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1 Hould | take upon me to 
Z| give my Lord Coke ſtrange 
OL: and unheard-of Comple- 
Fe ments, or Commend the 
| Original Work, i ſhould 
- | (FF elther Injure his Lordſhip, 
SA 1 in doing 00 Little, or put 

"4 Ns (E affront upon the world, 

— = Syppoſe , they neither 
knew him nor his work: All know. how Exact 
& Compleat the French Copy is, and I darenot lay, 
Ir 15 refined by this ] ranſlation , though now con- 
fined by Parliament to 1ts Own Countrey Dia- 
l- 2&; You have onely an Antient body of Law 
in A New Dreſs: I!l aflure you , you have all 
the Caſes, with their Arguments : for certainly, 
none would Aſſume thar |mpudence, ( that took 
upon them ſuch a work as this) to diminiſh the. 
leaſt Toza from (o great an Authority as the ſame 
hath mericoriouſly gotin the world, The Rea- 
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= F"3"" Youp Reader. 


ſon you have it notin the ſame Letteras the French 
was, 1s, becauſe it would have obſtructed that 
Curteſie(intended by the Stationers to the world) 
as the Lowneſs of the price, and a more Commo- 
dious Volume; You will find, looking 1n the Mar- 


gin of the Enghſh, an Exact Reference to the O- 
riginal Page: And you may further take notice, 


" + [, 11 -1 I hat there 1s an Acurate Table unto this T ranſla- 
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tion, printed in a Volume by it ſelf. 


s , . > ” 
1 -” Wa To . r q 

A ww, 6.5 5. : \ * 
> ELIE RS SPRITE, 


"' £ 4 
To --* 3 > 


«»» 
: 
z 


\ 


' em 4 « ay 
fo Re} | 
= , a. k | , FA { 
4 4 # j _ 


J 


The Catalogue Alphabetical of all the principal 
Caſes contained in the ſeveral Books of Reports 


of the late moſt reverend Judge 


Sir Edward Coke. 


Fd / tief, Yer B 39 Leaf Year Book 1 caf 
The C ſes and nomes ofthe ps i Biegens caſe ye. atEliz.52,pt. 5* 
3ercheleyes © ye.28 Eliz, 4 4” 
_ Bioghams caſe 6.48 og" hn” 
; /R1ak . » © I 
Lhanies caſe ye, 28 Eliz, I 197 "wage 4k = 0 Yo if "3 
Albor «f Strat, Marc. caſt ye, 34 Eliz. 9 4 |plithe and Stanhops caſe ye.27Elz., 15 
AQcons calc ye, 45 Eliz. 4 M17 | glumficlds caſe ze. 39E'iz 5 2,pr. $* 
Adam and Lamberrs caſc ye.'49 Eliz, 4 © 96 | Bohams caſe ye. 39 Eliz.g 2. pr. 43 
Aldreds calc ye. 8 Jace 9 58] potons caſe ye. 35 Elz.z 43 
Aldens caſc ye, 44 Eliz. 5 2opr, rog| Bonhams caſe ye. 7 Jar." 107 
Alleine and Earons caſe ye. 40 Eliz, 4 15 | Boraſtons caſc ye. 29 Eliz, 2 ht 
Ailchams caſe ye. 5 Jac. $8 143 | Boothes caſe ye 36 Elz., 2. pe, 77 
Alcon Woods cafe, ye. 43Elz.1 26 Bothyes caſc ye. 3 lac. 3? 
2mbrfia Georges calc ye. 4 Eliz. 6 32 | Boroughes caſc ye-38 Eliz, * 7* 
Andcrows L. Creomwels caſc YE, 43 Ehz. z 69: Boſewels caſe ye* 3 lac. 4 43 
Anne Mayoes cale ye. 35 Eliz. 1 141 | Buzomes cafe Je- 27 Eliz, © [ Z® 
Archers caſe ye. 35 Eliz, 1 63! Boles caſe ye- 13 lac. F, 79 
Arundels caſe ye. 36 Eliz, 6 14} Bou'ſtor:s cafe Ye. 40 Eliz, * 3, pr 34 
Arthur and Rouſcs caſc ye, 39 Elrz., 4 24\ Bia:ſhaws caſe ye. 1Olac, 5 **. 6 
Aſhpaoles coſc ye. 37 Eliz. 7 6 | Bredors caſe ye. 35 lac, 7 67 
Aicoughs calc yu 0 Jac. 9 I35! Bred mans caſe ye. 4 lac. - 55 
Auditor Curles caſe 0.7 Jos BY 2 | Bricges and Scropes caſe Ye. 12 Elize 144 
Brirrige; caſe ye, 45 Eliz- 4 = 
B Brook and Vauxe caſe JE. - —_ 4 = 
: WW Broughtons Ye. VT» F 
RAdbic and Phllips caſe ye 24 Eliz. 19 mn. a. _ ye, 24 Eliz. > Ph 21 
Bagges calc ye, 13 lac. rr 93|B:udnek caſe ye. 34 Eliz. 4 2. pr. I 
Bakers caſc ye. 423 Eliz. 5 3P7: 204 | Bruermes cole ye, 36 Eliz. : GE . 
Baker an4 Greens caſe ye. 44 Eliz. 29 | Bucklers caſe ye. 4® Eliz, Þ 
Baldwins caſe YE, 3 I E!17Z» Z 18 Buck meeres caſc - ye, 7 Lc. g 86 
Bank:upes and their caſe ye. 31 Eliz, © 35 | Bucknals caſe ye. 4> Eliz. 33 
Bzrhams caſe Je, 45 Eliz. + 20 |Bulheads and Studeleyes caſe Ye. 45 Eliz, ? 16 
Barretry caſe ye. zoEliz. 8 . 37 |Bulleynes cafe : ye. 5 lac. 77 
Batwikes caſe ye 39 Eliz. 5 3-Pt* 93 [Bullock and Diblies caſe Ye. 35 Elz. 33 
Basxerv1)s cafe ye. x7 Eliz. 7 23|Bulwers caſc ye. 37 El, 4 I 
B:ſpooles caſc ye. no Jac, $ 98 | Burrels caſe ye. 5 lac, + . 7% 
Bazcns caſc ye-& Jac. 9 53 |[Buntings caſe ye- 28 Eli. ey 
Baxter and Suttons caſe ye- 10 Jac, 1] * A, I | Buſhops caſe ye- 34 Eliz, ; 2. pt. 37 
Baynchams caſe ye-3cEliz.S * * 36|Rurftards caſe ye. 1 Jac: I3L 
Beaumonrs caſc ye. x0 Jac, 9 138 |Buryes caſe ye- 41 Eliz, 5 2. pt, 9 
Beautages caſe ye- x0 Jac, © 199] Burrons caſe Je. 34 Eliz, 5 2, pt. 69 
Beckwichs cafe Ye- 27 Eliz, 5 Þ*P'+ 56 | Butler and Bakers caſe Yee 34 Eliz. 3 25 
Beechers caſc Je- 6 Jac, 8 53] Butler and Goodals caſc JE- 40 Eliz, 5 3T 
Bedels calc JE..s Jac, 7 40 | Burs caſe JE, 42 Eliz, 7 33 
Bellamies caſe YE-3 Jac. 3$ 
Benthams caſe YJE- 13 Jac. 56; C 
___ JE-3 Jac. 7 41, » 
erteſworrhs caſe YE. 32 EliZ. 3 27 lis caſe L liz. 
Bevils caſe Ye. 28 Eliz. 4 6 Cone: le _ - —q - 16 
Beveileyes Caſc JE. x Jac. 4 123 Carpenters cale ye. q Jac, 8 146 
Bewleyes caſc YEug Jac J 120 | Cale of Alron woods JE. 42 Eliz. x 26 
Biſhop of Bathes caſe J©.3 Jac. 6 3» Caſe of Bankrupts Je. 31 Eliz, 3 25 
Biſhop of Canterburics caſe YE. 38 Eliz, 4 46 Caſe of Barretry ye. 30 Elix. 8 36 
Biſhop of Oxf,and Whiſt,caſc Y*« 10 Jac. 106 63 Caſe of Corporations 


YE. 37 Eliz, 2 
ye, Il Jac, 19 
YE 39 Eliz, 4 


58 Calvines caſe 
43 Caſe of Sadlers 
A 


Ye. 41 Eliz, 4 
38 Caridens and Weaveri caſe | ye, 25 Eliz, 4 16 
ye. 6 Iac. 7 « 
Ye, 3o Eliz 4 
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The general Table. 


C fe cf diſcont, of Proces ye. Ilat 7 39 | Dillon and Freyres caſe ye. 31 Eliz x 117 
Caſe of City of Lind. ye, 7 lac, 8 1>1 | Diſcont, of prof. andeales y&, # 13% 7 39 
Caſe of Fines ye. 44 Elix. 3 $84 | Door ye. Ir lac, tt 18 
Ciſe of Fines levied by the ye, 2 lac. 7 32 | Door Druries cafe ye- 8 lac. 8B 23 
Caſe of Eeclefiaftical No” 44 Bin. 5 2- P% 14 | Dof@or Bonbans caſe ye. Flic., 8 ra, 
Caf: de libellis famolis ye, 3 Tac, F 2- Pt 137 | Door Foſters caſe ye. 1z Jac, 11 Ku 
Caſe of Market overt ye. 38 Eliz. 5 2. pt» $3 | D-&or Grants caſe ye. I1 lac. 1 
Caſe of Major and &c,of Lya ye, 19 lac. 10 130 | DoRor Hulgies caſc ye. 9 lac, 9 - 
Caſes of Q, Impedir ye. 31 Eliz. 7 35 | DoQor Leibe ds cafe ye. 8 lac. 10 = 
Caſ:s of Srat ures ye, »lat. 7 56 | Doddingrons caſe 1E, 37 E'ize 2 
Caſes of pardons ye. 29 Eliz, 6 33 |} Dormers caſe ye. 35E:2 2. PH oY 
Caſes of Robberics ye, 27 Etiz. 7 6 | Deughtics ca(e ye. 26 Eliz, Sh! 5 
Caſe of Souidiers ye. 43 Eliz. 6 27 | Dowdals calc e lac : s 
Caresbies ca'c ye. 4c & 61 | Dowmans caſe _ R. Eliz 9 9 
Caſe of Swans ye. 34 Eliz. 7 If | Down and Hopkins caſe, 36 & iz, 46 
Caui:ies caſe ye. 33 Eliz, 7 1 | Drywoeds aſs. = 42 E iz. p of BY 
Calc of Theiford Schosl. ye, $ lac, 8 139 | Drurics caſ(c - z Eliz, As | 
= - the Church-wardeng of Druties caſe 41 "' Jac. $ i 
. Saviogrs in Soutawark e, 10 lac. 10 ; * . 
Cafe of My thalfe - 10 Jac. 10 o Ma ye, 45 _ 4 tg 
Chamberlain of L-nd, caſe ye. 33 Eliz. 5 2, pr; 62 E 
—_— -Daag: cal: ye. 11 lac, 10 ; (4 
1eynics cal y*. 10 Jac, 10 I = 
> rare caſe ye. - = Z. $ oh OY _ _ 2 = : 6 
arks CaiE ye, 38 Eiz, F x, pt, ; L ; T 
Cai and Peanifachers caſe, ye. 20 E'iz, . pt 7” --9..yr- 4 = Inc 5 3, pre,.8 
Clatrons calc ye. 28 Ei, 5 2 pr. - Pogleficld 0) ze, 30 Kliz, 5 2. * 
Claito''s cafe ye. 37 Elz. 5 2 pr : Je, 33 Euz. 7 14 
Cl-frons caſe ye.36 E'iz, F _ - 
—_ a cale yt. 38 _ 4 - 4 
une and Peaſcs calc ye. 37 Ez, 
Clurnes Cale ye. i1 lac, IF - Fran 2d andaaſs thee ye 3 lat. Ff 2, pt, T25 
Codwe!s caſe Je. 36 Eliz $ 2. fr, Ferrers caſc n Ye. 44 ELz, 3 77 
Codk: ca "Me ye. 41 Eliz F 2- pt. þ Finches caſe Ye. 41 Eliz. 6 7 
Colers caſe y<.-37 Eliz, 6 16 | Fines caſe ye. 3lac, 6 3y 
Coiſton aud Foxtons caſe ye. 35 Eliz 4 22 | Fine lev.by the K. ye. 44 Eliz. 3 8s 
Connies caſc ye. 9 ac, 9 8; Eych and Huckie & ca.rhence Je, 3 lac, 7 3% 
Corders caſe ye. gs Eiiz, x 77 | Firz-berbe: ;ey cale Ye. 36 Eliz. 4 233 
Conneee of Camberlands caſe ye. 8 Iac. 8 Ks | Eirz-Will; ts caſe ye 37 Eliz, $ 2,Pt, 79 
Countre of D+vontlres cale ye 4 Tac. ut = | Floyers ——_—_ ye, 3 ac 6 * 32 
Countce of Rutlands caſe ye. 2 Jas y2, pt, , 7 36 Sana ye. Tiac. 9 126 
Counree of Ratland: caſe ye: 6 lac, 8 _— ic ye. 41 Bliz, 5 2oPt, gy 
Counarce cfRutlands calc ye 23 Eliz Io ſs Folja mY ratchwoods caſe JE 30 Eljz, 4 3r 
Counceſs of Rut)ands caſe ye: 35 Eliz, go, o- | — ng caſe ye 43 Eliz, 5 **Phgig 
Cor.nrre of Ru:l ca(c ye. 7 lac, @ + _ | Rg = -— + ye. 37 Eliz, 5 *-Pt 8; 
Coeuntee of caſe ye 40 Eliz, , 2, ot 42 | Force and Heinblings caſe, ye. 31 Eliz, 4 PA 
Count-c of Pembrookscaſe ye. 36 Eliz. 5 a, pr. - Sams aa ye.3* Eliz, 5 9, 
Countce of Rutlands exſs ye. 3 Tac. ol | Foxlcies caſt ye, 7 ae, 8 "FA 93 
Conltcrs caſe ye 41 Elin. 5 2, pr pn "6 oopaa tony 1 ye 43 E'iz, 5 2,pr, 199 
: 5 of Salops cafe ye. 43 Eliz. o x, pr, 4 Francis cale ons cale ye. 35 Eliz, 4 23 
ratchwood and Foiftons caſe ye. 30 B/it. 4 3 | Francklins caſi ze. 7 lac, g 99 
Spe — 70 BO 7 It | Prrmene ct 1e-36E57, 52, pe, 47 
es caſe e. 6lae. Je, 4* E a7, 
Crorawel and Tavcrnors calc ye- 26 Eliz 4 67 15" aenrage J)e-1I9 Eliz, : % it, « 
Cromwel and Andiows caſe ye, 43 Elz. , o Fulwoods ca ye-4TEliz, 5, 
Crolle and Oxfords caſe gt Gli. 69 calc ye- 33 Eljz, 4 * pt, 3g 
Cupplcdicks caſc, ye. 44 Eliz, b 18 4 ahe 
Cmiter and Dixons cafe ye. 28 Eliz, : od G 
D Ages caſe ye, 41 Eli= 5 F gx 
A $15 wma dg Daviescaſe ye.35 Elig. 4 "6 
Dares: col X ld” 2 2 -anpmage je 21 E'i,, 52,Pt. 57 
== nmr ardin, caſc ye, 35 Eliz, 4 16 Gaſcoigne and P ye, 49 E iz & % Pt. 38% 
Dec OK: A YE, 35 Eliz, 4 4* | Garewnrds eaſe _ _ 6 af? 
ye, 36 Eliz, ye, 414 ip 
m_ and Chap, of Norw. calc ye, 40 Eliz. : pl. _ — po ye.z9 E iz, 4 cs 
a" andchap.of Wind caie ye, 44 El;z, 5 z, pr. 4 | Godfric ”y errards caſe Je. 33 L iz, 4 is 
Bopennciag of Wann, oh ye. 3c. 6 be. m_ ye. 12 lac 2 42 
Dickinſon and lorkecaſe - ' ye, 35 Elfz, 4 23 Goff: and Bibics eak ye. 33 Eliz, 5 3:Ff. 63 
Digbics caf Gude nd ye.35 Blu, 4 18 | Goddardsea\ 4rd Ye 
Dibics caſe | 49 _, « 78 Goodals caſe _ jo — - : 
ye. 8 Jac. g q0ETn, ?,o of 
Digges c.(e ” 40 Bio, 2 = * 99— _ Bnders ca Je, qo Eliz, © be oe 
Ye, y lac. s tx 


Gorg's caſe 

Graveno: ard Tad. s cafc 
cayes Calc 

Greeneley:5 caſe 

Graiſe calc 

Greenes calc 

Greiflcis cai- 


Gregor:cs Calc 


H. 


Amond & Hube: ds cafe. 


Ha'dns calc. 
H aidon: Cc xfe 
Hals ca'- 
Hall and Stanicics calc 
Hals ca'c 
Hals calc 
Ha!linss ca'c 
Hargraves calc 
Harlacnicns caſc 
Harpurs cafe 
Harr's 2nd Jays caſ- 
Harri' ors c2(c 
Helliers eaſe 
Hemblin:e and Þ o:ces calf 
Henfoz c1'c 
Hemy F inci:es caſe 
Henitcacs caic 
Hexe and Yecomans calc 
Hickmurs c ac 
H:2gens caſe 
H:igg:nbortomes caſc 
Hoes c:{: 
Hoes ca'e 
Hoe and T ailours ca'c 
Hollands caſc 
Holts caſc 
Hopkins and Dowas cafe 
Hu 
Hackley and Fitches caſc 
Hudſon and Lees caſc 
Hungatc« calc 
Hmre 2nd O: lis cat 
Hynes ci'c 


? 
a 


Ackion and N:ales catc 
Jay and Harr's cale | 
Lames and Rutlcch cate 

leffry:s caſe 
Ienninzs c2i- 
lentlemans ca'c 
TIewels cat - 


Ifkc of Elic ard caſe thence 


lucs caic 
luſticc Windhams caſc 


K 


Eightleyes calc 


Keitc and Queinrons caſe 


Kennes caic 
Knights ca'c 


Ampzrs calc 

Lambes c:ic 
Lambes cafe 
Lanes calc 


Laughters caſe 


2rt and Hammonds calc ye. 


ye. a1 Eliz. 6 22 Lee and Hudons calc 
ve. 36 El:zZ. 4 23 Legaies ca'c 
ye. 37 Eliz, $52. 78 Lepingwel and Burxings caſe 
ye. 6 m8 o2 lawdius /:moſus & 6aſus inde 
ye $5 Jac. 10 76 Liford« calc 
Ye. 44 Eliz. 6 2 Lillingft n+ caſe 
ye, 36 Eliz, $ 38 Lincoin College caſe 
ye. 38 Eliz, 6 19 Littletons caſe 
Lofields calc 
Longs caſe 
Lond-n and caſc thencz 
ye. 43 Eliz, 4 27 Lyveda '+.Ca'c 
ye. 20 Elz, 3 7 Lowedeale® © 
ye, 23 Eliz. 4 42 Lurer and Mchlwich caſe 
ye. 2 Jac. $2, pt, $1 Lutrels caſc 
Je. 10 Jac. 10 68$ | 
ve. 31 Eliz, 7 25 M 
ve. 8 Jac 8 172 
ye. 38 Eliz, 52: F. 22 \dam Yongs caſe 
ye, 42 Eliz, $2 Its 31 Mavoes cate 
ye. 31 Eliz, 4 62 Nagdalens College cale 
ye, 12 Jac. 11 23 | Mallories cx{c 
ye, 4x Eliz. 4 39 | Mannings calc 
ye, 40 Eliz, 5g 2. ÞP*. 28 Manforescaic 
ve, 4x Eliz. 6 24 Marciscaſe 
y-, 31 Eliz. 4 60 | Marth,&c and Lambes caſe 
Ye. 43 Eliz. 9 37 | Marker open and<aſc thence 
ye. 3 Jac. 6 39  Maikalcs caſe 
Ve. 37 Eliz, $2, pe, 16 | Matkham & Count, of Rur,c, 
ye. 27 Elz. 4 15  Marquefle of Wincheſt. cale 
ye. 8 Jac. 9 2 | Marquefſe of Wincheſt. caſc 
ye 3 AC, 6 44 ' Maunds calc 
ye. 35 Elz, 5 g 19 | Marhewſons caſe 
ye, 34 Eliz. 57 Pf” 70 | Melyich and Luters cafc 
y=- 42 Elz. 5 Ph. $89 | Mones caſe 
Fe. 37 Eliz 4 31 | Mercaltes caſc 
ye. 39 Eliz, 4 75 | Micailbornes caſe 
ye. g Jas 9 132 | Middlerans caſe 
ve.26 Elz. 4 29 | Milbornes ca'c 
ye. 243 Eliz. 4 27 | Mighrs caſe 
\C 26 Eliz. 4 23 Mddleron and Bakers cafe 
ye. 31 Eliz. 4 43 Middleton and Osborns cafe 
ve. 43 Eliz. $ 2. pt, 103 Mildmaics caſe 
ve 323 Eli. 4 42 Mirtons caſc 
ve, 74 Eliz., 4 68 Res SE 
Ncus calc and Clift- ns 
| More and Huſhes caſe 
| Morrices caſe 
ye 37 Elize »7 | Mutrel and Smithes caſc 
Ve, 41 Elrz, 4 30 | 
Ye. 42 Eliz, 4 I7 | N 
Yes 32 Eliz., F 2. pt, 64 | 
ye. 38 Eliz. ,g 44 I Exle 2nd farkions calc 
ye. x5 Eliz. 6 Lt Nevils caſe 
ye, 30 Eliz, ga pe. 3 | Nichols caſc 
ye. 7 Jac. yo 141 | Nokes caſe 
ye 40 Eliz, 5 pr, It 
ye, 32 Elin, g pe. 7 | O 
| 
Guels cafe 
| Gle and Hunnes caic 
ye. 7 Jac. 1 139 , Olands ca{c 
ye.zr Eliz. , 25 open CLonke: caſe 
ye, 4 Ja& +» 42 | Osborne and Middlerons caſe 
ye. 31 Eliz. x5 xz, pt, 54 | Oxford and Crofles caſc 
; Oxcnbridge and Hickmors ca, 
x 
YE, 1© JAC, 1 EF? 
ye. 41 Eliz, - 3 pt. by 'DAzcscale 
ye. 8Jac, 9 53 4 Pagetscale 
ye. 29 Eliz, 2 16 Yackmans caſe 
ye. 37 Eliz, 5 3. pt, 21 Paincs calc 


| general Table. 


45 
109 


ye. 31Eliz, 4 
EC. Io Jac. Ig 


ye. 2$ Eliz, 4 29 
ye, 3Jaf. $$. pr. 12g 
ye. I2 Jac. 11 46 
ye. $Jac. 7 33 
ye. 38Eliz. 3 ſ3 


ye. 3gEliz, 52. pt 47 


ye. loJac. 10 106 
ye, 2 Jac. F 3+ Ft 120 
ye. 7 Jac. 8 Iz1 
ye. 6J5:. Js. oo 
ye. 7 ÞE. b 
ye. 30 Eliz. 4 26 
ye. 43 Eliz. 4 T4 
Ye, 34 Eliz, 7 is 
ye. 35 Eliz, 1 141 
ye. I3 Jac, 11 66 
ye. 43 Eliz, 5 3 pr. BUY 
Yes 7 J2C, £ 95 
ve. 26 Fl, 9 Z 
ye. 10 Jac. ut 
ye, 8 Jac. ' 9 57 
ye. 38Eliz, $2. p*, 93 
ye, 35Elz, 6 3 
ye, 23 Eliz, 10 a 


e 25Eliz. 3 
= Eliz, 6 23 
ye, 43 Ehz. 7 
ye. 39 Ellz, F 2. pr. Y 
ye, 39 Eliz, 4 

= 3 i 
= 12 4 's 38 
ye. 38 Eliz, 6 


yes lJac, 52. pe - 
ye. 29 Eliz, 7 PA 


ye. $Jac, 8 
ye, by ry F 2, pr, bas 


ye. 1 I Jac, I9 _ 
ye, 26 Eliz, 1 33 


ye. 26 Eliz, 4 


ye. 1 C 3F. 
Re rs © > 


71 


ye. 9 Jac. 9 
ye. 27 Elfz. 6 - 
ye. 34 Eliz. 4 
ye, 37 Eliz, po 


4 

Ye, a 7 

ye,z8 Eliz. 52. py 
ye, q1Eliz, 4 on 


ye. 29 Eliz, 4 a 
ye. 33 Eliz, 4 Ms 
ye. 44 Eliz. F 3, pe- 

ye. 35Eliz., F 2. pr. 4. 
Ye. 11 Jac, T0 ” 
ye. 41Eliz, 4 = 
ye. 8Jac, 9 


ye, 30 Eliz, 52, pe. 53 
ye. 36 Eliz, $3, ps, 76 
ye, 29 Eliz, 8 34 
Palms- 
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The general Table. 


. 37 Eliz, 74 z Saint lohns caſe : 
—_—_— any. — - 2. P8.126} g—_ Londons cate 

. iT, 20 4 
mr =_ _ - Jac, ; 70 and Tompſans calc 
Peaſe and Clunnes caſe ye. 37 Elz, 4 - - Ley 
"464 neY On _ 48 Eliz. : 64 vir Pranchs Barringrons caſc 
Penifathers and Clarkes caſe ye. 26 Eliz. 4 23 SirG:orge Ow caſe 1 
Perinns caic ye. 38 Eliz, 5 * [nat 85 Sir Richard Buck eys caſe 
Penrudducks ca'c ye. go Eliz. 5 3» P® 100 | Sir George Reynels caſe 
Perymans caſc ye. 41 Eliz, 5*: Fre 84 Sir Thomas Cicils calc 
Perdons and ca'esrhence ye. 29 Eliz. 6 13 Sr Hugh Chomleyescaſc 
Peyrois caſe ye. 9 Jac. 9g 78 | Sir Edaard Cleers caſe 
Perifcrs calc yeegs Eliz. 5 #r pe. 32 Sir Henry Conſtables ciſe 
Philips and Badbics caſ: ve. 14 Elize 4 I9 | vir Andrew Corb?"s caſe 
Piggors calc ye, 40 Eliz, e* Pe 39 | Sir Miles Corbers calc 
P:ggors caſe ye. 12 Jac. T1 29 | S ir Gearge Curſons calc 
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PART I. 


Paſche 40 Eliz. in the Chancery. 


The Lord Buckburſts Caſe. 


AF N the Chauncery in the great Caſe berwixt the Lord Backbarf Plain- 
tiffe, and Juſtice Ferrer and others the Executors of the Lady Dacres 
Detendanes ; It was reſolved by the rwo Chief Juſtices, Pophams and 
Anderſon, ard Juſtice Gawdy whom the Lord Keeper called co him 
for has affifiance, after many Arguments before them in the Court of 
-rnamay ery, and upon Conſideration and Conference amongſt them- 
elves ; 

1. Thatif a man for him and his heirs do warrant lands unto ano- 
ther and his heirs, it is a general warranty, for as much as it is not reſtrained againſt any per- 
loa cerram. 

2. If a man ſciſed of lands in fee ſimple, and having divers Evidences and Charters, (ſome 
containing warranty and ſome not) do convey the land over unto another without any wat- 
ranty upon Which he may be youched, the purchalor ſhall have all che Charters and Eviden- 
ces, as well thoſe which comprehend the warranty as the others, for in as much as the feof- 
for hath conveyed over all his eſtate in the land abſolutely, and is not bound to warranc the 
land, ſo as he cannot be youched to warranty, and to render in value, butthe feoffee is for to 
defend the land at his peril : For that caule ic is reaſon that the feoffee for his better defence, 
ſhall haveall the Charters and Evidences as incidents to the land, alchough they be not gran- 
red unto him by expreſs words ; and that the feoffayſhall not have them, becauſe he cannot 
reap any benefic by them ; and by the not having of them, he cannot ſuffer any loſs. 

3. If the feoffor in the Caſe before do make a feoffment over wich warranty, ſoas heis tied 
to render in value, in that Caſe, (without expreſs grant) the feoffee ſhall not haye any Char- 
ters which do hend warranty, upon which che feoffor may have his warratty para- 
mount : Alſo the ſhall have ſuch Charters, or Evidences, which ſhall ferve him for to 
darreizn the warranty paramount. As if A enfcoffe B in fee with warranty to him, his heirs 
and aff: ; and B by deed enfeofferth C without warranty, whoenfeofferh D with warranty. 
yet C ſhall have the firſt and ſecond Charter. Allo in the fame Caſe, the feoffor ſhall haye all 
Charters and Evidences which are material for the maintenance of the ticles of the land, and 
which are the chief ſtrengrh of the ticle of the land ; for in ſo muchas the feoffor is bounden 
to render in value, it ſtands with good realon, that he have all the Evidences which are ma- 
terial ar requiſite to defend the rizle of the land ; Otherwiſe if che feoffee ſhould have ſuch 
Evidences, the feoffor ſhould be ticd to render in value, and yer he ſhould be diſarmed of the 
means to defend the title of the land. And on the other part, it isnot reaſon that the feoffee 
ſhould have them, becauſe he hath crulted to his warranty, and by reaſon thereof he cannoc 
have any loſs, bur hath aſſured himſelf of recompence, and he hath not relied upon che title, 
nor hath taken upon him the defence of the title of rhe land, bar he reliech upoa his warranty by 

A 


which 


[6] 


[2] 


(%] 


ad the loſs falleth upon him if he cannot defend the title. Bur in 
ſuch Evideaces which do concern the poſſefſion, and not the 
25 concomitants and incidents to the poſſeſſion. 

him, his heirs, and affignces, and B. enfeofferh C. with 


although C.may youch 4.as aſſgnee, yet he ſhall not have the firſt deed; for B.hat!: 
nds , mw him, a” he may be vouched, and therefore he ſhall haveche firſt deed to 


have his voucher over. ts”. 

5, If A. be ſeiſed of a Seigniory, Rent, Adyowſon, or other thing which lierh ingrant, ard 
orancerh the ſame over to B. with warranty, and B. grams the fame to C, with warranty, 1: 
that Caſe C. ſhall have the firſt Deed, alchough B. be bound to warranty, for it is neceſlary to 
make his ticle by, and without it be cannot make defence againſt A. or any claiming by him, 
And whea B. grants the Rent, or Advowſon unto C. C. ought to have the effect of his gran:, 


and B, in derogation of his grant cannot detain any thing which is of necellicy, and of the «1 


lence of his grant. | 
6. If a man make a feoffment with warranty, anddieth, the heir of che feoffor ſhall have 


211 Charters which the feoftor himſelf might deraingalthough the heir have nothing by deſcent, 
for the poſſivility of delcent after : And upon theſe divexhities all the Books (as Popham chict 
Juſtice ſaid) which ſeem to be pro & contra, are reconciled : And the reaſon of the 1a:d Books 
prove the ſaid diverſities ; and therefore it appeareth by 44 E.3.11.6. 19 H 6.65.6. 39 E.;. 
17.4. and 18 E.q. 14 & 15. and 10 E.4.9.6. that the coffor ſhall have the Decds to have tl1* 
bencfic of the warranty paramount ; by which it is proved, that if the feoffor be not boun4 to 
warranty, he ſhall not have the Deeds, for he ſhall have them to the purpole to have the you- 
chee paramount : And 7 E. 4.26.4. accord by Moile, where allo it is agreed that the feotfee 
ſhall recover the Deeds againſt a (ifanger. And note well 10 E.4-14.6- by Afoile, the Lord by 
Elcheat ſhall have all the Charters which do concern the ſame land, the realon thereof is, 
(as Popham Chief Tuſtice ſaid) becauſe that the Lord by Eſcheat is in the Poſt, and can- 
not vouch, and therefore the feoffor ſhall not detain the Evidences, for he cannot be at any 
prejudice- And therefore he ſaich, If A. enfeoffeth B. with warranty, B, ſhall not haye the 
Deeds which do contain warranty, or which make, or pecfe his ticle, as is aforeſaid ; but if 
B, dieth without heir, then the warranty made to B. is loft, and A. cannot be youched. And 
therefore the Lord by Eſcheat ſhall have the Charters. Andice to E 49 5. if Ibe enfeoffed 
rome and my heirs, and I enfeoffe another and his heirs with warranty,my heir ſhall have De- 
tinue for the Deed by which I am enfeoffed, and ſhall make a ſpecial Count, viz.. upon the ſpe- 
cial macrer, in reipett of the ſpecial lols and prejudice that he may have : Ergo, without be 
cial prejudice, that js to ſay, if his Aunceſtor were not bound to warranty, the heir of the feof- 
for not have the Charters: And it is there ſaid in the principal Caſe that the heir ſhall nor 
have the Charters ratione terre ; which ſec Brook Charters 58. fo as there appeareth in ſome 
Cale a man ſhall have Charters ratione terre, and that is when the feoffor is not bound to war- 
ranty. And fee 34 H.6.1.4, 2 notable Caſe; For there it is agreed, if a man enfeoffe rwo, and 
roche heirs of one of them by Deed, and the Deed, and the other Evidences concering the 
fame lands ate delivered by the feoftor to him who hath the fee, and afterwards he who hath 
the fee dieth, he who ſurviverh ſhall have the Deed by which he was infeoffed, becauſe ir 
maketh his eſtate, but the ancient Charters he ſhall not have, for they were delivered unto 
the other Joyne for the ſafeguard of his inheritance. And if two Joynts be enfeoffed to one 
m fee, and to the other for life, afterwards the feoffor doth reſcale to them, and delive. 
reth the Deed © him who hath the fee, the other ſhall not have the ſame, 'for his eftare 
was perfe& before without that Decd : But by the Reporter, if one releaſe unto two who 
have a joynt eſtate by defealable ticle, and delivereth the Deed to one, there the other 
who ſurviveth ſhall have the ſame, becauſe it perfeRerh his eſtate. See 6 F.r.3 b.& 21H 
3 a> cane - - _ of that Caſe, ; 4 
And it was faid, if a man enfeoffeth two to them and their heirs. and #i : 
Charters toone of them, and he dicth, the ſurvivor ſhall have all the fn OG eu 
heir to whom the ift was, for he cannot ſuſtain loſs if he have them nor hor have _ 
benefic by them | he have them; but contrary ir is of the furyivour ; and he tall 
have them as things which goe with the land. And Sir Thomas Egerton Lord Kee 
of rhe great Seal of England, upon conſideration of the ſaid points, did a i Ti 
nion with che faid Juſtices ; and he ſaid, that that ancient Queſtion, whid® ac w Goa 
was (vexats 2ueftio) in our Books was now well explained, and aN the Books tipon good 
and pregnant reaſon reconciled, Note, this Reſolution was by four of the moſt oraye, and lear- 


ned 


which he youckerh his feoffor,a 
the fame caſe, the feoffee ſhall have 
title of the land, as Court Rolls, &c. 

4. If A. enfeoffe B. with warranty t© 
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Sir William Pelhams Caſe. 


ted inthe Law, Note hereby, If a man doth enfeoffe B wich warranty, and B. enfeoffeth C. by 
Dedi, that B. during his life ſhall have the Charters which comprehend warrancy, and which 
ſerve for the ary defence of the title, but his heir ſhall nor haye them, bur the feoffee, 
for the cauſc aforeſaid. | 


Yelverton the Dueens Serjeant ; Attorney Generall, and others of Councel with the Lord 
Buckhurft: And Fleming Solicitor Generall, Francis Moore and others, were of 
Connert with the Defendants. 


DD — 


Hull. Term 32 Eliz, berwixt Page and Grifhn. 


Sir William Pelhams Caſe. 


N this Term a Wric of Error was depending in the Exchequer Chamber, berwixt Edward (14. b] 


Griffys Plaintifte, and Henry Page Defendant, upon a Judgement given in the Exchequer, 
and Ae of the Cale motel Henry Page mg. pe Eliz.. brought an Ext; 
one firme in the Exchequer againft Edward Griffyn, and declared of a Leaſe by Thomas 
Bowes Maſter of Art, 10 Janmarii, 29 Eliz.to the ſaid Page, of a Capital mcſuage in Lom- 
bardftreet, in the Patiſh of $S. Mary Woolnoth &c. in London, called the fign of the White-lion 
for fix years, and tha: the ſaid Grsffyn did eject him ; and upon Non guilty pleaded, the Ju- 
rors in Londen by N5/s prixe gave a ipecial Verdict to this effe& : They finde that Sir Martin 
Bowes Knight, was ſciſcd of the faid houſe in fee, and had iſſue one Thomas Bowes, and that 
the faid Themes had iſlue Martin Bowers, and the faid Themes Bowes Maſter of Art 
now leflor, and one George Bowes; and that the faid Sir Afartin 29 Julii, 8 Eliz. b 

his Will in writing, did deviſe unto the ſaid T bomas Bowes his ſon the faid houſe for his life, 
wichout impeachment of waſte, che remainder unto the ſaid Afarrin his ſon, and to the heirs 
males of his body begotten, the remainder to the laid Thomas Bowes Maſter of Art in tail, the 
remainder to the ſaid George Bowes in tail;the remainder unto the ſaid Thomas ſon of Sir Mar- 
rin in cail, wich divers remainders over: and afterwards, a»o $ Eliz.. the {aid Sir Martin 
died, after whole deceaſe, the laid Thomas his fon entred, and was ſciſed of the faid houſe for 
life, with the remainders over 35 aforeſaid, and after 19 December, anno 14 Eliz. the (aid 
T bowas, lon of Marin, by deed indented and enrolled in the Chancery, according to the Sta- 
ture did bargain, and (ell che ſaid houſe unto Sir /i0iem Pelbem and his heirs, who ſuffered 2 
common Recovery, in which T hemes ſon of Sir 2fartin who was Tenant for life was youched, 
and that was before the Statute of 14 Eliz, cap.$. and execution was ſued upon the ſame Re- 
covery ; and if that common Recovery {hould barre the remainder, or the entry of him in the 


remainder in tail, was the Queſtion. And in the Exchequer before the firſt Judgement was 7 


given, the Councel of the Defendant did argue, that Judgement might be given againſt the 
Plaintifle in the Ereftione firme for two caulcs ; firit, becaule the remainder of Thomas Bowes 
the Leflor was barred by that Recovery, for that Recovery was our of the Statute of 32 H,$. 
c4p.31. becauſe that in tha: Caſe, although that Sir William Pelham was bur a particular Te- 
nan, yet he in that Recovery doth not vouch the common voucher, bur he voucherh him who 
was Tenant for life, and ſo he is particular Tenant in Law, but not in deed. And therefore it is 
agreed in 19 E.z. tir. Age. pl.2. in Fitzherbert, if the vouchee who is Tenant in Law, vouch 
the heir of the Husband in a C*s i» vir,the parol ſhall demurre by the Seatute of Weſt. 2.c.40. 
for although that the words of the Statute are genera], yer they are intended when the Tenant in 
faic youcheth the heir of the Husband,and not when the Tenant in Law voucheth the heir of the 
Hasband, And 16 H.7.5.e. Tenant by receit ſhall youch out of the degrees in a Writ of En- 
try in the Pey, for he is bura Tenant in Law, and nota Tenantin fair. And it fſeemeth upon the 
lecter of the AR of 32 H.$. that this Caſe is not within the Stature,for in the body of the AR 
itis ſaid, All ſuch recoveries, &c, againſt ſuch particular Tenants of lands. &c. whereof the ſame 
re.cular Tenant is, or ſhall be ſeiled, as Tenant by the Curtehe. &c. or otherwiſe for life,ſhall 
be void,&c. ag ainſt ſuch perlons ro whom the reverſion or remainder ſhall then appertain &c. 
And becauſe the youchee in our Caſe was not ſeiſed for life, but came in as youchee, for that cauſe 
he was out of the letter of that Statfite : And that that AR ſhall nor be taken by Equity, it 
was holden as Serjeant Bendloes Reports, Trin. 5 Eliz. That if Tenant for life, the remain- 
der to his eldeſt ſon in fer be difſcited by Covin, ay the diflcifor is impleaded -- 2 
3 rit 
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Sir William Pelhams Cale. 
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enant for life, who vyoucheth over the common 
becauſe chat che Tenant for life came 


aſſent was at that day by common uſage in manner as a common aſſurance and coaycyanc* 
upon which an uſe may be limited and added as well as upon a fine or feoffment ; for that cautc 
Sir Roger Manwood, Baron Clark, and all other the Barons of the Exchequer upon great de- 
liberation did reſolve, Thar the faid Recovery was a forfeiture, and done to the dil-inheritance 
of him in the remainder in tail, and was as much in Law, as if the {aid Sir 1V/:4iam Pelbam 
had levied a fine, or made a feoftment. And diverfity was taken between a Recovery by a!- 
ſent, which is in the nature of a common conveyance, and a Recovery withour aſſent of th: 
parties, although it be without title. And it was alſo adjudged by the whole Courr, that the 
entry of him in the remainderin tail was congeable as well after the Execution, as after the 
—_—_ for the ſame being a forfeiture for the caule aforeſaid, the ſuing of the execution 
thall nor take away the entry of him in the remainder. And the Court faid,it ſhall be miſchie- 
vous if before the Statute of 14 Eliz.cep.8. it ſhould be in the power of Tenanr for life, by ſuf- 
fering of a common Recovery, to take away the entry of him in the reverſion, or remainder, and 
to put them to their reall Actions, and ſo in danger to be dil-inhericed or delayed. And to 
prove the ſame to be a forfeiture, the Book is ad judged in 5 Af. p.3. & Paſch.y E.z. tir. Entre 
congeable 42. That where the Plaintiffe had demiſed the land to one A. for term of bis life, 
which A. procured his ſon to bring a Wrie of Entry upon the Statute of Gloxcefter , ſuppoſing 
that he held of his demiſe for term of his life by colluſion, to ouſt the Plaintifte of his Reve:- 
fion ; to which Writ A. appeared, and could noc deny the Action, for which the ſon had Judge- 
ment, and before executiongthe Plaintiffe entred upon A.and the ſon ſued execu:ion,upon whic 1 
the Plaintifte brought an Afiſe, and had Judgement to recover. And it isto be , that the 
Entry of che Plaintiffe before execurion, was no cauſe of the Judgement, for their Chawnrrel with 
the aſſent of Heyle, declares the reaſon of the Judgement ; that is to ſay, Becauſe it is found, 
that the Writ was brought by colluſion, and that the recovery was by confeſſion, which thing 
we hold bur an alienation in Law to the diſ-inheritance of him who is Plaintiffe ; for which 
cauſe che Court did adjudge that he ſhould recover his ſcifin. By which Judgement it appea- 
reth, that the ſuing of Execution was not material, for as much as the Recovery ir ſelf was 2d- 
judged a forfeiture. So if in a Writ of Right brought againſt Tenant for life, he joyn the miſc 
upon the meer right, it is a forfeiture as it is holdenin 9 H.5.14-4. & 22 «f.pl.31. So 1zE.7. 
tir, Receit 135, Thatin a Precipe the Tenant (being Tenant for life) plead to ifſye the firſt 
day, without taking delay by aſſent berwixt the Tenant and the aat, the demandanrt 
did recover, and there holden the entry of him in the remainder was lawful. See 1$ E.3. 28.6. 
Andin 35 E.3. 48. a. it is holden, that a Recovery by aflent wichour title ſhall not deveſt a 
reverſion or remainder out of the King, becauſe the ſame being ſuffered by affent of the parties 
without citle, is bur a conveyance. And 33 E.3, Avowry 255. by Seton, recovery withouc 
title doth countervail a demiſe. And the Plaintiffe in the Writ of Error in the E 

— percetying the opinion of the Court to encline againſt him, did releaſe his Wri: of 
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7 2 Mich. 3 4 & 3 5 Hz, between the Queen and Porter. 


Porters Cale. 


'® TN an Information of intruſion in the Exchequer againſt Joby Porter and others, for intruding oþ 
6 in a Wharf, and a houſe called the oof key in London ; and upon ifſue joyned Non (?] 
7 sntruft, the Jurors gave a ſpecial Verdi to this effeft : Nicholas Gibſon was ſciled of the 

$ Wharfand houſe aSreſaid, and held them in —_— And 24 Sepe. 32 H.$. by his laft 
Will in writing, deviſed the Wharf and houſe aforeſaid ro Avice his wife and her heirs, upon 
che Coodition fol ing, viz. Upon Conditien, that where it hath pleaſed God to put methe 
faid Nichelas Gibſon in minde to build divers houfes conyenient for a Free-ſchool, the Maſter 
— — TN nr > to | 
continue wichourt charges ro be and beſtowed - and Lands 
——s cats CHITETS aſſured for the ptr wer on” the fame. I will 
and declare by this my laſt Will and Teflament, that the faid gift of my Lands and Tene- 
ments ſhall eoure, and take effet to my ſaid wife upon condition following ; Thar is to ay, 
that my ſaid wife upon advice of learned Councel, m all convenient ſpeed afrer my tak 
ſhall affure, give, and grant, all my ſaid Lands and Tenements for the maintenance and conti- 
-puance of the ſaid Free-School, Almſmen, and Almſwomen for ever, as it ſhall pleaſe God. 
Acd that my ſaid wife Avice Gibſon ſhall have all the ifſues and profirs yearly comming of the 
premiſſes during her life, bearing the charges ofthe ſaid School,&c. as the lame is now k 
and maintained. And made the faid Avice his wife his Executriz, and died 6 Ofob. 32 H.8. 4 
afier whoſe death Avice entred into the Wharf and houſe, and was thereof ſeiſed accordingly. | 
And afterwards 13 Aprilis anne 3 E.6. the ſaid Avice did demiſe the faid Wharf and houſe ['23] | 
to one Bartholomew Gibbes from the feaſt of Chriftwer,which ſhould be in the year 1566, for 
forry : which tern was by divers mean con cotiveyed to the ſaid Joby Porter ; t þ 
> and irs ods Gibſon coufin and heir unto the faid Nicholas Gibſon 24 Januarii anno 
> 34 Eliz. enced incothe faid Wharf and houſe aforeſaid, pretexrs forufal?, & conditionie | 
$ in ditto teſt amento ſpecificat' per pred Avice in vita ſua forufat & frat#, and aftet 2 5 Jans- 
k «ris in the 34 year of Elizabeth by deed indenced and enrolled in the Chancery did bargain, 
” grant, and ſell che ſaid Wharf and houſe III the Queen her 'heirs and 

Succefſors : By force whereof the Queen was thereof ſeiſed in fee, and (o ſeiſed, the (aid John 

Porter did enter upon her claiming his term aforeſaid. And if the of the ſaid Joby Por- 
ter were lawful or noe was the doubt ; which was referred to che tion of the Coarc. 
And Mich,34 & 35 Eliz, at Hertford Term this Caſe was argued by Egertos then Arttor- 
ney General, and Coke Solicitor for the Queen, and by Atkin/ox and others for the Defen- 
dane. And onthe nes part it was laid, Firft,chat the ſaid Condition mentioned in the 
were Conditional, yet it doth not r by any thing found by the Verdi chat the Con- 
dition was broken. - And as to the firſt, viz. That the tion was againſt Law, it was ſaid 
by che Defendants char chae point refts only upon the i0n of the Statute of 
23 H.$.cap.1o. the letter of which AR,asto this purpole, is as followerh : That by reaſon of 


x 
"22+ FA, ©2.P 
WAY ©; at. Od: ap #44 


p—R_ EY 
ha 44 - 


have Obe 
the uſes and intents ro ve Obirs 


- ences, and is as much prejudicial to them, as doth and is in caſe when Lands/bealiened 
> in Mortmain, Beit therefore enafted, Thar all and every ſuch uſes, intents,” and- purpo- 
= fex, of what name, nacure, or quality the ſame ſhaft be called, 8c; {ſhall be uiterly-yoid ; 


and if any ens of 'this Faaruee wes vo ym neu pain, pe- 
malty, colour, and every" other thing a ings, &c. be utterly 'yoid; - And 
that this Statuce ſhall be alwa es om q 


yes interpreted, Wc. - moſt beneficially co the deftruftion 

other like uſes and intents. Provided that this At; &c- [5] 
uſes 2s ſhall be declared in writing by the! Exeeutors' of 

Robert Jammer, 20d Jobn Torrey lace ——_— Norwich, &c, hana | 
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[24] 


"Tolls and Cuſtoms within the ſaid City, at the gates of che ſame, for the 
pro ery a within the ſame City of taxes and tallages, &c. or for the deanſing 
rr cha} ot for any of the laid good ſo that the fame Ordinance, &c. be 
had &c. within two years next enſuing» And it was objected, That the miſchief before th+ 
making of this Sratute was, that when feoflmencs were made nun — that 

"«creted by aſſent, without any Corporation, ſhall rake che profits, &c. the 
certain Ce Snnators adn For the Scature of 15 R.2. cop.s. 
hath for feoffmencs made untothe uſe of any Body incorporate, as well Spiritual a: 
Temporal ; Thar ſuch feoffimencs ſhall be as made by themſelves. Bur as appeare:} 
by the preamble of the ſaid Stauute of 23 H.8. feoffments made unto the uſe of Companies 
not incorporate, Were 35 prejudigal to Lords as alienations in Mormmann, Aod for that caule 
the ſaid AR af 23 H,8. made proviſion againſt them. And alchough that the ereQtion of a 
Grarmmar School to inftuR youth , as well in good learning as in good manners, was a work 
of charityy and good in it ſalt ; and ſoto maintain and relieve poor men and women ; yer when 
feoffivents were made to & great tumber of anto ſuch uſes, the ſame was as pie- 
judicial ro Lords for their Wards, Relicfs, &c. as if the feo had been mad: 
co the uſe of a Body corporate, Spiritual or Temporal, for any good intent or purpoſe. Ard 
becauſe the benefit of Lords was reſpeted by the Stature, and it is for his beacfic ro crak: 
away all ſuchuſes, for that cauſe, it was (aid that the ſaid uſes and incents mentioned in the 
faid Will were void by the faid AR of 33 H,8, 2. This Sarute faith fach ues, and all othe; 
like uſes, incents,&c. 3+: The intent of that AR was to include good uſes, for at the t:me 
of the of the laid AR, the . of an Obi , and the ſervice of a Preft,&c. men- 
tioned in the (aid AR were accounted uſes. 4. It _—_ That the ſaid AQt ſha!! 
cationic: RN ny ue wap Fe like uics. 

. The faid laſt Proviſe ing an 10n of certain good as t0 diſcharge 
Cirizens of [role roman, en and T out of the ſaid Act, ona 
and abſolucely to except them, bu to except them /#b wede ; thac is to ſay, It the (a:4 
be made within two following, or otberwile to leave the ſaid uſes :0 
be within che generall purview of che faid A, firongly (as it was urged) that ſuch 
good uſes were included wichio the ſaid AR ; and by the aid Condition becing 2 
added by the Teſtator for the maintenance of the ſaid uſes, was void by the expre's 
words of the Statute z and then the entry of the heir of the Teſtator not lawful. Uato whici! 
it was anſwered by the Queens Councel, That our Caſe was out of the intent and meaning of 
the ſaid Atof 23 H.$, fortwo.caules : Firſt, becauſe it was nox the intention of the ſaid Alt 
toextend ro ſuch good and charitable uſes, as the uſes in our caſe are. For diffrngnends a»; 
cempera, and the time of the making of this AQt is to be conhdered. And s rothat, firtt it is 
to know, that before chat time all the Clergy of Exgland bad acknomledged King Henry the 
eighth, to be ſupreme Head of the Church of Englond ; and before that time, divers ſuper- 
Ririons and errors in Chriſtian Religion, which had a pretence and ſemblance of charity an. 
WT 190 TE 2 ey word. For that cauſe, to: 4ake away fuch 1u- 
ri » 8s topray to be 16 Purgatory,and the like; thac Scature was 
made, and, no to rake away the of Granmar and relicf for poor men. For 
no time was {ſo barbarous'to take away learniog, and knowledge, nor nd Time fo uncharicable 
to rake ayriy maintenance for the poor. Beſides, ir is to-be noced, Thaxthar Starure doth not 
make rhe feoffment er:@cher conveyance yoidy nor giveth any ticle to: che Lord eo encer for 
Mortmain (as the Stare of 2 5 Re2.cap $..doth) buc maketh the we void ; fo 2s the 
fcolfires (hail nhſtanding thedeclarvion of luch uſes, feiſed uatotheute of the fooffor 
and his heirs ; and chen i.'canner be. intended, that the-meedt of the ma hers of the ſaid At, 
I uſes and iatenes void : And the rather, becauſe if che feoffor 
hed reſerved: p—_——_ or had.calien 4 peony in conkideration of tht feoftment, hen 
alrkobgh the zake the uſe exprefſed-youd, yer the : fealkots ſhall be feiſed _ 
ule, and not. unto the-uſc:of the ſeoflory itt which caſe/alfo ore; 
of their Wards), Reliefs; Eſchears, 8c! as if 4he. good 
withltandirig the ſaid-AR), the feaffecs in ſuch Caſe might- have 
_—_ talry or ; and 
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— nies, &c. Andafterwards the Statutes of 37 H.$, & r E.6, for Chauntnies, &c, 
> Obitsand all\uch tuperſticious utes were made, bur by none of theſe As, good and chari- 
> table uſes (as the uſes inour Cales) are caken away, aboliſhed or made youd, bur rather by 
> rmteAktof iE6, they are intended to be maintained, as appeareth by che ble thereof, 
| viz. For the cducation of youth in virtue and piety at Grammar Schools, for the au - 
tio of the Univerſities, and the better proyiſion of the poor and needy, which by che {aid AR 
of 1 E.6. are called good and godly ules ; and therefore it ſhall nor be intended that ſuch 
and godly uſes were made void by the Statute of 23 H.8, And as tothe faid Proviſo for exce- 
pting of certain good uſes our of the Statute of 23 H.$. the ſame was rather to fatisfie ſome 
es of the Parliament who were ignorant in the Laws, then for any neceffity. As in the 
Scatute of 5 E.6. c4p.16. the body of the AR extends onely ro Offices concerning the admi- 
niftracion of Juftice, or the Kings Revenne, as Receiver, Controller, Treaturer,- Aulneger, Au- 
- dixor, and Surveyor, and yer the Keeper of a Park is excepted out of the ſame, more for the fa- 
| risfation of ſome ignorane Burgeſles, then for any neceſſity. And lo he concluded, that good 
and charicable uſcs (not ſayouring of any luperftition) as to finde Grammar Schools, to re- 
heve poor men, or any ſuch good ule, is not void by the ſaid AR of 23 H.$. bur onely faper- 
Ricious uſes, and fo hath the Statute in common opinion been always taken. For a all 
Lords appertaining to Towns or Boroughs not incorporate, for the defraying of the Taxe of 
the Towns, or the repairing of High-ways, or for reparatians of the Church, or the maintenance 
of the poor of the Pariſh, or the vearing of other charges of the Pariſh, are conveyed to divers 
Inhabicancs of rhe Pariſh and cheir heirs, upon truſt and confidence to imploy the profits to 
luch good ules, and no fuch uſes (alrhough they are common almoſt in every Town) ever made 
void by the Scatute of 23 H.$. And it ſhall be a diſhonourable thing to the Law of the land, 
xo make ſuch good uſes void, and co reftrain men to gjve their lands to tuch good uſes. And a 
Cale reported by Bend/owes Serjeant at Law was cited, by which it appearcth, that it was hol- 
 denintheCommonPleasing & 6 E 6. That a feoffment untothe ule of poor people was nor 
| within the ſaid AR of 23 H.8. The ſecond reaſon that the Queens Councel gave, was,admic- 
'* ting that good and chari-able uſes were void by the ſaid AR of 23 H.$. yer as our Cale is, the 
Condition is not void. For he bath deviſed, that his wife ſhall have the Lands and Tenements 
upon condition that ſhe by the advice of learned Councel in convenient time after his death, ['25} 
ſhall aſſure all his Lands and Tenements for the maincegance and continuance of the ſaid Free 
School, and Almimen and Almiwomen for ever ; fo that although the {aid uſes were prohibi- 
ted by the ſaid Act, yer the Teltator hath deviſed, that Councel learned ſhall deviſe how che 
Jaid and Tenements (hall be affurcd for the maintenance and continuance, &c. and that 
may be deviſed lawfully, viz. Firft romake 2 Corporation of thera by the Kings Letters Pa- 
rents, and afterwards, by Licence toafſfare the Lands and Tenements to them. Soif a man 
deviic thac his Execueors ſhall aſſure by the advice of learned Councel his Lands to. any Cor- 
10n Spirtual or Temporal ; the fame is not againſt any AR of Parliament, becauſe nt may 
lawfully done by Licence &c.. And ſo without queſtion was the intenc of the Teftacor, for 
he would have the afſured for the maintenance and continuance of the Free School and 
poor for ever, which cannot be done without mcorporation and Licence as is aforelaid ; For 
which cauſe, as this Caſe is, this Condigon is not againſt Law, but in as much as-it might be 
lawfully deyiſed 2nd dane (zl: thac the nſec had been prohibited, as in truth ir was nor) 
the wife was bound to perform the {ſame : which was agreed per Cariam. Thirdly, admitting 
the uſe were probibired by the ſaid AR, and chat che reference to Councel learned would not 
exempt the wr out of the AR, yet ir ſcemeth the Starutes of 32 and 34 H.8. of Wills, have p 
| nag many par mais er nary Fear ite rn 34 HB. 
ace, Thatall and i082 ic kc of aryy Mannors, Sc. ſhall have 
- full and free Mp aed ——_—_ will, or devile to any perion or per- 
ſons (excepr bodies Polmck and Corporate by histaft Will and Teſtament in writing,or othe: 
wile by any other a&ts lawfully executed in his life time, all his Mannors, &c- at bis own 
free mill and pleaſure, any Law, Scarure, Cuttome;;or other thi Md, made, or 
uſed to the contrary notwichfianding, ) So for as muck as bodies Polrick and: Xe ar 
onely excepred, ic fecrnerh thar Compames not i | ace of ' purpode 1 and nor / 
w, Seaeure, Bc. to | 
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excepeed ; and the rather, becauſe ic is faid inthe end of the ——_ 
the contrary notwi ) And there is noc any Semute whictrhadh any colour corcfiram 


conve yances ot deviſes to theſe good uſes, bur the Scarure of 23 H.$.:8ndtherefore tharScacuce 
i taken away bythe ſaid Atsof 52 & 34 H.8. Andebee Actrofiga HS. & 34 His. 'as to 

that purpoſe will have a fa and fayourable conſtnition for the maimrenance of Leaming, al [6] 
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PPM i in ich. $& 9 Ebz. re- 
and charitable uſes. And upon the ſame reaſon it was agreed in 
i dedickeed Dyer fol. 255.6. That the Srature of 1 & 3 mugs ae be = 
ourably ex For where a deyiſc was made to the Maſter, Fellows, Scholars 
Tirini in ; ine of certain Grammar Scholars, and Scho- 
Trinity Colledge in e for finding | : My yn 
lars,&c. that deviſe was held good by the cquity of the faid AR, or ir waSout GAR. 
thereof, and that for maintenance of learning , and good and charitable uſes. Bur che 
of 32 & 34 H.8, bave ſufficient words totake away the ſaid AR of 33 Hs. (asto the pre- 
ſeryation of good uſes) & leges peſterieres prieres centrarias abrogant ; but as to thar the 
Barons did not deliver their opinions, berauſe they reſolved upon the rwo firſt , And 
to that which was ſaid, That the Condition if it was good is not found to be ir was 
ſaid by the Queens Councel, thatit was broken by marcer apparenc in the Vcrdi& : for 
when the wife had the eſtate upon condition, that ſhe by the advice of Councel leamed, in all 
convenient time ſhall afſure,&c. and the Jury finde that ſhe continued ſeifin uncill 3 of E-6. 
2nd then madethe Leaſe for 40 years, as above : here appeareth a double breach of che Con- 
dition ; t. That ſhe hath not made the afſurance within convenient time, for in effeR, the Jury 
have found chat ſhe hath nor made it within _ 3. By the making of the Leaſe ſhe hath 
diſabled her ſelf ro perform the Condition, as Lizeleton 83. If frofice upon Condition take 2 
wife, or charge the lands, or binde ber kif ina Scaruce Merchant or Scaple, theſe are brea- 
ches of the Condition, and 44 E-3-9.4. & 26 E.3.73- acc. 4 fortieri in this Caſe, the wife by 
making of the faid Leaſe hath broken the Condition, and the heir of che Teftator hach lawful 
cauſe to enter therefore.” And afterwards in that term upon a motion made, the Barons 1aid 
that they were reſolved, firft, That the Statute of 23 H.8. did not extend to take away the 
good and charicable uſes in the Caſe at the Barre ; and ſecondly, That the Condition for the 
cauſes aforeſaid was broken ; and thereupon they commanded the laft Mnnday of the Term, 
that Judgement ſhould be entred for the Queen. And the ſame day ] t was givenin 
the Bench in the like Caſe upon the ſaid Scature of 23 H,$8. So the Law in this Caſe was 
reſolved by Sir Reger Afanwoed and all the Barons of the Exchequer, and by Sir Jobs Popham 
and all che Juſtices of the Kings Bench, berwixc Job» Gibbons Plaintife, and Themes AMalry- 
wade and Mar fton Defendants in an Ejeftione firme of lands in E. in the County of Sf- 
folk,, and Judgement there given accordingly. 


Note Reader. Any man at this day, may give Lands, Tenements, or Heredicamencs to any 
or perſons and their heirs, for the finding of a Preacher, maintenance of a School, re- 
icf and comfort of maimed Souldiers, ſuſtenance of people, reparations of Churches, 
High-ways, POE ny of poor inbabitancs of Towns of common charges ; 
ms wick ara ca vefit+s amen 
| Virgins, or other char s it is good policy upon ev 
ſuch feoffmene or eftare to reſerve 3 lm - reefs fawn 


Trinity Term 42 Hz, between the Queen and Richard Buſhop. 
11 4.) TheCaſe of Alon Woods. 


N an Information of Entrufion, which began Trizit. 37 Eliz. Rer.199, -in the Exche- 
againſt Richetd Buſbop for encrufion' in a Wood called Alton Weeds, in Alten alias 
Alvingtes and Reck inthe County of Worceſter, &&c. The pleaded, thar before 
the entrufion, one Anze Countefle of Warwich , v 
wick, was ſeiſed of the Mannor of Abbett 


ofthe ſaid Mannor w 


hereof, &c. unto King Hesry che ſeventh, to have 


and to hbldeo him and 'to the heirs of his body, ſaving the reverfioa: | 
—— the ſaid Countrlle divd failed of the Ort rene 
the fame deſcended unto Edward Earl of Warwick her coufin and 


; if fon and heir of 1/abel, daughter 2nd heir of the ſaid Countetle ; and afrer- 
wards, by A& Parliament 25 Janterii' anno 19 H.y.:the ſaid Edward Eat of twat 
was attainced of Treaſon; and foe iawacenainkbe the ſame At, that he ſhall forſeir 
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to the ſaid King and his heirs, all his Lands, Tenements, and Hereditaments, which he had the + 


lecond day of Auguſt, anno 14 H. 7, Quarum quidem convittionss + attinture pretextn, 
preditt” nuper Rex H.7. fwit ſeifitma de 77 os Manerii preditÞF, unde Oc. ut de feodo & 
;ure, in jure Corone [ne Anglia, & fic inde ſeiſita exiſtens, ac de manerio pr edifto cuns per 
rinentia, ſic ut prefertur [ei/1' exiſten', idem nuper Rex apud Weſtmonaſter in comitatu Mid. 


= obiit de Marerio preditt' cum pertinentscs, unde Oc. ac de reverfione predift in forma pred 
"©, ſeifitms, poſt cujus mortem: The Mannor and Reverſion did deſcend unto Hen.$. by force 


waereof he was of the laid Mannor and Reverfion lcited, &c, 2nd lo being thereof ſeiſed, it 
was found before the Eichentor, vireate officis, 5 Julis, anno 23 H.S. That the aid Counte(s 
of Warwick did levy the laid fineand that ſhe died ſeifed of the aforeſaid Reyerfion ; and that 
the ſame deſcended to the laid Edward Earl of 3Yarwick ; and that he being of the ſaid Rever- 
fion ſeiſed, the ſaid Earl was by the faid Att in 19 H.7. atrainted of high Treaſon ; and by 
the ſame At it was ordained that he ſhould forfeit, wt ſ»pra : by force of which King Hen.7- 
was leiled of the Reverlion in fee ; and that the ſaid eſtate tail, and the Reverfion allo after the 
death of Hen.7. deicended to Hen.$. by force of which King Hex.8. was ſeiſed, viz.. of the 
Mannor in tail, and of the Reverhion in tee, prowe per [nquifitionem pred in C mr. Cancelar. de- 
mine Regine apnd Weſtm. pred. debito modo retornat', (+ ibidew de recordo remanen', plenins 
apparer. And King Hen. 8. fo ſeiſed, that is to ſay, of eftate tail in poſſeſſion, and of the 
Revyerſion in fee by his Letters Patents bearing date 3 Nov. anzo33 H,8. recitan' quod cum 
idem Henricus 8. 20 die Ottobris, anne regns [ns decimo none per literas [nas Patentes dediſſet, 
& conceſſiſſt Waltero Walſhe uni Gromen' private Camere ſue, manerinn [num de Grafton 
Flenord in comtatu Wigornie, habendum ſibs pro termino vite ſue, Cumgque etiam preditins 
Henricu oft aus ſexto die Decembru, anne regns [mi vice fume prime, per alias ſnas literas Pa- 
rentes dediſſet, & conceſſi ſet prefato Waltero Walſbe, cnidam Eliz.abethe adrwne uxori ejus, 
mancrinm de Charleton, in com” Somerſet. Habendum & tenendum maneriam illud ei/dem 
Waltero, & Elizabeth pro termino vite eorwndem Walters & Elizabethe, & alterius corun 
dintins vivent', prediitis nuper Rex Henricus oft avne adewnc in confideratione veri, of lau- 
dabilus ſervicii, eidem domino 1171, per prefatum Waltrrum Walſhe adrunc impenſ. & adrunc 
impoſterum impendena', Ac pro co quod idem Walters predittas literas Patentes de manerio 
ds Grafton Flemord,ac quol tiaem Walters & Elizabetha, predittas alias literas Patentes ew 
de predicto manerio de Charleton in forma preditta confettas, ditto nuper Regi Henrico 6tavo 
refti:mſſent cancellana', ad intentionem quod idem nuper Rex prediftum manerium de Grafton 
Flenord, necnon prediftum manerinm 4 Abbotteſley, per alias literas Patentes e1uſdem nuper 
Regis, riſdem Walters & Elizabethe concedere dignaretur, que quidem ſeperales priores liters 
Patentes, in Cur' Cancellar' predift”, ad candem intentionem tempore confettionss predittarum 
bierarum patentines bic in Cur* prolat', reſtitmt”, > cancellat* furernnt, de gratia ipſins Regis 
ſpecials ac ex cerra ſcientia, © mero matu ſmis, per eaſdem literas Paientes hic in Curia prolat” 
dedit, + conceſſir ei/dem Waltero Walſhe, & Elizabethe nxori e1us, preditt* maneria de Graf 
ton Flemord, + Abbotteſley. Habend' & tenend' preditla maneria cum pertinentits pre- 
ditto Waltero Walſbe, &+ Elizabethe nxors e1us, (> heredibus maſcults de corpore igſins Wal- 
ters procreat'. And averres that he was one of the Grooms of the Privy Chamber to King 
Her. 8. and that he hath done ſervice, &c. And averres allo, that he had ſurrendred the faid 
lecters Patents of Grafton Fleworde, and that he and his wite had furrendred the ſaid letters 
Patents of Charlton, and that afterwards Elizabeth died, and that the faid walter ſurvived. 
And afterwards it was enacted and ordained by Parliament holden 8 Juxis, anno 28 H.8. 
reciting by the ſaid Act,that where the ſaid Counceſle of Warwick by the laid fine, anno 3 H.7. 
had given and granted the ſaid Mannor of Abborreſley with the appurtenances (inter alia) to 
have to the ſaid Hen.7. and tothe heirs males of his body ; and reciting the dilcent of the Rever- 
fon of the ſaid Mannor from the ſaid Counteſle unto the faid Edward Earl, and his Attainder 
of high Treaſon, by which the Reverſion in fee of the ſaid Mannor (inter alia) elcheated unto 
the ſaid King He».7. and came to his hands, and reciting the diſcent from King Hen.7. to King 
Hesw,8. by torce of which King Hex. 8. was thereof ſeiſed. Er quia predift maneria & ce- 
tera premiſſa fuerunt magni valor + habuerunt multe, magna, & ample libertates, prebe- 
minenc*, commodit ates, i deleftamenta, ad eadem ſpeftam”*, Ideo tune, & ibidem inaftitatum 
fit, authoritate ejuſdem Par liamenti, quod predii? nwper Rex Henricns oftavnr beredes & 
ſmeceſſores ſmi, extunc impoſter um baberent, texerent > gauderent omnia & ſingula predifta 
manerid, fc. ac quod cadem maneria, &c. adjudicarentur authoritate cjnſaem Parliaments, 
in predift” nuper Rege Henrico oft avo heredibus & ſucceſſoribus ſuis in feeds ſimeplici imper= 
petnnm, fine preditt', ſex aliquibns aliss rebns, ante twnc habits, fats, nſitatic, ſen alleca- 
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difte nuper Comitiſſe, omnibus talibus juribu, tirmlis,CC 18 talibus modo, & forma, 
Pr ances wape h ras faiſſer. By force of which King Henry 
rbut predittns aftus nunquam babitns ſen edit ws fuilſ uy _- tre 
\was ſeiſed of the Reverfion of the ſaid Mannor in fee fumple, and conveyed the eftate unto 
William Walſve, and the Reverfion unto the Queen that now is : And that the laid William 
}valſhe by his Deed indented enrolled in the Chancery, &c. bearing date chechird day of Ja/y 
anno 30 Kegine Elizabethe, did bargain and fell unto the Earl of Leiceſter and his heirs, the 
{2d Wood, which after his deceaſe deſcended ro Ambroſe Earl of Warwick his brother 2:4 
heir, who conveyed the ſame unto Anze now Countefle of Warwick and her heirs, and dicd : 
And Buſbep the Defendant did juſtify as ſervant to the taid now Counceſle, and by ber com- 
mandment, &c. upon which Plea Coke the Queens Attorney did demurrein Law. And ths 
Caſe was argued at the Barre by the Attorney General, and Fleming Solicitor General tor 
the Queen ; and by Serjeant Heron and Thomas Stephens for the Defendant : And after- 
wards was argued by the Barons, viz Periew chiet Baron, Clark and Ewens ; and Clark a:- 
oued for the Queen, bur Periem and Ewens concrary, and Judgement was given againſt the 
Queen : And thereupon the Attorney General did cauſe a Writ of Error to be brought to: 
the Queen ; and becauſe the Caſe was norable, heargued in the Exchequer Chamber upon the 
Writ of Error. Thave omitred all the Arguments before the Judgement given in the Exch-- 
quer, and the rather becauſe 1did not hear the whole Arguments of Baron Clark and Bar-n 
Ewens, And four Exceptions were taken by the Attorney General unto the pleading. 

Firſt, the pleading that King Hewry the ſeventh was (cited in tee of the Reverfion by the (ai! 
AQtof Atrainder, by which ir is enaRted, that the ſaid Earl of Warwick ſhall forfeit all hs 
lands,&c. andthat King Hewry the ſeventh died ſciſed of the ſaid Reverhion ; and that tha: 
did deſcend to King Henry the eighth is repugnant and inlufficient ; for in as much as it do: 
not appear when Edward Earl of Warwick who was attainted died, it is clear chat untill |: 5 
death or Office found/nothing veſted in King Henry the ſeventh. And this point hath oftentimes 
been reſolved and adjudged 27 H.8.rir.Office, Br.17. Sajes Caſe 15 Eliz. Dyer 325, Nith:!s 
Caſe, Plowdens Comm. 483 b. & 486.4. And the Statute of 26 H.$. cap.r3. by which lands 
in tail is forfeit. And 33 H.8.cep.20. by which land forfeit for Treaſon is by the faid Act veſted 
in the King without Office, prove that this word (fhall forfeit) veſt noching in the King un: l 
Office, or death, at the Common Law, and all that was affirmed per Cxriem : Bur it feeincd 
to them that the pleading norwithſtanding that was ſufficient in ſubſtance, for K ng Henry the 
ſeventh did not make the grant to Walſbe, for then the Exception had been material. Bur af:cr 
Office found King Hemry the eighth granted unto Walfe; and therefore the ſeifin alledged in 
King Henry the feyenth, and the deſcent to King Henry the eighth was but a trifle, 2rd 
not materiall, 

The ſecond Exception was unto the Return of the ſaid Office found 23 H.8. becauſe it w2; 
found virrere officis before the Eſcheator, which ought to be returned in the Exchequer, and 
not into the Chancery ; for Offices found virrate brevs returnable in the Chancery onght to 
be returned in the Chancery ; but Offices found virtare officis before the Eſcheator ought to 
be returned into the Exchequer, to which Court he is properly attendant, and fo is the Book 
in 4 £.4-24.4. Stanford prerog.fo.70.b. But the Exception was diſallowed by the Court up- 
on the view of infinite prefidents of offices found before che Eſcheator virrure officis, and re- 
rurned into the Chancery. A nd it was holden by the two chief Juſtices Popham and Ander- 
ſon, and Gewdy Juſtice (whom the Lord Keeper of the great Seal, and the Lord Treaſurer 
called unto them according to the Seature) that the office was ſufficient for'to entitle the Kin g 
although it were neyer recurned ; for ic appeareth inthe Book of Aﬀſites, that upon examina- 
tion of the Eſcheator, if it appeareth that he hath ſciſed the land into the Kings hands, ic is 
ſufficient, = 30 Aſ..pl.5. &c. ; 

The third Exception was, that the office doth entitle King Hermry the : 
death, and found ſcifin in Hewry the ſeyenth, and deſcenc to Kirp My the bog mo 
office which was found 23 H.8. doth not entitle King Henry the eighth by force of the office 
and attainder, bur entitlerh King Hemry whe ſeventh, and King Henry the eighth as heir _ 
him, and that is the title which the office found for King Henry che eighth, and therefore the 
office is not ſufficient ; bur the Exception was not allowed : For in as much as it was founth 
office that the faid Earl of Warwick was ſciſed of the ſaid Reverſion at the time of his 7 
tainder, it was ſufficient for to entitle the King , Henry the e$hth, without fi nding the reſidue 
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of the matter which was but ſurpluſage, and more then needed, 

The fourrch Exception was, That the pleading of the grant made unto Walter Walſbe by 
King Hesry the eighth, as to the Conſideration, was inlufficieat, and that for two cauſes : 
1. Becauſe it was not added, that the King had demiſed the Mannors of Greftos Flevordand 


Charleton as he had recited ; forif in res verirare there were not ſuch Leaſes,then the King was 


deceived ; and the King was induced to grant the Marnor of Greftes Flevordin tail the ra- 


ther becaulc that he thought that he had granted the lame (as he recites) unto «fe for rerm 


of his life, and was induced to grant the Mannor of Abbetreſley in tail the rather becauſe 
that the Mannor of Charleron which (as he recites) he had granted unto Wellbe and his wife 
for term of their lives ſhall be furrendred ; but if in res veritere, there were not any ſuch Lea- 
les for life, then the King was deceived in the conſideration which was of Record, and valuable ; 
and if the Defendant had pleaded, that the King had made ſuch Leales, the fame had been 
iſſuable and traverſable, and in proot thereof the Caſes in 21 E.4.48. & 49. and Sir Thomas 
Wretkes Cale, Plowdens Commentaries 455. afore cited. But the Exception was not allowed, 
fox the Conſideration was, that Walter 1/a//he ſhall ſurrender the Letters Patents of the Man- 
nor of Grafton, and that he and his wife ſurrender the Letters Patents of the Mannor 
of Charleten, and all that he hath added, that is to fay, the ſurrender of the Letters Pa- 
rents, and that is the Conhideration, and not the ſurrender of the eſtate demiſed : And it was 
agreed, that it neederth not to ay**” more then is contained within the Conſideration ir elf : 
and alchough that the King doth :ccite the demiſes, yet that is not the Conhderation of the new 
grant ; and falle recital) in that caſe of a thing which was not parcel of the Conſideration, 
made not the grant void. And it was ſaid by tome, that the recital ſhall conclude the King 
according to the opinion ing H.7.2, Bur the two Chiet Juſtices did deny that, for the King 
ſhall not be concluded to ſhew, or to lay the truth, but che Law ſhall adjudge him rather ro 
be dectived. The other Objetion againſt the Conhideration was, that the King was deceived 
in the Law in this Caſe ; for he intended to have his farmer demiles of Grafton Flevord, and 
of Charleton to be ſurrendred, and the furrencer of them was the motive of the new grant ; but 
here the King was deccived in that, for by the ſurrender of the Lecters Patents, the eftate demi- 


' ſed was not turreadred, namely, of the Mannor of Cherleten, in which the wife of Wa/ſhe had 


2 joy: eſtate with him : And it was ſaid, that the King ought for to havethe effeR and full 
benefic of that which is incended to be done unto him, and not the ſhadow and outward ſhew 
thereof, which conſiſts onely in words, and not in efftet : Asin 18 Eliz., Dier 352, where a 
term in ſhew, and nor inefteRt was ſarrendred, and in conſideration thereof, another Leaſe 
made, the new Leaſe is holden to be void, and yet the grant wasex cert ſcientis, & mero 
wots, which Caſe in effe& was, that one Abbot made a Leaſe for 60. years unto another Ab- 
bat, the Abbot who was Leſſee wich the aſſent of his Covent made a Leaſe for 80. years, the 
Reyerſion came unto the Queen, the firſt term of 60. years expired, the afſignee of the term 
of 80. years doth ſurrender unto che Queen es izrentione, that the Queen would make a new 
Leaſe unto him for 20. years ; the Queen reciting the demiſe far $0. years, and ſurrender in 
conlideration thereof ex cert ſcientia, + mere mots, doth demile for 20. years, and ic was 
holdenthat the demiſe was void, for the Queen was deceived, for in truth nothing was ſurren- 
dred bar onely in ſhew and appearance. And the ſame Cale proves direetly, that the recicall 
of a demile ſhall not conclude the King, but contrary it the fame be falſe, ir ſhall ayoid his 
grant. So alſo was it adjudged in the Cafe of Barwick inan Information of Entrufion, Tris. 
39 Eliz. where the Caſc in effe& was, The Queen in «xo 14. of her Reign, demiſed the Man- 
nor of S«rron in Galtres in the County of Tork unto Humphrey Barwick, for 21, years, who 
demiſed divers perit parcels thereof to others for years ; and afterwards the Queen by her Ler- 
ters Patents, a#.23 Eliz,reciting the ſaid demiſe unto Humphrey Barwick, pro & in conſider a- 
rione [ur [um reddbrians jonis rotines ſtatus, fr termin” anner uw, de, in prewi(]. per preditt lite- 
141 Patentes, eidems an ro} conceſſ. doth demiſe and grant the ſaid Mannor unto the ſaid 
Humphrey Berwick for 21. years; and it was adjudged that this ſecond Leaſe was void, for 
all the eſtate and term demiſed to the ſaid Humphrey Barwick by the ſaid Letters Patents in 
anno 14. (in reſpeR of the ſaid pery Leaſes) were not ſurrendred according to the effe& of the 
Conhideration. And in that Cale the King was deceived in Law, in that he thought that the 
ſurrender of the Patefn was alſo a ſurrender of the Leaſe and eftate demiſed ; and when the 
King is deceived, or miftaketh che Law, che grant is void. Asin 18 HS, ir. Parents, Br.n04- 
where the King gave lands untothe Lord Lovel to have and to hold to him and to his heirs 
males, and that was ex certa ſcientia, & mero motr, and yet adjudged void ; for he cannot 
grant ſuch eſtate of inheritance in fee-ſimple, ro make the heirs males to be jnhericable, —_— 
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his intent did not agree with the Law, his grant was adjudged ©» 
Edw.3. did grantland to the Duke of Cornwal,, & bered. * 
bus ſuis regibua Anglie, and it was holden void for the cauſe aboveſaid : Bur this Exception Jy 
was not allowed, for it is not apparent that the King did intend to haye more ſurrendred then Ws 
the former Lezters Patents oreiy ; and it doch not appear by any expreſs marrer wichin the L-:- = 
cers Parents, that he did intend to have the former eſtates ſurrendred, and ic ſhall be very Ru 
perilous to make the Kings grants void upon inferences and argurnents, without direX& and 
exprels matter contained in the Letters Patents, and the rather 1n this Caſe, becauſe that the: F 
or.nt is ex certa [cientia, & mere mots, in which Calc other intent ſhall not be collect:d b, 
P.ntruKtion then is expreſſed in the Patent ; and all ther was affirmed by the whole Cour., 
As to the matter in Law,rwo points were moved: One, that the Lerters Patents were vo!d, 
the other admitting that the Letters Patents at the firſt were good ; yer all the eftate w/c) 
1 alſhe had was civ n unto the King by the Act of 38 H.8. As tothe ficft, the Ca'e is n» 
other, bur, The K:ng being Tenant in tail of the Mannor of Abborreſiey, ro him and his h+/7; 
males of his body, by force of the ſaid fine of 3 H.7. with the Reverfion to him, hs h--5, 
and Snccefſors, by forc of the (aid Artainder and Office, gives by his Letters Paten's the 12.4 
Mannor unto #/alter Walſhe, and tothe heirs males of his body ; whether this g f: be g 4 
or not, was the firft Queſtion : and to decide the lame, firtt it is to be conhdered. if the g 2"! 
ſhall be good if the King had been Tenant in rail only, without any Reverhion in tee expect2n: 
ro him. And in that Cale the Kings Actorney ſaid, that the grant was void, for he inten: 2-4 
purpoſe of the King which appeareth in his grant cannot take effe&, for he did inzend to 9-21): 
an eſtate tail, and that he cannot, for he hath but aneſtate rail himiel£ ; and the Nrgeft cltz;* 
that Tenanr in tail may lawfully grant, is bur for his own life, as Lirrleron {aich ; tor he 1) 
hath land in tail to him and the heirs of his »ody, hath ſuch eftace to approoriate and incor 
porate to him and tothe heirs which ſhall iſſue our of his loyns, that he cannot lawfully 9r2-: 
the ſame to a ſtranger, and to the heirs males of his body, for that ſhould be aguinit *!; 
form of the gif, and againſt the Statute, De donus conditionalibus. So it the King be Ter: 
for life, and the King grants the land to another and hi- heirs, the grant is yoid, tor the K 17 
taketh upon him to grant a greater eſtate then he lawfully can grant. And becayle tha: ts 7 
orant carnot take effect according to his intent expreſſed in hisgrant, for that cauſe hi; 2-1: 
1s yoid, and ſhall not be conltraed ro paſs ocher eſtate then he intended to grant ; as rop2:3 22 IK 
eſtate for life, when the King intends and purpoſeth togrant an eftate of Ichericance. A-4 
therefore the Book isin 9 H.4.42. & 21 E.3.4 7. the Earl of Kenrs Caſe. If the Kino 1) 
the cuſtody of Lind, or a Leaſe of land for years, and by his Letters Patencs eranterh the 121: 4 
unto another and to his heirs, the grant is void and by conftruftion ſhall noe amount unto 2 
grant of his eſtate or intereſt ; and ſo itis agreed in 21 Afſ.15. The King licerceth his Tera: 
ro aliento two Chaplains and their heirs. and in truth as it appeareth by Gaoin the Tres. 
ſury, he who aliened had but aneftate in tail, the Reverhon- unto the Kiro : Ard it wa; 
adjudged, that the Licence was yoid, and ſhall not 'enure to a Licence to alien-ſomuci 
as he might lawfully alien, ſcilicet, ro them and their h:irs Curi-g his life, for lone«: 
he cannot alien for as much as the Reverfion was in the King ; Bur becauſe that the King Was 
deceived, when he gaye the Licenceto alien to chem and their heirs, in 2s muc'2 as he was no: 
conuſant of his eſtate, for that cauſe the Licence was utterly void, and the land ſeiſed in hz 
Kings han. So inthe Caſe at the Barre, the King not knowing of his eſtate, grantech a oreater 
ſtare then he may lawfully grant, and therefore his grant is void. And fee 40 Aſ.vl.36. acc 
with 21 Aſ. 15. inall, and no Caſe in the whole Law can be found, which im 59864 <_ 
that is to ſay, Thar the Kings grant ſhall be good when he taketh upon him to LY uy arecc 
eſtate then he lawfully may, bur the contrary is proved by the Books Sorelaid* Mare X _ 
was ſaid, that it was a grant in Law, that the Kings Partents cannot doe wrong : And. he - 
fore it is agreed in 3$ H.8. Br. Diſcontinnance 25. berween the King and Arr zoo Fo __ os 
& Pat 101. & tit. T aile 39. That iftheKing be Tenant in rail, and grant the land b PA - 
for ye for life and die, the Parent is yoid, for a grant withour {yery doth Jy cap 
Diſcontinuance,nor ſhall ic binde but during the life of the Grantor ; and the fyene Lon. 
x . 4 ; w of ſuch 
grant in fee, for a ou in fee doth nor make a diſcontinuance without warrant 4 if x 
Kings grant ſhould make a diſcontinuance, it ſhould doe wrong, which the Kino on _ E : = 
not doe, but rather his grant ſhall be yoid. And that Book makes not again} the Queen in 


clude the females, and becauſe 
void. And 1 Ma. Dirr 94. Kirg 
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the principal Caſe ; for firſt it is tobe noted, that no queſtion in theſe Caſs ; 
the death of the King who granterh, and cher withour q queſtion the prone ls nr = 
ver came there in queſtion of what yalidiy the grant of the King was in the life of the 


King, 
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King, Secondly, in 38 H.8. it was noc reſolved, whether the King being Tenanc ia rail, 
were bound by the Statute of Dons condirionalibus : But afterwards Trin. 4 Eliz., it was 
adjudged in the Lord Berk/ier Cale, that he was bound by the Stature. Thirdly, theſe 
word; (grant withour livery doth not make a diſconcinuance ) is the rule of Law 
in the Caſes of commn perlons; and the ſame is proved by the words wbſequene ( in 
fee without warranty doth noe make dilcontinuance) for without queſtion the ſame is 
incended in the Cale of a common perſon, and nor of the King, for his grant in fee with 
warranty is void, and doth not make a diſcontinuance. And it is faid in the Lord Barklies 
Caſe,P/.Com,246.6. that if land had been given to the King, & to the heirs of his body,he 
before the Statute of Weſt. 2. could not have aliened in fee before iflue,for ſuch alienation by 
another ſhould be 2 wrong, ſo ſhall it be in the Kiog if it ſhall be an alienation in fee, and 
thar it cannot be for the King cannot do wrong,nor his tive would noc be any war- 
rant to him to doe injuty to another z and the eftare which che King had, would nor law- 
fully ſuffer ſuch alienarion, for his cltace was not large and full enough to make ſuch alie- 
on, and his prerogative will not alter his eſtate, nor make ic greater then the donor 
ye unto him; and a lictle after, ſcil. fol-247.4. it is ſaid, That the alienation was tothe 
| - ei of the iſſue, ergo, it was tortions, for todiſenheric ene is not lawful, and if it 
were centre volunmatem it is ill done, for men ought to obſerve the intents of 
others in things which are lawful, and to break the ſame is ill, agd theſe are the words of 
the ſaid book ; 4 fertiori in our Cale, the Cp reſtrained by the Statuce is 
void. If the King make a leaſe for years, or for life, wp. Frvermgacs Arm land unto 
another in {@, or in cail, without reciting of the leaſe, the laſt grane is void, firſt, becauſe 
che King grants an eftate in poſlefſion, where he had bur a reverſion, and fo is deceived 
im his granc; and the ſubje&t had 2 means tocome to the knowledge of the faid Leaſes, 
for every Parent ought to be enrolled in the Chancery, to which all SubjeAts may have 
acceſs, otherwile is it of leaſes nor of Record, as it is tempore H.8. & Es. Br.tic. 
Patents 93. Secondly, in this Caſe it is not honourable for the King to grant the fame 
pow one, which he or his progenitors have granted to another, for by the Civil 
w, Vendent candens rem dnobus faiſarixe eft ; 20d in our Caſe Walſbe might well have 
knowledge of the Kings eftare. for his eftace tail was created by fige 3,H.7. and his title 
£o the Reverſion of the fee was by Artainder and Office, all of Record. If a man bargain, 
ſell, and grant by deed indented and enrolled lands unto a common for life, the re- 
mainder to the King in fee, and afterwards the King makes a leale for life or years &c. 
without reciting the particular eftate, the leaſe is void, for the SubjeR is tied to rake no- 
rice of this enrolment, as well as of theenrolment of Letters Pacencs, and the rather becauſe 
by the ſame deed enrolled, the Kings face is created : Then couple the Reverfion in fee 
with the eftate tail . and firſt if che in tail unto Ye/fbe be void, as untothe 
eftare railit cannot be a granc of the aber the Kings fiat in all 2 decent 
for the ſame (hould be againft the Kings incenc and purpoſe, which was to grant an eftate 
rail in poſſ:ffion ; and #4l/S: mighc by reaſonable means have norice of the Kings 'eftare 
beiog upon Record as aforeſaid. And co that which was objefted by Serjeant Heron, and 
Thomas $ > pe & hal) eroo.oo from none 21E.4.44 4&2 R,5.4. 
where « is by Starkie and ochers, 7 Jhe King Patent may be taken good 
to ewo intencs, then it ſhall be raken moſt beneficial for bur if it may be caken 
to one inrene good, and ro another intent void, then it ſhall be taken ro that intent which 
—_—_ PEER thac makes it wid, and therefore there in the 
| > — oo c the King grancs unto the Abbot of Va{crhew to be di of the 
jon of Tenths graated per Cleram Anglia, £ Thall be raken in che that the 
ſhall 


may be viz, of Tenths granted ſeverally, for they never j 
| eaure and ſhall be cooftrued in ſuch ſence tharthe gran: 
be good, 2nd t!at is, that the granc ſhall be good unto zy«/fbe in polleſſion during the 
| may 


Koags Ev alle» good xc of che Reverhon in rail ; for that | gs y the 
King ll gram k "re as res mags veltet quam pereat uch ſence the 
grant ſhall ; For parte Cole rhe. | his ſtare in his 

re 


ſoin the Caſe at the Barre, ic ſhall 


taken. King bod reargd 
reverſion, and had granted che land unto #l/te for the life of the 
vertion to him, and the heirs males of his body, that withour ion had been 


good. And i: was ſaid, that the Cale at the Barre is as frrong, for the grant'is ex $2714 [ci- 
| entis, 
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TITTTTEI + mere mers, and therefore the King took conulance and know. 
Fes ex gaehetns NS ths gibt hall exure as it may lawtully enure ;- And 
4 Caſes were cited by them; where the Kings grants ex cert ſcientia, & wero mots, 

be taken fron y againſt the King, 1 H.7.13.4- OO BF. emma debits 

ex certa (ciemia, (f mero wotw, all debrs which he owed as Sheriffe are pardoned, 37 H 6. 
21,þ. A pardon ex wero mots, &c. ſhall be caken ftrong againſt the King,in Duatermain: 
Cale, 41 Aſ19. x Licence, ex ſpecials gratia,to alien 2 houſe in Mortmain is good, al- 
though it were holdehz of the King, and many other Cafes were pur upon this ground. Ard 
ic was further ſaid, that the Kings grant ex certs ſcientia, & mer0 morn, ſhall be taken 
as firong agaioft the King, as if a common perſon had made thegrant. And if in our Caic 
2 common perſon had made the grant irail, without queſtion ir had been g20d, and ſhall 
not be avoided by any, but onely by iflue in tail; and after the eſtate cail derermined, 
the reverſion in fee ſhall be bound therewith. Laftly, ir was faid, that no Caſe can be 
found in the Law, that the King ſhall be driven to recite his own eftace, bur che eftace of 
others jn ſome Caſes he ought of to recite, but no eftate which is in himſelf. To which 
was anſwered, That in as much as the Kings grant cannot do wrong. or make a diſcontt- 
BUADCE, 2s hath been agreed ; andthar the King being Tenant in rail, he cannor lawfully 
grant. a greater eſtate th for his own life, and that —_— grant, or enter 
2n cftatein tail in poſſeſſion ; it ſhall be a hard and'v confirution to make this 
grant, ro.enure fuch fraQions of taces ; wiz. in polſefſion to Walſbe and his heirs 
males, of his y for the life of the King, which in Law is but an eftate pay awter vie, 
ad to iſh the reverſion of ag' &ftate tail in rhe King, and co grant hiteyerfion ro 
Walſhe and heirs males ofhis body, upon which the King ſhall have the reverſion in 
| r that ſhould be a 210 the Kines intent, for his jntent was co grant 2n 
intre.eftate rail in. poſſeſſion, which is an cſtare of jaheritance not ſubjeR co waſte, or for- 
feitures, and ſuch an eftate whereof the King may have Wardfhip, and primer /c5fox of che 


then that eſtate hall be ſubjeR to forfeiture, and waſte, and of chat che King ſhould no: 


ng beng Te- 


Dan the fame ſhalf not pur the eſtate tail in abcyance, 
for Napa pteſerved arid prbreted by the Law, betdbscon- 
not &c and that which the King cannot by Law tran(- 


fis void, fot botie can have the eftzte of the land/in tail, add be- 
c bt el ging t9 ng rent; the grant' is void. 40 Afſ.p.28. 


ate ul ail, bectife that none*can have his eſtate 3-and 
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Jerrs Patenes ( ons dowini Regis, & mew in dechprione 
Rp ae | beltexpoſin ist0 make all theſe rule 
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ecant could not take effe& according to his intent expreſſed in his Letters Patents. Alſo ic 


was adjudged in the Exchequer, a=»o 29 Eliz.. That where Henry the ſeventh was 
ſciſed of two Mannors, viz. of Ryton and Conder inthe — of Sakp, ad grommed ex 
certa ſcientia & mere mots, totuns illud mancrinum de Ryton & Condor, cum pertinentiis 
is Cos' Salopia ; thar the grant was void, for the King was deceived in his grant; and 
yer in boch the ſaid Caſes, if a common perſon make ſuch grants, in the firſt Cale the gran- 
tce ſhall have ice fimple, and in the later Caſe he ſhall have both the Mannors. 

And the like Caſe was reſolved in the Exchequer, Tris. 39 Eliz. That whereas the 
Queen ws ſeiſed of the Mannors of Milberne and Sapperton in the County of Lincols, 
and the Queen did grant ex cerrs ſcientia & mere mots, torum ilud maneriaum de Mil 
bern cum Sapperton in Com' Lincoln' ; that none of them did paſs, Another Caſe was 
adjudged in the Exchequer Chamber, an»e 15 Eliz, King E, 6, by his Letters Patents ex 
certs [cientia & were mats, did grant unto Crowch, omwnes terras deminicales manerii de 
Welowe. And it was adjudged that the Cuſtomary lands holden by Copy parcel of the 
Mannor did not paſs, and yet they are in Lawparcel of the demeſas of the _— but 
the Kings grant norwithſtanding the ſaid words,ex certs ſcientia & wero mers, ſhall oc 
be conſtrued wt any thi zinſt the Kings intenx and purpoſe expreſſed in his grant ; 
and yer without doubt, in all Caſes, in a common perſons Caſe, they will paſs. And 
ic is well faid in Plowd.Comr.fol.333. whichis true, That when the Patent is, ex gratia fpe- 
cialigcerta ſcientia & mere mots, that it ſhall be fayourably taken for the Patentee ; bur 
that is as to the thing expreſled in the Patent, which the words ſhew to be incended to pals, 
bue the ſome will cotemakeanecher thing w pals which is norenporiied. ner euſt thay wich 
the words of the Patent ſhew to be intended : And for that reaſon there in the principal 
Caſe where Queen Mary, de gratia ſua ſpeciali, & certa ſcientia C mero motu fois 
did grant to 7 bows Earl of Northumberland. ſolum gr magnum vaſinm called Darwent- 
felter, by that granc the Mine of gold within it did not And it is alſo there adjud- 
ged, That by the granc of all Mines in fuch a ſoil, alchough the grant be ex certs ſcientia 
& mere morx, Mines royal of gold or filyer ſhall not pats, bur the words ( foil and mines) 
ſhall be raken in 2 common ſence, and to a common intent, but to have them paſs, it be- 
——— So in the Caſe at the Barre,if the Kivg had gramed the land 
for his hife, and after his deceaſe, without heir male of his body, had granted the Rever- 
fon, ic had been good, bur in as much as he grants aneftate rai  pſlſion which can- 
not take effe& according to his intent, and cannot paſs by ſuch fraQtions of eftates, as 
before is ſaid, the unto Walfte is void. But admitting that the were good, ic 
ſeems the AR of 28 H.S, hath given the ſame to the King again ; and for that the point is 
no other, Bur 7.S, is Tenantin fee fimple of che Mannor of Dale, or Tenant in tail thereof 
the Reverfion to the King, and afterwards vere ej name given by AR of 
Parliament to the King, ſaving the righe, by the incereft.&c. of all perſon and 
whether = _— T.S. be ſaved or no ; _ gr or nananr for the ſavanc as to 
the owner of the Jand is repugnant, in as much as the Mannor is by expreſs name given 
rothe King : For if the general ſaving ſhall extend tothe owner of the land, chen the AR 
ſhould be made in vain. And therefore, if it be recited by an A& of Parliament, That 
whereas 1.S. is ſciſed of certain lands in fee, the ſame lands by the fame AR is givento the 
King in fee, ſaving the eftates righes,&c. of all eſtare of 1.S. is not layed there- 
by, for chat ſhall be repugnant, and ſhould the expreſs gift yoid. And it 
in oar Books, that 2 ſaving in an AQt of Parliament which is r ttothe of the 
At is yoid, as in Plow.Com.563.b. where the ſuppoſed Atrainder of the Duke of Norfolk 
was by AR of Parliament 1, Marie, declared to be yoid and null ab ixirio, ſaying the 


' eftates and Leaſes made by King E4.6.8c. that ſaving was void ; for when the Actainder 


was declared to be void, ——_— againſt the body of the AR, and therefore 
yoid, So in the Caſe 24, 6 & 7 Eliz.Dier 231. it is enated by the Statute of 31 H.$. 
Cap.13- that all Religious houſes and their polſeffions, then or after to be diffolyed,ſhall be 
unto the King in the ſame eftate and condition as they were at the tire of che making of 
the ſaid AR, ſaving to all ſtrangers their intereſts, &c. After the ſaid AR, the Abbot of 
Rawſey the next avoydance of a Church of his Patronage, and afrerwards the Abby 
was diflolyed ; and ic was adjudged chat the grant was yoid, and the favant to 
the body of the AR, for if the Adyowſon ſhall be in the King in the ſame eftare and con- 
dirion as it was at the CEO then a grant afterwards made 
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cannot be ſaved. 'S6 the Caſe 2 H& nial.Porliewest. & Statar. Brook 77. If hndel- 
ee Rig Rage 6fTealo) ad afcerwatds chac land is given co another by 
be wp foal cher thei res ſions nome rs > canon 
yoid, for they were ho here wer So by the Srarure of '7 E.6, 
all Rents, rr ved, yer that ſaving as tothe ſervices is void and repugnant, 
for he King eatnorbold of a$it is holden! 14 Ekz. OR So in our 
Caſe when the Mannor of of a vow ly porn the King, te general faving 
cannot extend to ſave theeftate;8c. of him ſciſed of rhe for thar ſhall be 
rh to of AR od hal make ace Aran dale Bur the Caſe 
at the Batre is then the Caſe before pur for the explanation of the point. For it is 
ard Apis vet rf toe: was ra pena wr ro 
hemitiences, commodities, and delights a therefore it was 
King Henry the cig ſhould have ic; ſo as the and pleaſure of the King, and 
not onely his incended to be by the ſaid AR; but what de- 
leh may the King expeQ aker Walſbe 81 wife ſhall die withoer heir male of their 
body ? Further it was enacted, rot role nmr ner gee 
riem predift om, lo that the fa ' the eftate of alſbe, which peradventure may con- 
tintie for ever is repugnant to theſe words, Again, thirdly, the words of che A are, & 
qued ders 18 ancrinns | ur antheritate ejuſders Parliaments in predifF uxper 
Regs Hen8. heredibus & ſuctrſſoribus ſuit ; fo be the Act in the nawvre of a Cony ——_ 
ance, orin the nature of a Judgement, the (aving is repugnant as to him who makes 
Conyeyance, or againfl whom —_ rk. rr —_ 
lacd is to pals. For alrhough are ro an yer in vw. the 
hand mower from him who bfafed ob che land ; asif a man Ion che 
the ule of another in tail; the uſe jiggransferred into poſſeſſion by the Seatute of 27 H.$. 
yer he who-wis owner of che land,” and from whom the land moveth, ſhall be @ppoke d 
boy rs rw Foymedon Br.46, & 2 E.6.& 1 Mar. ibid. 49. & 20 Eliz.. Dier 
362.4 it is ſaid in-Plow.Come. in Talbois Cafe, that it ſhall be the gift of the terre- 
"Tenant{for there the feoffiment tothe uſe was before the Scacuce of 27 H.8.cap.ro, which 
made <evifterence) and the'confirmation of all others who affentto the AR, for there ic 
is fai8,>that if i ſhould be adjudged the gift of any other, then the Parliament ſhould doe 
t6the terre-Tenanr, in taking his land from him, and to make another donce there- 
= INGO (the laid fine of 3 H.7. or any other 
rothecomrary norwithftanding) and the (aid toWa/fets lome thing ; where- 
all theſe cauſes ic was concluded that the emer cage —_— 
thecauſe that Periam chief Baron ſhewdd che 


: —_ 
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> King C6. = nem > Ws 
y et wang owns (+ gave 
= _ King-E - WETe 

of che King which 1 ge: 37a 0 
proyeth (ashecolloed). thar the were not preſencly 
the Kings life who granted, and td drm by {ar > bay 


» 4, on 


——_— 


16408 Altow Woods Caſe. 


- 33 Aſ.10. where he colle&ted upon the Book, that if the Husband ſeiſed in the right of 


his wife, be actainted of felony, and the King upon office ' thereof found ſeiſerh the land, 
and grants the ſame co another in fee, that the ſame is good to paſs the eſtate during the co- 
verrure which the King hath gained by his forfeiture,for there tuch Patentee had aid, And 
he pur the Rule before put by Starkey, and further he ſaid, thacfor as much as the Patent 
was ex cerrs ſcientia & mere mots, it ſhall be taken as ſtrong as if the grant were made 
by 2 common paſon, and pur the Caſes before cited of 41 Aſp. pl.19. T H.7. I3. 4. 
& 37 H.6,21-6. all which you ſhall finde in Plowdens Commentaries 331 & 332. and in 
the Caſe of Mines. So that for as much as the grant is ex cerre ſcientis, the King is Co- 
nuſant of his title, and it is as much as if he had recited his eſtate, and had granted the 
land unto Walk in tail, in which Caſe the grant without queſtion had been good ; and 
(ex certa ſciemia) ſupplicth the means, that is to fay, the Recital : bur he aid, 
that the King needeth not to recite his own eſtate in any Caſe that may be found in 
the Law ; Alſo he faid it ſhould be miſchievous ro many men, and the inheritance of 2 
great number of the SubjeQts ſhould be drawn in queſtion, if this grant of the King ſhall 
be adjudged yoid ; for Norrex and many other Rebels in the North and elſewhere were 
Tenants in tail with remainders over, and were attainted of Treaſon, by which, and by 
the Statute of 33 H.8. cap-20. the Queen had an eftate to her, her heirs and Suc- 
ceſſors as long as the Traytor had heir of his body, and the Queen hathgranted the 
ame over to many of her Subjeats and their heirs generally, without any recital or 
mention of her eſtate, and it ſhall be very hard to avoid all ſuch grants ; but he held all 
ſuch grancs good, and that the Q1cen never neederh to recite her own eſtate : So he con- 
cluded chis poiar, That the a granc is as ſtrong in this Caſe, as if a common perſon 
had been Tenant in tail with the reverſion expectant, and had bargained and fold the land 
unto another in fee, or in tail, by deed indented mI—_—_— in which Caſe, the eftate 
which paſlech by the bargain and ſale ſhall be derived out of both his eſtates, and none 
ſhall avoid the lame, bu: che iflue in tail. 

Then as to the Act of 28 H.$, he conceived, That where the grant in tail was avoidable 
by the iflue 1n tail, now the ſame is become unavoidable ; for now by this At the eftate 
eail is utterly extinguiſhed and barred for ever. As if Tenant in tail grant a rent in fee, it is 
dererminable by the death of Tenant in tail, bur if the Tenant in tail levy a fine, or ſuffer 
a Recovery, by which the eſtate rail is barred, then it is unayoidable. And he recited the 
opinion of Englefield Juſtice, 29 H.8. tir. Remitter Br.q49. That he who taketh a gift by 
AS of Parliamenc of any land, he nor his heirs ſhall be remicred, for where land is ex- 
preſly given to any perſon by AR of Parliament, which is a Judgementyhe nor his heirs ſhall 
not have other eſtate chea is given by the ARt. Bur in his Argument he ſpake nothing unto 
the point moved touching the repugnancy of the ſaving of the faid AR: Afrer which Ar- 
gumen: of the chie? Baron, the {aid chiet Juſtices, and Juſtice Gawdy, heard again the 
Counſel on both parrtics at Serjants Inne in F/eerſtreer, and had conhderation of the Books 
which had been cited of the one fide and the other ; and afterwards had conference amoneſt 
themſelves, and upon great Deliberation they were unanimouſly agreed. And afterwards 
inthe ſame Term 1a the Exchequer Chamber, the chiet Juſtice of England being Ceman- 
ded by the Lord Keeper, and the Lord Treaſurer it they were agreed, and ready co ſhew 
their opinions in the ſaid Cate, he anſwered, That they were all agreed, tha: che faid orant 
unto Walſbe and hiswife in tail were utterly void. And the chief Juſtice did openly declare 
the reaſons of their Reſolutions, and ſeveral Anſwers to the O>zeRions which had been 
made. Firſt, the King in this Caſe hath an effate mil in poſſeſſion, and asto that he may 
lawfully grant an eftare for his own life, and he hath allo the Reverhion in fee; and as to 
that, he might lawfully grant aneftate in tail ; ſo that in reſpeR of thele ewo eftares, he 
might by ſome means, as it hath been ſaid by the Lord chief Baron, derive lawfull eftates 
out of both, thac is to ſay, aneftare for his own life out of one, and an eſtate rail out of the 
other, and that may be pI grant ; then if by any means ic may be done, it hath 
been ſaid that the grant enure to ſuch effe& in the Caſe at the Barre for rwo cauſes : 


I, Becauſe that the grant was ex gratis ſpecials, ex certa ſcientia, et mero motw, 2.That 
ſuch grant is as Groog againſt the King as if a common perſon had made ſuch a gift. As 
to the firſt it was agreed, That in many Caſes the Kings grant ex certa [cientia, > mero 
wots, ſhall be conſtrued beneficially for the Patentee, bur luch words ſhall never proence 2 
violent or ſtrainable confiruRion, or any confiruction _ is againf} the intent and pur- 
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Ee Kine in hiogrant. buc che grant notwithſtanding thoſe words ſhall be caken i1 
» —_— m—_ : 'enſe and uodrianding Secandum imentionen domini Regis, as 
B-ias faichin 3 #.7-13-6 And therefore if the King & gratis {na ſpecially & ex cer 
ſcientia et mere moru, grant land unto one, and co his heirs males, the granc is yoid,as it was 
adjudged in 18 H.8. cued before by Maſter Acomey ; anityer if » common perſon hath 
made ſuch grant, the graot ſhall be good. bur if it be good in the Kings Cale, 14 
fhould be a general cltace 1n fee hmple, deſcendable as well co females a5 ro males, in 
courſe and order of deſcent, which ſhall be againſt the incenr and purpoſe of the Kings grant, 
for he incended to grant an eſtate in fee ſimple deſcendable onely to heirs males : bur the 
Book in 1 H.7.13.. is good Law, where the King pardons A, B. ex certa ſcrientia omnia 
debits, all debts which he owesb as Sheriff (hall be pardoaed,for the ſame is not any ftrain- 
able conftruRtionznor doth i the intenc and purpoſe of che Kings grant : and Pophami 
chief Juſtice cited the Caſe of 7 0r75»gtow (which is not fully reported by the Lord Dier) 
with which he was of Councel ; and the Caſe was ſuch, King Hen. the eighth was ſeiſed of 
the Mannor of Torringros in the County of Devon. and of a Marker wichia the ſaid Man- 
nor eyery week, and of a Fair holden there in Fs ilia, fefto,& Craſtine ſantts Michaels, 
and Queen Mary did. incorporate the Town of T orringren, by the name of Mayor, Al- 
dermen and Burgeſſes, and doth nor grant to them feriaw /nam, of nundines ſwar, bur 
grants unto them de gratis ſpecials ex certa /cientia & mere motn, quod ipfi & ſucceſſe- 
res ICT poſſine habere & tenere extunc unum mercar un quolibet die Sabbati Oc. & dna 
nundinas ibidem annuatim, Yit. una in vigilia fefto & Craſftine ſantti Michaelis Arch» 
angeli & aliam in feſto ſantti Georgis martyrs, nifs mercatum & nundine ill eſſent a4 
07 WIent um Vicinor um Mercarorum & vVicingrum nundinarumand it was adjudpged,chat 
this grant was yoid, becauſe the Queen was not well informed of her own cltate, for 
when her intent appeareth by her grant to create a Fair in vigilia feſts & Craftins Mi- 
chaelis niſi fit ad nocumentuw &c. Which are the uſual words to create a new Fair. And 
in the creation of a new Fair, theſe words are always added, that is to ſay, Ni/s fit ad no- 
cumentum &c. But there ic was ſaid, that the Patent being de gratia ſpeciali,certa ſcien- 
tis, & mere mots, ſhould pals the ancient Fair ; but ir was adjudged contrary, for chat 
ſhould be againſt the intent and purpoſe of his grant, which was to create a new Fair, and 
not to grant one Which was in being; and yet if the ſame were in the Caſe of a common 
perſon, without queſtion the ancient Fair would paſs. And to this purpoſe the Caſe of 
18 Eliz. Dier 352. and the other Caſes pur by Maſter Attorney are to be applied. And 
to the inconveniences which have __, it was agreed, that there was pg: 
fuch inconvenience as hath been objeRted, for it was agreed by them, char if the ive / 
hath a qualifzed fee fimple in certain land, that is to (ay, as long as a perſon attainted hath 
heir of his body, and ſhe grant the land unto another and his heirs, the grant is good : 
SO if the Queen hath an eſtate in fee fimple conditional, and grants the land to one - his 
heirs abſolutely it is good, for in both Caſes the Queen hath a fee hmple, and grants a 
fee fimp'e, and her grant ſtands well with her eftate; otherwiſe is it io the Caſe - Barr 
for the cſtate of Hen.$. in our Caſe, doth nor permit ſuch ellate as he hath granted , wo. 
It was not intended by the Queens Councel,the grant of King H.$. was yoid, becauſe he 
did not recite his own eſtate, but becauſc he granted ſuch an eftate which could not Rand 
with his own eſtate, and ſo was deceived in the intent and purpole of his grant. And i , 
adjudged in the Caſe of H«ſſcy, Hill.40 Eliz.. in Communi B. and the Caſe was SOT 
Charls Duke of Suffolk. was ſeiſed of the Adyowſon of Welbors, in the County of Linc is 
In tail, the Reverſion tothe King ; the ſaid Duke anno 30 HS. by Deed indented _ 
ted the Advowlon unto the King his Heirs and Succefſors, and afterwards the $2 _- 
of 34 H.$.cap.21, was made, by which the ſaid eftate tail was barred. and — En 
King H.8. granted the Advowſon to another in fee, and ic was adjudged that rhe 
was good, forthe King had bur one fee conjoyned and conſolidate in tim, and no _ 
diſtin fees ; and if he had two fees in him, yer his granc is for the entire f 6 _ 
Was in _ and he doth nor grant more then he may 10% ans whac greathe Ks 
intent a , 4 f Wis 

—_ purpoſe to grant, and the grant did take effe& according to his intene and 

And as tothe Lord Barklies Caſe in Plowdens C 
their pars _ a point which was clear, that is toy, Thar cert ended 

rant was eration i rod 

grant was void, and it was a great conhiceration in them not to diſpute of that which was 
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at in judgemenc before them, viz. Whether che grant were yoid in the life of the King, 
when it was dear itcould nor be good the King being dead. And Reporters doe wiſely to 
omut opinions which are delivered accidentally, and which doe not conclude to the point ift 
quettion, In 1 & » Phil.& Afar,t07.4, the Archbiſhop of Camerbury had Catal felc- 
418 de [e infra mantrinm 4: D. he commits yy the King makes 2 gene» 
ral gram in che uſual form unto the Almoner of Felons goods de /e todiſpole in Alms, &c. 
the Archbiſhop 1s artainted ; Hales who had a Leaſe for years is there fels de /e, the King 
grants the cen to another, the grantee ſhall have the ſame and noc the Almoner, for the 
Almoner hath not any intereſt, bur is a miniſter, and hath the diſpoſition of the Queens 
Alms (durante beneplacite.) And it appeareth by the Book, chat the Queen ſhall noe 
have the forfeicure for the Archbiſhops Treaſon bur during his life ; yet iris clear that the 
Queen may grane che ſame at will without recital, for the ſame isa leſs eſtate then ſhe 
hatch, And it the Queen doe grant the goods and chattels of felons de /e, ſhe tiered not re« 
ci:e the grant of them made to the Almoner,nor to determine her will as to them caſa qua 
ſupra. And as tothe Caſe of 33 Aſſ.10. the ſame doth not proye the colle&ion which 
hath been made thereof. For firft, be the Patent good or void, yet the Patentee ſhall have 
aid, asit is agreed in 21 E 3,47- & 7 H.4.41. >econdly, the party who was heir tothe 
wife was put to his Perition which proves, that an office upon the attainder of che Husband 
for felony (for in ſuch Caſe the King could not be entitled wichour Office) was found, 
that che Hushand was ſeiſed in fee at the time of his artainder, and chen without queſtion 
the King bad a fee hmple which he might grant, bur if a ſpecial Office were found, that the 
Husband had nothing bur in the right of bis wife, then after his death the heir was not put 
to is Petition. And when the King maketh a Leaſe for life or years, and afterwards with- 
our reci-al of them, grants theland in fee ot in tajl, che ſame is yoid by the Common Law, 
alchough the grant be ex cer: ſcientia, & mere mers, and it isno Caſe of ſpecial preroga- 
tive, for before the Staune of Preregativa Regus, by = of the King, Knights 
k es, Dowers, and Adyowlons have paſſed ; butthe Srarute of Prerogative Kegis,cap.1F. 
doth ceftrain chem, if they be noc granted by expreſs words; but che faid grant without re- 
cital 15 void by the reaſoh of the Common Law, becauſe the King is decerved in his grant, 
when he intends to grant in poffeſſion, whichcannot take che effe&t which the King doch 
purpoſe and intend , and theſubjeRt hath'a mean to come to the knowledge of the ſame. 
Alio when the immediate poſſeſſion is granted ro rwo ſeveral pertons, the ſame bepgers ſuits 
and troubles, which the Common Law will'not ſuffer in the Kings grants under the great 
Seal, 2 R.3.7.4. J.S. had been Sheriff co King E.q. and afterwarcs was Sheriffe co King 
R.;. and King R.3- ex certs ſcientia & mero metn, did pardon him omnia debita & com - 
put” rat ione of ficis ſui, it was void for the incertainty : Soif the Queen recite that where- 
2s 7.S.is indebted to her as Executor to F.N. and pardons 7.S. ex certa ſcientia & mero 
morn emnia debira, the fame doth not diſcharge him of his own debr, for the Queens reci- 
tal doth declare her intent and meaning, which always is the beſt direction for conftruftioa 
ofher grane. The King Tenant in tail grants land for his own life, and afterwards he re- 
citing the gram for his life, grants the reverſion to another and his heirs. this grant is meerly 
yoid, for the eftate for life was all which he might lawfully grant, chen if he cannot grant 1: 
in ſuch manner, he cannot at one time grant that in tail by the ſame Letters Patents, which 
he cannot grant by ſeveral grants. The King Tenant in tail makes a gift in tail ro another, 
the gift 15 yoidy and ſhall not be good for his own life, for that was notthe Kings intent ; and 
for as much asthe King cannot grant that which he intended co grant he was deceived: 
And becauſe that eftate which he intended to grant (/cs/. ) the eftate tail cannot take effec, 
that which he intended not to grant, /cz/. (eltare for his own life) by any conſtrained con- 
firuRion ſhall not rake effe. And there is no Caſe in Law which is agaialt their opinion. 
And the Books in 7 H.4- 41. and 21 E.3.47. before ciced by Mafter Attorney prove the 
reaſon of their Reſolucion : And the eſtate tail ſhall not paſs our of the reverhion in fee only, 
for the King intended to paſsit in poſſefſion, and withour queſtion it ſhall not paſs by ſuch 
fractions of eſtates, as hath Heen objefted on the other (ide : If the King be Tenant 1n rail, 
the remainder in fee by the gift of a common perſon, the King makerh a Leaſe for his own 
life, and afterwards by ocher Leners Patents reciting the eftare for life, grants the reverſion 
unto another and to his heirs. or in tail,the fame is utterly void and ſhall nor rakeeffeRt out 
of the remainder in fee,for the Kings intent was to grant the immediate reverſion expeRanc 
upon the cftate for life,and not a Reyerhon expeRang upon an ciiate tail which was —_ 
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tate ER tie land unto another and his heirs, or unto the heirs his 
its yoid, and (ball nor holden in Exglefeilds Caſe ; becauſe an 
Cake the lands for yearsits good, pea moe, , 
—_—_ yearsis leſs in te judgement of Lawrhen an eftarefor le. OEITON of 
Parliament of 38 H8, ie was allo agreed by them, TR _— 
without doubt doth not make it : admir it were yo! » Et ar- 
liamenc ſhall not make it ay! as the Caſe of 16 Eliz.. Dier 337-6. A Parſon makes 
\ Leaſe forlife of land, the land is given tothe King by Parliamenc, the King ſhall have the 
ſame in the ſame right as he had whe made the Leaſe, and therefore afrer the death of 
the Parſon;the King ſhall ayoid the Leaſe, as che ſucceflor might hays done, and che gif: 
by A& of Parliament, doth not make the Leaſe unavoidable. And all that which Popbaw 
Chief Juſtice delivered was agreed and reſolved by Anderſon and Gawdy, but beauſe 
they were noc agreed of the point moved by the Atrorney General concerning the Att of 
23 H.8. admitting that the grant in tail was good, and becauſe they were agreed that 
the grant it ſelf was void, Asto the point of the AR of 38 H.8. they did not delver 
their opinions, but the Chief Juſtice told me hig opinion was, that if the eftate rail were 
good, tharthe AR of 28 HS, had given the ſame ro the King, and that Waſte was nor 
within the ſaving. And after their Relolutions thus delivered, Sir Thomas Egerton Lord 
Keeper of the Grear Seal, demanded two Queitions of the Juſtices: Firſt, admitting that 
H.$. had recited that be was ſeiſed of the eftate tail, with the Revyerfion expetan: 
co him in fee, and had the land incail, if then the faid grant in tail had been good; 
and in the fame Caſe if the ſame ſhall nor enure as by Law it mighe enure : And Juſtice 
Gawdy anſwered, That alchough the fame ſhall be a ftronger Caſe then the Caſe at Barre, 
yet he conceived that in ſuch Caſe the grant ſhall nor be good ; for although char che King 
recite his eſtate, and he be informed thereof, yet the eftace which he incends to grant can- 
not ſtand with his eſtate, for neicher che eftace in tail in poſſeſſion, nor his reverfion will cn- 
able him to make a grant intail in poſſeſſion, no more if the King grant an Office unto one 
for life, and after the King will recite his formet grant, and the lane co another for life, to 
rake cffe& preſently, this grant is void, for itcannox take effeRt according to his intent, and 
if he will have the fame to be effeftual, he oughe to grant the fame as the Law requireth, 
and as ic may take effe&, his is to ſay ro | after the death of the firſt grancee : 
ſoin the Caſe ac Barre, nocwichſtanding bar he recite his eftate, yet if his gram cannoc by 
Law take-<ffr& according to his intent, his grant is void, which was granted by his cwo 
Chief Juſtices, for the recital of his eſtate is nor material when the King is deceived in his 
ant. 

The ſecond Queſtion that the Lord Keeper of the Great Seal demanded was, what their 
opinion was upon the AR of 28 H.$. admitting the eftate rail were good. To which the 
Lord Chief Juſtice anſwered, that they were not reſolyed of the ſame. And thereupon the 
Lord Keeper and the Lord Treaſurer, becauſe the Caſe was of great importance, required 
to have the principal reaſon of the Judges delivered ſhortly to them in writing upon wiuch 
they would adviſe, which were delivered to them accordingly ; and afterwards at another 
day the ſame Term the Lord Keeper and the Lord Treaſurer did argue the Caſe openly in 
Court. And firſt the Lord Keeper faid, That although were ſufficienc for him to rely 
upon the opinien of che ſaid graye and reverend Judges without which be could nor pro- 
ceed to judgement, yet it is convenient to every Judge openly to ſhew the reaſon and cauſe 
of his judgement.” This grant to Walſte and his witc is made de atis ſpecials (which im- 
plicth bounty) ex cerrs /cientia (which imports ſcience and ledge) and ex wero 
wots (which manifeſteth that it was not made upon ſu ſion or ſuir of the party) bue 
ge nt ny pep if the King be | ar if the incene or pur- 
poſe of his grant cannot by the Law take effeR. The King ought to be informed of his 
own eftare if it be in poſſeſſion or reverſion (for if it be in Leaſe for life or years of Record 
whereof the SubjeR may take notice, there although he got it ex cerrs ſcientia ec. in poſ- 
ſeflion withont recical &c. ir is void ; ſothe King to be truly informed of the eſtate 
which he paſſeth, for if heintend to paſs a new faſhioned eftate noe warramed by the 
Law, as inthe Lord Levels Caſe, the grant is void, although ir be ex certs ſcientia 05 
wero wots, bur if the ſame had been in the Caſe of a common perſon, the grant ſhall be 
good. And he remembred the Caſes of 7 H.4.41. & 21 E.3.47. put before ; and he ſaid, 


that 


» 4 
— 


Ales Winds Cale. | T 


thas in the Books a Sciry facies was brought to have the Letters Patents te - 
peared of Record, and to be cancelled, yer in Law the ts were yoid ab smirio, And 
10 che Caſt of 7 er75"gtos the King was not well appriſed of hisefidre in the old Fair, for 
then be would never have intended to grant to anether a new Fair, to be holden ac the 
ſame days,& the ſame placeyſo that two ieveral perſons ſhould have rwo ſeveral Fairs at the 
ſame days and in one place, upon which confukon would follow. So in, our Caſe the Ki 
was not appriled of his own eſtate, for then he never would have graned an eftate whic 
could ngt take effeR according to his intent and purpoſe, And he put the Caſe 2£.3 H.7.6. 
where che King wric to the Prior of Norwich to admic his vadelert to 2 and the 
Prior that the Priory was of the foundation of the Biſhop of NerWich, and not. 
of the King, and that. and F, and others had obtained HOWS crangy any Sai. CLI 
and returned the Lecrers Patents of King E.q- recicands the ſame matter, sdew Rex ob 
vetionem quam babuit ad ſantt T rinit* ac canſ” premiſſorum de gratia ſpecials, ac certa 
ſciextia, 35 mere motu ſuis relaxavit eidem Priori, ec. & exonerevit de Recordo, and be- 
cauſe he had not returned all the names of thoſe in certainty who had had the Corody, 
and by what Kings, the King was not well eaformed of his own title, and for that cauſe 
it was bolden ia the Book, that the King was deceived, and the Charter was not allowed 3 
and that Caſe was truly cited as it is reported Af, 3 H.7. but ſee the roll 24, 3 H.7. rot. 
10. i» Scaccario, the Charter at length was allowed by the Judgement of the Court, an 
the ſame appeareth allo in Plowdens Commentaries in the Caſe of Mines, 331. 6. and be 
cied.the opinion of Jes. in 9 H.6-238 6. If the King grant the Mannor of D, which he hath 
by the actainder of A. and in truch he hath nor the lame by his atrainder, the grant is yoid, 
for the King was not well enformed of his ewa title, aod with his opinion Haſſey agreeth, 
21 E.448-4.16 E 4.7.4. And he laid, he hath ſeen a Report in the time of H.7. thatif 
the King baving eſtate for 1:ife in certaio land grant the ſamein fee, that the grant was 
holden co be vuid. So if he hath an eftate for life, or in tail, and graft rote ffatum /«- 
ww, the grant is void, for it is the dury of SubjeRts ro ſee thar the Kug be truly enformed,. 
for the King hach che charge of the Commonwealth, and therefore cannot intend his pri- 
va:e bukiceſles, ard the s which he maketh he makerh as King, and therefore as Ki 
he oughe to be (o i cd, that his purpoſe and intent ſhall take effe&, And the 
ſhall not enure to a double intent ; and therefore if the King grant lands to a V! 

in, or aa Alien, it ſhallnoc amount to an Enfranchiſement, or a Denization, although 

the be ex certa [cientia ot mere werts. At Ren H.$. and the Lord 
lexs Caſe, the Queſtion was nor, If the granc were void, bur if it were of force after 

the death : And be faid, cha in the Reports and Arguments of matters in Law the 
point adj is principally co be obſerved, and not matters of diſcourſe which doe not 
read ro the point adj . And he ſaid that Judges in their judgements have great regard 
unto the generality of che Cafes of Subjefts, to inconveniences which may enſue by 
one way of other, tals interpretatio ſemper eft fienda,ut evitetwr abſurdum,& inconvent- 
ens, & me \ndicium ſit illnſoriam, but in this Caſe an ablucdity will follow, if there ſhall 
be ſuch fraQtion of cftates, for Wa/ſhe ſhould have an eftate to him and his heirs males of 
his body during che Kings life, and upon that the King ſhall haye an eftate intail,and after 
expeAanc upon that the Patentee ſhall baye an eftate rail where the King intended to grant 
an eftate lin poſlefſion upon which a Tenure ſhould be referred, by which he ſhould 
have Wardſhip oc priey /ci/in ; and no inconvenience nor peril to eſtates in general will 
follow co adjudge this grant void ; for he agreed when the King hath a tee fimple deter» [6] 
minable upon an eftace rail, thar his grant over is good, for the King hath a fee fumple to 
grant, ſo as the King is nor deceived in his eſtate. 

As tothe AR of 28 H.$. he held that the ſaying did not extend to Walſhe, for Walſhe 
(admicting the eſtate cail were good as hath been ſaid) was the donor, and then the ſaving 
cannot extend to him. Alſo the Mannor is given by expreſs name, and therefore the ſaving 
as to Yalſbe repugnant ; Ka] 652k, the Caſes cited before by Maſter Actorney, 
when fayants in Acts of Parliaments (hall be void : And he faid, that the intent of the AR 
wasto giye it to the King for two reſpe&ts : One for commodity, the ocher for delight, and 
the ſame ſhall he well performed if the King ſhall have it in poſſeſſion, and not to expett 
for his commodity and delight after the determination of aneftate tail,which peradyencure 
might continue for ever : Bur without queſtion the AR of 28 H.8. cannot avail the de- 
fendint who pleads it, for if the gift were yoid, the AR makes it not good, but for his opi- 
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"rion he held, that admitting the eftare to be good, the ſaid AR gaye the lame o the 


Th the pleading he held the ſame for the form grols and ignorant, bur he agreed 
that in Arden is hr? Alſo he agreed _ that the Office found in the 
was ſufficient. The Lord Treaſurer briefly and efteRually argued to the ſame x 
and ſaid there were divers grounds in the Law upon which be grounds his opinion : Firſt, 
2 Rule pur by Maſter Attorney, that the King by his grant, ought to grant that which he 
may lawfully grant ; and his grant cannot a diſcontinuance or wrong ; and the Ki 
being tenant in tail, cannot lawfully grant bur during his life ; but in our Caſe he 
an efiate rail, and never intended to grant for the term of his life. Secondly, no violent or 
Rrainable conſtruRtion is ro be made of the Kings grant, bur his grant ſhall be eqken in 
a uſual and common ſence, according to his intent and —_—— not in his deceir, 
gf 


, alchough che grant be ex certs ſcientia, & meromots ; upon tt ound he confidered 
two things: One, what was the Kings intent ; the other, if bis intenc might take effeR, 
and if the grant may take any effeR, if not by a violent and firained jon againſt 


(53) 
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the Kings intent : As to the firſt, he intended co grane an eſtate of inhericance and nor for 
term of his life, Secondlyghe intended to grant one entire eftate and not two ſeveral eftaces. 
Thirdly, he intended to grant an eſtate rail in poſſeſſion, and n_ in pofſeffion and pare 
in reverſion. Fourthly, the King intended to grant ſuch eftace of the Mannor, fo that the 
King might have the Ward or primer ſeifin of the land in polefſion, and that the King can- 
not have, if #«l/be ſhall haye it but for the Kings life, and therefore he faid that the King 
was deceived in his grant, and he did not intend to have ſuch frations and divifions ot 
eſtates as hath been imagined, and becauſe the ſame cannot be wichour a violent and ftrai- 
ned conftruRion, for this cauſe he faid, the grant although ic were ex cerrs ſciemria, & 
mere mots Was yoid, he agreed that theſe words de gratis /peciali, certs ſcientia, + mers 
mots are words of bounty and of great effeR, if the King be not deceived ia the intent and 
purpoſe of his grant, and fuch words ſhall neyer be of torce to maintain a granc in deceic 
of the King- he took a difference berween matter in fat and matter in Law, as in 
matters in ta ir is true, thac thefe words ſhall imply that the Kiog ſhall not be miſconu- 
fant of any marter in fat concerning his grant, bur nor of matters of Law, as appeareth 
by many Caſes cited by Maſter Attorney, That if it appearcth to the Court,(that norwith- 
ſanding theſe words) that the King was deceived in Lawin the purpoſe and intent of his 
grant,his grant is yoid ;,.8& the ſame agreerh with a text of che Civil Law upon theſe words, 
De gratia ſpeciali, certa ſcientia & mero met#n, quod tals clan/nla non valet in bis in 
wibus preſumitzr principem eſſe ignorantem. And therefore in our Caſe, the King 
uch eſtate as by the Law he cannot grant, for he grants an eftare in tail in 
where he cannot by the Law grant an cftate in poſſeſſion, bur for the term of his own life, 
and for as much as the King is deceived in Law, for this cauſe notwithſtanding the words 
certa ſciemia, &c. his grant is void. And as to the Rule which hath been taken, thac 
the Kings Lerrers Patents ſhall nor be yoidz if by any reaſonable conftruftion they may be 
maintained to be good, the ſame is true if the Kings intent and purpoſe in his may 
rake effeR, and when the King is nor deceived in his Astothe ARof28 HS. 5 
ſame doth not make the grant good for two cauſes : Firft, this AR was made five years 
after the grant, and the Act is that the King exrmnc & impoſternm, (that is ro ſay, from 
the time of the makiog of the AR) ſhall have che Mannor in fee; fo as by the AR, the 
King ns Pea at the time of his grant bur five years after. Secondly, the AR doth 
not a it, 

Aad as to the miſchief which hath been ſuppoſed if this grant ſhould be adjudged void, 


| he ſaid, That no Caſe can be adjudged but ic is wiſchieyous to ſome ; bur he ſaid, that a 


miſchief is rather co be ſuffered then an inconvenience, and great inconvenience would fol- 
low on the other part, if this grant (for as much as the King is deceived in kis grant) ſhall 
be adjudged good ; for which cauſe he concluded, that the Judgement ought to be rever- 
ſed. Upon which the Attorney moved, that now ſuch Judgement be given for the Queen 
as the Barons of the Exchequer ought to haye adjudged. Upon which the Court com- 


manded Jud to be entred accordingly, and fo it was. And 1 demanded of B 
Savill w heard all the io Exchequer Chamber what his _ 


was in the Caſe; and he ſaid, That he conceived, that the Judgement given inthe Exche- 
quer ought to be reverſed. And he agreed alſo, that the AR of 28 H,8. hath given the 
eſtate 


"- 


Capel; Caſe. 23 


—_ 
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of Walſse to the King admitting the eftate tail ro be good. I demanded alſo of 
nate Facy who was ever againſt the Judgement ia the Exchequer, and had argued 
very learnedly in the Exchequer, if he held to his opinion; and he faid, that he ftrongly 
contitued of bis firſt opinion for both che points in Lay. 


——— 


_— 


Between Jobn Hunt Plaintiff, and Thomas Gatley Defendant in 
a Replevin. Paſch. 2 3 Eliz. in the Common Pleas 
Rot. 1 160. The Caſe in effe&t was ſuch. 


C apels Caſe. 


Homas Capel Eiquire being (ciled of che Mannor of Howcaple in the County of He- [61 b. 7 
reford in fee, afcer the Scacute of 27 H.8, of cransfercing utes co pollceiBons, did there- 
ofenfeoffe Jobs # arcombe, and ochers ia fee, unto the uſe of the. faid Thame Capel, and 
the beirs males of his body lawfully iTuing ; and tor defaul: of fuch iflue, unco the uſe of 
Edward Capel, andthe hcirs males of his body lawfully ifluing ; aad tor defaulc of ſuch 
iſlue, roche ule of Richard Capel, and the heirs of his body lawfully iTuing ; and for de- 
Fault of ſuch iflue, to che ule of #/:4iew Capel, andiothe heirs males of lus body lawfully 
iſſuing ; and for default of tuch iſſue, ro the ule of Giles Capel for term of his. life, and 
his deceaſe, uato the ule of the right heirs of the ſaid Zhowas Capel for cycr. By 
force whereof, and of the {aid Statute, Thewas Capel way ſeiled,of the faid Mannor ia 
rail, the remainder to the ſaid Edward Capel in tail, the remainder to the (aid Richard 
Capel in tail, the remainder to the laid william Capel in tail,, the remainder to the ſaid 
Giles Capel for life, che reverſion expeAaant to the faid Thomas Capel and his heirs: and 
afterwards the faid 7 homes Cape! died, after whoſe death the faid Mannor deGended to 
Wiliew C «pe! his ſon and heir of his body ; and afterwards the laid Edward Capel! died, 
and his 'xemainder of the {aid Mannor deſcended to Richard Capel his ſon and heir, who 
by his deed bearing date 2 Novemb. 18. of the Queen granted to. Anthony Cape! his ſon 
and þis heirs, a rent charge of 50 |. per ax. iſſuing our of the laid Manage ; the aid 3537 [62] 
liew Capel for of the laid Thomas Capely being Tenant ig. tail in. poſſeiſion OFab, Hill. 
19 Ekiz, levied a fine of the {aid Mannor to Richard #otron, nnd fobn Shram/cy, and to 
the beirs of che {aid Richard Wotton, which fine was to the uf the ſaid Jobs Hunt and 
__ Agd afterwards the ſame Hill. Term, Thomas Spence{ey, and Baldwine Caſtle 
-recover the faid Mannor agaiaſt the {aid Jobs Hxxt, who vouched the faid #5- 
liew Capel ſon of the faid 7 howes, who vouched the common youchee, which was exe- 
cuted 7 4d and afterwards the ſaid Widiam Capel Yon of the faid 'Thowss 
to Nov. 19 Ebz. died without ifſuc,male of his bad y ; Thema: Gatley as Bailiff ro An- 
they Cape! diftrained for the reac being behinde ax, the feafh of S. Alichael the Arche 
> panty Eli. and the ſaid Jobs Hunt brought 2 Repletym, And this Cilg was 
argued in the. Common Pleas, and afrerwards.;a che Exchequer Chamber befoxe all 
the Juſtices of England; and after diyers conferences berween all the Juſtices of England, 
« was refolyed by them all, Thar in this Cale, the Recoyerors, nor any who came in un- 
theireftace ſhall be ſubjeR uaco the charge of him in the remainder. And afterwards 
Ter. Mich.34 & 35 Eliz.. the Juftices of che Common Pleas y declared the reaſons 
of their Reſolutions, which I heard, and they were in effect as followerh : 
the Recoveror is in an eftate which heath gained under the Tenant in tail in 
polieffion, which eſtare is nor ſabje& ro the charge of him inthe remainder : forif renanr 
mtil.in poſſefion inthe Caſe at the Barre had ongly made a; fec ffment in fee, yer | 
let the feoffee (ſo long as the feoffment temains in farce) ſhall noc LEASE | 
with'the rent, becaule he is in of the poſſeſſion which cena ia tail gave ro him, and was 
Borſubjeft ropaiment of rent; and it be in the remainder had made @ Leaſe for a 1c0. 
Years, and afrerwards Tenanc in tail in pofſefſhon, had made a Leaſe for 100. years, both 
locommence preſently, and afterwards tenant in rail had made teoffrmenc, or ſuffered 3 
common. recovery, and died without. iffue, they all. clearly refolyed, ghar the leſſee of ce- 
at is tail in poſlefſion ſhould enjoy theland againſt the leſſee of him in the remainder, 


alchoven 


, 


— 


Archers Calc. 
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' - mainder, fo as hein the" remainder 


[63] 


although that the Leaſe of him in the remainder vere firſt made, for as Jong as the eſtate 
of the fecffee or iecoverer derived under the eflate of tenant in tail in poflefſion conti- 
nueth, fo long the Leale of Tenant in tail ſhall Rand ; and if the Leaſe of cenanc in tail 
ſhall be preferred, by the ſame reaſon every other eſtate or intereſt derived our of his 
eſtate, lo Log as the tecffment or recovery doth remain in force, ſhall be alſo preferred be= 


fore any eſtate or intereſt derived out of the eftate of him in the remainder. So if he in 
izance, and afterwards Tenant in tail had 2c- 


the remaitcer had ack eda 
after ſu a recoyery, and died without ifſue, the land 


knewledged a recogniſance, cover 
ſhall be ſubje& umo the recognizance of Tengat in tail, and not to the recognizance of 
him in the remainder, and the land in none of theſe caſes can be ſubjeRt ro both the re- 


cognizances, nor unto both the Leaſes, nor unto the charges of boch, fmnl & ſemel, for 
then confuſion and great inconvenience would follow ; and it ſhould alſo be aſſured, thac 
the Leaſes, Recognizances, and Charges being made ar ſeveral times ſhould be leviable 
upon the land at one time ; and therefore without queſtion in all thoſe caſes the land is 
ie to the Leaſes, RO —_— Charges of the Tenant in tail : from this it fol- 
loweth, that it cannot alſo be ſubjeft co the Leaſes, Recognizances and Charges of him in 
the remainder. Nots boc, quia optima ratio ut mibs videtxy. Another reaſon was added, 
becauſe that the charge of him in the remainder is in Law, by reaſon of the poſſibility 
that the land ſhall come into pofleſſion, and then the poſſeſſion ſhall be charged, for the 
remainder in ir ſelf is not a thing manurable, norin which a diſtreſs can be taken, bur 
the ſame ought to be taken upon the land it (elf, and therefore there is a condition racird - 
annexed to the charge ofhim in the remainder, - that is to ſay, to rake effec, or to com- 

mence in poſſeſſion, when the remainder commeth in pofſeſſion, for the remainder cannor 
be charged wich any diftreſs. but in that the farve by poſſibility may come in 
pofſeſſion : But when the Tenane in cail h a common recovery, the conditiog which 
is recite annexed to the grant is deftroyed, for the remainder can never come in pofſeſ- 
kon, and by conſequence the rent charge can never commence, for the poflefſion us only 
ſubjeR ro diſtreſs. 

Another reaſon wasadded, that the grantee of him in the remainder cannot falfify in 
this becauſe that the rec was not ſuffered by him who was chargeable with 
the rent, but by one who was of che rent, and the R barred the ie. 
| never fauzify ; and by the ſame reaſon, none 
CC — fauxify. nem" pd aaron wm ge nor 

eat, nor Common, nor Recognizance, nor aty ot rge,intereft, or made | 
him in the remainder, (hall charge the poſſeſſion of the Recoveror, And it was alfo i 
ws on uftices id, «uo conrradicentt; that 3 common recovery had agaioft 
Tenant in tail, (hall binde not onely the remainder, and all Leaſes, Charges, 8c. granced 
or made by him in the remainder,butalſo the Reverfion,and all Leaks Channtie gran 
ted by him the Reverfion, and no difference berweena reverſion and remainder expectane 
_ —_ in tail to this And this Cafe was reſolved by Lord Jobn Pophaw, 

ief Juſtice of England, Edmnnd Anderſon Chief Juſtice of the Common Pleas, 
Sit Rogey Af, Chief Baron of the Exchequer, and by Periaw, Clenche, Gawdic, 
walweſley,and Fenner Juſtices, Juſtice Windbaw bring dead,and by Gert, and Clerk , Ba- 


yons | Exchequer. 
Mich. 3 9 & 406 Eliz, between Baldwyn and Smith, 
Archers Caſe. 


—__ —__ 


[664.3 RET Baldwys and Smith in the Common! Pleas, which began 7 75nis. 36 Eliz,vor. 


1676. in om upon ſpecial yerdi& the Caſe was ſuch: Francis Archer was 
ſciſed of land in fee, and the ſame in Socage, and by his will in writing deviſed the 
land unto Robert Archer the Father for his life, "and after co the next heir male of Robert, 
and to the heirs males of the body of ſuch next heir male. Robere hath iflue Fobw, Francis 
died, Robert enfeoffed Kent with warramy, upon whom Fobn entred, and Kene re-emred, 
and Robert died, &c. And firſt it was agreed by Anderſon, Walmeſley, and the whole 


Court, that Reberr had but au eftate for life, becauſe Robers had expreſs eſtate for life 
| deviſed 


"OY 


Archers Caſi Co 
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devided co bim, and the remainder is |:mited to the next heir male of Robert in che fig» 
ular number ; and the right heir male of Rober:, cannot emer for the fortcicure ia the 
life of Reberty for he cannot be heir as long as Robert liverh. Secondly, that the remainder 
unts the right heir male of Rober7 is good, although he cannoc have right heir during 
his life, bur it i5 ſufficieac the remzinde: do velt ev 1aſtante that the particular eſtate deter- 
mineth. And 1o it is agreed in 7 H.4.6.6. and (ranmers Calc 14 Eliz. Dier 309.4. 
1hirdly, (which was the principal point of che Cale) ir was agreed by the whole Cour:, 
that by he feoffment of the Tenan: tor life the remainder was ceſtroyed, for every con- 
riogenu remainder ought to veſt, cither during the particular eltate, or at leafl, eo 5nftante 
thac the ſame determinerh : for if ©:e particular eltare be ended, or derermined in fa&t, or 
in Law before the cont.ngency fall, the remainder is void- And inthis Caſe, in as much 
2s by the fecffment of Robert hs eftace tor lite was determine! by a condition in Law an- 
nexed ro the lame, and the ſame cannot after by any poſſibility be revived ; for this 
cauſe the contingent remainder 13 deitroyed aguatt the opinion of Gaſceigne in 7 H.4. 
236. Bur if che Tenant for life had vezn diflcitedy and died yer the remainder is good, for 
thcre the particular eftacc doch remain in righ', and might have been revived as it is laid 
in 33 H6. Bucotherwilc is 1; 1n £1c Cale at the Bacce, for by bis feoffmene no right of 
the particular ettare doth remam. A:d it was faid it was lo agreed by Pephens Chict 
Juſtice, and divers Juſtices in che Argument of the Cale berween Didon and Freen, and 
denied by none. See 11 R.>, tir. Detinne 45. And note the judgement of che Bouk, and 
the reaſon chereo*, which Cale there adjudged is a ſtronger Cale thea the Cale ac the 
Barre. Bur noe Reader, that after the fe-ffmenc, the cftate for life to ſome had 
continuance z for all Leafes, Charges, &c. made by the Tenant for lire (hall during 
his life, bur the eftare is fuppoled t» continue as to thole onely who claim by the Tenanc 
for life before the forteiture, but as to a!l ochers who doe ror claum by the Tenant for life 
himſelf, the particular eftate is determined : And by the berter opunon the warranty ſhall 
binde the remainder, alchovgh the warrancy was created before the remainder arrached oc 
veſted, and alrhough thac the remain {er were inthe confideration of the Law, and he who 
ſhall be bound by the fame, never could haye avoided the lame by carry or otherwiſe; yet 
for as much 2s the remainder did commence and had his being by torce of the devile which 
was before the warranty, for this caule ic ſhall b:nde the rewainder, but the fame was 
not fully agreed ; And as we!l as the feoffment of the Tenant tor life ſhall deſtroy the 
remainder, lo well 4 fortiors, che warranty of his Anceflor by whour he iga;caded to 
be advanced) ſhall binde him. And in many Cafes one ſhall be bound, and barred of 
his right by a warranty, who could never have defeated it by any means, as j6 44 E.3. 

0. & 44 Aſ-p.35- Leſſee forli'e is diſſeiſed, ro whom a collateral aunceftar of the Leſ- 
E releaſeth and dieth, he (hall be barred, vide 3 H.7.9.4. & 33 HS. Br.Garraenty,$4. 
A feme covert who cannot enter nor avoid the warranty ſhall be barred. So it Tenaat 
for life, che remainder to the right heirs of 7.S. had been difleiſed, and the difſeitor le- 
vied a fine at the Common Law, the right heir of 7.5. ſhall be bound, and yer hecannot 


emer nor make claim, But rhe point adjudged was, That by the feoffmenc ofthe Tenant 
for life, the remainder was dettroyed. 


Mich. 3 g Eliz, between Gardiner and Bredon. 


Bredons Calc. 


Erween Gardiner and Bredon,in 2 Replevin in the Commoa Pleas, which began Trix. 
33 Ele, Roe, 1831. the Caſe was ; Tenant for life of Land, the remainder ia tail, 
the remainder in tail, Tenant for life and he in the firſt remainder in tail joyned in a fine 
ſar connſans de droit come ceo &e, to another in fee, who rendred 2 rent charge of 401. 
unto. renane for life, be in the firſt remainder died without iffue, be in the ſecond remain- 
der entred, tenant for term of life diftrained for the rent, the other ſued a Replevin, and che 
tenant for life avowed for the rent ; and if the avowry were maintainable or not was the 
Queſtion, And in this Caſe, firlt it was agreed by Anderſon, Walmeſley,O wen, and Glan- 
vill Juſtices of the Common Pleas, thar the ſaid fine levied by Tenant for life, and him 
C - 
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(77) 


in theremaindec was no diſcontinuance, either of the firli remainder in tail, or of the fe- 
cond, becauſe each of them gave oacly but that wv hich he m gh: lawfully give ; v5z. The 
tenant for life oaye bis eſtate, and he in the remaincer a fee {imple dererminable upon 
his eſtate rail, and the ſecond remainder is not dilcontinued or deveſied thereby, As if 
h.sband and wife doe levy a fine of the wives land, all the eſtate paſſech from the wite, 
ſo as each ofthem gjverh that which they may lawtully give; and therefore it was adjud- 
od in the Kings Bench, That the charge of the hu-band &id determine by his death 
norvithftandicg ſuch fine levied after che charge : And that it ſha!] be the grant of bath, 
of theit ſeyeral eſtares ſee 27 H.8.13. 4. 1+ H.7.14.6. 2 75.7. M16 & 17 Eliz. Dier 
239-4. & 14 E 4.14-4- and from thence it followeth, that it was not any forfeiture of the 
eſtate of the Tenant for life, for as much as each gave that which he might lawfully give, 
Andit was ſaid, that it catinot be a forfeiture, for the Law (which abhorceth wrong) ſhall 
conſtrue it, firſt ro be the grant of him in the remaincerin ta:l, and afterwards the granc 
of the Tenant for life, as in many Caſes, wr res mages valcit quam pereat, the Law ſhall 
make conftruſtion ; and therefore in the caſe of a fine, it Tenant in tail and one A. levy 
a fine to a ſtranger, who granteth and readreth to A. for years rendring rent, and by the 
ſame fine grant the reverſion to Tenant in tail and his heirs, this is good, and alchough that 
all be by one fine at one inſtant, yet in judgement of Law, the leafe doth precede the grant 
of the reyerfion, as it is holden in 36 H.8. Br, Fines 118. And ſo was it adjudged upon 
demurrer between White and White IM. 41 & 42 Eli. in the Common Pleas, Ror. 366. 
So inthe Caſe at the Bar, the grant of the Tenant in tai) ſhall precede in the judgemear 
of the Law the grant of the Tenant for life, alchough tha: all be by one fine. And note 
the difference berween this Cale and che Cafe in 41 E.3.21.4. & 41 Aﬀ.2. for there, in 
25 moch/as the wife ſuryived, it is upon the matter a feoffment made by her, for ſhe is in 
by her feoffor, and the ſecond r2mainder in tail was deveſted thereby ; and that he in the 
firſt remainder with his wife (berwixt whom are no moities) accepted a feoffment of 
the Tenant for life ; bur here in the Caſe at the Bar, he in the firſt remainder doth joyn 
with the Tenant for life in making of an eſtate, and this joyning doth alcer the nature of 
the AR, for by this joyning the eſtate given paſſerh from both, ſo that each giveth his 
efiate ; but in the Caſe in 41 E.3.21. allthe eſtare doth paſs from the Tenant for life, and 
that was fee fimple which of neceſſity ought to be a forfeiture of all the remainders, for 
it cannot be a forfeiture but ought ro give cauſe of entry to each in remainder for his time. 
But the Caſe in Mich. 16 & 17 Eliz. Dier 339.4. was agreed for good Law, for there 
both the feoffors had bur eftate for life, and therefore their feoffment did deveſt the re- 
mainder in tail, and fo 2 forfeiture ; bur here the Tenan: for life, and he in the remainder 
in tail joyn in the fine &c- Andir waslaid, it was adjudged in the Kings Bench in the 
Caſe of one Engliſh, that if there be Tenant for life, the remainder in fee to an Infant, and 
they both levy a fine, and afterwards the fine is reverſed as to the Infant, yer the conuſce 
ſhall have the land for the life of the Tenant for life, for each gave that which he miohr 
lawfully give. Bur it was ſaid, if Tenant for life be, the remainder unto the Queen for life 
the remainder to another in fee, if the firſt Tenant for life maketh a teoffmenc, the "Hi 
is a forfeiture, and yer nothing paſſeth bur his own eſtate, but in as much as he hath mage 
a livery infec, it 1s a forfeiture, although that none of the remainders are diverted, Sce 
30 Aſſ.47- if tenant for life enfeofferh him in the remainder for life with warranty, the 
{ame ſhall enure by way of ſurrender, and isno forfeiture quod nora, And it ſeemeth b 
ther, if tenant for life, and he in the firſt remainder in tail make a feoffment by deed, that 
it is not a diſcontinuance,nor a deveſting of the ſecond remainder, for each etyeth that which 
he may lawfully give ; and although hein the firſt remainder dicth withour iſſue, the 
feoffee ſhall enjoy the land during the life of the tenant for life, and no forfeiture in the Caſe 
for the cauſes beforeſaid. Bur if a feoffment be made by word, chen it is a ſurrender of the 
renant for life, and the feoffment of him in the remainder, «t res magis valeat quam pereat. 
See 27 Aſſ.46. Plow.Commentaries 541.4, 14 H.7.4.4. And afterwards Judgement was 
given that the Avowant ſhould have return of the Catrel, and that it was not any forfei- 
ture, but that the rent did remain after the death of the firſt tenant in tail without iſſue. 


Ter. 


Corbets Caſe, 27 


Ter Paſch. 42 Eliz. in the Common Pleas, which began 
Hull. 41 Eliz, Rot. 1049. 


Cirbets Caſe adjudged. 


Hriftepher Corbet btirg ſeiſed ofthe Mannor of S, had iſſue Rowland and Arthwr, [$; 6.7] 
C $5 Eliz.. upon gocd confiderations by his deed indented, did covenaac with R.S, 
and others, that he and his heirs would ſtand feiſed of the faid Mannor of F. unto the uſe 
of the faid Chriftopher for his life, and after his deceaſe, to the uſe of the ſaid Rowland and 
his heirs males of his body, and for defaulc of ſuch iſſue, to the uſe of the faid Arrhary and 
his heirs males of his body ; and for defaulc of ſuch iſſue, tothe uſe of divers others of his 
blood in tail, and at laſt co thee ule of che right heirs of the faid Chriftepher. Ard it was 
ided; coyenanced, 3nd agreed by the ſame inden-ure be:ween the parties, That if the 
ry Rewland, 8c. or any of his heirs males of his body ſhall be reſolved and determine, 
or adviſedly ſhall attemp:, or procure an AR orthing coace any allowance, of, or 
for the faid Mannor, &c. by which any eftate tail thereof limit before ſhould be undone, 
barred, or determined, or by which the ſame ſhould not come, remain, or be in manner and 
form as is limited by the fame Indenture: That then after that, and before any ſuch a& 
done by which, &c. before any ſuch bargaio, diſcontinuance, &c. had or executed, &c. 
the uſes and cftates ro him limiced who fo ſhall do, &c. ſhall ceaſe onely in reſpeR, and _ 
ird to ſuch pertbn fo attempting in the lame manner, quality, d&grce, and condi- 
dos b- fuch oi & ccerdering nn. naturally dead, and not es And that then 
xnumediately in all ſuch Caſes, the uſes of the ſaid Mannor ſhall be to ſuch perſons to whom . 
the uſes ſhall cortie by the intenc of the ſam: Indencure, if ſuch perſon lo attempting were [54] 
naturally dead, of ſuch and the like eftate, and in che ſame manner and form, and with 
ſuch remaindecs over, and under ſuch limitations, and conditions, as if luch perſon ſo at- 
tempting were naturally dead, and not otherwiſe. The ſaid Chrrſtopher Corbet died, and 
akerwards Rewland ſuffered a common Recovery to bis uſe, &c. and the ſaid Arthar en- 
ered intothe land, upon whom R:wland reencred, and Arthur brought an ation of Tre(- 
paſs ; adif rhe entry of Arthur were lawful or no was the Queſtion, In this Caſe divers 
matters were tmovyed at the Bar, which were not agreed by the Juſtices at the Bench. and 
divers mutters were moved by the Juftices in the:r Argumen:s concerning the general 
Cales of ities ; bur I all make a ſummary Report onely of the principal rezſons 
and cauſes of their Judgement, in which all the Juſtices of the Common Pleas were una- 
» It was reſolved by the Lord Anderſon, i/4lmeſicy,Glanvill,and King 
will Juſtices. That this Pcoviſo to ceaſe an eſtate limited ro one and his heirs males of 
his bocy, as ifthe Tenant in tail were dead, was repugnant, impoſſible, and againſt che 
Law; for the death of tenant in tail is not a cefler ot the eſtate in tail, bur the death of 
the tenant in tail wichour iſſue of his body is the determination thereof. And therefore if 
the Proviſo had been that the eſtate tail ſhould ceaſe, 1o ſoon as he had oranted a rent 
charge, or made a Leaſe for years to another, that ſame had been repugnancyfor ſuch as 
doth not make any dererminarion of an eftate rail ; and if che cftace rail ſhall ceaſe as if 
he were dead, his ifſue inheritable co the eſtate tail ſhall have the ſame by deſcent in che 
life of his father, 3nd he in the remainder or reverſion ſhould have the ſame in the life of. 
the tenant in tail, which is not poſſible, for to eyery deſcent reverſion or remainder upon 
the derermination of the eftate rail, death, either civil, as entry into Religion, or natural, as 
diflolution of the ſoul from the body is requiſite- And as to thar, which ſome have objeRed, 
that although it be granted, that when tenant in tail bath i've inherirable to the eftate 
cail, that rhere is repugnancy and impoſſibilicy that the iſſue ſhall inherit, or the land ſhall 
remain or revert , for d-{cend it cannor, becauſe tenant in tail hath iſſue; yer it was faid, 
thar chere was oo: any tuch repugnancy or impoſſibility at the time of the breaking of 
the Proviſo by the tenant in tail inthe Caſe at the Bar, becauſe that the tenant in tail had 
not any ifſue ar the time of the breaking of the Provilo. To that ic was anſwered. that the 
having of iſſue is noc material, for when land is limited to one and the heirs males of his 
body, with P:oyiſo annexed co it in the ſame he Pe if he do ſuch an at thor 
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his cltate ſhall ceaſe as if.he were dead, this is repuignan” ** tne beginning ; tor by the 
expreſs limication he hath an eſtate of inheritance, whici: *.y poſſbilicy may continue for 
ever. and his eſtate of inheritance doth nor begin by the hav.ng of fue, bur preſently be. 
as hes fue he hath eftace of inheritance. And therefore before iſlue his feoftment js a 
diſcontinuance and no forfeiture, neicher ſhall he in the reverſion be received upon his de- 
faulc in a Przcipe. And therefore if a man maketh a gift in tail upon condition that if he 
dieth, his eſtate ſhall ceaſe, and che donor reenter, this condition is void : And in ſuch 
Caſe if tenant in tail bediſſeiled, and a deſcent is caſt, or if tenanc in tail make a ditconti= 
nuance, and afterwards tenant in tail dieth withour iſſue, the donor ſhall not eater for this 
condition broken ; for alchough that the eſtate in tail by accident atcerwards by his death 
ceaſerh, yer the condition was repugnant at the time of the creation of the eftate tail ; For 
:f 2 man make a Leaſe for life, in the judgement of the Law at tie beginning death is the 
determination of that eſtate by exprels limitacion, bur if a'man give lands in rail, v4z.. to 
one, to have to him and his heirs of his body, there appearech by exprels limication, thac 
in judgement of Law death is not the determination thereof, but death withour iſſue of his 
body. Allo it is repugnant that land ſhall revert, or remain during the life of cenanr in 
rail himſelf, as it bath been ſaid. ; 
And Anderſen chief Juſtice pur the Caſe in 8 Aſ.33. wherea man gave lands to one 
Mary and Jobay her iſter & heredibus de corporibus earmm legitime procreatus (by 
which chey had a joynt eſtate for life and ſeyeral inhericances, and the donor intending that 
none of them ſhould break the Joyature, bur that the ſurvivor ſhould haye all by j«« ac- 
creſcends, addeth this clauſe) /#b hac forma quod ills que ilarum dintins vixerit tene- 
bat terram illam integramw, but for as much as his incenc is contrary to the Law, for this 
cauſe if che Jojumnbe ſevered by a fine levied, the turvivor ſhall not have the par: fo ſe- 
vered by the faid clauſe which he hath inſerred of his conceic and imagination repugaanc 
unto Law and reaſon. So here the intent of Chriſtopher was that the eftace rail ſhould 
ceaſe as if tenant in tail were dead, which intent is repugnant unto the rules of Law, and 
againſt ſenſe and reaſon. And he cited alſo the Caſe of Pleingron, which ſee ticle, 2d 
juris clamat, 20. A man makes a Leaſe upon condition that if the leflor grant the rever- 
fron, thar the leſſee ſhall have fee ; if che leſſor granc the reverſion by fine, he ſhall not have 
fee, for the condition is repugnant and void, And further, he held that chis Proviſo was 
utterly yoid for the roms) + for Judges ought to know the intention of the parties by 
certain anl ſenſible words, which are agreeable and conſonant to the rules of Law. And 
therefore if land be given by deed to two, to haye and to hold to them & heredibus, it is 
void for the inſenbbiliry and incertainty, and although he adde clauſe of warranty to 
them and their beirs, the ſame ſhall ot make the firſt words which are incerrajn and in- 
ſenſible to be of force and effeR in Law, although chat his intent appearerh, bur his inten 
ht to be declared by words certain and conſonantto Law. And he cited two Calcs 
adjudged in the point, one in the Caſe of a Will, and the other in Caſe of an Ule, And the 
Caſe of the Will was in an action of Waſte between __ fermin,and Arthur Arſcor in 
the Common Pleas Hill.37 Ek. Rot. 17 5s. and Caſe was in efeR thus, Thomas 
Cary was ſciſed in fee of the Mannor or Farm of Cary in the Pariſh of S. Giles in the 
Heath in the County of Devor, and held the fame in Socage, and had iſſue (ix ſons ard 
one viz, Peter, Henry, Fulforde, Richard, Andrew, and Gregory, and Mary, 
and 14 Marti, 25 Fliz.. did deviſe the Mannor or Farm aforeſaid unto the faid Arthar 
for 90. years, if the ſaid Arthur Arſcot and Grace Arſcot,or any of them ſhould ſo long 
live ; and afterwards by his laft Will in writing deviſed the ſaid Manror or Farm unto the 
ſaid Petey and his heirs males of his body, the remainder in the ſame Farm to his other 
ſons, the remainder unto the faid ary his daughter wife of Henry Praſft, and to the 
heirs of his body for cyer, in which Will were theſe Proviloes and Clauſes, contained in 
theſe words following: viz. Provided that if the ſaid Petey Cary, his ſon, or any of the 
ſons of the ſaid Thowas, or any of the heirs males of their bodies ro be begotten at any 
time or times hereafter, wittingly, willingly, or adviſedly ſhould artempr or endeavour by 
any a& or a&ts, way or means, to ſell, alien, bargain, diſcontinue, &c. And fach attempt, 
endeyour, a& or aQs ſhould execure, &c. by any overt, or gotorious act or as whatlo. 
ever,&c. That then immediately afcer every time or times of ſuch attempt, &c, and be- 
fore any ſuch in, ſale, alienation, &c- were made or executed, the aforefaid eſtate and 
eftates of eyery ugh perſon, ſon or heir doing, attempting, &c, any a& or thing aforeſaid 
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pu , 
though ſuch perſon ſo atrempring, &c. were naturally dead indeed, and not otherwiſe, and 
chat tuch 


perſon 
riog the life of perſon ſo attempring, &c. with like remaigders and limuations over, 


be 
_nby 


Farm to Jobw Germyn, and the {aid Henry Cary cameto the faid Tenements and claimed 
_— by force of the ſaid —_— —__ 05 eacter Jobs Germyu the 
Plaintiff, norwithftanding the ſaid Proviſoes and dai 

concinuing in bim or nor, ſo that be might maintain the aRion of Waſte or nor, was the 
Queſtion, and ſolemne CIR the Juſtices of the Com- 


mon Pleas, that the ation of Wafte was maintaina that the ſaid Proviſo of Re- 


Atraint was yoid for two principal cauſes, one, becauſe it was againſt the Law, the other, 
that it was , and contrariant in ic ſelf : inſt che for two cauſes, for be 
the fame Proviſo 2 condition, or limication, the eftace ought to be defeated by ic, 


and it cannot determine the eſtate in parr, and continue the ſame for the refidue ; an 
eftate in land cannot ceaſe for a time, and revive and reveſt afterwards : The other, when 
2 man giveth lands to one, and his heirs males wich remainders over, he cannot by the 
rules of the Law determine this eſtate in cail as co one perſon, and diſpoſe the ſame eftace 
unto another perſon. And therefore they agreed the Caſe in.a8,29 H.8. Dier 33.6. that 
&s. man cannoe deviſe an eftate in fee to one, and if be do not ſuch an a, that his 
eftace ſhall ceaſe, and that another ſhall have che ſaine in fee for when he hach 
diſpoſed the eftare in fee ro one, he hath not power after in the Will to diſpoſe the 
fameto another. And for conſtruQtion of Wills, this rule was taken: by che Juſtices in their 
Arguments, That ſuch an eſtate which cannot by the rules of the Common Law be con- 
_—_— a& executed in his life by advice of Councel leamed in the Law, ſuch eftate can- 
not be deviſed by the Will of a man who is intended in Law to be yoid of Councel : As 
if a man by his Will deviſe lands to one for ever, there be hath a fee, for ſuch eftate might 
be conveyed by a& execured. But if he deviſe further, that if the deviſce do not ſuch an a& 
that another have che land to him and his heirs, the ſame is yoid, as is aforefaid, for 
that ſuch limication if ic were by a& executed were void, & fic de ceteris. 

And ic was reſolved, that the faid Proviſo was repugnant for two cauſes, one becauſe 
that when he had deviſed the land to one and the heirs males of bis body, which is an 
eftace of inhericance and deterwinable by death without ——_ 
limitacion, ſuch Proviſo to ceaſe ic as if he were dead is repugnanc, for the Tenane 
intail is noc determination of it but death withour iſſue. Secondly, ic was repugnant, for 
the firſt parc of the Proviſo was, That if he ſhall or go about to diſcontinue, 
barre, &c, and ſhall accompliſh and effect the ſame, and alicnation ; in which 
LEES EE. 
attempt atter part it and 
before And theſe were the reaſons of their j in the ſaid Cale be- 
eween Gerwy® and Arſcor, which being in the Caſe of a Will which receiverh a benign in» 
texprecation according co the Teftators intend, is ſtronger as the Lord Anderſon faid then 
the Caſe ac the Bar. 

The other Caſe which the Lord Anderſon cited o—_—_— Hill. 37 Eliz.. between 
Chelmley Phiniff, and Humble Defendant in the Common Pleas, and was ſuch : Sir Ri- 
Chard Ebelmley ſeiſed in fee of the Mannor of Thoryxten upon the hill gc. by his deed in- 
dented covenantMl with ifaw Bapthorp, Philip Conſtable, Jobs Huſſey and others, and 
their heirs, That in conſideration that the ſaid Mannor ſhould continue in his name and 
poſterity , and in coofideracion of natural love, and bloud,&c. that be would enfeoff them 
and their beics wichin one year following, uno the uſes _ and purpoſes following, 
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eclared in the Indemurts, viz. unto the uſe of himſelt for the rerm of his life, and 
roger the ale of Francis Chaimeley for life, and afrer to the ule of Henry Cholmeley and 
the heirs males of his with divers remainders over. And further coyenanted by the 
ſame Deed; that if he Failed roexecure the eſtares within the {aid year, thac then he and bis 
heirs for the confideration #forefaid, would ftand ſciſed unto the uſes and intents aforelaid, 
anon 6 et i I tb etit body I 
the Taid': C try orany © L attempt 
—_ Cana iec> ur hveAateſhould ceaſe, n2if be were dead, amd chas chen 
the faid #9 herp a4 the other feoffers and their heirs ſhould Rand ſeiſed unco 
the ufe Sh pernns Whoa edofme heco deſcend, or remain as aforeſaid : And 
no ſeoffiheir was! midewithin the year; and afterwards Sir Richard and Francis died, 
Henry ha iffne the pleiniff;-vho levied a fine to Humble the defendant; the plainciff 
ad by eolour of the aforefaid Proviſo, the defendant entred upon bim, and he brought 
2n #Qion of 'Treſp16.  Atd it was adjudged 2gainlt the Plaintiff, And the principal 
eauſe of the judgement «3 the Lord Anderſon Taid was, becaulc the (aid Provido to ceaſe an 
cftnte rail-#2/if tenart in-tail-were dead, was utterly againſt law, impoſſible and r 
at the begitiitg wt the rime'of the delivery of the Indenture. And in the fame Calc ic was 
| that if @ mko femit aw uſe in tail avith Proviſothac if he doe ſuch an aR, that his 
== ſhaſteaſe tis Fife; chat ſuch -Proviſo is utterly void. -And it was agreed, that 
if @ ran limit bn wen tw, thac ifhe doſuch an a& that his eſtace ſhall ceaſe during his 
natural life, that this Proviſo is int and againſt che Law, for he cannot by Pcoviſo 
.dr Condition'derermine the date in larid to which che ſame is annexed in part. For now, 
whenthe/Starace of 27 H. 8. bath tranſferred the uſe into poſſeſſion and cftate of che 
land, he carmbt makea fretion of thatefiatein caſe of limitation of uſe, which he cannoc 
docin a gift in tail by livery in poſſeſſion, for the Statute hath not transferred the poſleſ- 
fion to the ofe, but hath d and incorporated the uſe in the eftare of the land, 
"which is proved by the uſtualb form of pleading, that is ro fay, de »frbus in poſſe ſſion' tranſ- 
ferent, and re as wo this , tis asmuchas if a man had made a gift in cail 


with Proviſo, ot upon gonditied, that if the donee do ſuch an aR har his eftate ſhall ceale 


daring his hfe. or-if « feoffmetic in fee de made with Proviſo,or upon condition that his eftate 


s ife;whicch Proyiſocs and Conditions are utterly void and againſt 
Law ; for d Condition er Limicacion annexed unto eftate of land, ought to deſtroy all the 
eftace to which ic is annexed, and not part of it; and he who nd Condition broken 
ought to haye the ſame eftare thar he had when he made the eſtate Conditional. 

And Gps 4 cory ſaid; that when eſtate is given tg one, the ſame may be avoided 
in all by a Condition or Limitation, but the ſame cſtate in ſome part thereof cannot be de- 
termined asto one, wad given in part or in all to another,tharthat is repugnant to the Rules 
of Law. As if a man makea leaſe for life Condition, that if he do not pay 20.7. 
that ahother ſhall have the land, chis furore limitation is yoid ; and inthe Caſe ar the Bar 
the donor might have annexed a Condition or Limitation to determine his eftare ; but in 
this Caſe the donor inrended to continue the eftate rail, and to ceaſe it as to one, and in his 
life ro transferre it to another. If after the Statute of x R.3, and before the Statute of 
27 H.8. a than had matlea feoffment unto the uſe of one for life, and after unco the uſc 
of another for life, or in tail, and after unto the uſe of another in fee, thoſe in the remain- 
der could not make a ſeoffment or grant by the general words of the A& of x R.z. for 
then there ſhould be fraction anddivigen ofeſtates in Law, which the Law will nor uffer : 
And further he faid, thatthe Caſe in 5 E-2. tir. Dower 143.of a Rent new creared is noc 
againſt his opinion, for there the Condition is, chat if the gramee die his heir within age, 
that during thar time the tetre-tenant ſhould be quit of the rent, which he ſaid is good and 
Parcel of the quality of the Inheritance of this new thing : As in 9 H.6. 36.4. 2 man 
grants Common newly created quandecungue averia [ua itrint, the fame is modus dons- 
ons, and rhe grantee ſhall not have common there, but itthac manner : But if a man 
wake a feoffinent in fee upon condition, that if the feoffee die his heir within age, that his 
eftare ſhall ceaſe &rring the minority of che heir, the ſame is urrerly vozd;foreſtate of land 
cann6t fo ceaſe for the reaſons aforeſaid : And allo becauſe if eftarEof land ſhould 
ceaſe, veſt, and reveſt, it ſhould be dangerons to the Precipe of a , which inconve- 
'Hience is nor in the Cale of the Rent or Cbmmon newly created. And Glexvile Juftice 
faid, that che Caſe of the Rent is not tobertſembled ro Land, for a Rem newly arcared 
may ceale, but Land canner.” Buc 


— 


Fre” |  Cabets Cale, 31 


Buc note Reader, and well obſerve the ſaid Book of 5 E.2. for there during che mino- 
rity of che heir, the Writ of Dower was broughr againſt che Terre-renanc, and nor againſt 
the heir, which proveth that the eſtate of the Rent was not divided, for then the Writ of 
Dowes ſhould be brought __ the heir, although the eftate of the Rent duriog bis mi- 

ceaſe ; þur the Writ at Dower was brought againſt the Terre-cenant, which go. 
had 


yeth (as 1 conceive) that for the time the Reng newly created per modus couce ſows 
ecaſe : And note, in the ſame Caſe when the heir came of full age, the demandant 
execution egainſt him. And Juſtice /a/meſie3 aid, that if a man make. a froffinen iq 20 Ed.z. 
ſer of land to the uſe of A. and his heirs every ſunday, and tothe ule of F. and bis heirs Q 53>; 
T xeſday, and tothe ule of C. and his heirs every wedneſday, theſe limitations are —_ ; 
void, for we doe not finde luch fraRtions of eſtates in Law. And if Coparceners do a oh 
by turns, this is a partition as to the poſſeſſion, bur ——_——_—_— that t 

ſhall joyn in a Writ of Right. So a Parritionthar one ſhall have the Land from Exfter 
ro the firſt of Avguſt in ctr => that _ ſhall haye _ ſame from the firſt 

Angusſft until Exfter in ſeveralty, che fame is as tothe 10N and taking of the 
<0 but it is no ſeverance of the eftate of Inhericance. rims ſaid, that it ſhould be [6] 
and agaiaft reaſon, that this eftare in the Caſe ax Bar ſhould end in regard of one, 
nad cncientia regard of acother, 2nd that. Rewland ſhould be dead when one faw his. —  W® 
and be alwe when another ſaw him. An AR of Parliament, or the Common Law may ey 
make an-eftate yoid as ro one, and good as to another, but a man by his words, and Diec 35, 
breach of his mouth cannot ſo doe, As if land be given to Husband and Wife, 'and to the 6, 
heirs of their two bodies begotten, and che Husband levieth a fine with Proclamatian, and 
hathifſue, and diech ; now this fiae by force of the AR of Parliament of 32 H.8. c4p.36. 
fhall barre che iſſue in tail, but ſhall nor binde the wife ; and fo in reſpeR of one a barre, 
andin reſpeR of che ocher no barre. So in a Precipe if one be youched, now having regard 
unto the demandant.the vouchee is tenant, and a Releaſe unco him is good, but having re- 
gard to a he is not cenant, and a Relcaſe unto him by 2 ſtranger is yoid : if 
one bath lands for years as Exeautor, and furrendrech' the fame, now to one reſpeRt the 
termis extinft, and to another reſpeRt it is io bring» So 85 an ARt of Parliament, or an 
A of rhe Law may doe that in divers Caſes to ſeveral reſpeRts, but a man by his words 
cannot doe the ſame, and namely, ancſtace ro ceaſe as ro one, and to continue as to ano- 
ther, comake 2 man half alive, and half dead as he ſaid, If one might limit eſtaces in 
landsco ceaſe during minorities of heirs, and ocher perſons to have the lands during thac 
time, then all Wardihips may be defeated, and great inconyeniences would follow, and 
therefore he ſaid chis manner of ceahiog of eſtate, and to carry one and the ſame eftate or 
pare thereof from onegaco another without determination, 20d namely from one alive to 
another alive is impoſſible, and againſt Law and reaſon, and inconveruent. And he ſaid, 
thar if a man before tbe Scaruce of 27 H8, had bargained bis land for money generally, 
without theſe words (his beirs) che Chancellor would compel him according to conſcience 
and che intent. of the parrics in regard of the valye, to have executed an eftate in fee, and 
the ſame was {o long as uſes were things meerly is cruft and confidence, bue the uſes afrer 
the Searuce are transferred and made in an cftace in the Jand : And therefore he Gid, that 
oo bobengela and fell for money the land to one generally, he hach but ag 
| Glawnid Juſtice ſaid, that betwixe the making of the Saruce of 13 E.1. of Denis 
condicienalibwe,and 27 H.8 ſuch Proviſo annexed to an eſtate in tail, that the ame ſhould 
ceaſe as if che tenant in tail were dead, was never ſeen or heard of; and therefore he con- 
cluded chat it cannot be done by the Law. And fo Littleten Conctudeth fe.23. in the like 
calr, that if any Adtion mighe have been taken or brought upon the Statute of Merton [88] 
cop.6. dr Demwinis qui maritaveriat ihor, cc. fiparentes conguernntar, fc. it ſhould be 
incended ſome time to have been pur in ure, and therefore he ſaid no ation can be broughc 
upon that Searute, for 2s much as it was never (een or heard that any Aftion was broughc 
Inns, And pv ay 9. ao A of Ds. 
##, &c. which-ſpeakerh only tenements, bur are caken withinthe equity,and 
therefore oughc to follow the narure of the land. And before the Statute of 27 HS. be 
Cale of auſe, the Chancellor did judge by way of imitation of the Rules of the Common 
Law, and — che nature and quality of the land as-in Caſe de poſſefione fratrs, 
Borough Engliſh, Gayelkinde on the part of the mocher,&c. and fo his judgement was by 


way 
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way of imitation ; And the makers of all che Statutes concerning ules, as 2 R.3.cap.5. 
'Y. cap.17.9 H7.cap-15. and all other Statutes have madeuſes to imitate and reſem 
Pie chmesin poſſeſſion, and to be guided and direfted according to the rules and reaſon 
of the Common Law. And he ſaid, that Richiff who was a Judge in the time of R.2. and 
T birnivg who was chief Juſtice of the Common Pleas in the time of H, 4. intended to 
haye made Perperuities, and upon forfeicure of the cftate tail of one of their ſons to have 

iven the remainder and entry unto another, but the remainders were utrerly yoid, and 
againſt the Law. And for theſe cauſes it was reſolved by the whole Court (anlo contra. 
dicente) chat pms ha be given againſt che Plainciff, and ſo it was as appeareth 
by the Record. 


Ter. Trinit. 2 3 Bliz, 
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Ichelas Wonlfe brought an Ejettiene firme of certain land in B, in the County of 
i: Net: or pos Shelley ire Defendant, and declared upon a Leaſe by Ri- 
chard Shelley ire, to which the Defendane pleaded, Nor guilty. And a ſpecial yer- 

di& was found to the effe& following : viz. That Edward Shelley and Joanne his wife were 

ſciſed of the Mannor bf Barkama:le, whereof the land wherein the EjeAtnent was and 

is parce), in ſpecial tail, har is ro ſay, rothemn and to the heirs of their ewo bodies law- 
begotten ; the remainder unto the ſaid Edward and his heirs ; and further found 

that the ſaid Edward and Joanne had iſſue Hemry their eldeft ſon, and Richard their 

youngeſt ſon, and afterwards the pm! tr died, and the faid Henry having iſſue Mary 

eliying died in the life of the ſaid Eawerd, his wife then young with child with the now 

dant, And afterwards the ſaid Edward Shelley by Indenture bearing date the 25. of 

' Septemb. in the 1, & 2. year ofthe late Philip and Queen Mary, and firſt delivered 

the fixth day of Ofober then following, did covenant with Cowper and Martin to luffer 


I 
a Recovery of the ſaid Mannor amongſt other things ; and that the ſaid ſhould 
be unto the uſe of the ſaid Edward Shelley for the time of his life without impea of 
Waſte; and after his deceaſe unto the uſe of Mr. Caril and others for 24. years, and after 
the nets. eeymntanrbe ns ot 2p ow rung body of the ſaid Edward 


Sheley lawfull Er oat habe win be- 
ootten. And for of ſuch iſſue, to the uſe of the heirs males of the body of Jobn 
Shelley of Michelgrove,cc. And found allo,thac the faid Edward Shelley the ninth day 
of Oftober, being the firſt day of the Term; berween the hcurs of 5. and6, in the morning 
died, and after the Recovery paſſed the fame day with a youcher over, and immediately 
after judgement given an Habere facias ſciſinem was awarded; the wife cfthe ſaid Hexty 
pong tor ergy t with child with the Defendant. And afterwards, that is to 
fay, the ninth day of Oftober next ing the Recovery was executed ; and after the 
fourth day of December then next following the wife of the faid Hemry Shelley was deli- 
vered of the ſaid Henry now Defendagt. And further found that the ſaid Mannoc was in 
Leaſe for years at the time of the ſaid Judgement and Recovery, by force of a Leaſe made 
long before the Original Writ purchaſed, upon which the ſaid Recovery was had : And 
chat the ſaid Richard Shelley, ſecond ſoh of the ſaid Edward Shelley, and Uncle to the De- 
fendant entred, and made a Leaſe to the faid Nicholas Wanlfe now Plaintiff in the Eiefti- 
ove firme ; and thatthe ſaid __ the Defendant entred the ſaid Niche» 
las Woulfe and did ezeR him. upon the whole matter aforeſaid Jurours pray the 
advice and j t of the Court, if the entry of che faid Hezry the Defendant were law- 
ful ornot, and if by the judgement of the Court, the entry of the faid Hewry were 
unlawful, then the Jury found chat the Defendane was guilty, and affeſſed damages : And 
f the of the ſhall be thought by the Court to be lpwful, then they found 
for the that he was not guilty, 8c. 


This Caſe was divided into four principal Queſtions : whereof the firſt was, 
x. If Tenant in tail ſufter a common ery wich a voucher oyer, anddie before ex- 
ecution, if execution may be fucd againſt the iflue in tail. 
2. If 
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2. If Tenanr in tail make a Leatc for years, and after ſuffer a common Recovery, if the 
reycrfion be preſencly by ju/gement of Law in che Recovery before execution ſued. 

- 2, Tenant in cull having ifiue two lons, and the eldeſt dieth in the life time of his fa- 
ther hjs wife young with chi'd, and then Tenan: in tail ſuffereth a common Recovery uato 
the uſe of him!elffor term of kis lite, and after his death ro the ule of A.and C. for 24 yeats, 
2nd afcer © che uſe of rhe heirs of k:5 b-dy lawfully begorren, and of the heirs males of the 
body of ſuch heirs males lawtully beg.rrea, and preienily afrer judgement an Habere fa- 
ras [tifinam is awarded, atd befor: the execution, that isto-fav, berween 5. and 6 in the 
morning of the fame day, in which the recovery was ſuffered, tenant in rail dieth, and £6] 
after his death and before the birth of the ſon ot the eldeſt fon the recovery is execured, 
by force whereof Richard the Uncle entreth, and after the ton of the eldeſt ſon is born, if 


his upon the Uncle be lawtul or nor. 
+ lhe 


Uncle in this Caſe may take as a purchaſer for 2s much as the eldeſt ſon had 
2 daughter which was here gencral and right heir of Eaward at the time of the execu- 
tion of the Recovery. And this Caſe was areued by Ander/on the Queens Serjanc, 
Gawdy 20d Fenner Serjants, for the F lainz:ff, and by Popham Sollicitor general, Comper 
and Ceh+ for the Detenaants. : < 

And as to'the firſt Point, the Plaintiffs Councel argued, that judgement might be ſued 1 P37. 

inft the iffue in rail,ard their principal reaſon was becauſe the judg-ment gi ven again 
the tenant in rail, and the judgement tor the tenaar in tail ro have in value ag Ri the 
vouchee doth binde the right of che eftare tail, and the iſſue ia rail ſhall nor 5y0;Iehi fame 

the Stacute of Dons condicionalibms, becauſe that the Law adjudgerh char in reipeR 
of the intended recompence the iſſue in tail was not prejudiced : As if Tenanc jn rail grant 
a Rentfor releaſe of a right unto the land, the fame ſhall bicde che iffue in raif,” 3nd lo nor 
reſtrained by the faid Att as it is agreed in 44 E.3.21. 04t91ian Lambards Cafe, And if 
the ſhall not be a barre :o the iſſue, upon which execution is in the life. of te- 
nant in tail, it ſhall! be milchitvous and a great impeachment unzo common affurances. And 
further ic was ſaid, that the right of the eftate tail was bound by the Judgemem: and nor 

the Execution ; for if che right of the eſtate rail were nor bound by the Judgement, ir 
could noz be barred by the Execution after ſued. 

Asrto the ſecond Point, they conceived, that it was not any Queftion. big thar the Re- 
coyerors had not the reve: f10n prelently by the Judgement, nowwinhbſtanding that the lands 
were in leaſe for years, for they (aid that the Judgemene was that the demandant thould 
recover ſeifin of the land which was but executory and could not be execureÞ# until execu- 
tion, en:ty, of claim. As if a Common or a Reverſhon, or any other thing which lieth in 

; Srancbe granted upon Conditon, if the Condition bs broken, the thing granted is not 
in the graumor eclaim, for it was faid, that when a nizn may cnet, or "claim, tht 
Law will noc adjudpe in poſlcefſion vn: il entry or claim. 

To the third Point, which was the great doubt of the Caſe they argued, that Richavd 
the Uncle was in by purchacz, and by conſequent the cntry of the Detendant upon Fin 
was notlawful ; and this in effe&t was their principal reaſon : 

ament. viz. That which orig:nally veſts in che heir, and was not in the aunceſtor, [953 
veſts in the heir by purchace. | 

But this uſe originally veſts in Richard Shelley, and never was in Edward Shelley , 

And therefore the uſe veſts in Richard Shelley by purchace. | 
And they ſaid, that it was manifeſt that the uſe never veſted in Edward Shelley, For be- 
fore the executed no ule could be raiſed, for the uſe ought ro be raiſed our of the 

eſtare of the Recoverors, but the recovery was not executed in the life of E4ward Shelley, 
and Merefore no uſe could riſe during his life. And Serjane Anderſon ſaid, that it was 


impotſible that Richerd SteHtey ſhould be in by deſcen, becauſe thar no right; title, ation, 
ule, or other thing nacking the uſes limited by the ſaid Indencures did deicend to Richard, 
bur onely a thing intended to him, which incention in his life received no perfeRion r and 


therefare this Caſe was not like any Caſe where a right, citle, aRion, uſe, or other thine 
deſcendeth from the aunceſtor to the heir, bur is like to the Caſe in 5 E. 4.6. where the 
wife. conſents to a raviſhor, having ifſue a daughter, the daughter encreth by the Srature 
of 6 R.2. after a fonis born, he ſhall never devett the ſame, for that it yeſted in the 
daughter by purchace; fo is the Caſe agreed in 9 H.7.25. If a Leaſe be made to one fer 
life, the remainder co the right heits of 1.5. if 1,S, dichaying a daughter, his wife with' 

child 
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child with a ſon, the danghter claims the ſame by purchace, and therefore the fon born 
after ſhall neyer deveſt the ſame ; but they relicd principally upon the Caſe in 9 H.7.25, 
that if the Condition deſcend to the daughter, and ſhe entreth ſor the Condition broken, 
the ſon after born ſhall neyer enter upon her, and yer there ſhe is in by deſcent, and che 
title of her entry, that is to ſay, the Condition ſhe hath as heir : and yer becaule ſhe was 
the firſt in whomit veſted, the fon born atter ſhall not deveſt the ſame, which is a ſtronger 
Caſe then our Caſe at the Bar. ; 
And further it was ſaid by the Plaintiffs Councel, that alchough the recovery had been 
executed in the life of Edward Shelley, yet ought the heir male to take by purchace, for 
hey Gaid, that the manner of the limitation of the utes is to be oblerved in this Caſe, this 
which is firſt to Edward Shelley tor the term of his life, and after his death to the uſe of 
others for 24. years, and after the 24. years ended then to the uſe of the heirs males of 
the 77 of the ſaid Edw: Shelley lawtullyt egorren, and of the heirs males of che body of 
the ſaid heirs males lawful! otren ; in which Caſe they ſaid, that if the heirs males of 
the body of Edw: Shelley be words of limitation, then the ſubſequent words, viz. 


- andof the heirs males of the body of the ſaid heirs males lawfully begs ſhould be 
of lunit 


a 
\ 


7” 


void : for words of limitation cannot be added and limited ts words ation, but ro 
words of purchaſe. And they ſaid, that foraſmuch as thole words, heirs males of the body 
of Edward Shelley might be words of , that in this Caſe the Law ſhall conſtrue 
and take them as words of purchace, for otherwiſe the ſaid ſubſequent words, (and of the 
heirs males of their bodies) ſhould be void. And ſuch conftruQion is always to be made 
that all the words (if ic may be) in congruity of reaſon and conformity of Law may take 
effeR according to the intent of the parties without rejerting of any, or by any conſtru- 
Qion to make them void, Andtherefore Anderſon pur this Caſe, It a man make a feof# 
ment in fee, to the uſe of himſelf for life; and after bis deceaſe to the uſe of his heirs, in 
this Caſe the fee fimple is execured ; bur in the ſame Caſe, if the limitation beto the uſe of 
himſelf for life, and after his deceaſeto the uſe of his heirs, and of their heirs females of 
their bodies, in this Caſe theſe words (his heirs) are words of purchace, and noe of limi- 
tation, for then the ſubſequence words (and of their heirs females ef their bodies) ſhould 
be yeid. So they concluded this poinr, firſt that no uſe could riſe until execution ſued, no 
execution was ſued in the life of Edward Shelley, and then the fame firſt veſted in Ri- 
chard 2s 2 purchace before the ſon of the eldeſt ſon was born ; And for the Jatter reaſon, 
admitting that the recovery had been executed, norwithſtanding the heirs males of the 
body of Edmerd Shelley ſhall take by purchace, and ſo quacnngque vid data, hey con- 
cluded, that the uſe firit ſertles in Edward Shelley as a meer purchaſor. And as to the latter 


point which in effeRt mas + as hath been ſaid that the words were words of purchace ) 


was, that a leaſe for life is made to A.. the remainder uno the heirs males of the body of 
Edward Shelley, if in this Caſe Richerd may take this eſtate tail by purcbace as heir male, 
notwithſtanding that his elder brother had flue a daughter which is yer living, and who 
was heir : they ſaid that it was no difference as to that where an eftate is limi- 
ted by gift executed, and when by way of remainder, nor when the heir male of the body, 

: by deſcent, nor when by purchaſe, for if an eftate had been made to Elward 
wr" and to the heirs males of his body, in that Caſe Richard Shelley without doubc 
ſhovid have the land by deſcent, and that by the meaning of the Statute of Doxic Condics. 
exalibus to fulfil the will and intent of the r. 

And fo EI! I give es, 9y + eve oo heirs yung. and the donee hath iſſue 
male and ary e be not heir general, yer ſhe is a ſpecial heic ro claim 
per formaem doni. And ſame was in efteR the ſubſtance of the foes publi- 
ſhed and delivered at large on tbe Plaintiffs part before the Juſtices of the Kings Bench 
in Hill, and Eefter Terms, in the 23 year of the reign of Queen Elizaberh: And on 
the Defendants part it was argued contraty. As to the firſt point it was argued, that Ex- 
ecution could not be ſued _ the iſſue in tail ; and therefore it hath been agreed, that 
the Judgement onely ag2i the temant in tail did not binde, but the Judgement to have in 
recompence, 44 ne 4 conceſſis, that the iſſue in tail. catinor be barred : And for proof 
that ia this Caſe the iſſue in tail could not have any recompence : Firſt it was ſaid, that if 
Execution could not be ſued again} the ifſue in tail, then the iſſue coukd not take any be- 
nefit of the recompence. For ic is agreed in 17 E.3. Recovery in value,F;rz..3 3.TE. 3.12. 
That he who youcheth ſhall neyer haye execution againſt the youckee before execution 

ſued 
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faed agninlt him ; fo that the Jud gemen: to recover over ia value is not material (as this 
Cale is) if nor that EXCccuction may be lued againft the iflue which cannot ve in this Caſe; 
For he who is in of an eftxee ir. poticthon by wn:ie paramount a Recovery ſhall not be 
- the ſame Recovery ; bu: the iſſue 1n tail 12 cur Cale js in of an eftate in pot- 
ſeflion which he had by title par2moun: the Recovery, and therefore the iſſue in rail ſhall 
not bs bound by the Recovery. And in proof of the firſt propoſition, it hath been ad- 
judoed io 28 H.8: reported by Serjan: Bendioes, which Cale began 26 H.8. in the Book at 
has wherethe Cale was, that an E xecutor having Judgement to recover a- debt due to 
the Teltator , and dying inteſtate bet re Execution, and the ordinary committing the ad- 
minifiration of che firft Teſtator to one, thar the a. minitirator ſhould no: lue execution 
upon that Recovery, becaule he derive: h his unereſt, and repreſents the perſon of the Te- 
Rator, and fo before the Recovery. So it there be rwo Joyorenants, and one,make a leaſe 
for years rendring rent, the leſſor dich, the orhec (hall not have the rent becauſe that he 
daimeth by the ficft feoffor which is paramount the Leaſe andthe Reſervation : So if te- 
nant for life make a lealc tor years reſerving Rent, and after ſurrender to him in the Re- 
verſion, not being in by force of his anciene Reverhon, he cannot have the renc newly re- 
ſerved : Antin proof thac che iſſue 1n rail was in by article pacamount the Recovery, he 
faid, that the iffue in tail ſhall avoid all Leales, Charges, and other incombrances made by 
his anceſtors, becaule that he claimera per formam don. Ard if Tenant in fee fimple 
make 2 Leale for life, 2nd ſuffer a recovery, he and his heirsare tor ever concluded, bur he 
ſaid, Thacif tenant in cail be of a Revertion cexpeRtant upon eſtate for life, and ſutfer a 
Recovery, and hath Judgemeat co recover over in value, yer his ifſue ſhall ayoid there- 
covery, for he ſhall no: be eftopped, becauſe he claimeth per formam don: : Bur if execu- 
tion had beea ſucd in the life of tenant in tail, then toratmuch as the eftate rail doth nor 
deſcend to the iſſue ; and foraſmuch as that then he may ſue execution over, it is good rea- 
{on to barre the cltate rail ; bur if rhe iſſue in cail be in by lawful deicent in pofletſion of 
the efture tail before the Recovery executed, thea the Luw leemeth ro be otherwiſe. O74- 
vies Lumbard: Caſe in 44 E.3. which had been cited oa the contrary fide, was nothing 
2paioſt this opinion, for there the ifſu* in rail rook b2nefit of the releaſe made to his ance- 
Ror, but in our Cale, the ifſuc ia tail being in of an eſtate in cail paramount the Recovery, 
cannot take benefic of the recompence over in value. And wherefore ſhould nor the iſſue in 
rail in this Cafe be 2: liberty, to choote if he wouid take che eſtate tail, or otherwiſe to ad- 
mi: of execution to be tued againſt him, and to ſue execution over in value, as well as in 
14 H6.2.inthe Cale of Exchange, in which Cale alchough afſers of greater valuedeſcend 
ro him then the land in tail, yet hz may chooſe to haye the one or the other ar his 
cleQion. 
And if tenant in tail be diſſciled and levieth a fine to the difſeiſor withour warratity and 
Gdicth, if the iſſue in tail eater ard be leiied by foice of the tail betore all the proclamations 
be made, alchough the proclama: 1075 be afterwards madey yer the lame ſhall not barre the 
30ue: Soif renant in tail leviech a fine and difſcilſeth the conuſee, and dieth before all the 
proclamations be made, and after the proclamations in the time of the iſſue in rail paſs, 
yer the iſſue is not bound thereby, by the Scarce of 32 H.8. and yer the words of the AR 
are, Thar all fines after proclamations, &c. ſhall barre,&c. Bur ic hath always been hol- 
den, if the ifſue in tail be remitted and ſcifed by force of the tail before the barre be com- 
plear, that is to ſay, before the proclamations be paſled, the iſſue is not bound ; ſoin this 
Caſe, the iſſue in tail is ſeiſed by force ofche tail, and in per formam doni before the barre 
is compleat, and therefore the execution cannor be ſued againſt him, nor any barre can 
after the death of his father be made unto the eſtate tail which is deſcended to him in poſ- 
ſeſſion. And it is agreed in 7 E.3. 335. that if a diſſeiſor at the Common Law before the 
Statute of Non claime had levied a fine or ſuffered Judgement in a Writ of Right, until 
execution ſued they were not barres, for the year ſhall be accounted after the tranſmura- 
tion of the poſſefſhon by execution of the fine or recovery; and fo it is faid in Stewels 
Caſe, Plaw.Com.3 57-e-2nd the books in 28 Aſ.32.7 H.4-17. Plow.Com.zy. 12E.4.20. 
were cited, chat execution upon a feined recovery againſt the father, cannot be ſued againſt 
the ifſue in rail. 
To the ſecond Point they argued, That foraſmuch as theland was in leaſe for years, thar 
the Recovery was execnted by judgement of Law preſently after the judgement. And a 
difference was taken when lads were in the poſſeſſion of the tenant at the time of the 


judge- 


[5] 


[97] 


36 


Shelleys Caſe: 


[6] 


[98] 


judgement, and when the lar:ds were in leaſe for years. And the reaſon of their d fference 
was, becauſe the Recoyerors in the one Caſe might tue execution, and in the other Cale 
may rot ; and becauſe that che Recoverors cannot fue execution, for this cauſe the Law 
ſhall adjudge him in execution prelently ; the realon thereof is, that otherwite the leflce 
duripg the term might commit Waſte, and ſhould be diſpuniſhable by the recoveror, bur 
if the recoveror may enter or fue execuiion then he ſhall prevent the lame. And therefore 
if a fine /wr cogniſaurce de droit tantum be levied of land in pofſefſon, the cognite: 
hath noching betore entry, as it is agreed 48 E.z.15. 16 H.6.16, and Littleton in his 
Chapter Atcornment 131. Buc if a fine ſwr cogmiſannce de droit tantum be levied of 2 
reverſion upon an eſtate for life or years, or of a Seignory, or any orher thing which licth 
in grant, there the reverſion, or thing which lieth in granc paſſeth preſently, And it was 
faid, that a common Recovery is in nature of a common Conveyance, and to it appearcch, 
that a reverſion or thing which lieth in grant is more eafily eransferred from one perion to 
another, then an eſtate of frechold in poſſeſhhon. A Condicion is Executory as well as 2 
__ buc if the feoffor cannot enter, rhe Law will adjudge him in pofſeffion pre- 
. And therefore it is holden in 20 H.7.4, 20 E.4.19. & 22 E 4. tharif the Condi- 
tion be collateral, and the feoffee make a leaſe back again for years to the teoffor, and 
then the Condition is broken, the Law ſhall adjudge the feoffor in of a pretent tee fimple, 
becauſe that he cannot enter ; and yet in that Caſe he may ſay, that foratmuch as he car- 
not enter, therefore he ought ro make a claim, yet the Law in thai Caſe requires no claim 
to be made ; bur in the Caſe before it is otherwile, where no leaſe for years had been made 
back again, and the reaſon may be for the miſchief before mentioned, 
Alſo Litletens Caſe fol.84. was cited, where Litrleron is of opinion, that in the Caſe of 
a Condicion the fee fimple ſhall be revelted again in the leflor, becauſe be cannot enter, 
and the Law ſhall adjudge him in poſſeſſion without entry or claim. And further it was 
faid, that of thoſe things which lie in grant as in the Caſe before remembred of the fine, 
they paſs to the conuſee preſently, by the fine levied : Soin the Caſe of 8 common recovery 
(which nowis but a common aſſurance and conveyance) ſuch things which lie in granc 
are in the recoveror by the Judgement. And therefore there are ſome opinions in the Books 
in23 Aſ.84. 45 E.3.26.& 30 E.3.33. thatif a man hath judgement to recover a renc, 
or common, cr any thing which lieth in grant, that there the thing fo recovered is in the 
recoveror by the judgement, for the Books ſay, that the demandanc is in ſeifin preſently 
by the judgement. And they cited the Caſe in 27 H.8.7... which is dire&t in the point, 
that the recovery is executed preſently by the judgement, the lands beivg in leaſe for years ; 
ſo they faid, firſt, that execution could not be ſued againſt che ffue in rail : ſecondly, if ic 
were needful that Execution was had in the life of Zdward Shelley, that the ſame was exe- 
cuted by the judgement of Law : And if the judgement were executed by operation of 
Law,then the eftate tail to his heirs males of his body was in Edward Shelley,and by con- 
ſequence the entry of the Defendant was lawful without queſtion. 

Bur for the argument of the third Point, admitting the Law in both the faid points ro 
be againſt the Defendant, that is ro ſay, that execution mighe be ſued againſt the ifſue in 
tail ; and chat the recovery was not executed in the life of Edward Sh-{ley, bur after bis 
death, and before the defendant was born : yet the Defendants Councel did argue that the 
Defendants catry was lawful. The firſt reaſon in effe& was as followeth : When the Law 
preſcribeth a meansto or ſertle any right, or eſtate, if by the a of God this means 
10 ſome circumftance (as in our Caſe in times) come inopeſſible, yer noparty who was to 
have received benefir, if the means had been with all circumſtances executed, ſhall not re- 
ceive any prejudice for not executing thereof in ſuch circumſtance which becomes im 
Dy the aR of God, ifall be performed wichour lacheſs that the parries might do ; for ic 

be againſt _ wn thoſe chings _ are inevitable by the a& of God, which 
no induftry can avoid, nor policy prevent, ſhall be conſtrued to the prejudice of any in 
whom there was no lacheſs. And therefore the ipt Rule of Laws, that a man ſhall 
not be tenane by the Currchie without aQuual ſeifin ;- yer of a Rent, or of an Advowſon, if 
the wife die the rent due, or before the avoidance, he ſhall be tenant by the Cu:r- 


tefie, as it is agreed in 7 E.3,66. & 3 H.7.5.6. for it is impoſhble for him by the a& of 
God to have aQual Alfo if leflee for the term of another mans life be difleifed 
of lands, and the difſeiſor take the profits thereof, now if the diſſeiſce will recover the 
mean profits, the means which che Lay preſcribes for che ſame is, Thar the tenanc for the 

other 
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Treſpaſs ; bur if the mean become impoſſible by the a& of God by the death of the 
Ceftny que vie, fo ns he cannot enter, then he ſhall have an aQton of Tr: ſpaſs without any 
Sy beceue chat che means is become impoſſible by the at of God, viz. the reencry, 
as ir\s holdett in 38 H.6.28.e, Allo if a leflee covenanteth ro leave 2 wood in as good 
plight 25 che wood was ar the time of che Leaſe, and afterwards the trees are 6yerturned by 
rempeſt, he is diſcharged of his Covenanr qei4 imporentia excnſar legim, 2s it is holden 
in go E-3-6. So in this Caſe when Edward Sheley diech the morning ofthe ſame day that 
Judgement was given, immediarely upon che Judgem?nr che Recoverors ſue fotth'an Hy- 
Gere Faciar eifinamd, ſo that no lacheſs was in any parry, bur ir became impoffibfe By che at 
of God that execuivn ſhould be ſucd in che life of 'E$v474 Shelley, and therbforbexecu- 
tion brig tad afcer his deceafe, (hall nor prejudice” the ſon horn after, who at that time 
way in wfero marr. | The ſecond reaſon was; becaufe that the ule veſted in Richard She/- 
ef; ukhougtt nor direAly by defcent as ro have his ape; ort kt away aheny, &c. yer 
is che nature 2nd degree of a deſcent by reaſon of the originallaQt begun ig the life of the 
4anceftor 7 ti#cheir reaſon in ſubſtance was ty this purpoſe. When the heir takech any 
ins which tight have veſted in the aunceftor, 'the heir Thodld be fn by defcent, bur in 
the here rhe uſe m'ght have veſted in Edward Shelley , atid if the fate tad veſted in 
Edward, tht Richard Shelley had taken ir by deſcent, and thergtore Richard in this Caſe 
ought to ake-rhis uſe in che nawure and core of z defcent: "Ang therefote if a fine had 
been levied ſur copniſennce dr droic tamrum th Edward Shelley th fee, and after, and be- 
fore execution” Edward had died,” and Richard had entred befare Henry was born ; now 
Rithard be the firſt who enrech, yet foraſmuch, a3 this fine was levied to his 
ceflor and to His heirs, fo thar he chimeth by words of Itmiiration; and foraſimnuch as 
the firſt and original a& was dope in the life ofthe father, and becauſe ic might have veſted 
"ache 2unceſtor; and if the ſame had veſted iffthe awunceflor'the fame had defended, for 
this cauſe Richard had taken the fame in the degree of a defcnt, and the erty of the de- 
fendanc had been lawful upon tfim. And yetinthat Caſe Richard had not bi i kely 
by deſcent, Eicher to be in ward, or to hxye hall age, or to have taken aa **atry of 
c heirs 
ye 


one who bad right ; bur otherwiſe iriP\when the remainder is ſimiced torkie'? 

of }.$. &e: for there it bgnnd mthe ſon by name of purchace, and coelT tjor ha 
veſted in the brorher as che Book in's 7.7.24. cited hy*the ocher fide is agreed, So inthe 
Caſe of Raviſhment 5 E.4.6. which was cited cnthe other fide, from choie Caſes and all 
the other which have been put on the — fide, the eſtace veſted originally by put- 
-chace, and no beginning wasin the life of the aunceſtor, nor could have ever ia the 
aunceltor. And 16 E.J?. Age Br.$1. if R.S. had a Seignory «= and afterwards 
the tenancy had eſcheared, and after the ſon is born, 4 that Cate the ſon ſhafl enter upon 
him ; for although the tenzney firſt veſted in him, yer berauſt chat che. original cauſe, 
+v.che Seignory, was in the Father, therefore the fon half enter upon che Uncle. And 


[5] 


\Chapmens Cale in Mr. Plowdens new Reports was cited, for there i appeartth, that « co- Com. 284; 


Fear was made wich Chapman, &c. and before the leaſe was rmade Chepmandicd, and 
theh the leaſe was made to his Executors, fo as the Term did firft commence iti the Execu- 
tory, yer for as much as the covenant made to the Teſtator ws the cauſe of the makiog 
vf the eſtate to the Executors for that cauſe the Term was Aﬀſers in the Execurots hands, 
«well as if it had been made to the Teſtator himſelf. So in} our Caſe, alrhough that «' 
lakd firſt veſted ia Richard, yer the (ame veſts by reaſon of the Recovery had dr 
Edward Shelk y, and the Indencure made by him, and therefore Pichard ſhall he in courſe 
vfideſecnt as well as the Execucors in the courfe of Executors.”** - [I 
:* Burcher, a#mit that Edward Shelly had exchanged certan-Find with another, and the 
viher had encred in the lands of Edward Sb#llry, ur Eaward-yhelley had vie before'ens 
ty, the Lawis dear that the heif' of E4ward Shrlfry may enter* into the lands taken ia 
if he will. And fo Perkins clearly rakedir fol. $7. 4. erage Richard 
Shelley had enrred into the lands taken in exchange, now t<is the firſt in whom the lands 
reſt, bur becaulte the fame might! have veſted in Edward Shelley, and becauſe he tame to 
the fame by words of lmicarion, the ſon of the eldeft fon after Born ſhall encet upon him : 
Aad yer no r ghe, title, ule, not aRion deſterids in'this Caſe / Br #t his choite the exchange 
might þ ave sroided : And fo it is, if man feited of thi Minor of 5 coyenanc 
wih-aqother cant when F, S, ſhall enfecffe him with che Mag vf D. rhen he will ftand 
Sens T. 07007 00220 © vs 7 ſeiſed 
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&:her mans life reenter, and then he ſhall. recover all the mean profits in, an aRion of 
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eds 4 of S. to the uſe of the Covenantee and his heirs ; . the Covenantee 
_ ob. -noorodhok 7. enfeoffeth the Covenantoryin this caſe ic was holden in Foods 
Caſe 4 Eliz.. in the Court of yards, that the heir ſhall be adjudged in courle and nature 
of 5 deſcent, and yet there was not right, title, uſe, nor »ftion which delcended, bur onely 
a 66}bilicy of an aſe which could not be releaſed or diſcharged, yer the ſame might if che 
oe ey had been performed have veſted in theaunceſtor, and the the heir had claimed 
by deſcene, And therefore in that Caſe the heir ws not in by purchace, but in courſe of 
deſcent, And admic that in all the Caſes which have been pur, as in the Caſe of Rayiſh- 
thent, and inthe Caſe of Remainder, &c. he who firſt may enter dicth before entry, aud 
the yaudoer ſon entreth, and afterwards the ſon of the eldeſt ſon is born, now it is dear, 
dat the lon of the eldeft fon ſhall deveſt the land from the unkle, tor he ſts enighy, have 
velted in the aunceſtor ; and to the Caſe which hath been urged by che Plaintifts Coun- 
&! ing H.7.25. of the Condition: The Sollicicor and Coke ſaid, thatic might be allowed 
for Law if the true ſence t . And therefore if the Condition be,thar 
thie feoffor or his heirs pay the ſum of 20-/. or to doe any a®t before a day certain thar 
y ſhall reenter, in that Caſe if the father dicth before the day of paiment, and the 

pghter to ſave the Inheritance pay the or fatisfe the Condition, in thoſe Caſes 
eradyenture the ſon {ball at develt the ſame, for if the daughter had not performed che 

land had been utterly loft, And therefore, in that Caſe a good 


_ 
ken in the 


heir 
ſuch ſpecial reaſon as in the Caſe before. 7 

It was «lf6 demanded, our of what fountain this uſe ſhould rife, and who was the 
mother who conceived this uſe ? and the Indenture anfwereth, That the Recoyery, For 
the Indencares aid, that the Recovery ſhall be to the uſes, &&c. Then it was ſaid, If che 
Ray be the mother which conceiverhthis uſe, and the fountain out of whick the uſe 
the uſe | 


3s mitich as this Recovery was had in the life of Edward Sheley, alhough thac 

x, and was as embris in #tere watris until execution ſued : yer the execution be- 

idg ofict had, the execution ſhall reſpe& the and ſhall raile the ule, which ſlepe 

hve. fe, which uſe being once awaked, or raiſed, his life and eſſence from the Reco. 

very which was had in the life of. Edward Sbeley. And thereupon ſome of the Defen- 

dants Councet did reaſon in this manner, The execution of a thing which is executory re- 
eftcth always the original 


ile form thereof, yer the uſe ſhall be 
©, if the ſame Recovery berwixt the 

after the year, yet if no intervenienc 2 
ſhall be intended to the uſes of the id In- 
ſhall not ſubvert the original agreement and 
holden in 6 E.3.44. that if the preſentmenc of an uſurper 
I the Infticurion and 100, which are not but ag 
ti the preſentment be in time of peace, yer the ſame ſhall be avoided, for the 
reſpefterh the original. aQts, & £ahſa & orige eft materia negerii, If a man who is 
Not compes wentis gree unco himſelf 2 mortal wound, and before he dierh he becommerh 
of [and 7 acor:emr afterwards dieth of the ſame wound j in this Caſe, although thac he 
dieth of ſanememwerie, yer becauſe the original cauſe of his death, viz. the Rroke was 
whe he was Now wenth, he ſhall not be Fele ds /e, becauſe the death, &c. hach 
relation to the origi a& which was the ftroke or wound, which ſee 22 E.3. Corene 244. 
And ſoit is in 33 af 5: Corern 320. If a ſeryant who hath an intent to kill his Mafter, 
5nd before execution of his intent Jeaverh his Maſters ſeryice, and being opt of ſervice, ex. 
ecuteth his purpoſe, and killeth him who was bis Maſter, the fame is Petit Treaſon, for 


CxECUo 


Shelleys Caſc. 39 


ten dock reſpe& the origin21 caule, which was the malice conceived when he was 
26t; and yer if the Law ſhould adjudge and make conftrution according to the (e- 
yeral tunes, then it would be plain, ic would be no Petit Treaſon. So ith our Calc, the ex- 
"mn of che aſc xclates to the Indentures and Recovery. 
Ic was furcher asked, When after tha the Execution was had, ſo that aow the uſe, which [100] 
before {Icpr was raiſed, what thing it is which governeth and direterh this uſe ? and ir is 
co be anſwered, The Indentures. And what istheir direction ? that the ſaid Edward Shel- 

ſhall have che ſame, and after his death the heirs males of his body, ſo as the Indentures 
FAT) the uſe to the heirs males of his body by way of limitation of eſtate, and noc 
AY of purchace. And then upon that, this reaſon was colleted ; The Indenmures doe 


—— 


| and govern the manner and quality of the ule, buc,the Indentures do direQ that the 

i males of che body of Edward Shelley ſhall take the ſame by limitation of eftate, and 

yor by nawe of purchace ; and therefore Kichard cught to have it as heir by limitation 
if eſtate and nor by name of purchace ; for when the execution was had, the Indentures 
: de the uſe to Richard, becauſe he was at the time heir male of the body of 

iw 4 Fe which Richard is no heir after the birch of the ſon of the elieft ſyn. Fur- 
i was ſaid, admitting all the mat:er before ſaid will not ſerve. for the Defendant 
vach tbe Detndancs Councel beld (iro ly it would) yer it is to.be confdered, thatia 
is Caſe, tha the eftace veſts in Richard by way of Iimicatioq of uſe, and nog by. any 
ooveyance by the Common Law in poſſeſſion : And therefore admit our Caſe had been 
before the making of the Statute of 27 H.S. ard that the Recoverors had ſued execution 
after the death ", Edward, and before the ſon of the eldeſt ſon was born, and then the ſon 
of the eldeſt ſon had been born; In this Caſe it was a>ked, Which of them ſhould haye 
the Subpenz ? And the Defendants Councel conceived that the ſon of the eldeſt ſon, al- 


though that the uſe did firſt acrache in the uncle, ſhall have the Subpena, 'For if the in- 
nc of Edwerd Shelly may appear to the Court, that the ſon of the eldeſt fon ſhall have 
this wſe.then hag is ic uſe by which the rule is to be guided and direQed. For at the-Com- 
mon Law the incention of the parties was the direMon- of the uſes, for they were onely 
{ererminable, and to be adjudged by the Chancellor who' is Judge of Equity, and that 
is, Chancery, which is a Court of Conſcience: And 2s Braton ſaid 1$, Nibil tam con- 
veniens oft natural; equitart quam voluntarem domini volentis rem ſuam in alia tranſ= 
ferre ratam beberi. And therefore in proof, that uſes are direfted by the; intention and 
meaning of the parties divers Caſes were cited, 31 H 6. Subpexa 23. Sthatham, Conſci- 
1. A mag in Ceſtmy que uſe, 2nd haying one ſole daughter declared his intent and 
meaning, that afcer his deceaſe his daughter ſhould have his land. And therefore queſtion 
was made io the Chancery, whether he might reyoke this imitation of the uſe made to C6] 
is da and in arguing of this Caſe, Forteſcxe held opinion, That if C:ſt #7 que #ſc 
hath iſſue a daughter, and being fick declareth his inten: to his feoffee, chat his daugh- 
ter (hall bave his land after his deceaſe ; and after he recovereth his health, and hath 
iſſue a ſon, be (aid it is good conſcience that the ſon ſhall have the Subpena, for he is his 
heir. Note the reaſon of Ferteſene, becauſe he is his heic. And there Forreſcue (aid, that 
Conſcientia, dicitur 4 con, & ſcio, quaſi ſimul ſcire cum Deo, that is to ſay, the. will of 
God as near as reaſon will. Alfo in divers Caſes of our Books we finde, that the inten- 
tionof the parties is the direRion of uſes, by 2 conſcionable and favourable copftruRion., 
And therefore it is holden in 5 H.6.4- if a man be ſciſed of lands on the part of his mother, 
and maketh a feoffment in fee reſerving rent to him and his heirs, in this Cale by the rule 
of the Common Law as Lierleton ſaid. the rent ſhall go torhe heir on the part of the father ; 
but if 2 man be {eiſed of lands on the part of the mother, and maketh a feoffment in fee to 
the ule of him and his beirs, the book is direfly agreed in 5 E.4.7. that this uſe ſhall nor 
goto the heir ar the Common Law, but for as much as the land and living moverh from the 
g9-- the mother, therefore in equity the uſe which is nothing bur a Truſt and Confidence 
go allo to the heirs on the part of the mocher, Allo Lireleton Gith, that.a man by a 
feoffment or grant ſhall not have a fee fimple wichour theſe words (heirs.) And yet the 
Law plain, chat if a man before the Statute of 27 H.8. had bargained 3nd fold his land 
for money without theſe words (heirs) the bargain hath a fee ſimple. And the reaſon is, 
becanſe by the Common Law nothing afſech from the bargainer but a uſe which is gui- 
ded bythe intent” of the parties, which was to convey the fand wholly to the ba: gainee, 
and for as much as the Law intends that the Pn doth pay che very yalue of the 
f 2 land, 
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re in equity and according to the meaning of the parties the bargainee had 

eve Br onradrtn.r rs words (heirs) as it is holden in 27 8, 5.4 E.6. Br. eftater 
78. 6E.6, and inrewps H.8. Br. Conſcience 25. Soin our Cale, alcbough thar the uſe 
6rſt veſt in the unkle admitting the Caſe to be before the Statute of 27 H.$. yet ſeeing 
that the intent of Edward Shelley was to advancethe fon cf his eldeſt ſon, and becauſe in 
equity the general heir is not to be fayoured, therefore the ſon after torn ſhall have the 
wer 0+ the rule in Law is, that if an eſtate be limited ro two, whereof the one is ca- 
pable, and the other not capable, he who is capable ſhall take the whole as the Caſes are 
agreed in 51 E.3.29. 18 E.3.59. If a man give lands to one & primegenito filio, if he 
hath no ſon the father rakerh the whole ; And ſoir is 1 Aſſ.11. & temps E 1. rail 24. if 
a man give landsto a map, and to ſuch a woman as ſhall be his wie, the man taketh the 
whole : but if a man make a feoftment in fee, to the uſe of himſelf and his wife that ſhall 
be, 2nd afterwards be taketh a wife, his wife ſhall take joyntly with him, as it was holden 
in the Lord Pewlets Caſe 17 Eliz. Dier 340. norwithſtanding all at the firſt veſts in the 
Husband. Alfothe rule of Law is, thar a remainder cannot ftand without a particular 
eſtate, and yer the Book is 2 in 37 H.6. 36. that if a man maketh a, feoffmenc in fee 
unto the uſe of one for life, and after unto the uſe of another in fee, alchough thac the parti- 
cular Tenant refuſcth, yet che remainder is good. And fo it is ſaid in the in the Cale 
of 2 deviſe. As if a man deviſeth lands for life, the remainder in fee, and the Tenant for 
life refuſeth, yerthe remainder is good : And ſo noe that the limitation in uſes and eftates 
iven by deviſes are vouched together. So the Judges there took the conſtruQion of devi. 
Fr of eftates conveyed in ule to all one, viz. according to the meaning of the pat- 
ties : And admicting the Caſe here, that land had been of the Cuſtome of Gavelkinde, and 
that it was asked, If Edward Shelley had had ſundry other ſons, ſhould che eldeſt ſon 
have the whoſe uſe 2 ſurely he only ſhould not have it, bur all equally, agd yer if he 


upon 
on! 


had! taken the ſame by purchace, then ought the eldeſt ſon only have it. Now the intent 
of Edward Shelley is to be proved by divers apparent circumſtances within the Record ; 


firſt,if Edward Shelley had intended to g_ it to the unkle, he neyer would haye 


iven it by ſo general a name as (heir male) for if che recovery had been executed in the 
of Edward Shelley as was fully intended, then it had been in manner agreed, thac R:- 
chard Shelley could not have had the land, for the heirs males are words of limitation ; or 
if the ſon of the eldeft ſon had been born in the life of Edward Shelley, which was impol- 
fible for Edward Shelley to have known the contrary, for the Defendant was born within 
one moneth after his death, then out of all queſtion the unkle could never haye had the 
fame, and therefore except you will ground upon two abſurdides, the one, that Edward 
—_ knew that he ſhould die before the Recoyery execuced, the other, that he knew he 
ſhould dic before the birth of the ſon of the eldeſt lon, which none could know but Cod, ir 
ought to be granted, that che intenc of Edward Shelley was to adyance his eldeſt ſon, and 
by no, means to diſ-inherite him. Alſo at the time of his death Richard Shelley was eigh- 
teen years old : And therefore if he intended to advance Richard he would not have given 
his lands to his friends M. Caril and others for 24 years ; bur without doubt he intended 
thar the ſon of his eldeſt ſon ſhould haye the ſame, and the ſame moyed him to deviſe ſuch 
a term which might be ended when the Defendant ſhould be of fir age to receive and go- 
vern his living. The reaſon wherefore the ſaid Edward Shelley ſuffered the faid Recovery 
was (as it ſeemeth) becauſe Aſary daughter of his eldeſt ſon named inthe ſpecial verdi& 
had inherited ; and if the wife of the eldeſt ſon had been delivered of a daughter, then had 
the land gone out of his name, and therefore for the continuance of the land in his name 
and family he ſuffered the ſaid Recovery, and therefore the ſame being by way of limi- 
tation of uſe, the ſon of the eldeſt ſon ought to have the ſame, and eſpecially in as much as 
no rule in Law in our Caſe is » butit Rtands well as hath been proved before 
with the rule of the Common Law. And one of the Defendants Councel ſaid, that at the 
Common Law an uſe being bur a truſt and confidence, and as is faid in 14 H.8. reftin 
only in privity betwixt thoſe who had notice thereof ; and for as much as the conſciences + 
che ft and Others who were truſted became very large, and they would not perform 
' the confidence repoſed in them, but made feoffments upon diyers confiderations unto ſtran- 
gers not having notice of che uſes, and by divers fraudulent devices did deceive and defraud 
thole to whole uſes they were ſeiſed ; therefore firſt was the Statute of 1 R.z. made, by 
which 
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which auchority was given to Ceſtuy qe uſe £9 enter and make a feoffinent; Bu: after 
that Sratuce, the feofftzes otcentimes did prevent che teoftmen; ot Ceſtuy qe #/e by fubril 
and cunaing praftices yet defrauding the Cr/t»y que #/+, and not diicrarping che truſt re- 
ed in them ; and therefore to take away all tre power and means of Geceiving by the 

:, the Scarure of 27 H.8. was made. Ard therefore it is holden for the better opi=- 
nioo at this day, that for the raifing of turure v!cs ater the Scarute the regrels of the tecftees 
is not requiſice, and that they have not power to barre th. ſe future uies, for the Scature 


—_— 


hath transferred all che eftate our of then, Bur he laid, chac in our Cale, if the ſuing of 


the execution after the death of Eiard Shy, 2nd before the birth of the ton of the el- 
deft ſon, ſhould make the unkle ro have tlic land, then it ſhould ret in the diipolttion and 
"pleaſure of the Recoverors, whom they would make toinheric, for then ic would follow, 
that if they enter and execute the recovery before the birth of the ton of the elde(t lon, then 
the uncle ſhould have the ſame, and it chey would not encer until after the birch of the fon 
of the eldeft ſon, chen withour all queſtion the ton ct the eldeſt ton ſhould have the land, 
fo that by rhis conltruction, the marter ſhould lie in the Recoverors who were but inſtru. 
ments,and nor perions in any manner truſted to tetile thei nherirance in whom they pleaſed, 
which was never any part of the meaning of E4, Shelley, and which is very abſurd in realon. 
And it hall be milci1-vous that the inheritance of any man ſhould be at the appoin:ment 
and diſcretion of rwo ſtrangers who were named cnely as ia{truments, and never in any 
maaner truſted, ard it ſhould be a greater milchict then any was at the Common L1w 
Allo as this Caſe is, if the Sherift hac execured rhe recovery upen the day upon which the 
Writ of execution was fued forth, then it had been evident that the ſon of the eldeſt thn 
ſhould have had the land.tor then had execution in judgment of Law b enin the life of £4- 
ward Shelley. But by the conttructon which hath been made, it alfo ſhould bs in t! e 
of the Sheriff co tectle the inhericance in whom le would, for it he had exccared the 
the ſame day as it might have been done, or after the birth of the fon of the cl- 
ſon, then the lon of the cldett fon {ſhould have had the land ; but ano abſurds dats 
its ſequmntnr. And therefore for the avoidance of thele milchicts and abfurdities, 
the Law will adjuige Richard in the land in courſeand nature of a Ceicent, and :i1en all 
the milchiefs and ablurdicics are avoided, ard no ground or rule in Law is thryarted. 

And note, the Stacure of 27 H 8. is, that Ceft 7 que «/+ ſhall have che poſletion to 
all intenrs, conſtructions, and purpotes1n Law, and of and in ſuch 1:ke eftates as they had 
or oughe to have in the ule; ard that he ſhall have the poſlefſion after ſich quality, man- 
ner, form, and condition as they uted before, or had the vie, ruſt, or conſtdence, in nature 
and courſe of deſcent, and that the ton of the eldeit ton ſna!! deveſt che uic, and ſhall have 
the Subpena ; and becaule the Statute doth execute the potlcihhon after ſuch quality, man- 
ner, form. and condition, as the uſe, trutt, or confidence was in them, for theſe cauſes the 
policthon execured by the Starure ought to ve tubject ro the entry of the ton of the eldeft 
foo. And therefore i* Ceftmy que »/c had ifjue a daughter, and died before the Statute of 
27H $. his wife being great with child with a ſon,& before the birth of the ſon the Stature 
had beco made, ſorhac the poſſcffion had firſt velicd by force of the Statute in the daugh- 
ter, yer the lame after born might enter upon her, for the daughter had the poſſeſſion in the 


a 


ſame y and condition as ſhe had the ule, bur ſhe had the ule by deſcent, and ſubjeR 
to be by the birch of the ſon, and therefore he oughe to have the poſſeſſion by the 
Statute in the ſame quality and degree, and that isin the nature and courſe of deſcent. Bur 


in the Caſe of deſcenc, the ſon after born ſhall enter upon the daughter, and therefore the 
ſon in this Caſe ſhall encer upon the daughter ; and the like conftruRion in the like Caſe 
hath been made before this time, And therefore Jultice Mowntags in Wimbiſhes Cale in 
Plowdexs Com. held opinion, that if a woman hath a Joynrure made unto her in tail, 
and hath iſſue a daughter being great with child with a fon, and before the birth of the ſon 
ſbedoth diſcontinue with warranty ; now the Statute of 11 H.7. faith, that fuch perſon 
to whom the title after the death of ſuch wife doth appertain ſhall encer into the lands, and 


ſhall poſſeſs andenjoy the ſame according to their title to the ſame, as if no ſuch diſconti- 


tance had been made, and therefore he held clearly, that alchough che daughter after 
fuch diſcontinuance firit entreh, the ſon born after (hallencer upon her by the words of 
the Scarute of 11 H.7. f r the words are, that ſhe ought to enjoy the ſame according co her 
title ; but her ticle js in tail, and therefore after the bir:h of the (on he being next heir in ail, 
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theticle of the rail ſhall be devolved from her to the ton. 
So 


41 
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Sg in our Cale the Statute of 27 H.$. faith, that Crftuy que »/e ſhall have the poſſe 
fon inthe ſame quality, manner, form, and condition as he had in the uſe. And therefore 
if an uſe were limited before the Starute ro F.S. and FG. and to their heirs, and afterwards 
they entermarry, and after the Statute is made, by which the poſſefſica is executed ro them 
and their heirs during the coverture, yet they ſhall not have a divided eſtate, bur che like 
moities as they had in the uſe. So if Ceſtny que wſe be of certain lands hu1den by priority 
and of other land by poſterioriry,and after the Statute is made by which execution is made 
of the poſſeſſion of both at the ſame time, yet he ſhall have the poſicfi>n of both in the 
ſame quality as he had the ule, and all that by the expreſs words of the Stazure. And it is 
to be noted, that the Statute of 27 H.8. doth not ſpeak onely of uſes, but alſo of truſts 
and confidences, ſo that although no uſe riſe in the time of the life of Fdward Sheley, yer 

| there was a truſt and confidence expreſſed in his life. And therefore when the ule is once rai- 
ſed, it behoverh to be veſted according to the truſt and confidence which Edward Shelley 


intended and declared by the Indentures, 

Laſtly, the defendants Councel argued, That the uncle could not have the land as a pur- 
chaſor, admitting the remainder had been limiced ro the right heirs males of the body of 
Eaward Shell:y,'n as much asche eldeſt ſon of Edward Shelly had iflue Afary his daugh- 
ter which yec is alive, as appeareth by the Record, and who is heir to Edward Shelley, Ir 
hach been ſaid, that alchough that 2fery at the time of the death of Edward Shilley was 
heir general, yer it was ſaid, that the ſaid Richard at that time was heir male of the body 
of Edward Shelley. And therefore he might as ſpecial heir ' male of the body of Edward 
Shelley take the remainder, alrhough Mary is beir general ; and therefore ic hath been faid 
that if lands had been given to Edward Shellty, and to the heirs males of his body law- 
fully begotten, that in that Caſe, after his death, Richard Shelley as heir male per forwans 


dons ſhall inherit, although the daughter of che eldeſt ſon were general heir ro Edward 
Shelley, To that they aniwered, and took « difference when the heir male of che bod 

claimeth by deſcent, and when he claimeth by purchace, for in deſcents the Law is as bark 
been alledged, bur otherwiſe itis in Cafes of purchace. This difference was proved by the 
Caſein 37 H.$. Br. done 42. If a man make a giftin tail of lands in Gavelkinde to a man 


[103] and his heirs males of his body lawfully en, and hath iſſue ſour ſons, in this Caſe all 
the ſons ſhall inheric : Bur if a Leaſe for life be made of lands in Gavelkinde, the remain- 
der to the right heirs of F.S. and 7.S. dieth, having ifſue four ſons, in this Caſe the eldeſt 
ſon onely (hall have the remainder, for there can be but one right heir in the Caſe of 

urchace, 

n Ando is Ellerkers opinion expreſly in 9 H.6,24- If a man make a Leaſe for life, the 
remainder to the right beirs females of the body of 7.5. and 7.S. hath iflue a ſon and a 
daughter and dieth, in this Caſe the daughter ſhall not cake che remainder, for ſhe is not 
heir etotake by purchace. And yer it is plain, that if a gifc in tail had been made 
ro f.S. himſelf, and to the heirs females of his body, and F.S. dieth, having iflue a ſon and 
a davghter,the daughter ſhould have had the land by deſcent. Alſoin 37 H-8. Br. Done G1. 
ir appeareth, that the Lord H»ſſey made a feoffment in fee unto the uſe of Anne his wife 
for life, and after to the uſe of the heirs of his body, and after the Lord Huſſey was attain- 
ted of Treaſon, and although Breck hath not exprefled che Judgement, yer it was ſaid, ic 
was adjudged, that the right heirs ot his body could not as purchaſor rake the remainder, 
becauſe he was not heir of his body to take the ſame by purchace, by reaſon of the atrain- 
der of his father. And yer-'before the Statute of 26 H.$. if tenant in tail had commirred 
high Treaſon the land had deſcended. And in Brooks Report aforeſaid it appeareth, rhac 
are the Maſter of the Rolls took the difference berween a gitc in poſſefſion ro a man and 
to his heirs females of his body, and a Leaſefor life, the remainder to the right heirs fe- 
males of the body ; for in the Caſe of a remainder (as he ſaid ) ſhe ought to be heir indeed, 
or elſe ſhe can never claim the ſame by purchace. So it appeareth by theſe authorities thar 
in Caſe of purchace the heir male of the body ought to be heir indeed. And for that in 
our Caſe, the uncle was not heir male, for a man cannot have ewo heirs to claim by pur- 
chace, therefore as purchaſor the uncle cannot claim it. But ic hath been ſaid, that the Sta- 
tute of Dots condcionalibus aideth and helperh the heir male of the body to rake, for 
that the will of the donor appearerh, that the heir male of the body ſhould have the land. 
| The Statute faith, Quod voluntas donatoris ſecundum formam in Charta doni (ui mani- 
teſts expreſſes, de caters obſervetar, In anſwer of which, one of the Detendancs Councel de. 
clared 
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dared che reaſons of the other Caſes and authorities which had been cited, and of the 
difference which was taken before ; and therefore he ſaid, chat the Statute of Dons condi- 
cienalibus did not help this Caſe. Mr. Lirrleron in his Chapter of Eftate tail faich, Thar 
gift in tail before the Stacute of Don#s cc. betore che making of that Stature was a 
ke fole at the Common Law; and therefore put the Caſe e the Scatuce of Do- 
«i, cc. and examine if the ſame had been a fee aut conditional before the ſaid Statute, 
for otherwiſe it cannot be aneftate rail by che Stacute, For he ſaid that the Scature of Do- 
ws Condicionalibus was a Nurſe, and no mother of eftares of Inhericances tail, and that ir 
the eſtates of Inhericances is tail, but did not beget or procreate any eſtates tail 
which were not fee fimple conditionals before. And therefore he took the Law to be clear, 
that ifa man give land to a man & /emini /mo, or puers ſuis de corpore, in theſe Cales the 
donee hath no eftate in tail, but onely an eftare for term of life, for it tuch gifts had been 
made before the Statute, they had been no fee ſimples conditional ; and therefore by Ma- 
fer Lirtlerons rule no eftate tail by the Statute of Dons Condicionalibus. For the Statute 
creates no new inhericances the which were no inherictances at the Common Law, And 
therefore the Law was taken in the Cale of Martin Haſtings of Norfolk for the Mannor 
of Elfixge, that where an eftate was made to one and his anceſtors, and to the iſſues males 
of bis body. that in that Cafe he had bur an eftate for life. And fo it was holden by Sir Re- 
ger Manwoeed then one of the Juſt:ces of the Common Pleas clearly in the Argument of 
Clatches Cafe anno 16 Eliz. and therefore he examined the Cale here before the ſaid Sta- 
me; and he took it without queſtion, that if a Leate had been made for life, the remain- 
der tothe heirs males of the body of F.S.chat in this Caſeyif F.S, hath two ſons,and the el- 
deft on having iflue a daughrer dieth 1n the life of F.S. and then F.S, dieth, that in this 
Caſe the younger ſon of 7.S. cannot take this fee fimple condicienal by the Common Law, 
fr he is nor heir male of che body to take this fee ſimple by purchace, for firſt he ought to 
be heir, and ſecondly he ought to be beir male. And in this Caſe if 7.S. bad been attain- 
ted of Treaton or Felony , the heir male of his body could never have caken the remainder, 
for he was not heir, which might be the reaſon of the Lord Huſſey: Cale before cited. And 
itis holden 12 E, 3. Variance 77. thar where a man maketh a gift to che husband and 
wife, and to the heirs of the body of the husband, and ifthe husband and wife die withour 
iſſue of their two bodies, that then ic ſhall remain over; in this Caſe akhough the will of 
the donor appexreth, that the wife ſhall be alſo doner in ſpecial rail, yer for as much as by 
che order of the Common Law ſhe could not have the eftate of fee fimple conditional, for 
that cauſe ſhe could not have the eftate tail by the Scature, Bat in the ſaid Caſe where 
lands are given to a man and the heirs females of his body, there is an eſtate of inhericance 
veſted in the donee, which eftate of inheritance che S:ature of Dons Condicionalibus di- 
refs rothe heir female by deſcent, alchough there be an iflue male. 

And to that which hath been objeRted, char for as much as the limitation was to the 
heirs males of the body of Edward Shelley, and of the heirs males of the body of the heirs 
males lawfully begocten. that the heirs males of the body of Edward Shelley ſhould be pur - 
chaſors, for otherwiſe the ſubſequent words ſhould be void : The defendancs 608 peo 
{weredtothe ſame, Thar it is a Rule in Law, that when the anceſtor by aoy gift or con- 

raketh an eftate of freehold, and in the ſame gift or conveyance an eftate is limi- 

either mediately or immediately, to bis heirs in fee or in tail, that always in ſuch Caſes 
(the heirs) are words of limitation of the eftare, and not words of purchace. And that ap- 
= E, 3.9. inthe Provoſt of Beverlies Caſe, in38 E.3.31.4. 24 E.3.36. 27 E.3. 


and in divers other Books. So in as much as in this Caſe Edward Shelley took an eftate 

{ and after an eſtate is limited to his beirs males of his body, it behoyeth chat the 
heirs males of bis body of necefſicy co take by deſcent and cannot be purchaſors : otherwiſe 
s when an eftace for years is limited to the anceſtor, the remainder to another for life, the 
remainder to the right heirs of the leſſee for years, there his heirs are purchaſors. Or if the 
remainder be limited to the heir in the ogular number upon a Leaſe for life, there the heir 
taketh an eftare for rerm of life by purchace. And if it ſhould be admirred that in regard of 
the faid ſubſequent words, the right heirs males ſhould have by parchace to then and the 
heirs males of bis body, then ſhould violence be offered as well to the words as tothe mea- 
got the pacty, for if the heir male of the body of Eiward Shelley ſhould take as pur- 
»then ſhould all the other iſſue males of the body of Edmard Shelley be excluded 
take any thiog by the limitation, and ir ſhould be 2gaiaſt che exorels limitation of the 
party, 
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party. For the ſaid limicrtion 15 to che uſe of the heirs majes of the body of Edward Shel- 
ley, and of the heirs males of their bodies begorten, and tor detaulc of ſuch iffue, to 6i- 
— other perſons in remainder ; fo if Richard Shelley beirg the heir male of the body of 
Edward Shelley at the time of his death ſhould take by purchace, then the heirs males of 
the body of Richard Shelley onely ſhould be inheritavle, and no other of the ſons of Ed- 
ward Shelley nor their heirs males, and by conſequence if Richard Shelley ſhould die with- 
out iſſue male, the land ſhould remain oyer to (trangers, and all che other ſons of E1ward 
Shelley which he then had or might have, and their ifſucs ſhould be unerly diſcinberred, 
becauſe the words were in the plural number, heirs males of the body of Edward S»ellcy, 
the former confiruftion ſhall be againſt the very lecter of the Indentuces, for by this me 2:14 
the plural number ſhoyld be reduced to the fngular number, that is co lay unto one hic:r 
= the body of Edward Shelley only : and tor as much as the tuft words, viz. (het s 
males of the body of Edwerd She{{ey include the 1ublequent words, w4z. the heirs male: 
of their bodics) for every heir male begotten of the body of the heir male of E{w.:-4 
Shelley is in conftruRion of Law an heir male of the body of Edward Shelley himielr, ic. 
this cauſe the ſubſequent words are words declaratory, and do not reftrain the tormecr 
words. As in the Caſe of Littleton, if aman make a fcoftment in fee, 14 quod the tecftec 
ſhall doſuch an aR, in this Caſe Lireleron ſaid it is commonly uſed in ſuch Caſes to have 
alſo theſe words (and if the a& be not done that ic ſhall be lawful tor the feoffor to re- 
enter) the which he ſaid was more then needed, for the firſt words are ſufficient 1n 
Law and include them, yet he ſaid they are well put 1a, to declare and expreſs the Law co 
la [ 
9 oy in this Caſc,if RichardShelley ſhall not be in in courſe and nature of a delcent, 
then he could not take at all, for when aneſtatc is made toa man, 2nd after in the tame 
deed to limic the quality of the eſtate, another limiration is made, to his heirs, or to the 
heirs of his body, in all thoſe Caſes his heirs or the heirs of his body ſhall never take as 
purchaſors ; bur in this Caſe theſe words, heirs males of the body of Edward Shelley were 
words of limitation, and therefore the heir male of the body cannot take as purchaſor. And 
in proof of the firſt propofition it was ſaid, that the ſame is the reaon of the Book in 
40 40s: and of Maſter Litrletons Caſe 128, That if a man grant a reverſion or a Scig - 
nory by deed to F. S.,and his heirs, if the grantee dieth before attornment, the atcorrimen: 
[105] co the heir is void, © forif the attorament ſhould be good, then ſhould the heir be in as a 
rchaſor,where by the grant and meaning of the paruies theſe words, his heirs,were words 
of limitation to limit the eſtate of the grantee himſelf; and ſoit was hulden in Nichols 
Caſe in Plowden: Commentaries 483. that if a man leaſe lands ro a man for life, and if the 
lefſor die withour heir of his body, chat then the lefſce ſhall have the land to him and to 
his heirs; in this Cale if leſſee for life dieth, and chen che leſſor dicth withour heir of his bo- 
dy, the heir of the leſſee ſhall not have the lard, as it was holden clearly for the caule 
aboyelaid. 

And ſo the Law is clear, as it is commonly agreed in our Books, if two men exchanoe 
lands in fee ſimple, or fee tail, if both the parties die before the exchange be executed of 
each part the exchange is yoid, for if the heirs ſhovld enter, they ſhould be in as purchaſors 
by force of the words, which were words of limitation of the eltate, and nor of purchace. 
And upon the lame reaſon is Bretts and Rigdens Caſe adjudged in Plowdens Comment a- 
ries f.342. a ſtronger Caſc then this Caſe is. For a man deviied lands to another man and 
to his heirs, and the deviſee died in the life of the deviſor, and then the devifor died, and ic 
was adjudged,that the heir ſhould nov take by the deviſe, for in that Caſe the heirs are not 
named as words of purchace, but only to expreſs and limit the eſtate which che deviſe 
ſhould have, for withour theſe words, heirs, the deviſee could not haye the fee fimple, and 
the heirs are named only to convey the land in fee ſimple, and not to make any other to be 
purchaſor then the firſt deyiſee. So in our Caſe, the heirs males of the body of Edward 
Shelley are named only to give Edward Sbelley an cftate tail, and not ro make any other 
purchaſor then Edward Shelley only,and without thoſe words he could not have an eftate 
rail ; and therefore the uncle in our Cale cannot claim the lands as a meer purchaſor, but if 
he taketh ir in any ſort, he ſhall rake the ſame in nature and courſe of a delcent, and there- 
fore quacungque via data, the uncle cannot have the land ; and if he take the fame in na- 
ture and courſe of a deſcent {for as a purchaſor he cannot take) then the eldeſt ſons ſon (hall 
enter upon him,and ſo gquacrnnque vid data the ſonof the eldeRt lon ought to have the land. 
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Add therefore in concluhon ; Firſt, no execution could be ſued againſt che iffue in tail, be- 
cauſe chat ao execucion was ſued in the hife of Edward Shelley. Secondly, admitting char 
execution might have been ſued againſt the iſſue in rail. and chat execution were requiſice 
to be had in che life of Edward Shelley, in 25 much as the lands were in leaſe for years, thac 
the Reverfion was preſently veſted in the recoverors by the Judgement : Thirdly, admitr- 
ting that execution mi ſued againft the iffue in tail, and chart che Recovery was not 

the death of Edward Shelley; yer firft. for as much as by the a of Gad [5] 
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Shelley'by words of limitation : Thirdly, that Ge uſe and eftare doth not commence origi- 
inxbe uncle as meer purchaſor, bur firſt yetterh in the uncle by force of the Indentures 
Edmerd Shelley, and the recovery had agzinft him, and might haye veſted in Ed- 
wierd Shelley, nnd if it had been veſted in Edward Shellry, ther without; doubr Richerd 
She Bey had taken by deſcetit ; fourthly, that the eſtate is mr y of limitation 
of de which? always directed by the intenc of che parties; ray ic ſhould 
beabffirdand miſchievous to 2djudge rhe whole 'nhEricance to be in the difpofrion of the 
Recoveracs; or of the Sheriff who never were trufted: and laſtly, thar Richar, the uncle 
oughc eicher claim in nature or courſe of a deſcent ; and rhen no queſtion butthat the 
of che defendant was lawful, or otherwiſe meerly by purthice, the which by the rules of 
Law, and for the reaſons aforefaid he cannot z nnd therefore chey concluded that the 
of Heery che deſerdare was lawful, and that judgement ought to be given agai 
the Plainnff, chat be cake nothing by his Bill. oma + {+1926 640th 
After the faid Caſe had been andat large argued ar three feyeral days by the 
Councel of cach fide ia the Kings Ve mae. maret vere any 7 rarenefs 
i being of imporcance « end 3 of her graci- 
that Jong, cedious, ITN 
n bloud, ſhould be the undoing of both, being men of a good and ancicyc fa- 
mily, diceted ber gracious Letters ro Sig 7 homas Bromley Knight, Lon Clianceller of 
whowas of great and profound ſcience and judgement in the Law, requiring bim 
by chem toafſemble all che Juftices of Exgland before him, and upon conference berween 
chemſelves touching the ſaid Queſtions, to give their Reſolutions and Judgemencs thereof ; 
and the Lord Chancellor in Eaſter Term in the 35. year ot her reign called be- 
fore him at his bouſe called Tork bouſe. Sir Chriftopher Bray Kaight, Lord chief Juftice 
of Exylexd and all his Compatiions Juſtices of the Queens Bench, Sir James Dier Knight, 
Lord chief Juftice of the Court of Common Plees, and all his Companions Juſtices of che 
ſame Court, and Sir Reger 1 anweed Knight Lord chief Baron of the Exebequer, and the 
Barons of tac Exchequer, before whom che Queſtions aforelaid were moved aad ſhortly 
argued by Setjane Fenner on the Plaintiffs part, and by ene on the Defendancs part. Ac 
which time the Lord Chancellor was of opinion for the Defendant, and openly declared [166] 
his opinion before all the Juſtices, Thar upon the thitd Queſtion the Law was for the De- * 
fendane, and for that cauſe the entry of the Defendant was lawful the uncle, but the 
ſaid Queſtions were noc reſolved at that time, for the ſaid Juſtices did defire time to con- 
fderot the Queſtions, And 8. or 9. days afterin the ſame Term, all the ſaid Juflices and 
Barons mer cogerher in Serjants Inne in Fleerftreer, for the Reſolurioos of rhe ſaid Caſe, 
and chere was the Caſe ſhortly argued again by them ; after which arguments the Juſti- 
ces at that time did coaferre amongft themſelves, and cook further time to conhder of the 
laid Queſtions inthe next Vacation until the beginning of Trinicy Term then nexe follow- 
ing; and accordingly in the beginning of Triniry Term after great fludy and conſideration 
the ſaid Record of the ſpecial verdi&, all the faid Juſtices and Barons wer again in 
Serjants Inne in Fleerftreer, at which time mr. themſelyes all 'the Ju- 
ftices of England, the Lord chief Baron, and the Barons of the Exchequer, except one of 
the puiſoe Juſtices of the Court of Common Pleas, agreed that the entry of rhe Defen- 
dant was lawful upon the faid Richerd the uncle ; and four or five days after their laſt 
Rr Es fo Defendants Councel came co the Barren the Queens od moved 
the Juſtices ro know their Reſolu:ions in the ſaid Caſe, for their Reiolucion was not before 
known to the Defendant nor to his Councel: And Sir Chriſtopher Frey Knight Lord 
chief Juſtice anſwered, that they were reſolved, and demanded of the Plaintiffs Councel 
being thea at the Barre, if they could ſay any more on the Plaintiffs part, who anſwered, 
Thar 


——_— | 4 
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Hill Ter, a ann. 28 Eliz. LEE Grendon and Mhbanie i in 
the Kings, Betich. 


Albanits Cale." 


[r10. A oP tabs brought by Job Grids Plaicciffaga inſt 7 bowas Albanie Defendant for 


Treſpaſs done in 20, acres of Lyugaps pookkbe Midd. The Defendant as 

ve acres pleaded, that France Bunny 14455,20 Eliz, by deed indented did enfeoff 
Ban el, ad i uſe of the ſaid Francs for life, apd after unto the uſe of one De- 
en tail, and after tothe uſe of one Walter Bunny in tail, and after to the uſe of 
wyny.in fee. And afterwards, yiz. 1 1ais 21 Eli. the ſaid Frexcrs of the 

rs epon Por &c. did enſeoff one- Richard T owpſen- in fee, upon whom the ſaid 
David encred for the forfeiture. And afterwards, viz. 1 2444 22 Eliz. deviſed the ſaid 
five acres unto, Adaw Blunt for 23. years, who enfeoffed the ſaid 7 bewas Albanie the 
tow Defendan:, and juſtifiedrhe Tr ,.and gave colour tothe Plaintiff. And as to the 
faid 1 5; acres reſidue, the Deſendavt thar the ſaid David ſo ſeiled as aforelaid in 
tail, 2 Mais 22 Ebi. by ded ndeneed ad explle the Chancery according to the Sta- 
torr Aud Þorgain and ell the faid 15. acres to the ſaid Defendaoe in fee, and juſtified the 
Has ge? = gaye colour to the Plaintiff, The Plain tephad apd od, that in the ſaid 
dee feolfmenc x of the laid Francu Bunny om provid; that if ir ſhould happen 
5 Poke na. þ todic wichour iſſue male of is body, chat it might be lawful or the 
id 'Francw at. 8 25a at his re during his life by his deed i d to be ſealed 
and delivered inthe preſence of four honeſt and. credible witneſſes ac the lea({, to alcer, 
obag tna.oingp! anc or amplific any uſe, or uſes, limitations, incents, or purpoles 
limited,or appointed in or by the (aid deed of feoffmenc, or the uſe of any parcel of che 
picmilles. And afterwards 1-/Maii 23 Elix, the faid Puter Lumbard died without iſſue 
male ; 
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male,zod #fter,that is to fay, 20 Marcii,24 EL! the faid F oy Indenture between him 
and the faid Devid Buwy, and ſealed and delivered in the preſence of four honeft and 
cedible wirnefles boa names as oeghte to be) did alter che uſes in the faid 
" deed comditied ; and further” covenanted and agreed with the faid David, that for ever 
from chenee after the ſaid Mites Hitchcock and his heirs, &c. ſhould ſand ſeiſed of the 
aid 30. acres to the uſe of the Plaintiff in fee, as by the (aid Indeature more fully appea- 
os, by force whereof be was ſeiſed until che Defendant did rhe Treſpaſs prove. The 
'rejoyned and confeſſed, that in the ſaid deed of feoffment there. was ſuch a 
Proviſe as the Phaintiff m his Replication hath alledged. Bur he faid, that the fajd Fren- 
cw the life rime of the faid Peter Penruddech., [cil. t Aprils, 23 Eliz, by his 
deed did retornece, relinquiſh and ſurrender unto the ſaid Miles, David, Nicholas, Wal- 
rey wid Stephen, ul ſuch liberry, power, a9d atithority of revocation, tha he had afrer 
the dearly of the faid Perry withour ifſue as is aforeſaid. And furthet the faid Francs b 
<>e (irs beet granted uncs them and rhbeir heirs, that for eyes from cthenceforth as 
the ſaid Condition, Provifo, Covenant, and Agreement, 2s the ſaid powet, hberty, and 
eubericy fhould ceaRe, and to alt intents ſhonſd be void ;z8c. Upon wiftch rej 
wo demurre in Law. And Althews ind others of Councel with the Plain: 
argue, Thar by the ſaid feoffment, the liberty and power aforeſaid was not extinguiſhed 
cr lo, for the feoffmett is ſafficient eo exclude the parry of all righcs and eitles co the 
hind, + wil prefent 25 furtre ; bur an auttiotity or power which is collateral unco the 
tight #6d ricle of the land wis nor nor could be given of txtndt by the feoffmens, noc 
Bow gmt diſable himſelf co make an eftate oocyrding in his amchocity ab power, 
oben the att commerh in eſſe. As in 15 H:4.t. where Ceſtny que #fc devileth, that his 
fofless hail fall his Had 2nd dieth, and afrerwards his ces make a feoffmenc over, yet 
the ſeolſees tmay (ef! > theit own feoffment, becauſe the power to ſell was meer col- 
lirersl co the righr of che land. 

And fo if Execators have to fell lands to 7.5. and they enter arid diffeile the 
het and enſtolf x ſtranger, yet chey may ell co /.S, for the ttaſon before, And it was 
jeferiibled ro tht Caſe of Tithes in 42 E.3.13.4 where ic is holden, that a Price. Pacſoa 
it perfonee ſhall have Tithes 2gainſt his own feoffment, becauſe he doch not claim them 
in of the ownerſhip of the land, or ay right or tile therein, bur as Tiches in 
charfie is Parſon by collaceral tile. And 12 A.41- pendant a Precipe, the Te- 
nine makech 2 feoffment, and after erroneonsy judgement is given againft him, yer he 
ſhall hives wrir of Error dgainſt his own feoffmment, for the Errox is co the righc 
of the land. And as to the Releaſe they faid, chat char which ſhould be releaſed is bur a 
 polſivility which cannot be releaſed, And a diyerfiry was taken berween a Condition 

and a Condirion ; for a Condition lubſequent before the breach 
thereof may be releaſed, for there che eftare paſſerh and the tion is annexed to 
thar which may be relesſed. Butin the caſe of a Condition precedent, chere is buc a poſ= 
; as if to you, that if you do ſuch an a, thac you ny ny of 
20... per axx. during your life, atd before the performance of the Condition 
the annuity to rne, this releaſe is void, becauſe thar the Releaſe cannoc extindt n ility. 
The Cafe of Lirtlerow Chaprer Releaſe 105. where the ſon releaſeth in the life of his fa- 
ther, the releaſe is void. And 4o E 3. a furure duty as a Relief 8c. is not releaſed by this 
word i$ E.3.26.4. Avowry 99. ; 
On the reit was om of os bug Tango; atin Goel he 

That the fad feodfinienc utterly excinguiſhed the ſaid power and auchoricy, fo as 

offot had difabled himſelf ro execure ho fame when it came in eſſe, And cherefore 


the Caſe by way of admittance is oo other in effe, bur that A. enfeofferh B. to the uſe 
oF A. for Life, and after to the uſe of Z. in tail, and after to the uſe of C. in fee, with Pro- 
viſo and to tevoke the uſes. and to litnit new uſes if A. ſurvive B. and afterwards 


A. naketh 2 , ind afitr F, dieth ; wherher A. may ſimit new uſes agaioft his 
own feoffinenr is the Queſtion ; and Ithink that he cannor, And firſt he ſaid, that a Li- 
very is ffuch Forte that the ſanie giveth and excludeth the feoffor not onely of all his 

ne rights, but of all future rights and rides, Alſo as the Boks are, inthe Caſe of Te- 
CN þ H 7.1. and inthe Caſe of Intruder, and Recovery in a Writ of 
Deſcent in 9 H:7 44 b. and in the Caſe where the ſon diſſciſeth the facher aod makes a 


inz9 H.6.47.4 And ia all afions which are in manner <ollateta] te the land, 
as 


cut] 
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Albanies Calc. 


6.44.4. The Calc of Artaint, 338 E3.16-6. The Caſe of Detceat, in thele Caies 
RE RIES by the feoffment of the land, and yer they are collateral to the 
right of the land, by which no land is demanded, bur are onely to reform the erroneous 
proceeding, the falſe oath, and falſe return of the Sheriff ; but becauſe chat by a mean thc 


pollefſioh and inheritance of the land, ſhall be allo removed and deveſted by them, for tis 
cauſe by feoffment of the land, theſe Ations are gone. 


$o in the Caſe at Barre, although that the power to revoke the former ules and eſtates, 
and” ro limit a new uſe is not properly any. interelt or right..in che land, yer it is a mea 
by which' the poſſeſſion and right of the land ſhall be altered and develted our of a 
third perſon. Iſo it is clear, that a future uſe ſhall be giyen exclaſive in the Livery, as 
27 H.8:29.b, and in Delewors Caſe Plow. Comm. and then if furure right, future action 
which is collateral to the right of the land, and future uſe (hall be given and extinguiſhed 
| by the Livery of the land ; So it was faid, ſhall it be in the Caſe at the Barre ; for ler 
vs examine the Caſe by | rcels,and put that it the Caſe aboye the Proviſo had been only, 
That if A. ſurvive B. that" then he might revoke the former uſes, wichour more ic were 
clear, that #fter the ſaid. feof he could not revoke, fot then he ſhould have the lard 
2gaioft his own feoftment, which ſhould be againſt all reaſonz; and againſt all che Books 
Then in the Caſe at Barre the Proviſo goeth further, ſeil, That he may alcer. charoe, 
&c. Put caſe then, that he had power to revoke the ancient uſes, and power to limic new 
uſes to 2 firapger, how ſhould the range haye this new uſe? truly by force of the firlt 
xfmeat made by the ſaid A. for out of that all che prefenc and fucure-utes alſo,grow. 
"And the ſtranger ſhall Hhaye this uſe in manner by the ſaid A. againſt his own lace fecft- 
ment and tyery, which for thecauſes aforefaid cannot be. And it was faid that the Book 
in ts H.7.1t, 6. which hath been cited on the other fide is- not to be reſembled to this 


Caſe for two cauſes ; one; becauſe that there the feoffees having power to {ll as is afore- 

ſaid former feoftment oyer to the firſt uſes, for ſo is the Book, and theg_norwithftanding 

their feoftqpent they may {ell as well as the Teſftator _y deviſe, and that was the uic, 

The ſecor pF is, becaſaſe that when the feoffees (ell che uſe, the yendee is in by the 
7 


deviſe of Teffuy que w/c ; as in the Caſe of Executors who haye power to (ell, there vendce 
ſhall ben by the Teftaror and not by them ; but in the Cale ar Barregthenew Ceſtuy que 
uſe, 2 Vai been faid before,ſhall be in in a manner by the feoftor, for the feoffor in caic 
of an eftate tail limited in ule, ſhall be ſuppoſed donor, And as to the Caſe in 12 A[ſ.q1. 
of Error, he ſaid, That thefeoffment cannot barre him of the Writ of Error, becaulc that 
notwithſtanding his fcoftment he remains Tenant as to the demandant, aad ſhall plea 
all leax WINS the Tenant may plead, and norwithſtanding the ſame ſhall be received, &c. 
ied Judgement given againſt bim as Tenanr, by which upon fuch Judgemenc given a gainſt 
him after his feoffment he ſhall have a Writ of Error ; bur if after the Judgement given 
he make a feoffment, he ſhall never have a Writ of Etror, oor Atraiot ; and therefore the 
Treaſon is not inthe Caſe of 12 Afſ- as bath, been urged, that the fecftmene doth not cx- 
tin i, becauſe it is collateral to the right of the land, for then by che ſame reaſon his 
feoftment #ter Judgement givet ſhould not extin ic; whetefore ic ſeemed to him, that 
rhe ſaid fecttment had. extinguiſhed the faid future power, And of ſich opinion upou 
conference had with the Lord Ander/on and other juffices was #ray chief Juftice of 
England, and all the Court of Kirgs Bench, thar is to ſay, thac by the ſaid feotfment, his 
power as well zo revoke, as to limit new uſes waSutrerly gone and extinguiſhed. Ard 
to the ſecond. Poiht, he conceived, that the ſaid furure power might te releaſed, for iemay 
be reſembled 'to a Condition lubſequent, for although thas "the performance or breach 
thereof cabtiot be done without an a& precedent ; as if A. enfeoff B. and his heirs upon 
cooditich, that if B. ſuryive C. if then A. or his heirs pay ynto F, bis. heirs or aſſignees 
46.5. 'that then he and his heirs ſhall reenter ; in this Caſe, the ſame is a Condition ſub(c- 
ſequent, 31d although the ſame cannot be performed bur upon 2 contingent, yet is the In- 
heriranc#ip him, ing the ſame ſhall deſcend ro his heir, and cherefgce may be releaſed, ard 
his heir by his releale mdy be barred. And therefore if a man make a feoffinent in fee 
with. wittaoty, in this Caſe before that he can vouch, he ought to be impleaded, to as 
the vouther dependeth upon an a uncerrain, that is to fay,. that he ſhall be imp/ca- 
ded in a reall afion by a firanger, yer by the Releaſe of. all demands, Lirrleron in 
his Chapter, of Warranty. fol, 171. faith, That the Warranty is excio&t, for it is an 
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fahericaace in him and may delcead to the heir, and by coalequence may be fe- 
_ if a mn covenant to doe a collateral thing, in this Caſe before the breach thereof, 
a releaſe of all ARtons, Suits, and Qu1arrels is nothing worth, for before the breach there 
is not any duty, nor cauſe of Action, bur the breach ought to go before as it was adjud- 
ged, Tr. 4 Eliz, Rot. 1027. in Communs Banco, Bu: in the fame Cale a releaſe of all Co- 
venancs ſhall barre che ſame, as it is faidin 35 H.8.56,57. Dier. For by his death the 
Law transferres ic to his Executors, and by conſequence he may reicaſe it. And 16 E.z. 
Fitz, Barre 245. A woman hath title of Dower of land, whereof one is Tenant for life, 
the reverſion to another in fee, and the woman relealeth ro him in the reverſion, it is a 
good barre in a Writ of Dower againſt Tenant for life, and yer at the ſame time ſhe had 
-noc canſe of Aion againſt him, but in farwro after the death of Tenaac tor life, 
So 21 H.7,41- releale of annuity to the Patron in time of vacation is good, yet no Ai» 


on liech agaioft him, nor againſt any ocher cill a lucceſſor be made; and yer a releaſe 
ſhall extinguiſh it. AnJ put that in the Caſe at Barre, the power of reyocation upon the 
faid conti had been reſerved to the feoffor and his heirs, wichout doubt, the ſame 
was an Inhericance in him, and ſhould deſcend to his heir, and by conſequence his re- 


leaſe ſhall exinRt ic; Bur as to this Point the Court gave not any reſolution : Bur ic was 
agreed by the wholCours, that if che power of revocation had been preſent as uſual 
provifions of revocation are, that it might be extinguiſhed by releaſe, made by him 
who had ghe power, unto any who had eſtate of freehold in the land in poſleſſion, rever- 
fion, or remainder, and by it che eſtates which before were defcaſable by the Provilo, are 

And he moved another Point, that if it were admitted, chat the ſaid future power could 
not be releaſed, yer as well the as the Proviſo and Covenant might by the ſame 
words of defeaſance be defeated, tor both are execucory, ſel. the power ic ſelf which was 
created by the 1aid Covenant and Proviſo which, &c. and as the Proviſo and Covenant 
ic ſelf commence by deed, ſo by deed they may be adnulled and defeated. And it was 
laid, char in all when any thing executory is created by a deed, that the ſame thin 
by conſent of —_— who were parries to the creation thereof, might be by deeir deck 
defeated and made yoid ; and therefore it was faid, that Warranties, Recogniſances, 
Ren: Annuities, Covenants, Leaſes for years, Ules at the Common Law, and ſuch 
like, may by a defeaſance made with the mutual conſent of all choſe who were parties to 
the creation of them by deed be adnulled, diſcharged, and made void ; for it was ſaid, 
ic ſhould be range and unceaſonable, that a thing which is created by the a of the 
parries, ſhould —_ a& or mutual conſent be diſſolved again. And of the ſame 
opinion was Fray Chief Jaftice, and the whole Court, ſcil. That by the ſaid defeaſance 
as well the ſaid Covenant which created the ſaid power, as the power is (elf created there- 
by was utterly defeated and adaulled ; And according to the Reſolution Judgement for 
the cauſes aforeſaid was given. 


—————_— 
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The Caſe between Dillon and Freine, commonly called, 
The Caſe of Perpetuities, Or, 


Chadleighs Caſc. 


Iliam Dillen Eſquire, brought an ARtion of Treſpaſs againſt Jobs Freine in 
Y the Kings Bench for breaking of hyjs Cloſe called Sedox in che Pariſh of Tave- 
Beck inthe County of Devon : The Deftdanc pleaded, Not guilty, and the Jury found 
a ſpecial Verdi to this cffe& ; Sir Richard Chudleigh Knighe was (eiſed of the Mannor 
of Heſcet, whereof the place where, &c. was parcel in his demeſa as of fee, and bad ilue 
Chriſtopher Chudleigh his eldeſt ſon, Thomas his ſecond ſon, Oliver his third ſon, and Ni- 
chelar his fourth ſon. Sir Richard Chudleigh 26 Aprilis annis 3 & 4 Phil. & Mar. by 
his deed indented, Quadripartite (whereof one part ſealed with his ſeal was ſhewed forth 
t the Jurours in eyi —_ of the ſazd Maanor did enfeoft Sir John Seinelinger Knight, 
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as 34 HG 44-e. The Caſe of Attaint, 38 E 3.16-6b. The Calc of Deicent, in thele Caics 


theſe ations are extin by the feoffment of the land, and yer they are collateral to tlie 


> land, by which no land is demanded, bur are onely to reform the erroneous 
#. airs the Fill oach, and falſe return of the Sheriff ; but becauſe chat by a mean the 
polleffion and inheritance of the land, ſhall be alſo removed and deveſted by them, for 1:5 
cauſe by feoffmene of the land, theſe Aftions are gone. 

So in the Caſe at Barre, al;hovgh that the power to revoke the former uſes and eſtates, 
2nd to ſimit a new uſe is not properly any. interelt or right, the land, yer it is a meaa 
by which' the poſſeſſion and right of the land ſhall be altered and deveſted out of a 
third perſon.” Alſo it is clear, that a future uſe ſhall be giyen excluſive in the Livery, as 
27 H.8:29.b. and in Delawors Caſe Plow. Comm. and then if fucure rights future action 
which is callateral to the right of the land, and future uſe ſhall be given and extinguiſhed 


"by the Livery of the land ; So it was faid, ſhall ir be in the Caſe at the Barre ; for ler 


vs examine the Caſe by rcels,and put that it the Caſe aboye the Proviſo had been only, 
That if . furvive B. that” then he might zevoke the former uſes, withour more ic were 
clear, that *frer the ſaid feoffment he could not revoke, for then he ſhould have the lard 
»64inft his own feoftment, which ſhould be agaiaſt all ceaſon,; and againſt all che Books 

Then in the Caſe at Barre the Proviſo goeth further, ſe5/, That he may acer. charge, 
&c. Put caſe then, that he had power to revoke the ancient uſes, and power to limic new 
uſes to a ftravger, bow ſhould the have this new uſe? trul farce of the fir(} 
feoffineat made by the ſaid A. for out of that all the preſent and fucure-uſes alſo grow. 


And the ftranger ſhall Haye* this uſe in manner by the ſaid A. againſt his own lace fecft- 


ment and livery, which for the cauſes aforeſaid carmor be. And.ic was (aid that the Book 
in ts H.7.1t, b. which hath been cited on the other fide is- not to be reſembled to this 
Caſe for two cauſes ; one; becauſe that chere the feoffees having power to ſell. as is afore- 
faid former feoftment oyer to the firſt uſes, for (o is the Book, and then notwithſtanding 
their feoftent they may fell as well as the Teftator = deviſe, and that was the utc, 
The ſecor ſon is, becauſe that when the feoffees (ell the uſe, rhe yendee is in by the 
deviſe of Ceffay que w/e ; as in the Caſe of Executors who haye power to ſel there vendee 
ſhall befn y the Teftator and not by them ; but in the Cale ar Barrezthenew C eft uy que 
#ſe, 2s hath been (aid before,ſhall be in in a manner by the feoftor, for the feoffox in caic 
of an eftate.tail limjced in ule, ſhall be ſuppoſed donor. And as to the Caſe in 12 4{.q1. 
of Error, he ſaid, That thefeoffment cannot barre him of the Writ of Error, becaule that 
notwithſtanding his feoftment he remains Tenant as to the demandant, aad ſhail plea. 
all leax Which the Tenant may plead, and norwithſtanding the ſame ſhall be received ,&c. 
a Judgement given againſt bim as Tenant, by which upon (uch Judgement given againſt 
him afrer his feoffment he ſhall have a Writ of Error ; bur if after the Judgement given 
he make a' feoffinent, he ſhall never have a Writ of Etror,. not, Atraiot ; and therefore the 


Treaſon is not in the Caſe of 12 Aſſ* as hath, been urged, that che fecftmene doth not cx- 


tin ir, becauſe it is collateral to the right of the land, for then by che ſame reaſon his 
feoftment ater "Judgement given ſhould nor extinCt ic; whetefore it ſeemed to him, that 
the faid Rene had. extinguiſhed the faid future power, And of ſuch opinion upou 
conferetce” had with the Lord Anderſon and other juffices was Wray chief Tuftice of 
England, and all the Court of Kirgs Bench, thar is ofay? that by the ſaid feotfment, his 
power as well zo revoke, asto limit new uſes waSutrerly gone and extinguiſhed. Ard 
to the ſecond Poiht, he conceived, that the ſaid future power might te releaſed, for itmay 
be reſembled" to 4 Condition lubſequent, for alchcugh thas "the performance or breach 
thereof cabtiot be done without an a@ precedent ; as if 4. enfeoff B. and his heirs upon 
condition, that if B. ſuryive C. if then A. or his heirs pay ynto F, his heirs or afſi 
46.5. that then he and his heirs ſhall reenter ; in this Caſe, the ſame is a Condition ſuble- 
ſequent, 3dd although the ſame cannot be performed but upon a contingent, yet is the In- 
herirancEip him, and the {ame ſhall deſcend to his heir, and therefoce may be releaſed,ard 
his heir by his releale m y be-barred. And therefore if a man make a feoffinent in fee 
with. wartagty, in this Caſe before that he can vouch, he ought to be impleaded, to as 
the vouther devendeth upon an at uncerraih, that is to fay,, that he ſhall be imp/ca- 
© 


ded in a reall ation by a firanger, yer by the Releaſe of. all demands, Littleron in 


his Chaptc;, of Warranty. fol, 171. faith, That the Warranty is extio&t, for ic is aq 
> 63+ a ainr Moe cos Inhe. 
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fahericaace in him and may deſcead to the heir, and by coalequence may be fe- 


Alſo if a min covenant to doe a collateral thing, in this Caſe before the breach thereof, 
a releaſe of all ARtions, Suits, and Qu1arcels is noching worth, for before the breach there 
is not any duty, nor cauſe of Action, bur the breach ought to go before as it was adjud- 
ged, Tr. 4 Eliz, Rot.1027. in Communs Banco, But in che ſame Cale a releafe of all Co- 
yenants ſhall barre che ſame, as it is ſaid in 35 H.8.56,57. Dier. For by his death the 
Law transferres it to his Executors, and by conſequence he may reicaſe it. And 16 E.z, 
Fitz, Barre 245. A woman hath title of Dower of land, whereof one is Tenant for life, 
the reverſion to another in fee, and the woman relealeth ro him in the reverſion, it is a 
barre in a Writ of Dower againſt Tenant for life, and yer at the ſame time ſhe had 
-noc preſent canſe of Aion againſt him, but in fatwro after the death of Tenant tor life. 
So 21 H,q,41+ releaſe of annuity to the Patron in time of vacation is good, yer no Ai» 
on liech againft him, nor againſt any ocher cill a lucceſſor be made; and yer a releaſe 
ſhall extinguiſh it. And put that in the Caſe ar Barre, the power of revocation upon the 
faid conti had been reſerved to the feoffor and his heirs, without doubt, the ſame 
was an Inheri in him, and ſhould deſcend to his heir, and by conſequence his re- 
leaſe ſhall exvanRt ir; Bur as to this Point the Court gave not any reſolution : Bur it was 
agreed by the wholCourr, that if che power of revocation had been preſent as uſual 
proviſions of revocation are, that it might be extinguiſhed by releaſe, made by him 
who had ghe power, unto any who had eftace of freehold in the land in poſleſſion, rever- 
fioo, or remainder, and by it che eſtates which before were defcalable by the Provido, are 
by fuch releaſe made good. 

And he moved another Point, that if it were admitred, chat the ſaid future power could 
not be releaſed, yer as well the as the Proviſo and Covenant might by the ſame 
words of defealance be defeated, tor both are execucory, ſcs/. the power it ſelf which was 
created by the 1aid Covenane and Proviſo which, &c, and as the Proviſo and Covenant 
ic ſelf commence by deed, ſo by deed they may be adnulled and defeated. And it was 
laid, rhax in all Cafes, when any thing exeautory is created by a deed, that the ſame thin 
by conſent of all perſons who were parties to the creation thereof, might be by theirdeck 
defeated and made yoid ; and therefore it was faid, that Warranties, Recogniſances, 


Ren: , Annuities, Covenants, Leaſes for years, Ules at the Common Law, and ſuch 
like, may by a defeaſance made with the mutual conſent of all choſe who were parties co 
the creatzon of chem by deed be adnulled, diſcharged, and made void ; for it was faid, 


ic ſhould be Rtrange and unceaſonable, that a thing which is created by the a& of the 
parties, ſhould not by their a& or mutual conſent be diflolyed again. And of the ſame 
opinion was Fr Chief Jaftice, and the whole Court, ſcil. That by the ſaid defeaſance 
as well the ſaid Covenant which created the ſaid power, as the power is (elf created there- 
* by was utterly defeated and adoulled ; And according to the Reſolution Judgement far 

the cauſes aforeſaid was given. 


— 
D —— 


The Caſe between Dillon and Freine, commonly called, 
The Caſe of Perpetuities, Or, 


Chadleighs Calc, 


Itiam Dillen Eſquire, brought an ARtion of Treſpaſs againſt Jobs Freine in 
Y the Kings Bench for breaking of bjs Cloſe called Sedon in che Pariſh of Tave- 
Bock, inthe County of Devon : The D ant pleaded, Not guilty, and the Jury found 
a ſpecial Verdit to this effe&t ; Sir Richard Chudleigh Knight was (ciſed of the Mannor 
jþ Heſcet, whereof the place where, &c. was parcel in his demeſa as of fee, and had idue 
bri ver Chudleigh his eldeſt ſon, Thema: his ſecond ſon, Oliver his third ſon, and Ni5- 
chelas his fourth ſon, Sir Richard Chadleigh 26 Aprilis anni 3 & 4 Phil. & Mar. by 
his deed uadripartite (whereof one part ſealed with his ſeal was ſhewed forth 
to the Jurours in evidence) of the ſaid Maanor did eafeoff Sir John Seinelinger Knight, 
E Guler 
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Giles Strang waies Knight, and divers others, to have and to bold ro them and their heirs, 
unto p vecges 2" des (os Richard and his heirs, on the body of Mary then wife of The- 
#4; Carew lawfully begorten, for default of ſuch iſſue vato the ute-of the'ſaid Sir Ri- 
chard, and to his heirs on the of Elic.abeth then wife of Richard B eampfietd lawfully 
begotten, and for defaulc of ſuch iſſue, unto the uſe and of his will for ten 
years immediately after his death ; and afrer the ſaid term <nted, unto the uſe of the ſaid 
teoffees, and their heirs during the life of the ſaid Chriftopber Chudleigh the fon, and after 
his death, tothe uſe of the firſt iſſue male of the. of the ſaid Chriftopber lawfully 
to be begonten, and for default cf ſuch iffue, to the uſe of rhe ſecond ifſue male of the 

of che ſaid Chriftepher the ſon lawfully robe en, and to the heirs of 'che body of 
ſuch ſecond iflue lawfully begorten, and fo withlike remaindersunro the tenth iflue mate, 
cndferdufict ef talc trpethonuny of che ſaid Chriftopber the fon, unto the ule of 
Themes fon of the faid Sir Richard, and to the heirs of his body lawfully begorren, and 
for default of ſuch ifſue, uato the.uſe of the faid Oliver, and to the heirs males of bis 


body lawfully begotten ; #nd for defaulr of fuch iflue, umo the uſe of the id Nicholas, 
and to the heirs of his body lawfully and for defauk of fuck ifſue, unto the uk 
of the right heirs of the ſaid Sir Chrefopher for ever. And afterwards, that is tofay, 


17 Nov. 5 & 6 Ph.&> Mar. the ſaid Sir Richard Chwdlcigh died wighour Hue on the bo- 
dy of the {aid Mary and Etiz.aberh or any of rhem ; and afrer his that is to ſay, 
14 Azgnfti, x Eliz. the ſaid feolfees (the {aid Oliver Chadleigh then being alive) by their 
deed ſcaled with their feal bearing dare the fame day and year, <d the {aid Chrs- 
fopber Chudleigh in fee unto the uſe of him and his heirs, which ſeoftment was made 
without any conſideration. And the ſaid 2 66 we had notice of the ſaid -ufes in 
the ſaid quadripartice Indenture fpecified and . And afterwards, that is eo fay, 
2 Sept, 3 Eliz. the ſaid Chrofopber had iflue Strachiey Chadieigh his cldeft fon. And 
after, that is to ſay, 3 Aſarcis 5 Elie. the ſaid Chriftepher had Jobn Chudleigh bis 
ſecond fon; and afterwards 1 Falis 6 Etiz. by deed indented and enrolled the fourth day 


of Oftober next enſuing before the Clerk of the Peace, and one Fuftice of Peace within 
the laid County, ing to the Scature of 27 H.8. did bargain and fell the faid Mannor 
to Sic Jobn Chichefer Knighe 20d his Heirs, tothe uſe of him and bis heirs : Bur ir was 


found, that berween the date of the ſaid Indenture, 20d before the enrolment, that is co 
ſay, 6 ful ane ſexte ſupradifto, the faid Chriſtopher by his deed, ſealed with his Seal, 

ing date the ſame day and year, of the ſaid Mannor did enfeoff Sir Fobw Chickeffer nnd 
bis beirs, uato the uſe of bun and bis heirs with warranty agaicft all: And afrerwards 
the ſaid Serechley, anwe 12 Eliz., died wichour iffue, And the Jury further found, that Sir 
Jobs Chicefter, 6 Sepe. 77 Eli. of the Gid Mannor did dip Chickefter im fee. 
Fe Mit Gyr ep actin 0c: balg fancy fred be Gene 

- ce. tout land 
Amr Gd Johs Freine for kit accooding tO the cuſtome of the Mannor, rat Sr 
of he entred, upon whom the ſaid Jobu Chudleigh 11 Aarecii 28 Eliz. did emer imo 
the ſaid Mannor, and the ſame day and year did thereof infeoff the faid Filiew Dilen 
now Plaintiff in fee, who entred in the place where, &c. upon the poſſefſion of the De- 
fendant, upon whom he reentred ; and whether upon the. whole matter the ſaid Jobs 
Freine \ve guilty or not, the Jurours pray the diſcretion of the Jultices,&c. 
And this Cafe as to the principal point was fuch : 

Sir Richard Chudleigh having iflue Chriſtopher, Thomas, Oliver attd Nicholas after the 
Starute of 27 H.$. did enfeoft divers of the Mannor of Heſcet in fee utto the uſe of his 
feoffees and their heirs, for the life of Chiſtopher his eldeſt ſon, and after to the uſe of the 
firſt ſon which Chrifopber bis ſon ſhould beger in tail, and ſoro thetenth ſon; and after 
to the uſe of the ſaid Thewar his ſecond fon in tail ; and afier to the uſe of Oliver his 
third fonin tail; and after to the uſe menu inks rail ; avd after co rhe 
uſe of the right heirs of Six Richard: Sir Richard died, and before any ifſue born of the 
body of Chriftephey his ſon, the ſeeffees enfeeff Chrifopher having notice of the former 
uſes, and afrerwards Chriftopber hath iflue Strrechlery 20d Jobw. If the uſe which before 
wes in — veſt in the ſaid ſons of Cbriftopher, ard ſhall be execmed by the 
Scacure of 27 H.$. was the » and great deubr of the Caſe. And in this Caſe 
the is 8s other, bur theſe contingent yſes before their effence by rhe ſaid 
t of the ſecffees be defiroyed ard fibvyerted, fo that they ſhall never riſe _ 

x 
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the eſtate of the feoftzes after the birch of the iſluez. And this Caſe was argued many 
zimes at the Barre on the parc of che Plaincift, and on the Detendants part in the Kings 
Beach. And becauſe the Cafe was ditficul: and of great coalequence and importance, ic 
was though neceſſary that all che Juſtices of England openly in the Exchequer Cham- 
ber upon lolemne Argumenr, ſhould ſhew cheir opinions in this Caſe, And afterwards, 
Ter. Hil. 36 Eliz.. the Caſe was argued in che Exchequer Chamber before all the Juſtices 
of England, by Hugh wiat on the Plaintiffs pare, and by Cook the Queens Solliciror 

on the Defendants par:. And atcer in Eaſter Term following. by Robert At- 
kinſos for the Plaintiff, and by Francs Bacon for the Defendant, but I did not hear their 
Arguments. And yer ic is neceſſary to Report what matters were moved at the Barre to 
the intent the ſtate of che Queſtion ſhould be betrer known, and the Arguments and Rea- 
ſons of the Judges at the Bench better apprehended. 

For the Argument of the principal poin: four things are to be conſidered. 

Firſt, what an uſe is, and the ſeyeral natures of uſes; and of what efteem and account 
all manner of uſes are in judgement of Law. 

Secondly, if contingent uſes (as well as ufes in eſſe) might have been diſcontinued or ta- 
ken away at the Common Law before the Scatute of 27 H.8.cap.10. 

Thirdly, if our contingent uſe had betn diſcontinued or deſtroyed, if the ſaid Statute of 

. 27 H.$. had not been made, in as much»as the feottee had notice of the uſes. 

Fourthly, if the ſaid Seacute of 27 HS. preſerve any contingent uſe, which had been 
deftroyed by the Common Law, and in that to conſider the milchiefs which were before 
the ſaid AR, and the remedy which the makers of the Act have provided by the purview 
thereof. What an ule is, and the ſeveral naturesof uſes, and of what eſtimation all uſes 
arcinlaw? Anule is « cruſt and confidence which is not ifluing out of land, bur as a 
thing collateral annexed in privity to the eſtate, and to the perſon, touching the land. 
ſcil. That Ceftwy que «ſe (hall rake the profits, and that the Terre-tenant ſhall make 
eſtares according to his direction. So that, he who hath an uſe hath nor jus neque in re, 
neque ad rem, but onely a confidence and cruſt, for which he hath not any remedy by 
the Common Law, but his remedy was onely by Subpena in Chancery : }: the feoffces 
would not perform the order of the Chancery, then their perſons tor the breaca of the 
ruſt were to be impriſoned until they did perform it; and therefore the Caſe of an uſe, 
is not like unto Commons, Rents, Conditions, &c.- which are hereditaments in judgement 
of Law, and which cannot be taken away or diſcontinued by the alienation of the Terre- 
tenant, or by Diffeiſors, or by Eſchears,&c. as uſes may, as ſhall after be ſaid. There were 
two Inventors of Uſes. Fear, and Fraud ; Fear in times of Troubles and civil Wars to fave 
their Inhericances withour forfeiture ; and Fraud to defeat due Debts, lawful ARtions, 
Wards, Eſcheacs, Mortmains, &c. 

There are two manners of Uſes ; 1-5» eſſe, in Poſſeſſion, Reverſion, Remainder : 2. in 
Contingency, which by poſſibilicy may fall into Poſſefhon, Reverfion, or Remainder. To 
every of theſe uſes there are rwo inſeparable incidents, Confidence in the perſon, and Pri- 
vity in eftate, as appeareth in 14 H.$.6.4. And this confidence in the perſon, is cither 

by the party, or implied by the Law ; and fo is privity in eftate expreſſed or 

implied, as ſhall be after ſhewed: Theſe uſes and confidences to ſome reſpe& were reputed 
as chartels, and therefore were deviſable; and to other reſpeRs they were eſteemed as he- 
rediraments, of which there ſhould be a poſſeſs fratru, cc. as 5 E 4-7 4. is: But yet in 
Law, neither chatrel, nor heredicament, for they were not Aﬀers to Executors, nor Aſers 
tothe Heir, Whether a contingent uſe might be diſcontinued before the Statute ; and ic 
ſeems clearly, that before the Stacute uſes in contingency might have been taken away and 
deſtroyed as well as uſes in eſſe. And therefore if there be feoftce at the Common Law 
unto the uſe of me for life, and ater to the uſe of him who ſhall be my firſt ſoa ta tail,8ec. 
& ſuch feoffee before the birth of my ſon had been difſciſed or made a feoffment upon good 
confideration to him who had.fcice of the uſe ; che contingent uſe ia' the one caſe was 
lupended, and in the other caſe utterly deftroyed. For if uſes in effe which were of greater 
e & eſtimation then uſes in coatingency (which were bur pofſibilicies of an uſe) might 

be diſcontinue or deftroyed as above as the Books are 24 H.8.froffm.al uſes. 14 H.8.6,7, 
24.& 28,8.9,10.4 melto fortior; ules in contingency & future might be diſcontinued and 
taken away. Alſo a contingent uſe was bur a crult and confidence ; and therefore, if con- 
hidence in the perſon- or priyity in eſtate fail, the us " alſo ſuſpended or deſtroyed ; 
2 ani 
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and therefore wuhout queſtion feoftce upon good conf:ceration with out nocice, dileifor, 
or Lord by Eſcheat, Lord of a villein, Corporation, an alien born, 2 perion actainted ſhall 
not and feiſed ro a contingent uſe no more then to an ute 1n efſe before the Srature of 
27 H8. And therefore it is agreed in 33 H.6.14-b.& 31 E.3- Collxhon 29. if the fa. 
ther make a feoffment unto his eldeſt ſon upon colluſion, now by the Stature of Alarle- 
bridge the Lord had 2 poſſibility to have the ward if the father dicrh his heir within age, 
bur if the feoffee make a feoftment over bond fide, and after the father dieth his heir wichin 
age, there this poſſibility was deſtroyed, becaule that a firavger who had no notice hath 
gotten the land bonk fide : So if A. grant a Reverfion, or Seignory unto B. now he hath 
a pofhibility to have the Reverfion ; bur if A. grant che Reverkon or Seignory to anccher, 
and he get atrornmear, then the firft poſſivilicy of B. is deftroyed, as Liteleron faich fol. 
126.4. but more ſhall be ſaid to this point after, in anſwer to certain objeRtions of the 
other part. And akhough that in ous Cale the froffee had not notice, yer becanfe he vas 
in of another eſtate, ſo that the privity of eftate failed, for this cauſe he (hall nor (tand 
ſciſed to the uſe, for the uſe is a confidence annexed in privity to the eſtate of the land. 
And therefore there is a difference berween things annexed in privicy to the eſtate of the 
land, and things annexed to the pofſefſion of che land without retpe& of any privicy : 
And therefore diſſeifor, Abbator, or Intrudor ſhall not be feiſed unto an ule, although 
that he hath notice, for the uſe was not annexed to the poſſcffhon of the Hand which cach 
; of them hath, but unto the privity of the eftace which is denied to them all, for they 
are notin in privity of eftate to which the uſe was annexed, but in the Poſt. Alſo for as much 
/ 2s Ceſtuy que uſe hath no remedy but in Chancery, and rhe Chancellor had not any 
{ power to determine the right of Jnherxances, for that cauſe they cannot Rand {ciſed ro 
an uſe, The Lord by , or Lord of a Villain, or who entreth for Mortmain, or 
who recovereth in a Cefſavit,&c. ſhall not ſtand ſeiled ro an uſe, becauſe he is in by the 
paramount to the uſe, ſc:/. by force of a Condition in Law tacite annexed co the land at 
the time of the creation of the Scignory, and the Tenancy came in licu of his Scignory 
which hehath to his own uſe; and che Writ of Eſcheat faich, and which ad ipſum reverts 
debet tanquam rſracts ſua. And alſo they are not in in the Pey, that is to ſay, in privity 
of the eftate ro which the uſe was annexed, buria the Peſt. The Lord by eſcheat, &c. 
loferh his Seignory ; ſo Tenant by Curtefie, and Tenant in Dower ſhall not be ſeiſed ttato 
an uſe, for the Law givesto them their eſtates in conſideration of marriage, and they 
arent in in privity of eftate, for which: ſee 14 H-$.6,7. & 24 H.8. Br. | + mathe gi 
w/es 40, | 
[5] So if there be privity of eflate, yer if confidence expreſſed or implicd fail inthe per- 
ſon, the uſe is ſuſpended or deſtroyed. If the froffee uaro an uſe upon good conſideration 
| enfeofferh another who hath no notice, here is privicy ineftate, but here is no confilence 
in the perſon expreſſed or implied, and therefore the uſe is gone ; bur if a fecffimen: be 
made witheuc confideration to one who hath notice, there is privity and notice of the cru it 


cs 
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and there is alſs privity in eſtate, and therefore there the uſe remaineth, but not as 2 thing 
; annexed to the 1and, butunto the privity of the eftate, 5 E.4.5.6. If the husband make a 


, feoffment in fee of che land of his wife upon conficeration, and without expreſſing any uſe, 
the wiſe ſhall not have the Su ; for the feofiment doth diſaffirm the wives right, and 


the feoffee is not in in privity of the eſtace of the wite. So in the Caſe at Bare, Tenanc 
for life, the remainder in feeto the uſe of another ; Tenant for life makerh a feoffment in 
ſee ro one who hath notice, he catingr ftand feiled to the firſt uſe, becauſe that the uſe is 2n- 
nexed tq one eftare, and the feoffce is in of anocher eftace. Ic is agreed in 45 E.3.18. that 
if donee in rail with warranty make a Leaſe for life, and afterwards in Precipe b 

againft che Leflce for life, he is received upon the default of the Lefſee, he ſhall not vouch 
by force of the faid Warranty, for the Warramy is annexed to one, and he is in of ano- 
ther eſtate, and always the Warranty as ro voucher requireth priyity of eſtate, to which 
it was annexed. And the ſame Law of an uſe. So it isholdesin 10 Eliz. Plow. Comm. 
351. that Ceftxy que »ſe for life or in rail, remainder in tail, with divers remainders over 
muſe, maketh a feoffment unto ctie who hath notice, be ſhall no: Rand ſeiſed to the firſt 
uſes, canſa qua ſwpre. But of thirgs annexed unto land itis otherwiſe, as of advowſons, 
and the like appendants or appurrenants. And therefore if tenant in tail, or the husband 
ſeifed inthe right of his wife make a feoffment of a Mannor, or part thereof with the 
adyowlon, the adyoyrion at leaſt after preſentment (ball paſs as appeydant unto the Man- 
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nor, or to part of the Mannor, a5 the Books are in 22 Af. 34 E.1. 2nare Imped. 179, 
43 E-3-25,26. & 17 E.3.5-4. 19.6. and not co the eſtate of the land, tor the eſtate of the 
land is di inued by the feoffment : So Diſlciſor, Abertor, Eatruder, or the Lord by 
Eſchear, &c. ſhall have them as things annexed to the land. So note a diverfuy berween aa 
uſe or warranty, and the like things annexed unto the eftate of the land in privity, and 
Commons, Adyowſons, and other herediraments annexed to the n of the land : 
Then for as muchas the Statute of 27 H.8. had not been made, the contingent uſe in the 
Caſe at Barre had been taken away. Now is to ſee if the Statute of 29 H.8. hath provi- 
ded for the preſervation and maintenance ai contingent uſes againſt the rule of Law 
before ; for if this Satute doth not ſupport the contingent uſe in the Caſe at Barre, with» 
out doubt the ſame is taken away. And therefore two things are neceflary to be confi- 
dered for the berter diſcuſſion of this poiar. 

Firſt, the miſchiefs which were before this AR, the which the makers of the AR did 
intend to remedy. 

Secondly, what manner of remedy they have provided for the ſame, and upon that 
will riſe the true interpretation and meaning of the At. For the better apprehenſion of 
the miſchiefs which were before this AR, certain former Statutes made againſt the abuſes 
of uſes in particular Caſes (for the treaty ſhall be onely of uſes) are to be confidered, 
And therefore will zppear fully che of ſuch uſes, and that fraud was the principal 
eauſe of the invention of the im ſubverſion of Law and Juſtice. By che Statute of z R.2. 
c4p.9- it is provided, That becauſe Diffeifors make ts unto great men and others, 
for maintenance, and to other men unknown, to the intent to delay and defraud the diſ- 
ſciſces, for ſuch Caſe the diſleiſee ſhall haye his A&ion againſt the of the profics 
(which was Ceff #7 que #/c) notwithſtanding ſuch feoffmenc by and collufion within 
the year : The Statute of 4 H.4. cp.7- doth inlarge the Statute of 1 R.2, in the time 
and in the ARtions alſo. The Scacute of 12 H.6.cep.4. explains it : The Sante of x H.7. 
ps on 2 Forwedon againſt Ceftwy que uſe who is called pernor of the profits ; and 
by 


AA ic reth, that fraud and deceit to defear him who bad good title and 
righe unto the land, of his lawful remedy was the inventor of theſe feoffments to uſes. It 
was provided by the Statute De Religioſss 7 E.x. in enlargement of the Scatute of Magus 
Chartacap.36, which had provided qued non liceat alicni dare terram alicui domni 
religiſa, that they doe not acquire to them lands or tenements arte vel ingenio fc, bur 
ro both theſe Laws ic was invented, that a feoffment ſhould de made to the uſe 
of Religious men, or Comminalrties, and therefore was the Statute of 15 R.2. cep.5. made 
to remedy this fraud. By feoffment to uſes, Lords were defrauded of their Wards, until 
the Scarace of 4.H.7. cep.17. The Scatute of 19 H.7:cep.15. recites, that men were de- 
frauded of their executions, the Lords of their Reliefs and Heriots, and the Lords of Vil- 
+++, -— wad by feoffments to their uſes, and that Scatute doch 


ro - 
reantions t $0 


kers of this AR alſo : For, for example, the purchaſor was not in berter caſe then he was 
before, for if the feoffor limit to himſelf but an eftate in life of in tail, or to his wife, or to 
bis ſoo, &c. Or if the feoffees made ſecret Leaſes or eſtaces, the purchalor could rio haye 
fure eftate, by any eftace chat Ceft#y qe #/e could make, ſo that uaſurery, trouble,cofts, 
and preac yexation remained in the Realm by theſe covenous and fraudulent uſes, norwith- 

ing the ſaid Scarute of 1 R.3. For the remedy of which, and many ocber miſchiets, 
ms the Stature of 27 H.8.cap.to. made, for the general remedy vekagyt ayuanms «41 


(es of uſes, which AR was divided — into the 
z 


which 
expreſs 
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expreſſeth che miſchicfs, and into the body of the AR which providech the remedy. 
The Preamble containeth theſe miſchitfs : 

rt. By Common Law, lands and cenements cannot paſs, but by ſolemae live and mar- 
ter of Record, or by ſufficient writing, if rhe thing lieth in grant. Now by divers and ſun- 
dry imaginations, ſubcile inventions, and praQtifes by fraudulene feoffments, fires, recove- 
ries, and other aſſurances, craftily made to ſecter uſes and purpoſes (fo that the feoffmenc, 
fine, and recovery are called fraudulent, becauſe they were permitted and made to fraudulent 
uſes) the heredicaments of this Realm were conveyed from one to another upon ſolemac 
Livery, &c. 

> Laft Wills were made by bare words, fomerimes by figns in great extremities. 

3- By fraudulent uſes, heirs have been unjultly disinhericed. 

4. Lords have loſt wards, marriages, reliefs, and in effe&t all che ſruic and benefit of the 
Sejgniories gry the ſaid Statutes of 4 H.7. + 19 H.7. which intended to re- 
medy part of this miſchiet, | : 

5. No putchaſor could be affured of any lznds, norwithflanding the ſaid AR of 1 R.;. 
vrhich intended to remedy the lame. 

6, Nor aty man could know againſt whom he ſhould bring his a&ion, or haye his exe- 
cution, &c. notwithſtanding the ſaid Scatutes of x R.2. 4 H.4. 11 H.6.1 H.7.& 19 H.7. 
which were made one after the ocher to provide remedy againſt this miſchief. 

. ERates ercated by Law in conſideration of marriage, were defeated, /cs/. Tenancy 
in Dower, and by the Cunvenorntchitading the ſaid Statute of 1 R.3. which intended 
to remedy the ſame in 

8. Perjuries for trial of ſecret uſes were committed, and daily encreaſed. 

9. The King bad loſt the benefit of Eſchears by Artainder,purthaſes by Aliens, Wards, 
annuum, diem, ir vaſtum,c7 c. 

10. And the Lords had loſt their Eſcheats alſo. 

11. The Statute ſaich, That many other inconyeniences have happened, and daily en- 
treaſe amongſt the Kings SubjeRts, to theig great trouble and inquictneſs, and the utter ſub- 
verſion of the ancient Common Laws. Theſe were the miſchiefs ; but what remedy did 
the makers of the AR provide for all theſe and infinice other miſchiefs, which ſubtle and 
fraudulent uſes had introduced, ſurely to extirpate 8nd extinguiſh (for ſo ſpeaketh the 
Statute)theſe ſubtile praRiſed Carnes Gree amd recoveries,abuſes and errors, 
and to make plain and perfe& reſtitution of the ancient Common Law which was in a 
manner ſubyerted by chem ; and tothe intent that the King or his SubjeAs (as the Scacure 
gorne) ſhall nor be by any meang or inventions deceived, damaged, or hurted by rea- 
on of ſuch fccret, fubcile, and fraudulent uſes, truſts, and confidences : fo that the full in- 
tent of the makers of the ſaid AR of 27 H.$. was for a remedy of all the ſaid miſchiefs 
(which any Statute before nor alcogether had made ſufficient remedy for) to extirpate and 
extinguiſh all uſes in manner as the Scarute hath limited. For the makers of the Stacure 
of 27 H.8, did conſider and reconfider the faid former Statutes and proviſions by Parlia- 
ment ro reform the great abuſes of uſes in many particular cales; Ar laft reſolving, thar 
uſes were ſo ſubcile and perverſe, that by no policy  ———_ chey could be goyerned 
or reformed. And therefore as & 5kilful Gardiner will not cut away the leaves of the 
weeds but extirp them by the roots, and as a wiſe honſholder will not cover the fire 
which is ſecretly kindled in his houſe, bug utcerly put it out :, So the makers of the Statute 
of 27 H.$. did not intend to provide _—_y contiquance or preſervation, but for the 
Fare. mars. "297 excirpation of uſes : and becauſe uſes were ſo ſubtile and vernable, 
& bath been ſaid, they haye with an undifoluble knot coupled and married them to the 
land, which of all elements is the moſt ponderous and immoyable, Ic ſhall be chen againſt 
che expreſs inrent and meaning of the makers of the AR co preſerye uſes otherwiſe then 
they were at the Common Law, for they intended ſab mods to extirpate and extinguiſh 
them. And i by any conftrution contingent uſes ſhall be preſerved out of this AR. 
x. Greater inconveniences would follow thea were before. 2. Great abſurdities would 


| For x. upd ſhould pal ageiaf the rule of the Common Law from one to another ſo 
cunningly, and upan. ſuch 


n, ſuch ſecret conditions and limitations, that none ſhould know in 
whom the ceftate of the land did remain. 


| 2, Land ſhouldpaſs and ſhould be transferred by guncupative Will from one to ano- 


ther, 
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ther, as i*a feoffment in fee be made to luch perſons as he (hall name by his laſt Will, &c- 
he mighe limic the uſes by Will nuncupative. 

3. Heirs ſhould rhereby be disinherired ; for if thele perperuities ſhould be adjudged of 
force, it is not poſſible (if they be not wricten in the walls of cheir houſes, and if the parties 
which are bound by them have oor counſel learned in the Law always with chem) for them 
to keep the nice and preciſe points of the ulual proviſoes, and clauſes of reſtraint conrai- 
ned in che perpe-uirties. 

4+ Lords ſhall Joſe cheir Wards and rhe fruits of their Seignories. 

5- No purchaſor ſhall be aſſured of his purchaſe, and where the Scarute intends to 
provide that the King nor any of his SubjeRs ſhall be deceived by thete uſes; now the 

or ſhall be in worſe caſc then he was befnre, for before che Stacuce, if he had pur- 
chaſed it bond fide 25 hath been ſaid, he ſhould nor Rand feiled to the ule ; now it is ſaid, 
thac the land hall be tied with the uſe in whoſe hands foeyer that it cometh, fo that where 
the faich, That the SubjeRt ſhould not be endamaged by cheſe uſes, he by ſuch 
conftruQion ſhall be mare damnified then he was before. 

6. Greater miſchief would follow for ſtrangers aRions then was before, for upon ſe- 
cre limitation of uſes the land it ſelf ſhould be transferred from one to the other ſo that no 
man in the world can know in _ che eſtate of the land is. Bur before this Statute, al- 
though that they might change the uſe, yer they could not convey the land i not upon 1i- 
very, fine, CE bo x. the land it ſelf ſhould paſs by performance of a oe or Con- 
dicion in a Chamber, 

7. No perſon ſhall be Tenant by the Currefie, nor Tenant in Dower, tor they doe no: 
know in whom the eftate of che land remainerh. 

$. Of neceſfiy perjuries by reaſon of them will abound, for then the ſecret imaginations 
and incents of men, and actempts and goings about ſhall be put in trial upon ſuch clauſes of 
reſtraint. 

9. The King and Lords ſhall loſe their Wards and Elichears, for ſuch deviſe may be 
made if the Srarute ſhall be conſtrued for the preſervation of contingent uſes that neither the 
King nor any other Lord (hall ever have = eſcheats or wards, or in effeR any profit or 
fruit of their Seignorics, Ic ſhall be abſurd co ſay, that the makers of chis AR intend to 

uſes, when they expreſly ſay, that they incend to extirpace and excinguiſh uſes. 
Alſo it is abſurd to think, chat che makers of the A& intended to preſerve & quodem mods 
ro revive the ancient Common Law, and yet intend to preſerve and continue my fuch 
abuſe and fraud which cendeth to rhe overthrowing of the Common Law. For they have 
judged, that the invention of theſe uſes was ſubrile, fraudulent, and erafty in disinheriſfon 
of heirs, in defrauding of Lords, of thoſe who had right of their lawful ations, of purcha- 
ſors, of Tenant in Dower, of Tenane by the Curtefie, canſes of manifeſt perjury in defrau- 
ding of the King and Lords of their eſcheats, &c. in ſubverſion of the ancienr Common 
Laws, and the cauſe of many other inconveniences, and che occafion of great rrouble and 
diſquietne(s in the Common wealth. T (ay it ſhall be abſurd ro think that the makers of 
the AQ intend not onely to continue, bur to increaſe and preſerve ſuch wickedneſs miſchief, 
and inconveniences. It appearcth alſo by diyers branches of the body of the AR, thar the 
makers of rhe A did not expeRt, that any land after the Starute ſhould paſs by limitation 
of uſes, if not onely ypon bargain and fale which they foreſee convenient to continue. And 
therefore at the ſame Parliament addeto this enrolment of Record, which is agreeable 
to the preamble, ſci. matrer of Record, bur other uſes they did not expeR would after che 
| —_— _-_ < wer —_—_ land ſhould = ſolemne Livery, Record, &c. as is 
i t s chey thought alſo, thar lictle land would batgain 
and fale enrolled, becauſe ſuch bargain being in in the Poſt, ſhall never was $4 foree 6f 
any annexed to the eftate of theland. And therefore it is to be noted,that in all 
the body of the A there is not any ſaving for any Ceſftny que #ſe, or of any uſe. Note alſo, 
the AR doth nor give any benefit of wartanty to Ceſtay que »/e, if not that the uſe were 
executed before 1 Maii 1536. which was 28 H.8. as fully appeareth by expreſs clauſe 
in the end of the ſaid Aft of 27 H 8, Proviſion alſo is made by another clauſe of the A& 
for aions then depending that they ſhall nor abate by execution of the uſe. And if they 
had that uſes ſhould continue, would have provided fot future nfes alſo. 
Allo there is anocher clauſe inthis very AR for the proviſion of the Kings Wards now being 
within age, &e. And the laft clauſe of the A4 concerning Wales, [cil. (now —_ 
| ciſed) 
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ſciſed) prove the ſame alſo, that they did not expeRt chat any uſes ſhould continue, if nos 
in the Gale of bargain and fale, and in Cale of entry of feoffees before the Statute to re- 
vive the former uſe. And theſe words in the beginning of the purview of the Ac, {il 
Where any perſon or perſons Rand or be ſeiſed, or ar any time hereafter ſhall happen to! e 
ſciſed ) doe not proye that the makers of the AQ expected that ules ſhall be as ccemmon and 
uſual after the AR as they were before, bur by thele words (bereaſter (cited) that they in- 
tended by entry of the feoffees to revive an uſe created before the Act; and the ſame is 
notably expounded by the firſt ſaving of this AR, for there is ſayed to all perſons,8&c. ſuch 
right, &c. as they orany of them had or might have had before the making of this Act ; 
ſo that ſuch rights, &c. which precede this AQt, and were in eſſe before 27 H.8. are onely 
faved by the AR of 27 H.$, for they did not intend that lands ſhould pats by limitation 
of ule, but by ſolemne livery, marrer of Record, &c. as is expreſſed in the preamble. And 
therefore if after the Stature A, had difſeiſed B. and enfeotfed C. co the uſe of D. the righr 
of E- is not ſaved by the expreſs letter of the AR, for the right was nor former or prece- 
dent to the AR, ſothat for maintewance and continuance of conyeyances by uſes after the 
AR, there ought,to be a conftruftion by equity) for the makers of the AR intended to ex- 
tirpate andexcingiſh all uſes, if not in the caſe of Bargain and Sale as before is ſaid. The 
which is faid ws incent onely to ſhew the expeCtation of the makers of the AQ, and by 
that cocolleR their intent ahd meaning concerning the preſeryation of any uſe, and not to 
draw in queſtion iuch uſes in eſſe, which are raiſed 'upon good conhideration after this AR, 
and lawfully executed by the letter of this AQ, for it is not intended to defiroy any uſe 
either in eſſe or in contingency, but by the ſaid rule of Law before the Statute of 27 H.8, 
Now in as much as the miſchiefs before the AR, and-the remedy which the makers of the 
A& intended to apply are underftood : The purview, and the words of the AR by which 
the remedy is provided to be conſidered ; it is to know that theſe words of the purview, 
It may pleaſe che Kings highneſs that it may be enacted 8&c. d upon two tentences 
of the preamble before, ſcs/. for the berter extirping and extinguiſhing of all ſuch ſubtile 
practiſed feoffments, &c. and to the intetie that the Kings highneſs, nor any of his Subjeas 
may be deceived by reaſon of ſuch cruſt, uſes, or confidence. Ir may pleaſe the Kings high- 
neſs. So as the way to extirpate the uſes, and to avoid the deceit of them provided by the 
AR, is now tobe ſeen, and that is, That where any perſon ſtand or be ſciſed of any lands, 


renements,8c. Thar in every ſach caſe, all and fuch z&c. that have, or here- 
after ſhall have any ſuch uſc, 8c. ſhall from orth ſtand, and be ſciſed, and adjud- 
ged in lawful ſcifin, eſtate, and poſſeſſion of and in the ſame lands and tenements of and in 


tuch eſtates as they had in the uſe, and chat the eſtate, right, and poſſeſſion that was ig fuch 
ons as were, or hereafter ſhall be ſciſcd ro the uſe of any ſuch perſon or perſons, be from 
orch clearly deemed in Ceft #y que wſe, after ſuch quality, manner, form, and condi- 

tion as they had in the uſe. 

And that is the remedy which the makers of the AR have provided to ſalve all the ſaid 
miſchiefs ; by which words of the purview of the AR it clearly appeareth, that every uſe 
io eſſe, ſcsl. in poſſeſſion, reverſion, or remainder is executed by the Statute, and char no 
contingent uſe or right of an uſe ſhall be executed within this Stature uncil they come in 
eſſe. For to every execntion of an uſe by force of this Statute four things are requiſie. 

ir, there ought to be a perſon ſeiſed, for the words of the AR are, Any perſon ftand or 
be ſeiſed. ſromagty, Kbnn that there be a Ceſt=y que wſe in eſſe, for, the words of the 


AR are, ſtand to the uſe. of any perſon or perſons, 8c. Thirdly, there ought to be 
anuſcineſſe, (cl. in poſſeſſion, reverſion, or remainder, Fourthly, the eſtate out of which 
the uſes riſe to be velled in Ceſtny d 


Fo #ſe,&c. for the words are, And that the ftate 
of ſuch perſ6n ſciſed to the uſe, ſhall be adjudged in Ceſt»y que #/e, &c. ſo that when theſe 
four concurre, ſc:l. ſeilin in feoftees, Ceſtay gue w/c in rerum nature, a uſe in efſe, and 
that the eſtate of the feoftces may veſt in Ceſtny que #ſe, there is execution of the ule wich- 
in this Starure ; but if any of them fail, there is no execution of the uſe within this Sca- 
rute ; and therefore it is a in 16 Eliz.1n Plowdens Comm. Dalamer:s Caſe 2 5 1-6. that 
the Statute of 27 H,$, doth got execute any ule, but onely uſes in eſſe, ſo right of a preſent 
uſe, or a furure, or contingent uſe are excluded until come in eſſe. It is holden in 


36 H.$. Dier 58$.«. thatif Ceſt#y que »/e in tail with divers uſes in remainder maketh a 
coffment and dieth, andthe Statute of 27 HB. is made, now the iflue in tail hath right of 
an uſein eſſe, as the Juſtices term it, and in 16 Elia, Dalamer: Caſe, but no execution 

thereof 
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thereof uacil entry by the feoffers. And with that agree the Cafes in 7 F,6. Stephens Da- 
vies Caſe, Dier 83.6. & 15 & 16 Elks. Deer. the Lady Barkervil; Caſe, Dier 330.4, that 
if Cefty que #ſe in poſſeſſion make a teoffment before the fiaruce, no right of an uſe, nei- 
her in poſſeſſion nor in remainder ſhall be executed by the ftaruteof 27 H.8, cill regreſs by 
the feoffees. 2 nid 51a ? There ought to be ſeilin in the feoffer, Ceft#y que uſe in reruns 
#41874, a uſe in efſe,%and the eftate of the feoftees ought to be transferred to Ceſtnwy que 
w/e; and therefore admic that our Caſe had been before the ſtatute of 27 H.8. and that 
our feoffment was before the ftatute, and afrer the ſtatute was made, withoue queſtion 
this uſe could neyer be recomtinued, or the repoſſeſſion of che land executed to the lame by 
the acute ; Then if che ſtature doth not execute but onely uſes in eſſe, and neither the 
righe of ao uſe in eſſe, nor an uſe in contingency, Ex buc ſequitar, that the righr of an uſe, 
20d uſes in contingency remain at the Common Law, until they come im efſe, and therefore 
if che eſtate of che feoftces be deveſted by diffeifn, or if the Queen, or Corporarion, or alien, 
of atzainted, &c. be enfeoffed before rhe uſe come in efſe, or if the land be aliencd 
bonk fide, upon conſideration to one who hath nonoxice, the uſe ſhall never be executed, if 
not that theſe poſſeſſions be removed by lawful entry or aQtion of the feoffees. And if their 
entry and right be bacred, the uſe is gone for ever, as it was at the Common Law before 
this Ratute. And therefore if Ceftwy que w/e 1n tail, remainder in rail, reftrained with clauſe 
of perpetuicy be diſſeiſed, no uſe in contingency cannot be executed within this ſtatute, for 
a diffciſor cannor be ſciſed to an uſe, and then there wants feifin of the feoffees, and there 
wants anulſe in efſe, forthere is but a right of an uſe, and it is impoſhble that the eſtate of 
the feoffces can be veſted in Ceftay q we m/e by the AQ of 27 H.8. when they have not any 
eſtate in them when the uſe ſhall be executed. And chere i3 no difference as to the execution 
of ag uſe by force of this acute when the ule is diſcontinued before the ſtarute, and when 
the eftate of the ſand is al:ered after the AR, and before the comrirgent uſe came in efſe. 
Aad yet more colouravle argument may be made for execution of the right of a preſent uſe 
by this A& (us where feoffees were difciſed before the ſtature) then for the execution of 
2 cogti uſe after che At being deveſted by difſeifin before they come in eſſe, for the 
words of the Att are, And the eftace right, and pofſcihonrhat was or hereafter ſhall be 
in uch perſon (eiſed to any ſuch uſe, ſhall be in Ceftny que »/ſr&c. So that when the feos 
fees are difſeifſed before the acute and after the ftaruce is made, now the feoffees haye 2 
right to the land, and Ceft»y que #/e, 2 right to the uſe, and che Nature ſaith, That the 
eltace, right, and poſſefſion chat was in the feoffers ſhall be in Ceffay que aſe, »1d they 
before the diffcifin had the eftate, and after the diſſeifin had right, bur this clauſe is to be 
conjoyned with the frſt branches of the AR, and becauſe that ſeifn fails inthe feoffees, 
auſcin efſe in Ceft»y que w/c, 2nd the eſtate continues all concurring at the time of the ex- 
ecution, there cannox be any execution within chis Rarure. And yer at ſeveral times was 
there ſeifia in the feoffees, = uſe in Ceftap que wſe, and (eifm for atime, but they doe not 
meet together when the uſe ſhould be executed, and for this cauſe in the ſaid Cafe, the uſe 
cannot be executed within this Ratute, bur the Caſe a: the Barre is ſtronger, for in this Caſe 
there was never an uſe ia efſe in the ſon of Chriſtopher before the diſcontinuance and deve- 
ſting of the eſtates. And tuppoſe, that before the fiarute a feoffment in fee had been made 
unto the uſe of F.S. for life, and after tothe uſe of the right heirs of F. N. and the feoffees 
had been diſlcited, and afcer the Rtature was made, and then . N. died, and after his 
death F.S. dieth, ſhall chis uſe be executed in the right heir of F.N ? Notruly, for the 
cauſes before rehearſed : Then by the (ame reaſon if the diſfeifia had been in the fame Caſe 
aker che ature, and before thedeath of 7,N. (for no execution can be during his life) no 
polleſſion ſhall be executed in the right heir of 7.5. within this taruce. By this ir a 

ceth of what moment their ObjeQtion is who ſay, That after the ſtature of 27 H.8.the land 
i bound with the contingent uſe in whoſe hands ſoeyer the ſarme cometh, for this Obje- 

is upon five abſurdiries. 

I. The ufc ſhall be annexed ro the land, and not to the eftate of the land, and by the 
lame reaſon, 2 perſon attainted, alien, the Kingy a Corporation, the Lord by eſtheat, &c. 
might after the ſtature be enfeoffed or ſeiſed ro the uſe of another, if the Jand oaely were 
bound wich the uſe, for they ſhall have Commons, Adyowſons, Eftovers,&c. 23 things an- 
nexed and appurtenane to che land ; and what reaſon ſhall ir be, that a perſon atrainred, 

ation. could not originally be as well enfeoffed to the uſe, as they ſhall ſtand 


ciled $0 former tontingent uſes, but cadew eft ratio of che creatign of ag uſe, and of the con- 
tauance of an uſe. 3, The 
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2, The ftatute Tequireth (as hath been ſaid) that there be an uſe in eſſe, ard an uſe 
but a confidence and truſt, for ſo the words of the ſtatute expound it in joynirg thete 
words together, that is to ſay (uſe, confidence, and truſt) bur it is abſurd to ſay, That 
confidence and truſt can be repoſed in land which wanteth ſenſe, and which in regard cf 
ſenſe is inferiour to brute beaſts, and it ſhall be leſs abſurd to ſay, That beafts may be tru- 
Red who have ſenſe and want reaſon, then land which wants ſen'e and reafon alſo ſhall 

truſted. 

TY the land ſhall be bound and charged therewith, as with rent, common, or inte- 
reft in the judgement of Law, then it in effect ſhall overthrow all uſes, for then how can 
one by the Law, by deed indented made between two,covenant to Rand ſeiſed unto the uſc 
of a firanger to the deed ; for if it ſhall be as a charge out of the land, ir ſhall be yoid for 
it is eftrange to the deed ; And how can a man after the ſtatute covenant to ſtand ſeiſed to 
the uſe of himſelf for life, or in tail the remainder over ? for a man by the rule of the Com- 
mon Law cannot create in himſelf a particular eftate, nor give unto himſelf any eſtate in 

ſon, or remainder (if not peradyencure in Caſes of concluſion) bur in as much 24 
uſes after the Rtatute are but truſts and confidences, the Law tolerates them ſo long as they 
agree in the declaration and limitation of their eftates with the rule of Law. 

4+ If the nature of an uſe be changed, and a new hereditament made by conſtruQion 
upon this ſtatute, then if a man make a feoffment of land on the part of the mother wich- 
out conſideration, his heir on the part of the father ſhall have the ſame; buc it was agreed 
of late in the Caſe between Co/gar and Blythe in the Commen Pleas M.29 & 30 Eliz., 
that the heir on the part of the mother ſhall haye the ſame after the flatute, as he ſha!l 
have the ſame before the ſtature, as 5 E.4.7.6. is. 

5+ If the Law ſhall be taken, that the land ſhall be bound with the contingent uſe in 
whoſe hands ſoeyer it comes, this abſurdity and confufion would be. Put caſe that Te- 
nant in tail were, the remainder or reyerfion over in fee, and he in the remainder or rever- 
fon covenant by deed upon confideration, that if Tenanc in tail die withour iſſue 
within four years, that he will ftand ſeiſed unto the uſe of B. in fee, and afterwards Tenanc 
in tail maketh a fecftment in fee,and the feoffee covenanteth by deed with C. that if Tenax: 
in tail dicth without iſſue within the ſaid four years, he will Rand ſeifed unto the uſe of C. 
in fee, Tenant in tail dieth within the four years, who ſhall have the uſe in this caſe > Cer- 
tainly, there cannot be two ſeveral uſes in poſſeſſion in two ſeyeral perſons at one and the 
ſame time in one and the ſame land, for then it will follow chat there ſhall be two ſeveral 
eftates in poſſeſſion in two ſeveral perſons at one time ; for if the feoffee unto an uſe before 
the ſtatnte had bargained and ſold the land upon gocd corficeration to one in ſee who had 
Bo notice and executeno eſtate, the bargainee ſhall not have any uſe, but the ancient uſe 
continueth, for there remains privity in eſtate and confidence alſo. And there cannot be two 
ſeyeral uſes of one and the ſame land in one ard the ſame degree; and therefore I corceive 
in the Caſe which hath been pur, the uſe of the feoffee ſhall be executed, and not the uſe of 
the remainder or reverſion, for both uſes cannot meer in eſſe together in one ard the ſame 
land, and therefore they are compelled ro confeſs that the future uſe in this Caſe may be 
taken away, And if ir be ſoin the Caſe of Tenant in rail the remainder over, fo is it in the 
Caſe of Leflee for life. And therefore it Leffee for life be, the remainder over in fee, ard 
he in the remainder covenanteth with Þ. by deed upon good conf:deration, thac if Leſ- 
ſee for life dieth within four years, that then he will ftand ſeiſed unto the uſe of B. in fee : 
And afterwards lefſee for life maketh a feoffment in fee, and the feoffee maketh the like 
covenant with C. as is aforeſaid, and afterwards the leflee for life dieth within the four 
years, none can deny bur that the uſe of the feoffee ſhall be executed, and not the comin- 
np uſe limited to B. for otherwiſe confuſion would follow. And the fame is all one with 

e Caſe atthe Barre in effeR, for in that before the contirgent uſe came in eſſe leſſee for 
life maketh a fecffment in fee, ſo as the contingent .uſe which ſhould riſe out of the 're- 
verfion' or remainder cannot riſe until the effate be recontinued, and reveſted ; Ard for 
the reaſon thereof a notable Caſe between John Hunt and Thomas Gatley was 8d judged 

by all the Juſtices of England 34.34 & 35 Flix. at Herrford Term, which Caſe began 
Paſch.23 Eliz. And the ſame was in effe&, that there was Tenant in tail, the remainder 
over in tail, hein the remainder chargeth the Gme with a rent charge, and afterwards Te. 
nant intail ſuffers a common Recovery and dieth without iſſue, the poſi, lien of the Reco- 
yeror ſhall not be chazged with the leaſe or rent, for the peflle flicn and the new eftate of 


the 
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the Recoveror Which he hath gained from the Tenanc in ail is ſubjeR to the charges 2nd 
leaſes of che Recovecoc, and cannot be ſubjeR unto the leaſes and charges of him/'in the 
remainder, alſo fie! + ſemel , So in the ſame Caſe it was agreed, that if Teaanc in tail 
had made 2 c, the eſtace and poſſeſſion of the feoffee fo long as the fame contine- 
ah is noc ſubjeR unto che charges and leates of him ia the remainder, burduring the con- 
tinuance thereof remainerh lubjeR onely co the charges and leaſes of the feoffee; for there 
ic was holden chat aaril the eſtace our of which the charge or leaſe is derived be reconti- 
aacd, che leſſee cannor eatec, nor the graatee diftrain, ex quo notes that a that the 
uſe ſhall be (as is injoyned as a charge ouc of the land ) yer it cannoc begin uncil the eſtate 
our of which ic ifſueth be recoacin Thea i: will be demanded, when the entry of the 
ſeolires is requiſite and {awful after che tarure of 27 H.8. and when noc. And to that there 
ate divers opinions. Some think thac the emry of the feoffees is not requiſite ſer the fia- 
rue to the exccution of a futureulſe, bur when the efltace our of which the uſe riſeth is di- 
ſturbed or alcered by difleilia, or aliened ro one who hath no nocice, but if the eftate con- 
tiaue without ſach 2 keracion, che chere needeth no emry of the feofttes ; And with this 
diverfuy che Lord Dier and AMenwerd in x7 Edit. Dior y40. where they boch 
took che difference when che feoffers oughe to cacer in the landsto ewakerhe 

ing uſe, amd when not, and their ccaſon is, becuule there ought to be an uſc in efſe, and noc 
a rightof an uſe, and the eſtace of che feoffees wo be transferred to Ceftuy gue w/e, 
and {o chought dear wichour queltion. Others have caken this difference, when the feof- 


ſees by their ary gain their ancient foe ſuaple our of which whe wſes rife, there rheir 
entry is » therwiſe not, for the Layy (a3 thy «fficm) will toc fuler fractions 
of eftac particulzr eftaces to be created whoue of heffors.; and © this 
difference firſt they cixe elomers Caſe in Flowdews Comm. z 50. which wacineffch, Re 


bers Dalamer und Beatrice his wife being Ceffny que w/c ® ipecial tail, the remainder 
unto theule of Rebers Delamer in cail. the remainder 40be uſe of Simen Dalamer 
in fee 4 Rebers Dakewer 26 HS. did enfeoff Dial, who before the farne cafroffed Ly 
fer wito tyſcoffed Simes Dalawer, who 3 E.6. enſcoffed Rornard in fee, Robert Dala- 
 mer-died, and Jennings the lurviving ſeoftce cncred for the reviviag ef the wics 3 and it was 
aderd hac his encry was lawful, for he bed gained his aaciene fee funple, for ix was 
by all, tharche ſcoffazcut of Simon Dulanver wes noc within, giz: fintuce of 1 2.3, 
becaule be had ondly an ule in renanindergand he who bath bac nn <fiace in uſt im remainder 
or in reverſion (as it is chere agreed) canner make an eſtate over by the fincure of x &.z. 
that the words of the Rare is general, Every | of he can- 

ike a ſeoffurent, and grant of the fee fumple of the land he cannot make,for thea would 
follow fraion of the eftares of che feviters, and particular eftaces wichour donor or teffer. 
And if A. be Ceftay que afe for life, the remainder of the wſe to B. infec, if B 
ſ@cheſtate of the land as hehad in uſe by the ſtature of r R.z. then ic would 

low that the of B. (hould have che fee of the land, and the feoffers who be- 
fore had che ſhould have now bur an for che lift of A. which ſhould be 
ablacd and inconvenient. Alſo ſome fay, that if there be Tenaru for life the remainder it fer 
to the uſc of B. and before the ftacute he m che remainder difſciſerh lefice for life, nod after 
the ftarure is made, che Rtatuce ſhall nor execune the uſe of the remainder, for the ule rifert 
incirely out of boch che eftaces, and there hall noc be « fraſtion nexher of the ule ace of che 
eftace, for chen he ia the remainder ſhould be a diflciſor for life onely, and che remainder 
executed to another which ſhould be agaioft the Rule of the Lawgead ſach confiruſtion is 
to be made that the Rules of Law be oc broken, So if there be ewo joyne feolfees ©o the 
uſe of another, 2nd one difſeifeth the other before che Rtature of 29 H.8. and after the fin- 
rure is made, there (hall aoc be fraction of che eſtate of the for one ar ® 
breach of the Joyacure, for the ſtatute of 2 pu ny rep et fre 
Aion of the eſtace ſhould be loſt. And alſo the flare fairh, that the eftate was it 
the feolfee (hall be deemedin Ceftsy gue afe, and thac cannoc be if there ſhall be Guch fre 
Qion of the eftate of che feoffee. And they cite the caſe ia fe ry Be 16 Edie. Dier $29, 
& 330. which was cited for the opinivas of Catiys and Dier chief Juſtices, Saanders chief 
Baron, and Adamwoed Juſtice wichour nay open upon « Caſe refetred to chera aut 
of the Chancery, where the Cale in effeR was. A. Ceftny qe =ſe in tail the remainder of 
the uſe to B, in tail, the remaindec of che uſe co A. io fee. f, before the fiuruce 1nakes & 
feoffmear ucco the uſe of bimic Lf for life, and afier unto the uſe of his eldeft forr and - 1 
Wie, 
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wife, and to the heirs of the body of the fon. &c. and afterwards the ſtatute is made, the fa- 


ther dieth, the firſt feoffees enter intending to have revived the firſt uſe intail, and fo to 
_ _—_—_ the ſons wife, which was the Lady Barkervile of the uſe limited upon the 


feoffment. Bur ic was reſolved, that their entry was nor lawful, becauſe that by the 
pa ae ry who was Ceſtay que w/e in tail in poſſeſſhon (and alſo had the fee {:mple 
of the uſe.) The fee fimple of the uſe was lawfully departed with, and as to that, ther:ghr 
of the feoffees bound by the Starute of 1 R.3. then the feoffees by their entry cannot have 
their former eftare, ſcil. the fee ſimple, but ſhould have a particular eftate- without donor 


or leſſor, for which cauſe their entry was not lawtul,for the ſaid Juſtices took ic, thar when 


Ceſt uy que uſe in poſſeſſion makerh a feoffment, the ſame by the expreſs letret of the ſia. 
tute of x R.3. barres the entry of the feoffees for the fee ſimple, and by conſequence the Law 
will not ſuffer any divifion or fration of the eſtate of the foeffees, for this cauſe their en- 
try was not lawfal, But ſee Dalamers Caſe. 10 Eliz. Plowdens Comm. 350. upon ſo- 
lemne argument and great deliberation adjudged contrary. Bur others fay ic is nor imper- 
tinent to ſay, That by che AG of Parliament rhe eſtare of the feoffees ſhall be divided ,and 
it is not to be reſembled to caſes ar the Common Law : And if other conftruftion ſhall 
be made, it ſhall be againſt common reaſon and common allowance, and thereof great 
abſurdity would follow as they conceived ; for they conceived andrlaid, That if a man co- 
yenanteth by deed with another, that after his death thar' his ſon ſhall have his land in 
cail, that in this caſe the ftatute of 27 HF, ſhall make a fraQtion of his eſtate, for he ſhall 
bave an eſtate for life as parcel of his anci*nc eftate, and his ſon ſhould have che uſe and 
eltate executed by the ftature of 27 H.8. , 

And if the feoffees ſhall never enter but when they ſhall have their ancient fee fimple, ex 
hoc would follow, that if a man who hath not any ſon maketh feoffment unto the uſe of 
himſelf for life, and after tothe uſe of his 1, 2, 3, 4 &c. ſon in tail, and for defaulr of ſuch 
iflue unto the uſe of A. in tail, the remainder oyer to other perſons in reram natare, there 
all the uſes in eſſe limited after the contingent uſes are executed by the ſtatute of 27 H.$, 
And in ſuch caſe if by difſeifin or other alteration of the eſtate before the being of the future 
uſes, theentry of the feoffees be taken away, becauſe they cannot have their ancient and 
former fee imple, the ſame ſhall be as they conceive inconvenient and dangerous, and in 
effc& it ſhould rakgaway the emry of all feoffees at this day, for almoſt in all ſuch con- 
veyances and limitations of uſes, ſome of the latter remainders are limited and execured b 
the ſtatute in perſons in rer=m nature, which cannot be deveſted by the entry of the feof- 
fees. Onthe other fide great abſurdity and inconvenience will follow, to ſay the eftzce re- 
maineth in the feoffees to ſerve the furure uſe when ir ſhall happen : For put caſe a man 
maketh a feoffment unto the uſe of the feoffor for life, and afrer unto the uſe of his el- 
deſt ſon in tail; (be having no ſon at the time) and after unto the vſe of A. in tail, 
and after tothe uſe of B, in fee, imthis caſe, if any eftate ſhall be left in the feoffee to 
ſerve the future uſe, he oughtto have an eſtace in fee fimple dererminable in the meantime, 
and then the feoftor ſhall have eſtate for life, and the feoffee ſhould have an eftate ro him 
and his heirs as long as he who is not in efſe (and who peradyenture never ſhall be) ſhall 
have heir of his body, and yer aneſtate rail ſhall be veſted and executed in A, and the re- 
mainder in B. in fee, which ſhall be abſurd and inconvenient as before is faid. Ard it 
ſhall bealſo inconvenient and dangerous, for then the feoffees ſhould puniſh Waſt, and 
enter for the forfeirure, &c. and yer peradyenture the future uſe ſhall never happen; and 
therefore they conceiveg, «hat all the uſes in eſſe were preſently ex and no eftare 
ſhould be left in the feoftee in the mean time till thefurure uſe come in eſſe, But they con- 
ceived #poſfibility of entry ſhould remain in the feoffee, which the Lord Dier in 17 Eliz.. 
340.6, termeth Scinrille jurss, for if the feoffor hath iſſue a ſon, then preſently by the 
operation of the AR of 27 H.$. the feoffees ſhould have an eftate to preſerve this uſe, 
for the ſtature ſaith, That the eſtate,8&c- that was in ſuch-perſon or perſons, that were, or 
hereafter ſhould be ſeiſed of any lands to the uſe of any perſon or perſons, ſhould be dee- 
med and adj in him or them that have or hereafter ſhall have ſuch uſe : So tha: 
When the ſon is born, or when the future uſe commeth in eſſe, they ſay that the Rature gi= 
yeth the eftace from the ſeoffee ro Ceſtny que uſe, and that for nece fity of reaſon the eſtare 
afrer the contingent uſe commeth in eſſe ſhall be in the feoffee to preſerve this future uſe, 
which by force of the ſtatute might be deemed and adjudged ,out of the feoffee to Ceftny 
gue nſe ; but the feolfees in the Caſe before pur haye but a poſſibility, becauſe that if rhe 
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farure uſe doe not come ineſſ+ during the particular eſtate, then it ſhall never 'ake ff. 
for in as much asthe ſame is in the narure of a remainder ic ought to take «ff-& and veſt 
during che particular eſtate, or at leaſt ar the time of the determination of che particular 
eftate. And it was ſaid a: the Barre by the Councel of the Defendant, tha: that ſeemeth 
to be the better opinion. 

And it was ſaid, that no uſe ſhall be executed by the Statute of 27 H 8 which are li- 
mited againſt the Rules of the Common Luv, and the reaſon thereof is apparent, fur ic ap- 
pearerh by che preamble of the Statuce of 27 H.8$. that it was the intent of the makers of 
the AR, ro extirpace and extinguiſh ſuch lubcile praCtiſed feoffinents, fines, recoveries, abu- 
ſes and errors, ceacing to the ſubverſion of the good and ancient Common Laws of che 
}and ; fo that it fully appeareth, that this ARtof 37 H.s. (hall not execute any uſes which 
is limiced 2gainſt che rule of che Common Law, for the intent of the AR was toextirguiſh 
and extirpace not the feoffment, fine, or recovery, for thoſe were laudable and good con- 
veyances of lands an4 tenemencs by the Common Law, as is in effe>t recited in the begin- 
viag of the Pceamble ; bur ſuch utes which are abules and errors, and therefore errone- 
ous becaule they are againſt the rule of the Common Law, and therefore this Law of 
27 H$. is a Law of reſt tucion, /cil. to reftore the good and ancien: Common Law which 
was in 2 manner ſubverted by abuſive and erroneous uſes. And therefore if a maa at this 
day make a feoffmen: in fee co the uſe of A. for years, and atcer uncothe uſe of the right 
heirs of B, or to the uſe of the wife of B. whic' ſhall be ; this limiration to the right heirs 
and to the wife is void, becauſe it had been void if it had been limited in poſſeſſion,as 2p- 
peareth 4. 2 & 3 E'iz. Dier 190, 191. So in the ſame Caſe if the uſe be limited ro A, 
for life, and after unto the uſe of the right heirs of B. or unto the wife of B. which ſhall be, 
if A. dierh, and after B. dieth, or taketh wite, this remaihder to the right heirs or co the 
wie is void, for it ſhall be void if it had been limited in poſſeſhon. And the Statute of 
27 H.$. intendeth to reſtore the good and ancient Common Law, ard not to give more 
privilege to execution of uſes thento eſtates, which are executed by the ancient Common 
Law. And in proof thereof, it was reſolved by all the Juſtices of Engignd, Paſch.zs Eliz, 

. in the Caſe of the Earl of Be4rd referred to chem out of the Court of Wards, and was 
thus in effeR, Fr imcz4 Exrl of Bedford made a feoffment in fee of divers Mannors unto the 
uſe of him(elf for years, and af.er to the uſe of John Lord Ruſſel his ſon and heir apparen?, 
and to the heirs males of his body begotten, and for want of ſuch iſſue unto the uſe of the 
right heirs of the Earl, an{ afterwards the ſaid J-bx Lord Ruſſel died with iſſue male io 
the life of the ſaid Earl, and it was reſolyed, thatthe uſe and eſtate limited by way of 
remainder to the right heirs of the Earl was void, for it had been void if it had been limi- 
ted by eftate executed at the Common Law, for the remainder ought to veſt during the 
particular eſtate. 

And if a man make « feoffment to the ule of himſelf for life, and after tothe uſe of his 
eldeſt for #nd his he:rs males of his body, and for want of ſuch iſſue unco the uſe of his 
ſecond fon in tail &c. provided that if bis eldeſt ſon attempt to ſuffer a recovery, or levy 
a fine&c. that then his eſtate ſhall ceaſe as if he were naturally dead and not otherwiſe, 
and that then the land ſhall deſcend or remain as if he were naturally dead without any 
forfeiture ; the eldeſt fon hath iſſue a ſon, and attemors to alien, in this caſe the Proviſo is 
repugnant and void, for if the ſame had veen limited by conveyance at the Common Law in 
poſſeſſion, without doubt it had been void: And in ſuch caſeif ic ſhould be good, I de- 
mand in whom theeſtate tail ſhall be after ſuch atrempr, and who ſhall have the writ of 
Waſt, or ſhall enter for the forfeiture during the natural life of Tenant in cail. And if a 


man by deed wich livery of ſeifin giverh land in tail, the remainder in tail, the remainder - 


iofee: Provided always /as above) ſuch Proviſo is repugnant and void as is direQly pro- 
ved by Richils Calc in Lirtleron, 163. and by 21 H,7.11. & 31 H.6.33b. And this 
Cale ofan uſe isnot to be reſembled to a rent newly created, or any thing out of the land, 
bur onely 20 land it ſelf, for now the ſtatute hath wich an indiſſoluble marriage uniced the 
land and uſe together, and it ſhall he conſonant unto the intent of the makers of the AR 
of 27 H.8. to reſtore the ancient Common Law in conſtruchon of the execution of che 
poflefſion to the uſe. Then it will be objeRted, that in as much as that the Statute in the 
mean time execuceth all the uſes in efſe, and Ceſt #y que uſe is quodam modo in the Poſt, and 
not in in privity of the eſtate our of which the furure uſe riſeth, that for this cauſes the fu- 
ture uſe ſhall not riſe atall, which ſhall be miſchicyous and inconyeaicat, 
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he anſwer to this Objedtion ſhall be plainer, if a Caſe be phc of an ule in eſſe, and in 
A upon thar —_ how — Ay ſhall __ the Scature of 27H.8, 
ſhall be ſhewn, as by way of demonſtration. A. maketh a feoffment in fee cothe uſe of 
D. for life, and after to the uſe of him who ſhall be his firft fon in tail, and for defaulc 
of ſuch ifſue, ro the uſe of B. in rail, and for default of ſuch ifſue to the uſe of C. in fee, 
in this Caſe preſently by the feoffment A. hath an eftace for life, the remainder to B. in 
rail, the remainder to C. in fee,und noeſtate is pur in abciance or left in the feoffees ; But if 
afrer A. hath iffue a ſon, then the poſſibility which the feoffee had becommerh an eftace in 
Law, and prefently the Starure execurcth the pofſefſion according to the limitation of the 
uſe, bur if Tenanc for life be difſeiſed before the-birth of the ſon, and after he hath iſſue, 
now nothing veſts in the ſon, becauſe there ought to be an uſe in eſſe before the Stature can 
execute the poſſeſſion ; but who ſhall enter to remove the impediment, and co reſtore 
che privity of che eſtaces ? certainly, if the Tenant for life ſhall ceenrer, he ſhall revive all 
the former eſtates which the Statuce of 27 H.8. hath execu:ed to the former uſes in eſe, 
and therefore alſe the Statute doth transferre the eſtate of the land to the fon in rail, for 
that is the privity which the Scature requirech, /cs4. privity of eftates which che ſame Sca- 
ture hach execured upon the limitation of the utes in the ſame conveyance before and after 
the death of Tenant for life, the feoffees may enter and revive the uſe. And 2s leflec for 
years dr for life, upon condition to have fee, cannot have an increaſe and an enlargement 
of his eſtate, bur upon the privity of eſtate of the leſſee, ſo no remainder of a fucure uſe 
can be transferred into eſtare by force of this AR, before the particular eſtates cxecured 
the Statute upon the limitation of the uſes in the ſame conveyance are recontinued. Bac 
if Tenant for life makerh a feoffment or dicth before the birth of the ſon, his remainder is 
deſtroyed. As if a leaſe be made for life, the remainder co the right heirs of J.S. if leflee 
for life maketh a feoftment, or diethduring f. S. life, the remainder to the r:ght heirs is 
deftroyed, and that as ic ſeemerh is the beftconſtruAion of the Statute of 27 H,8. for other 
conftruQion ſhal overchrow the eſtate of infinite number of perſons, which ſhall be inconve- 
nient, and againſt che praiſe and common opinion always after the making of che ſaid AR 
unto this day. FE 
Another ObjeRtion hath been made that an uſe in contingency is iti the cuſtody of the 
Law, and therefore cannot be diſcontinued or taken away ; but thereof will follow greac 
abſurdities. Firſt ix ſhall be abſurd that a future or contingent uſe might be diſconunned 
or caken away by a feotfment b0»4 fide upon notice or difſeitn, &c. betore the Statuce,and 
fhafi nor be taken away or difcontinutd afcer che Sratute, when che Statute doth not ex- 
cend :0 the ſame uncil itcome im eſſe : Secondly, ic ſhall be abſurd, that the Law, which by 
ns definition is /antt10 ſantt« jwbens honeſt a, & prohibens contraria, (hall be conſeryacor or 
preſeryer of a thing impious and fraudulent, for by the judgement of the whole Parlia- 
ment of 27 H $. utes are ſubcile and crafty, inyented by frauds to disinherit heirs, and to 
defraud the King and all other Lords of their eſcheats, wards, and other profits of their 
pnories,&c. and as itis in the preamble to introduce many other inconveniences, and to 
raite crouble and unquietneſs berween che SubjeRs, ſhall that be jubere honeſta, & probi- 
bere contraria ? nd truly, but ſhall be j#bere 5niqua, & provibere contraria ; and therefore 
Fitzherbert in Bokenhams Caſc 28 H.$. Dier 12.4, faith truly, that uſes are odious in the 
Law. Thirdly, the Common Law will not keep and nouriſh theſe ſubtile and fraudulenc 
ufes ravquam in gremio legis, becauſe as appeareth - va judgement of all the Parlia- 
mentin 27 H-$. they were invented and praQtiſed in fon of the ancient Common 
Law, but che Law will not preſerve a ſubyerter aad deſtroyer in its boſome ; and theſe uſes 
are termed abuſes and errors by the whole Parliament in 27 H.8. and therefore cannoc 
remain in gremio lege. $0 the incent of the Parliament was to extirpate and excinguiſh 
fubtile aud fraudulent uſes as things tending to the ſubyerſion of the ancient Common 
Law, and as increaſers of fraud, ſubtilry, deceir, trouble, vexation, inquierneſ(s, errors, and 
abuſes, befides many and great miſchiefs and inconyeniences; and the letter alſo of the 
purview of the AR wasclearly againſt them, and therefore it ſhall be againRt all reafon 
to make a conſtrudion againſt the expreſs intent and meaning alſo of the laid AR of Par- 
liament, but thercin to jimicace the example of the reverend Judges in times paſt, who 
ale/ays conſtrue all Afts made againſt the fraud of oſes (for of choſe onely ir was ſpo- 
ken) kbera —_— by equiry, ed egaind the letter for ſuppreſſing the fraud and inconve- 
niencies of ulcs ; And thergore where the Statutes of x R,2. & 4 H.q. aforeſaid, which 
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gave ation for Ceftuy que uſe (calling him pernor of the profics) and that the Wrir ſhall 
not aHate for Non tenures, yer the Judges 4.4 E.4q.38. by equity to meet with the fraud 
of uſes, extend the ſame to joyntenancy as it is there holden, and allo in 5 E.4. 44. 6. & 
45. & 7 H.6.10.4. and the Judges in 36 H.6.34, extend che ſaid Starutes by like equity 
to diſclaimer. Alſo the Scatuce of 1 H.7.cap.1. gave Formedon onely by expreſs name to 
Ceftny que uſe, bur the Judgesin 14 H.7.17.31. & 15 H.7.8. upon long debate extend 
the fame to 2 Scire facias to execute an eftate tail in remainder by equity ; fo the Statute 
of 1 R.3.cap.7- which ſpeaketh of leaſes, &c. made by Ceft»y que i, is extended by the 
Judges in 7 H.7.6. unto executions by a by Cefty que #/e, and where the Sta- 
euce of x R.3. faith, All grants, &c. ſhall be good _ him and his ſeoffers; yer it was 


gu in 4 H.7.8.6. that the grant of a rent charge ſhall be good a_ the difleiſor of 
the feoffees. And if Ceſtny que w/e be enteoffed by the difleiſors of the feoffees, 
and he make a feoftment over, if the letter of the ARt of n R.3. be onely conſidered, 
the ſame is not according to his authority given by the preciſe words of the ſaid AR, for ic 
is aid io $ H.7.9.4- that he ought to doe it as ſeryant and in the right of the feoffees, and 
yet 27 H.$.29.6. it is good toa purchaſor by equity of the Szature. For as it is faid in 
'$ H.7.5.b. the ſame AR was made for advantage of the grantees, and nor for the advan- 
rage of Ceſtwy que =ſe. Bur in the Caſe at Barre, the meaning of the makers of the AR is 
the letter of the AR is expreſly with us, and greater miſchiefs otherwiſe 
would follow then were before the AR if thele future ulcs ſhall be preſerved in the Caſc 
at the Barre. The Statute made in 31 E.1. de donis conditionalibus in 2 manner created 
perperuities, and the ſame concinued abour 200. years, but in 12 E.4.19. by the reſolution 
of all the ] it was reſolved, That by a common recovery the eftate cail ſhall be bar- 
red,for the milchie's which were introduced in che Commonwealth thereby, In the time of 
R.z. Juſtice Richi/ attempred ro make a uiry, as it appeareth by Licreleton in his 
Chapter of Warranty 263.& 21 H.6.3 3.6. which was ſuch in efteR, Juftice Richil having 
divers ſons, and intending that none of nis ſons ſhould alien thoſe lands, or make any war- 
us Saryas or hurt the others, he made a deed indented to fuch effeR, /cil. That the 

and tenements were given tO his eldeſt ſon in tailupon condition char if his eldeſt ſon 
alien in fee or in tail, &c, or if any of his ſons ſhall alien,&c. thac then heir cftace ſhould 
ceaſe, and ſhould be yoid, and that then the lands ſhall remain to his ſecond ſon in tail,aad 
ſo to his ocher ſons in remainder,and livery and ſeifin was made accordingly.But all ſuch re- 
mainders were yoid becauſe the limitations of them were againſt the rule ——_ 
there by Lierleron. And fo it h in21 H.6.33.chacT berning chiefJultice of the Com- 
mon made the like for the continuance of his land in his blood wichour 
alienation; but the Judges held the lame againſt the Law. And if after the Scacute of 29 H.8. 
which bath made an inſeparable unity and conjunftion between the uſe & the poſſeſſion, the 
like conftrution ſhall be made of ettaces limiced in uſe and executed by the Starute as of 
eftares executed in poſſeſſion, and by che Common Law, it ſhall be hard in my opinion to 
maincain ſuch Proviſoes, or Conaditons to make eftares of freehold and inhericance, law- 
&ully veſted to ceaſe in one and to veſt and reveſt in others againſt the rule of the Common 
Law. And ſo Jconceive upon the whole matter, that the uſes in the Caſe at the 


was openly argued by all the Juſtices of England, and the Ba- 
Chamber at fix ſeveral days : 1. By Baron Ewen: 
20d Juſtice@wes z 2.By Juſtice Brawond and Juſtice Fenner; 3. By Juſtice Walweſley 
and Juſtice Gewdy ; 4. By Baron Clark, and ſuftice Clench ; 5. By Sir 3. Periam chief 
Baron of the Exchequer, and by Sir Ed. Anderſon chief Juſtice of the Common Pleas; 
And6. by Sir Job» Pophem chicf Juſtice of Bugland. All which Arguments of the J 

add Barons I heard, but onely of Juſtice Bramond, and therefore thac which I ſhall ſay of 
that, I (ball ay by credible relation of others; bur my intenc is not to Report any of their 
Argumenes ac large, and in the ſame form as they were delivered by chem, but ſuch a ſum- 
mary colleion of the eftc& and ſubſtance of thee all as the marcer (the ſame being che 
firſt Caſe which was adjudged, and beiog of great importance) will permic. And becauſe 
that Juſtice Walweſley and the chief Baron onely argued that Judgement ſhould be given 
tor the Plaintiff, and all che other Judges and Barons conduded againK the Plaintiff, 1 be- 
$a with the effect of their rwo Arguments : ' 
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Before the Statute of 1 R-3. the feoffees had not onely all che eſtate intheland, but alſo 
all the power to give and diſpoſe thereof, for Ceftuy que uſe was 2 treſpaſſor, if he agaicſt 
their will did enter upon the land. And after the Statute of 1 R.3. Ceſtxy que «ſe had pow- 
er to make a diſpoſition of the land i: ſelf, and yet notwithſtanding that, all the power 
of the land did remain in the feoffee until Ceftay que »ſe had mace fuch diſpoſition, for 
which cauſe the ſaid A&t intending to provide for Ceſtwy que w/e had not made lufficienc 
proviſion for him. For the eftate of the lands remaining in the feoffees, they many times 
contrary co the truſt repoſed in tnem, by ſecret nts, eſtates, apd other covenous 
Adts had defrauded Ceftwy que #/e, and bad prevented ſuch diſpoſition of the land that 
the ſaid 'ARt of 1 R.z; gayeto him ; andas Walmeſtcy ſaid, there was ſometimes fraud in 
both, for when Ceſt#y que #/e by himſelf without the feoffees by force of the Statute of 
x R.3. and the feoffees by themſelves without C eftwy que w/e by the Common Law had 
both ſeveralſy abſolure power to make diſpoſition of one and the ſame land ; ſometimes 
Ceſtny que uſe by his ſecret eſtates prevented the feoffees, and ſometimes the feoffces by 
the like ſecret eſtates preyenced Ceſtmy que wſe, ſo that as he ſaid, they played at double 
hand, and thereby beguiled the true intention of the At, And the chief Baron and 
walwmeſley ſaid, that the Statute of 27 H.8. was not made to extinguiſh or eradicate any 
uſes, butthe Stacute of 27 H.8. hath advanced uſes, and now hath eſtabliſhed ſafety and 
aſſurance for Ceftuy que »ſe againſt the feoffees, for before the Statute the feoffers were 
owners of the land, and now the Statute of 27 H.8. hath made Ceft#y que wſe owner of 
the land ; before the Statute the poſſeffion did govern and rule the uſe, but now after the 
Statute, the uſe doth govetn and rule the poſſe ; for by the faid AR of 27 H.$. the 
poſſeſſion is a ſubjeR and follower ofthe uſe. And no word in the preamble doth con- 
demne uſes, but for the exrirping and extinguiſhing of all ſuch ſubtile practiſed feoffments, 
fines, recoveries, abuſes,&c. io as the uſes are nor guilty of the inconveniences mentioned 
in the preamble, buc the feoffments, fines; #nd recovery ſubtilly and craftily praQtiſed, ſo 
as the intention of che At was for to extirpate and extinguiſh (which both are Ggnificanc 
words) all ſuch feoffments, fines, recoveries, but how ? by deftroying of uſes ? no truly, 
bur by deveſting all the eftare our of the feoffees, conulces, and recoyerors, and veſting the 
fame in Ceftwy que »ſe,ſo that it ſhall be againſt rhe meaning and the letter of the Law alſo, 
to fay that any eſtate or right or ſcintile jars ſhould remain in the feoffees after the Sta- 
cuce of 27 EO Py a mble, that the makers of the AR did intend to 
extirpate and eradicateall the the ſeoffees, and the letter of the body of the AR 
is, that the Rare, righe, ticle, and poſſefſion that was in on or perſons that were or 
hereafter ſhall be ſeiſed of any landsto the uſe of ſuch be from thenceforth clearly 
adjudged and deemed in him or them, 8c. ſo that by a Jud t given by all the Parlia- 
mene the eftate ſhatl be our of the feoffees 3 and the chief Baron ſaid, that ſcinrili jars 
which-is mentioned in 17 Ekz. is like to Sir Thowas Aoores Emropia ; and they aid that 
after this Statute, char no truſt or confidence was repoſed in the feoffees, For now as 
_—_ faid the feoffees now poſſunt agere ant permittere aliquid in prejudice of Ceſftuy 

we mſe. | | 

: Before the Statute the office of the feoffee was to execute the eftace according tothe uſe, 
but now the Starute hath raken away all the office of the feoffces, and now the AR doth 
execute the poſſeſſion to the uſe, and takes away all the trufl and power out of the feoffees. 
AndhejJerter of the Stacute of 47 HB. is, Where any perſon or perſons ſtand or be ſeiſed, 
or at any tint jicreafier ſhall happen to be ſciled, and they relied rauch upon theſe words 
(at any rime) :for irſecmed-to them by theſewords, that the feifin which the feoffees have 
at che beginning by the feoffment ſhall be ſufficient within this At to ſerye all rhe uſesas 
well facure whicn they come in eſſe as preſent, for there needeth not many ſeifins, nor ſei- 
Ga to continue, but ſcifinat any time, fo ſeifin at one time ſhall ſuffice, for the Statute 
faith, ſciſed ar aDy time, and it ſhall be hard when the Statute requireth bur one ſeifin at 
one time-onely, that many ſciſms and ac fevers] times againſt the intent and letrer of the AR 
ſhould be required. The Scatute of 27 H.8. extendeth to all lawful and good uſes as well 
future avin.efſe, and noſuchuſe is defiroyed, but adyanced and exrolled, as hath heen ſaid 
before. Walmeſley ſaid, that if Auch conftruRion hall be made to deſtroy theſe fu- 
ture uſes, the uſual pleading/all times in praRiſe after the Status coght ro be - for 
the pleading of a feoffment infee unto future uſes after that they come in eſſe, is vireare cu- 
Js & vigere atins Parliamenti,chc, de njibus in poſſeſtionem rransferend*, Ceftmy que uſe 
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was ſciſed, &c- ſo that one ſciha is ſufficient a5 is proved by the uſual form of pleading, bur 
now the pleading of it ſhall be altered if many ſeiſins ſhall be.requifite, and then more ſei- 
fias then one ought to be alledged. And he ſaid, as a fountain giveth co every one which 
commerh in their cime to ir a juſt meaſure of water, ſo the firſt ſeifig and eftace infec given 
by the ficſt feoffmenc to the feoffees is ſufficient to yeeld to all perſons ro whomany uſe 
eſent or fucure is limiced a comperenc meaſure of eſtate in their time proportionable co 
their eftates which chey ſhall have in the uſe ; fo that it ſeameth to them, that the fiſt ſei- 
kin by force of che feoftmenc by which the fee ſimple is given to the feoffecs ſhall be ſuffici- 
ent to ſerve all che particular uſes as well furure as preſenc in their ſeveral times, and no- 
thing ſhall remain in che feoffees. Bur Y/almeſley laid, that all che eſtate ſhall be firſt ye- 
fied in thoſe who ate in rerwm nature, and the poſlefſion ſhall be veſted in him who hach 
the future uſe when the ſame commeth in eſſe by force of the firſt livery, and ſhall divide 
the eſtares which were conjoyned before. And he agreed that an alies, nor a perſog at- 
rainzed, not a Corporation canno at this day be originally enfeoffed co an uſe, for no uſe 
can be created our of their ſeifin. F.S. maketh a feoffmenc in. fee co divers natural per- 
ſons to certain uſes, ſome preſent, and ſome furure, ſo as the uſes are well created and 
raiſed, although a Corporatioa be afrerwards enfeoffed of the land, yer the future uſes 
when they comeia eſſe, ſhall be raiſed and execuced by force of the firſt livery, and the firſt 
ſeifin of rhe feoffers, and by force of che AR, as he conceived. And #4/meſley further faid, 
thac the uſes in our Caſe cannot be (uf; or a thiog which never was in efſe can- 
not be ſuſpended, bur all che eſtace yeſts firſt in chem who have the preſeac uſes, or the uſes 
inefſe, and when the future uſes come in efſe, then they ſhall become and ſball come in 
between the ocher cftares which were conj before ; and in proof thereof they ciced 
the Caſe of Craxmer 14 Eliz.. reported by the Lord Dier fo.309: and the Caſe of Seniors 
paere in 16 Eliz. reported allo by the Lord Dier 337. and the Caſeof 5 H.7 6. If Ceſtuy 
gue «ſe by force of the Scatuce of i R.z. make a feoffmen in fee upon Condition, and after 
eatreth for the Condition broken, the feoftees never had the land agaio, becaule all the in- 
tereft and privity of the feoffees was once by the feoffment taken our of them; So in the 
Caſein 19 H.6.76.& 2 E.4.2, if a man make a feoffment in fee upon Condinon that he 
ſhall make a feoffmenc oyer in fee, in this Cafe if the ſecond feoftee refuſe, the feoffar ſhall 
eacer, for it was the intent of both pazries that che feoffee ſhould depart with all his eftate, 
and nothing ſhould remain in bim : Ocherwile it is, if che Condition-were that be ſhould 
make a gift in tail ; and he faid, that if feoffinent be made of land unto the uſe of A. and 
there is alſo a rent ifſuing ou: of the ſame land unto che uſe of B. alrhough the poſſeflion 
ofthe land be diſturbed by diflcifin, yer the uſe of the rent is noc diſturbed thereby, be- 
cauſe the diflurbance is done to anocher (eifin, that is to ſay, to the land, and not co the 
ſcifia of the rear our of which the uſe is limiced. So in the Cale ac Barre the diſturbance is 
on om yioes i Ty of which all che aſes as out of a fountain 
, but the difturbance is done to other ſeifins, ſcil. ro ſeifins executed by the Staruce of 
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not any effence until the fucure uſe hath which by force of the Statute ſhall draw a 
lufficienr eftate to it, but when the furure uſe is come in eſſe now by reference and relation 
to the firſt ſeifin there. is ſeifin and uſe wichin the Searue of 27 H.8. And in proof thereof 
he cited Bracebridges Caſe 15 Eliz. which in efte& was: A man made a feoffmenc of a 
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in a cerrain time, that then ſand ſeiſed to other ules ; the monies were not paid, 
and after arroramenc was to the feoffees when the pofſefſion of the demetns were executed 
ary as jg i. in this Caſe after the condition broken Ceft#y que #/e bad poſlel- 
fin of the land by force of the firtt livery ; and yet there was nor any continuance of ſeifin 
UN Hafens, rm nan of the land at the time of the execution of 

ro 

| the Caſe of 13 Zliz.. Dier 298.4. 22 Eliz.369.4. Tenant in Copite enſcofferh one 
and his heirs, provided thaz when the feoffor ſhall pay 100.1. co him or his heirs, that then 
it ſhall be to the ule of the feoffor and his heirs, che feoffee dierh his heir within age, the 
100.4. ispaid, office is found, the feoftor ſhall have the uſe by force of the firſt livery, and 
by relatiodo ir ſhall defeat the Wardſhip of the body and land. And be aid, that if a 
man make a feoffmenc in fee to the uſe of himſelf for life, and after to the uſe of anocher in 
tail, with divers remainuers oycr with power to Ds 4? life tro make leaſes for 2r, 
: 3 years, 
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ears, of 3+ lives, in this Caſe, if che Tenanr for life make 2 leaſe for 21. years or 3, lives, ir 

7 keen oe durived and rake his eſſence our of the fitft feoffment, or otherwiſe a!l leaſes 
ſhall be determined by the death of the leſlce for life, and mthe fame Caſcthere is noc any 
ſeifin continuing in the feoffees, but the firſt ſeifin fufficeth, and the ſame is conſonant to the 
words of the A of 27 H.8: forit faith, That theeftate that was in the feoffec ſhall be ad- 
judged in Ceſtny q#e #ſe; Bur Peream chief Baron conceived, that theſe furure tſes before 
their births are nor preſerved in the bowels and belly of the land, bur'char they were in a- 
bibu:, and in the preleryation of the Law ; tor he well agreed with Walmeſlry, thar by 
force of the Att all the eſtate ſhall be out of the tecffees, and then of —y he faid it 
ought to be in ſome perſon, orin abeyance and confiderarion of the Law. And it ſhall be 
ablurd to ſay thar'the troffecs/ſhall have lefseftaterhemthey took by the firſt livery. ' And 
therefore becauſe nothing remains in the teoffers, and this tuture uſe carmor be executed 
until the perſon who ſhall» rake the ſame be in being, of neceſſity in the mean time it 
ought to be' in the prefervation of the Law. 'And if any Caſe be doubrtul upen a Scarure ir 
is good to-confirue rheſame accordingtothe reafon of.che Common Law,” as it is faid in 
Dalamers Cale itfPlow.Com.35 1. 

+ And if the eftate in our Caſe had been limited in poſfeffron by livery and ſeifin, the re- 
mainder to-the eldeft ſon;&c/ till his efſe it ſhall be by the rule of the Common Law in 
'the conſideration of the Law ; and by the Game reaforthe uſe ſhall bein our Caſe, and 
as the uſe ſhall be; ſo ſhall be the | by force of the Statute, for be the ule in eſſe, 
or in the conſideration of the Law, the poſſefſion ſhalt be transferred to it by torce of the 
Statute, And he took a'difference berween froffees before rhe Srature , and feoffees after 
the Scatute ; for if feoffees unto an uſe ' were difſeiſed before the Searute, no uſe could be 
executed afrer the Statute without reoreſs of rhe feoffees, tor the Starute fairh, Which be 
of at any time hereafter ſhall be ſciſed, &c. And-thoſe who were difſeited before the Sta- 
tute, were not ſeiſed arthe time of the At, nor ar aty time” afrer until regreſs ; Other- 

-Wiſe it is when the feoftment is made after the Scatute canſa qua ſupra. And where the 
Scatute ſaxh, To the uſe of any perſon or perſons,;the Statute doth not ſay, To the uſe of any 
po_ or perſon in eſſe; but to the uſe bf another perſon, and that ſhall te incended when 
his time ſhall come ;- and it ſhall be a hard conftruRtion to deftroy the future uſes in oor 
Caſewhich were limited upoir good cauſe and confderation, and eſpecially when rhe ſons 
who then were nor'in/ eſſe, yxerenor parties to any wrong, covin or praftice ; bur he ſaid, 
that che uſe by rhe Common Ezwwasin abeyance and cuſtody of the Law. Agd the pol. 
ſefſion accordingly byforce' of the Stature,” for no other perfon can take the ſame, and a 
thing-which is committed to the cuſtody of the Law, the Law will lawfully prelerve ir 
without any violence or defirution. And therefore 32 H:6. if there be Tenant for life 
the remainderto the'right heirs of 7.$. and Tenant for life is difleiſed, and a deſcent caft, 
and after J:S. dieth, and then leflee for life dieth, rhe entry of the right heir of J.S. is law- 
ful, and he put alſo the Caſe of the Parſonto this purpoſe. And to prove that as well the 
poſſeſſion as the uſe are inthe cuſtody of the Law he cited Crawmers Caſe 14 Eliz. Dier 
309, tharthe remainder limitedto the Executors was in abeyance ; andthe Eatl of Bed- 
Fords Caſes in'which Caſt he ſaid it was agreed, that the remainder to his right heirs was in 
the cuſtody! of the-Law umil the- death of Jobs Lord Rafſel. 'And 17 Eliz. Dier. Brexts 
Caſe"340." that the remainder limited-ro the wife thar ſhall be was in abeyance in the 
Lord, 'Bygyes Cafe, 2 Elie. Diey fol:190,191. whereit was holden,” that the remainder 
bmited to the wife that ſhall be ſhould be in abeyance if the particular eftate had not been 
buta'Term, whith cannot bythe rele of Law ſupport remainder in'abeyance. And' he 
"cired the Caſes in 'BreoksAbridgement Feo s roaſes. ;0 H.8.% yopl;; Mpl.59. 
when Brook was chief Juſtice! Andhe ſaid, ' thar theſe vices doe extend thernſetves into 
many brenches,and-are to be reſembled ro Nebachadarzzars tree, for in this tree the fow!s 
of the heaven build their neſts, and the nobles of this Realm ere and eftabliſh'their hou - 
ſes, and under this tree the snfinire pecore campr, and great part bf Copyhotders and 
Farmers of land for ſhelter and ſaferF, and he faid, that if the tree ſhall be overthrown and 
oventtmed, it wouſt make's yur and impreffion in the land. And therefore it was 
convenient to repreſs the miſchief afcer by Parliament, and not to have retroſpe&* ro Caſes 


And he and almeſley alfo 'agreed in their argument, thar uſes in this Caſe ſhall follow 
the rules of eRares at the Common Law. And therefore in this Caſe, if Tenanc for life di- 
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_ech before the birth of the ſon the remainder in uſe ſhall be void, for ſuch 'remzinder ſhall 
| be yoid by the rule of the Common Law if it had been made in poſſeſſion if the remainder 
_ doe nor veſt during the particular eſtate, or at leaſt when the particular eftare determinech, 
and no difference between uſes and eftaces made in poſſeffion to this purpoſe, And ſo they 
did conclude, chat Judgement ought to be given for the Plaintiff, 
- Oathe ocher fide it was argued by Baron Ewen, Jaftice Owen, Juſtice Bramond, Juſtice 
- Fexner, Juſtice Gawdy, Baron Clark, Juſtice Clench, the-Lord Anderſon, and Popham 
; Lord chief JuRice ro the contrary. And it was agreed: by them all, that the feoffmenc 
made by che faid feoffees who had an eftate for life by limitation of uſe deveſted all the 
- eftacess and the furure aſes alſo. And although that Richard Chudleigh their feoffee' had 
* notice of the fucure uſe, yer it is not marerial becauſe thar all the ancient eftaces were deve - 
-fied by the ſaid feoffment ; and this new eftare cannot be ſubjeR to the ancient tſes which 
: riſeQueof the ancient eftate which was deveſted by the feoffment. And _—_— 


the uſcs limited ro the eldeſt fon, &c.were ina and he faid that the cftates 
- of the handufficient tro ſerve their furyre uſes were in abeyance allo ;- bur/he #grerd thar 
. the ſame was not by the lerter of che Scarme of 27: 7:8. bur ſhall be taken by equity of 
- the aid Searute, For he ſaid, thar rhe letter of the Scacureis, To the uſe of any perſon or 

aodhere wanteth perſon,8&c. alldin every Caſe luth perſon ſhall be adjudged in 
| fin,&c. alſo, and that the eftate &c, ſhall be adjudged in him or them thar ſhall 
| have fuch- uſe ; and therefore he {aid ,thatuſes in abeyince by che equity of the Statute did 
draw ſufficient eftare to ſerve them in abeyance alſo, and char for rhtfaving and mainre- 
nance of fucure uſes, and thac they ſhall hor be (defeated and defitoyed ; and he agreed 
- alſo, chacall the preſent uſes 2s well precedent as ſubſequent were executed prefently ; arid 
- be- agreed with che other Juſtices, that the Sratute of 27 FS: did notextend to fabvert at{d 
"defiroyruſes in orher manner then by the exccuting- 4nd Xransferring of the poſſeſſion of 
: helaad'co them. And Gvwdy cired the opinion of Fieutirbert in'28 F3.12; «. that ic 
- was an inconvenience and impoſſibility inthe Law before the Starure of '27 7.8. thar rwo 
- men ſhould/have ſeveral powers ro make" diſpoſition of the ſame land, /ei/. the feoffees by 
the Common Law, and 7 bop »/e'by the Starmeof x R. 3. and thar incorryenience wis 
imended to-be remedied by this AR of 27 H.8. and he conceived, that-all the eftare ſhAl 
be our of the feoffees, for no right of the feoffees is ſaved which they haye to orher nſes, 
a5itis aid 9 E.6.in Stephen Davies-Calſe. Dier$3:6. 

And if a feoffmemt in fee be made-untothe uſe of one fot life, 'and iter to the tioht heits 
of J.S. the fee ample of the 1and ſhall be in abeyance ; Ard before the” Starmte if a rhan 
: had made a feoffment unto the uſe of one for years, and fer td the right heirs of 7. S, rhis 
' limitation had been good, for the 'feoffees remain Tenanrs of the freehold, bur ſuch fimi- 
-rarion aker the Starute is yoid, for then the freehold ſhall be in ſuſpence, for nothing+ can 
-remain in the feoffees ; but He ſaid; chic theſe remamders in future were deveſted and de- 

by the feoffment of the Tenants for life, and alchovgh rhe temainders be within cui- 
| Rody-of the Law, yer they ought to be ſubje®t to the rules of the Law, for the Law will 
ho res nar We age rule of Law : And becauſe that the rule of Law is, that 
'he inthe remainder ought to take the land when the particular Fate dererimineth, or effe 
the remainder ſhall be void ; and in this Caſe for as much as by the feoffment of the Te- 
nancs for life cheir eftare was determined, and title of encry given for rhe forfeirute, and 
then thoſe in the furure remainder were not in eſſetorake ir, for ths canſe the remainders in 
-fururo by marrer ex peſt fas were urterly deftroyed and made void, and chiete is no diffe- 
rence "when the eftate for life dererminerh by the death of the Tenanr'for Jife, and when 
the fame derermineth in right by his forfeiture, for in both Caſes ettty is given uato hid 
inthe next remainder, end: then if he cannoc take rhe laid when the particular eftate'es- 
deth; the remainder is void. And if Chriſtopher Chadlrigh ac the time of the forftidre 1 
been born he could not have entred For the forfeiture. | 

If rhere be Tenant for life, the remainder to the right heirs of 7.S.'if fn' this Cie 'Te- 
oanr-for life makerh « Roffmenr in fee during the life of F.9. rhe remainder Is deftroyed, for 
otherwiſe there ſhould be = renainder without 'a particufar eftate, which cannot be, ho 
more inthe Caſe of at uſ<th1 in the Cafe of an efatemade in pofſeFfion. And thar 
he cred the Caſe'3 Elie. Dirr. BYayer Cale. And of the fame opinion was Ng chief 
Juſtice, Baron Cl#+ke and Owen, a5 to the faid poinc of otfeirure, admittios that no dis 
Rttbance or'altetarion of the'eltare hall been made. And the chief JaRtice Uenied the &p7- 
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Nien of Geſcoigne in 7 H.4.23.b. who thought that fuch remainder ſhould nor be defer> 
_—_— Len nth for life. yes, <a Clark pur the Caſe in11 &.2; Fitz. De- 
tinue 46. A gift in tail was made to A.C. the remainder to the right heirs of A.S, the do- 
nee made a feoftment unto B. in fee, and after A.S. died, his right heir ſhall never have 
the remainder nor any Chaeter which doth concern the ſame, bur the eftate of the land was 
by the feoffmenc of & Tenant in tail deveſted and determined, and all eftates vefted in the 
feoffee, and there was not any particular eſtate neither in efſe, nor in right to ſupport the 
remainder when it fell, for by the feoftment of the Tenanc in tail his righc is utrerly gone, as 
Littleton faid,and then at the time the remainder fell, /cs/. at the death of A.S. there was 
not any particular cſtate to the remainder, neither in efſe nor in right. And in the 
faid Caſe, note the words of Charleten chief Juſtice, and the jucgement ; Bur if Tenant in 
tail be difſeiſed and dieth, the ſame ſhall not take away the remainder, for there a righe of 
the particular eſtate remainerh to ſupport the right of the remainder, bur when the Tenanc 
io tail maketh a feoffment no right remainerh in him. And Juflice Owes faid,if Fenane for 
life had made a fegffment in our Caſe beforethe birch of the ſon, he in the next remainder 
in eſſe ſhould enter for the forfeiture. And Gewedy laid, that in divers Caſes a thing in abey- 

.1 ance may be barred and d 3 asif Tenantin tail be diſſeiſed, and releaſe to the dil- 
(135) Fcifor, now Littleron faich the Rate tail isin abeyance, yer ir may be barred by a common 
recovery in which the Tenantin tail is vouched : So if Tenant in tail be, the remainder to 
.  theright beirs of F.S. if Tenant in tail ſuffer a common recovery, the remainder is barred, 
So he ſaid upon the Caſe of 17 Elag. Dier fel.340. If the husband makerb a feoffinent in 
fee before the taking wiſe, the wife ſhall never take, for the pofiefſhon and eftare of che land 
is altered and charged and transferred to the poſſefiion of another before the ticle of the 
wife doth accrue, but if no deyefiing or alteration had beea, then the uſe ſhall veſt in the 
wife, and he reſembled ic to the Caſe 22 Af.37. 26 Aſ.8.& 29 Aſ.34. If a warranty 
be made co the poſſeſſion of a villain if the aunceſtor dietb, ſolong as ic conrinucth in his 
poſſeſſion it ſhall binde, but if the Lord of the villain encreth before the warranty doth ac- 
 tach, then the warranty ſhall not binde, for the Lord of a villain is in by force of his ticle 
of yillaina the eftace and the poſlefſion of the land doth nor continue, bat by the entry 
of the Lord is alcered and changed. And it was holden by Baron Emens, Owen, Leamend, 
Fepner,C larkyClenchabe L. Anderſon, & Pophen L.chief Juſtice,that at the Common Law, 
by difſeifia or by ſuch feoffmenc as in the caſe artBar,as well all future uſes or uſes in contin- 
are deveſted & diſcontinued,as uſes in efſe until the firſt eſtate out of which the uſes riſe 
be recontinued.'And the Scarure of 27 H.$. doth not transferre any poſſeflion to any uſe bur 
onely to uſes in efſe, and not toany ule in furure or in contingency until they come in efſe ; 
and the ſame appeareth by the expreſs letter of the AR, for as there ought to' be a 
in eſſe ſeiſed co the uſe, ſo there ought to be an wſe in eſſe which ſhould riſe out of the 
eſtare, and there ought to be a perſon in efſe who ſhall take the uſe, before any poſſeſſion 
can be transferred and executed tothe ule, for if the perſon who ſhall take che uſe be not 
in eſſe, or if rhe-perſon be in eſſe, and no uſe be in eſſe, bur onely a poſlibiliry (as the Lord 
Anderſon aid Jaf an ulegthen cannot be any execution of the poſſeſſhonto the ule. And as at 
the Common Law there cannot be any uſe in efſe, if there be not ſeifin ont of which the uſe 
ſhall riſe,ſo no uſe can be executed b the Sratuceof 27H '$. if there be no ſeifin in ſome per- 
Aon ſeiſed ro fuch,ule at the time of the execution thereof ,for the expreſs words of the AR is, 
Wohereany perſon or perſons ſtand or be ſeiſcd, orbereafter &c. ſhall Rand or be ſeiſed, &c- 
to the uſe of any other perſon.ar pes ſonethamenght to be a perſon in eſſe of both par- 
ties, /c.who ſhall be ſciſed to the uſe, and who ſhall the uſe,ſo as it behoveth not onely 
[6] to haye a uſelimited bar a per ble of the uſe when the Statute transferreth the po 
ſeſſion to it, | and therefore if the perſon fail, it is not poſſible to have the poſſeſſion executed 
by this Statute to one who is not 5» rer=ws natkr4, for the Starute faich, To the uſe of any 
_ or perſons in every ſuch Caſe, all and eyery ſuch perſon and perſons that have any 
uch-uſe in fee fimple, fee rail, for term of life or years, or otherwiſe, or any uſe in reverſion 
ot remainder.8c. in which words note the word [ſuch] is iterated three times. So thac uſes 
IR eſſe, that is to ſay, in poſſeſſion, reverſion, or remainder, for there is no word of poſſivi- 
licy or contingency, and perſons in eſſe are otiely wichin this AR ; Shall from be 
deemed and judged in lawful ſeiſio, eftate, and poſſefſion, and that cannot be any perſon 
who is not in eſſe, or any perſon who is in efſe, and who hath bur a poffibility of an uſe, 
who perbaps (hall never have anuſe in eſſe. And by theſe words it appeareth, that 
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no eftace | by this Scacute can be transferred to the poſſibility of an uſe. And that the eſtate 
that was in ſuch perſon or perſons that were cr hereafter ſhould be ſeiſed tothe ule of any 
ſuch perion or pecions be from henceforth clearly deemed and adjudged to be in him or 
them that have or hereafter ſhall have ſuch uſe: ſo that this clauſe doth nor deveſt any 
eftate out. of che feotfees, but when it can be executed in the Ceſt»y que uſe, (that is to ſay) 
:n him or them that have or hereafter ſhall haye ſuchuſe, and that cannot one have who is 
not in eſſe; for he is not a perſon who can have an uſe, and by conſequence cannor haye 
any poſſeſſion by ths Act. 

Ic was furcher holden by the ſaid ewo chief Juſtices,Clencbe, Clarke, Fenner, Beamond, 
Owen, and Ewen, that thoſe who had argued on the other fide have taken bur the firſt part 
of the ſentence, tha: is to fay, that the eftare ſhall be our of the feoffees , bur they have for- 
go: the latter parr of the ſencence, /c:/. that the eftate (hall be in ſuch perſon who hath the 
ule, and that cannot be until the perſon and the uſe alſo be in efſe. And by this clauſe ir 
alſo appearerh, chat no eftare of the ſeoffces ſhall be transferred in abeyance ouc of the feof- 
fees, and yeſted in no body, or be transerred to a poſſibility of an uſe which hath not any 
being, for then an eſtate in eſſe ſhall be transferred to the poſſibility of an uſe which hath 
not any being, which ſhall be againkt reaſon, and againſt the letter and meaning of the AR, 
for the words are, And ſhall be adjudged in bim or them that ſhall haye ſach uſe, E-go,the 
eftate of the ſeoffees ſhall not be in abeyance. And the ewo chief Juſtices, Fenner, Bea- 
word, Owen,and Ewens (aid, That if the eftate ſhall be mrerly our of the feoffees, and all 
veſted in thoſe who have the preſent uſes (as ſome have holden before) then the furure uſe 
ſhall never riſe, for i is nor pofſible that ir ſhould be raiſed our of the poſſeffion of Ceftny 
gue nc, for an uſe cannot be raiſed our of an uſe, as is 36 H.8. tir. Froffments al uſer, 
Br.$4- 5 Mar-Dier 155« Andif A. enfeoff B. in fee to the uſe of C. and his heirs, with 
Provilo that if B. pay to C, 100.4. that C. and his beirs ſhall ſtand ſeiſed ro the uſe of D. 
and his beics, this is urrerly void, for the future uſe oughe to be raiſed our of the eſtare of the 
ſcoftee, and pot out of the eſtate of Ceſtu7 que m/e. And it was holden by them, that the 
ſeoffees afrer the Scatute had a penny to ſerye the fucure uſe when it came in eſſe, and 
that in the mean time all the uſes in efſe ſhall be veſted, and when the future uſe comes in 
eſſe, thenthe feoffees (if the poſſefſion be nor diſturbed by diſſeifin or other means) ſhall 
have ſufficient eſtace and ſcifanto ſerve the furure uſe when ic cometh inefſe, to beexecu- 
ted by force of the Scature, and that leifin and execution by force of the Staruce ought to 
Concurre at one” and the ſame time. 

And this Caſe is not @ be reſembled ro Caſes at the Common Law, for ah A& of Par- 
lament may make divifion of eſtares, and for as much as this divifion is made by ARt of 
Parliament, ic is noc neceſſary that the feoffers have their ancient eftares. And they faid 
thac this conſtruRion is righc, and conſonant to reaſon and equiry, for by this conftruRtion 
the intereſt and power thar every one hath is by the AR, for if the pofſeſFion be 
diſturbed by- difſciſin or otherwiſe, the feoftees ſhall have power co enter to revive the 
former uſes accordiog to the cruſt repoled in them; and if they by any AR barre themſelves 
of their egtry, then this Caſe (nor being remedied by the AR) doth remain as ic was at the 
Common Law. And the chief Juſtice and Fenner faid, That if a man make a 
in fee to che/ule of one for life, and after to the uſe of the feoffee in tail upon contingency, 
and after the contingency happeneth, in this Caſe the feoffee is the donor as is proved by 
2£.6. Bro Formedon 41-7 £.6.16.46. Plow.Comm.59.10 Eliz.. Dier 362, but itſhall be 
ablurd chat thefeoffee ſhall be donor, and yet ſhall have noching, bur ſhall be onely as an 
Inſtrument, 9x-3s the winde out of an Organ pipe. And Fexxey pur the Caſes in 7 H.6.3.. 
13-R.2. Dower 55, 29 Aſ.64- if Tenant for lite make alcaſe to him in the reverfion for 
thelife of him in the reverſion, although that the leſſee had but a freehold and departed 
with a freehold, yet the leflec hath 2 dicy whi the death of him in the reverfion 
may come in eftate. So the of the transferred umo the uſes in efſe, 
yeta llity doth remain in the feoffers, which may be reduced to an eftace ſufficient to 
lerve the future uſes. And he faid, that ir-was not that an a&ion in Law ſhould 
alter the original eſtate, but then the new eftare- owght to be ſo near the ancient eftate as 
might beyſo thar all interelts may be ſerved and ſaved according to the inteqe and meaning 
of the parties ; 35 in the Caſe of £iccleton, & 2 H.4.5. if a man make a feoffment in fee 
upon eqndition to make an eftate to-husband and wife in ſpecial rail, and before any gift 
ade the. hucband dieth without ifſue; now by this a& in Law; the eftare ſhall be made 
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:o the wife without impeachment of weſt &c. and (o by an a&t in Law the original eſtate 
|1 be altered. 

—__ "cot Clark (aid, that ſome have ſuppoſed that future uſes were preſerved in the 

bowels of the Law, and thac the land ſhall be charged with them in whoſe hands ſoever 

they come ; and ſome have ſuppoſed thatrbey were sn »#bibxe, and jn the cuſtody of Law, 

but he ſaidin our Caſe be they below under the land, there they ſhall be perpetually by- 


always remain, and ſhall never deſcend ; for he ſaid that the ſons of Chrifopher Chad. 
leigh in our Caſe were not born in due time, and as this Cale is they ſhall never take the 


after the entry of the on and 9 H.7.25. & 30 Af. 47. when the remainder limited 
ro the ghe beie of .S. firſt veſts in the daughter, and after the ſon is born, and many 
ood Cafes were put by him to the ſame purpoſe. And further he faid as in the Caſe of 
"idwelly in Plow.Cowm.. the leſſor by the agreement of the parties may come upon the 1ard 
to demand his rent, althoughthat the cftare of the land be transferred to another ; © by 
the original agreement of all parties the feoffee may reenter and revive ſuch future uſes, 
which by the Law may be revived ; and in ſuch Caſes heſaid, chac when the future uſes 
ſhall come in eſſe, the feoffees ſhall have by force of the AR a qualified eftate ſufficier: 
to ſerye the future uſes, and reſembled it co the Caſe in 21 E.4.41. King E.3. vave lands 
to the Black Prince and to his heirs Kings of Eng/and, in this Cafe the grantee hath a qQua- 
lified Inheritance, for in as much as the Black Prince died inthe life of his father, and his 
ſon Richard was not then King of Ewg/and, the land did revert. $o all the Juſtices and 
Barons of the Exchequer, beſides Periamn, Walmeſley and Gawdy did conclude, that for- 
as much as the Scatute of 27 H.8. doth not extend bur to the uſes in eſſe, and to perſons 
in eſſe, and not to any uſes which depended onely in poſſibility, for this cauſe the contig- 
oent uſes in the Caſe at Barredo remain ſo long as they depend in poſſibility, onely at the 
Common Law, aud by conſequence they might be deſtroyed or diſcontinued before they 
came in efſe by all ſuch means as uſes might have been diſcontinued or deſtroyed by the 
Common Law. 
And all the Juſtices and Barons of the Exchequer did agree with the chief Baron ard 
W almeſley in this point, ſcs/. that the remainders limited in uſe in the Caſe at Barre ſhould 
follow the rule and reaſon of cftates executed in poſſeffion by the Common Law, and there- 
fore they all unanimouſly a that if the eſtate for life in the ale at Barre had becn 
determined by the death ef the feoffees before the bigth of the eldeſt ſon, thar the ſaid re- 
mainders 5 futzro were void, and ſhould never rake. efteRt although that the ſons were 
born after, for 4 remainderin uſe ought torveſt during the particular eftace, or at leaſt eo 5»- 
fante when the particular eftate as wellaraneſtate in poſſeſſion. And it was hol- 
den by all the Juſtices, that if the conci uſc n the Caſe at Barre had ccme in eſſe with- 
out any akeration of the eftate of the land,that it ſhall be executed by the ſtature of :7 H.$: 
bur the akeration of the eſtate before it commerh inefe hath deflroyed ir,as ic hath been ſaid, 
but if any ſuch alteration of eſtate be before the exetution, .efeſſence of the future ule, 
then the uſe ſhall nor be transferred inco poſſeſſion betore the impediment be remoycd, 
and the eſtate recontinues. | 
It was alſo bolden by the Juſtices and Barons who argued againſt the contingent uſe, that 
the Statute of 27 H.$. not be (againſt the expreſs letter of the AR) conſtrued by 
equity for the maintenance and preſervation of theſe contingent uſes, for 2s well as by ſuch 
cottruſtion, the miſchiefs which were intended to be preyented by the makers of the ARt 
ſhould be continued, or greater brought in, as after by the argument of Pophams chief Ju- 
Kice as-co this point appeareth. Popham chief Juſtice in his argument ſaid, thar by 
force of the AR of 27 H.$. are preſently executed, ſome uſes are executed b 
matter ex poff fatto, and forme uſes are extirpate and extinguiſhed by the AR; uſes in : 
draw the poſſeſſion preſently by force of the AR ; uſes in fararo limited according to the 
rule of the Common Law ate alſo if they come in eſſe in due time within the purview of 
this Statute, but uſes invented and lirnited in a new manner not agreeable to the ancient 
Common Laws of the land, ſuch uſes are utterly deſtroyed and extirpated and extingui- 
ſhed by this AR : For it appeareth by the expreſs words of the A, that it was the intent 
ofthe Parliament to root out and extioguiſh them, and to reſtore the ancient Common Law 
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che land. And therefore he ſaid, that if a feoffment be made to che uſe of A, for life,and 
after co the ule of every perſon who ſhall be his heir after, for the term of the life ot every 
{ch heic onely, in this Caſe, if this imitation ſhall be good, the inheritance ſhall be in no 
body, bur this limitation 15 meerly void, for the limitation of an uſe to have a 
Fechold 15 not agreeable with the rule of Law in eſtates in poſſeſſion; So if one make a 
ſoffmens in fee to the uſe of one in tail with diyers remainders over, Proviſo that if any 
ſhall actempt co purchaſe any Precipe againſt any Tenant ofthe freehold,8c. that his eſtate 
ſhall ceaſe, and that then the feoffees ſhall Rand ſeiſed to che ule of another,&c. ſuch Pro- 
viſo or limitation is againſt the rule of the Common Law if i had been conveyed in poſleſ- 
Gon, for he caunot Init new remainders upon ſuch Conditions ; and at this day, an eftate 
rail in land cannot ceaſe till entry, and noentry or reentry is given to any bur onely to 
the feoffor or his heirs and no: to any in remainder, And he agreed the Caſe which was 
© before that the Proviſo that the eſtate in cail by limication of an uſe ſhall ceaſe as if 
enanc in tail were naturally dead. and not otherwiſe, for he ſaid, that ſuch limication ſhall 
be void if it were limited in poſſeſſion : And he faid, that there was no difference ac this 
day berween eſtates conveyed 1n uſe and eſtaces conveyed in poſlefſion, for the eltate and 
limitation of an uſe ought to be known at the Common Law, and governed and directed by 
the rules thereof. Bur he ſaid, that the limication of the uſes in this Caſe as well future as 
in eſſe were good and lawtul, for ſuch eftates cxecuted in poſſeſſion were good, but the fu- 
ture uſes were deſtroyed by ſubſequent matter as he ſaid: And he ſaid, that if ſuch con- 
fruction upon the Statute of 27 H.8, by equity or otherwiſe ſhall be made for the mainte- 
narce and preſervation of future uſes as hath been made by thoſe who have argued on the 
other fide, greater inconveniences ſhall be introduced then were before the making of the 
Scature of 27 H-8, for he ſaid, that the ſaid conftruRtion did tend to the overthrow of 
noble and great families, and to the diſcnheriſon of cheir heirs, ſo that no land ſubject to 
ſuch perperuicies can continue four deſcents, for if he whois fo refrained and tied with 
the Pcoviſoes of perpetuities ſell any parr of his lands for pram any debrs or legacies, 
or if be be raken priſoner in the warre for his ranſome, or tor the preferment of his youn 
ſons, or for adyancement of his daughters in marriage, or for any cauſe, or any m7 | 
whatſoever, he ſhall ferfeir his eſtate : alſo when the eldeſt ſoa knowerh that be ſhall 
have the 'ands and poſſeſſions of his father in ſpight of him, ic is a cauſe that the ſon be=- 
comes diſſolure and diſobedient, ſo that he will not depend upon the government of his 
father, but refuſe to be ruled and di:eted by him. Allo it ſhall raiſe yariance and diſcord 
in the ſame blood, and ineffeR tear the bowels of naturezand ftirre the ſon ( every ſup- 
politien of bfeach of the Proviſoes) to put his father our of the land w great troubles 
and ſuits would ariſe, to the waſting and overthrow of the family, and ſo from brother to 
brother, and from coufin to couſin ; and it is needful that he who hath ſuch perpewiry 
have always a Counſellor at Law at his elbow, for he cannot make any conveyance COAcer- 
ning bis lands but his ſon or he who is next to the land watch for a forfeiture : And alſo he 
who hath an eſtate ſubjeR to ſuch uity, if he hath two ſeveral farms whereof two 
ſeveral rents have been reſerved, and peradventure where the ſeveral rents amount but to 
4043- per amn, and he joyneth both in one leaſe for life, and reſeryeth one rent of 4. Marks 
per aux. it is a forfeiture of his eftate. For upon this leaſe the uſual and accuſtomed rent is 
not reſerved ; fo in many Caſes if he doe not obſerve the preciſe form and power which is 
given to him it ſhall amount unto a forfeiture of his eſtate, and within two or three de- 
cents the Proviſoes and limitations ſhall not be ſo freſh in memory that every Gentleman 
cag ingevery leaſe which he maketh follow the preciſe form of the Proviſoes. Alſo if the 
wives of ſuch ns become incontinent, and have iflue by other men then by their buſs 
bands, this adulerous generation ſhall inherit the husbands lands in deſpight of them. And 
the ſame ſhall be a great occaſion for women to offend when they know that their iſſues 
ſhall inherit, and many other inconveniences will follow upon ſuch conftruftion in main=- 
tenance of theſe perpetuities : And ſo men who intend to overreach the providence of God, 
and cover to. eftabliſh their lands in their names in their bloods by theſe ways, they are in 
truth thereby the cauſe of waſting and oyerthrowing of their houſes, Alſo no ſhall 
be ſure of his purchaſe without an AR of Parliament - and where at the Law 
ene Co Eitg 
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Alſo farmers and leſſces cannot have any certainty or full afſnrance : For pur caſe a 
Feoffment is foe be made unto the ule of one for lite, and after to the ule of another in tail 
with remainder over, with power to the leſſee for life to make leaſes ſo as he reſerve the ac- 
cuſtomed rent paiable ro all thoſe who have the reyerſion : If Teoant for life maketh 
leaſes according to his power, the lefſees derive thyr incere!? out of the firſt feoffmen:, how 
then can the reſervation of the rent be good, and how can his heir, or he in the remainder 
come by the ſame? And if ſuch Proyilo be added in the original aſſurance, then the leſlees 
ſhall pay therenc, or that they ſhall enjoy the land fo long as they pay the rent, then for 
25 much as the ſame isno rent, it ought to be paid without demand, and if be doe not pay 
the ſame his intereſt ſhall preſently ceale —_ limitation of the uſe. 

Alſo thoſe who have cauſe of Aion ſha:l be in worſe caſe then they were before, for 
before this Statute they might have an aQion againſt the pernor of the profits, but now 
all ſuch pernancies of the profics are taken away, as appeareth 28 H.S. Dier 33 .a. & Plow, 
Comm.in Manxel: Cale, and thereby luch lubtile devices as in the Caſe before pur, he who 
hath cauſeof Aion ſhall never finde one thavſhall be Tenant to his Precipe, and fo by 
ſuch conſtruction he ſhall be without remedy. 

Allo perjury ſhall be iacreaſed in reſpeR of the ſeerecy more then it was before the Sta- 
tute, for-no uſe could have been raiſed before this AR but upon franſmutacion of poſle!- 
fon, or upon a covenant or full contrat by apt words upon good conſideration concluded 
amongſt the parties ; but now ules ſhall be determined and raiſed by word without any 
conſideration upon a bare imagination 2nd intention onely without any concluſion, cove - 
nant, of contrat. For if one intend, go about or attempt,%c. he ſhall loſe his land, al- 
though that he doe nothing, agzeonclude nothing. 

Allo the King and other Lords ſhall loſe their Wards Eſcheats,and other profits of theic 
Seignor:es, fop it the ſaid Caſe of a perpetual freehold ſhall be maintained, that no heir 
ſhall have but an eſtate for hfe, and that the inheritance ſhall be in body, what Eſchear, 
or Wardfhip, or Heriot, or other profit ſhall accrue to the King or other Lords? And he 
faid chat it was not the intent of him and the other Juſtices, tro overthrow the Tree cf 
uſes, bur to lop the rotten and unprofitable boughs and branches dangerous to the eftatc 
of the Commonwealth and mens affurances, ſo as the refidue of the Tree which is pro- 
ficable for the uſe of men may the berrer grow and proſper. And he ſaid, that the realn 
that the Lord by Eſcheat, or the Lord of a villain ſhall not ſtand ſeiſed to an uſe was, bc - 
cauſe that the Ceſtxy que ne had not remedy by the Common Law for any uſe, bur his re- 
medy was onely in Chancery : And becauſe the right of freehold, or inheritance canno: 
bedetermined in Chancery, his title ſhall not be drawn into examination there ; and for 
this cauſe a diſleifor ſhall nor be compelled in the Chancery to execute an eſtate to Crft»y 
gue uſe, bur Ceſtu7 que uſe ſhall compell the feoffees inthe Court of Chancery to earer 
upon the diflciſor, or to recover the land againſt him ac the Common Law, and then the 
Chancery ſhall compel! the feoffees to execute the eſtate according to the uſe. And the 
Chancellor oughc to direct uſes according tothe rules of the Common Law. And he ſaid, 
that before Richard the ſeconds time, no At of Parliament or other Record, nor no Book, 
wor any writing made any mention of wes of lands, having regard unto the very words 0: 
the Statute». And therefore he ſaid, that ies in ſuch ſenſe as now we take them were no: 
at the Common Law, but were inveated in times of trouble for fear, or in times of peace 
by fraud ; bur he ſaid, that confidence was at the Common Law, bur not that which we 
now call ue. : 

Periam: chief Baron held, that uſes were at the common Law, but the Lord Anller/cs 
faid, that uſes were neither by che Common Law, nor by any Statute, for he ſaid, tha uſes 
were but imaginations, and nothing in the conſideration of Law,or for which the Law hath 
given any remedy, and that Cefty que w/e hath nothing in the land, for if he come upon 
the land, by Law he was a Treſpaſſor to the feoffees. And afterwards the ſame Michae!- 
waſs Term Judgement was given for the Defendant. And note Reader. that in the Ar- 
gument of this Cale five things were reſolved for Law by the Juftices beſides the principal 
matter in Law. 

Firſt, it was adjudped in this Caſe, that when there is Tenant for life the remainder in 
eail, the reverhon in fee, and the Tenant for life doth enfeoff him id the reverſion in fee, the 
ſame is a forfeiture of his eſtate, and doth deveſt the eftate tail in remainder. So if chere 
be Teaant in tail the remainder in tail ; ad the Tenant ig tail doth cnfeoff -him in the re- 
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verſion in fee it is a diſcontinuance ; and the d:fference was taken and agreed when the 
eftate or privity 15 ſole or immedia*e, and when not, for which ſee Lirtheren 141. 9E.4. 
244. F.N.B.142-4.41 E.z.21. & 41 Aſ.2. | 

Secondly, That for as much as the warranty of Chriſtopher was collateral, yer in as 
much as it 2 in compuration of tiqge, that the eldeſt ſon of Chriſtopher Chadleigh 
was Witbia Ar the time of the death of the eldeſt ſon the youngeſt ſon was alſo 
within 2ge ; and al thac che youngeſt ſon cannot enter before the warranty deſceh- 
ded upon him to defeat the warranty, and that he cannot take benefir of the of his 
brother, and alchough that he doe not enter within convenient time after his Fall age - 
yer this collaceral warranty doth not binde him, and as to that the Caſe in eff. was 
ach: A. hath ifſue B. and C. infants wichin age, a leaſe is made to A. for life, the re- 
mainder unto B. in tail, the remaindertoC, in tail, 4. Tenan: for life is difſeiſed, and af- 
rerwards releaſerh to the difſeiſor with warrancy and dieth, and the ſame deſcendeth u 
[4 1". / nt afrerwards B. dieth within age, C. being then his brother and foe 
and within age upon whom the ſaid doth deſcend, and afterwards C. cometh of 

, and chree years after his full age encreth, his entry is lawful. For it was refolyed,chat 
hramey of aninfant be lawful, and he cannot enter in the life time of his anceſtor, and 
doth not enter, the warranty ſhall not binde in ſuch Caſe ; 4 fortiors when the warranty 
deſcenderh upon him his entry being lawful, and ao lachels to be attributed to him ; 
but if his encry were not lawful, fo that he was pur to his ation, there the warramy ſhall 
bude bim; 20d the fame Law ſhall be in the caſe of a feme covert where ſhe is pur to 
her ation. And if a warranty doth deſcend upon an infant be may enter when he will at 
his fullage, and need not haſtily enter, or in convenicaggime afrer his full age, bur ler him 
take beed he ſuffer not a deſcent after his full age bef.xlid « entry ofr 'there the warranty 
ſhall binde him, for which- matter ſee 33 H.8$. Br. Warranty 84:3 H.7 9.35 H.6.63. 
i8E.3.3.18 E.4.13.Br.Warr.54-28 Aſ.26. 

Thirdly, if a difſeiſor or other who hath a diffcifble ticle in a Mannor grant a volun- 
racy eſtace by Copy, as if a Copihold eftate be forfeic to him, orif a Copiholder diech 
without heir, and he granteth choſe lands again by Copy, thoſe grants ſhall not binde him 
who hath right afrer that he hath recominued the Mannor ; but ſuch admictances which 
a difleiſor makerh unto Copiholders of the Mannor, thoſe are good,for thoſe are in a man- 

judicial as and ſhall binde the diflerſce, 17 Ez, Dier 343- 

Fourkl . that an cfiate madeto one and his heirs during the life of 7. S. is but an 
eſtate for life upoa which a remainder may depend by the Common Law, as appeareth 
by haBechookas H,4 42-4. 39E.3.25.6.7 H.4.46.4. 8 H.4.14.6.3 Eli. Dier 253-4. 
17 E.3.48.6. 


Fifchly, that an eſtate madeto one and his heirs onthe body of 7.5. begorren is an eſtate 
rail and no fre firaple againſt the opinioa of A/congh, 20 H.6.36.5. For all thele points 
were adjudged in chis Caſe, as it may appear upon Conſideration of the Cale. 
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Replevin berween Kettle Plaintiff, and George Maſon nnd Francis E Verb ; 
4% bo engatrir wo dlikas Eliz. Ret. 4.98. the Caſe was ſuch ; Thomas Alfayor: 
was ſeifed infee of the Mannors of Septersand Hawley in Sutton at home \n che-Coun'y 
of Kent and ſo ſeiſed by deed indented did enfeoff Thaw: Scar and Joby Fremling in te: 
to the uſe of Dioniſe M ayawe on and heir apparenc of che ſajd Theme Aayowe apd hs 
heirs upon certain conditions, and afterwards, and before the Conditions or any of them 
broken, the faid Thowss and Dioni/e by their deed fealed with their ſeal bearing date 
36 Maii, 19 Eliz, grant to dane Maxie a yearly reac of 201. ifluing out of the ſaid 

Manners for the term of her life with clauſe of diftcets 


| : and afcer the Condition was bro- 
ken,and Thowres Mojave thereupon did enter kpon 


lite _—_ Dionife for breach of the Cor- 
iti afrerwards the Defendants as Bayliffs of che faid Anne Aexic diftrained for 
CG And the great Queſtion in this Caſe was, If the poſſeſſion of the (aid 
T howas Mayowe after his entry for the candition broken fhall be charged with the ſaid 
rent- And it was objected by Godfrey and others of Councel with the Plaintiff that hi; 
poſſeſſion ſhould nor be charged for divers uſes : Firſt, when the father and the ſaid ſon 
joyn in the granc of the ſaid rene, it was the grant of the ſon, for he was the Terretcnan:, 
and the grane doth enure as the £ rmation -of the farther, tor then it was ſaid, that the 
confirmation can make any eſti ich is ſubjeR unto a Condition to be abſolute, and 
a confirmation cannot alter the _ of che eftace, if it enlarge not the eftare ; and there- 
fore Littleton fol.120,4- faith, If the if[ciſee confirm the eſtate of one difleiſor, the ſame 
ſhallnot aker the eftate of the difleafors ; and 11 H.7. 29. «. If the feoffor confirm the 
eftate of the feoffec upon Condition before the Condition broken, the ſame doth not alter 
the eſtate of the to-make the ſame abſoluce which was ſubjeR ro a Condition be- 
fore ; So it was ſaid in our Cafe, the granr of the rent made by the feoffee upon Condi- 
tion was ſubje& to the Condition, and che the confirmation of the feoffor, and namely be- 
fore any Condition broken cannot alter the qualiry of the eftxce of the rent, and to make 
the ſameabſojute. And the manner of ing in the Caſe aforeſsid was urged, for the 


- effect ofthe Avowry was, that Dionz/e Mayowe was eiled of the ſaid Mannors in fee, and 


the deed aforelaid, granted the faid rent charge tothe laid Anne wr /wprae,and the cffot 
of the barre unto the Ayowry was, that betore the ſaid Dioniſe had any thing in the [aid 
Manaots, 7 bowas HMajowe was iciſed in fee, and enteofted the faid Dreni/e wm ſwpre, ard 
coafeſlerh the (aid grant of the rent charge by Dieni/e, and atter the Condition broken 
Thomas centred ; To which the ayowant faid, that well and true it is that the ſaid feoftment 
was made upon Condition to Dionſe, and that he 30 Aſai, anno 19. granted the laid reat 
proxr, &c. Bur further he ſaith, that the ſaid Thomas —_—_— predit® conceſſionem redai- 
rue predif?*, ac ftatum tjuſdem Anne in codem redditn adarunc, ſcilicet predit 30 Mais 
anno 19. per quoddam ſcriprum ſnnm ſigillo ſue figillat carieque hic prolat' geren' dat 
15/dem die & anno 4 en Anne ratificavit & confirmavit, &rc, The Plaintiff prayeth 
the ſaid grant of confirmation may beentred in hec verba, and fo it was, by which it ap- 
peareth char both, that is ro ſay the feoffor and feoffee joyn in the grant #r ſupra, and 
upon that the parties demurre. And it was ſaid, that by that ic appeareth, that the ayow- 
ant pretended the deed by way of confirmation, ſo that in ſuppoſition of Law thegrant of 
the rent doth precede the confirmation, and then all is one if it had been a day or a year 
after the grant, and then the Caſe had been clear as he ſaid, For Littleton doub:s the Caſe 
of the difieiſor and difleiſee, if they both joyn in a grant of a rent charge, if the diſſcilee 
afrer his reg-eſs ſhall ayoid the ſame, and yer there the entry of the diſſeiſee is lawful, and 
no eſtate ſubjeRt to any Condition, And 11 H.7.28. was cited, where a ground is taker, 
thar where I may avoid a thing by my entry, 1 go make it good by my confirmation ; 
upon which they did imply, that if hjs entry be not lawful at the time of the confirmation, 


(as in our Caſe it was not) the confirmation is nothing worth. 
Againſt which it was argued by the Attorney General and others; and to the firſt rea- 
ſon conceived that there was a differeace between the Cale at Barre, and the Caſes 
which 
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which were put ; for when the eftate of him to whom the confirmation is made is upor 
an expreſs Condition, that the ronfirmation made to him cannot rake away the Condition, 
but if fuch feoffze upon Condition make a feoftment over, ſo as his eftate is onely ſubje&t 
to 3 Condition conrained in another conveyance, but no Condition is exprefled or annexed 
by his feoffor to his eſtate, there a confirmation of his eſtate which he hath by abſolute 
words ſhall extinguiſh the Condition which was annexed to the eſtate of the firſt 
ſeoffee. And che Arrorney ſaid, that this difference is well proved by the Caſe of Lirrleron 
and other Books ; for if che leflce for life grant a rent charge in fee, this grant by the 
words is abſolute, and a fee fimple not dererminable by any thing contained in the deed, 
but in reſpeR of the eftace of the grantor it is determinable by his death. And yet Lirele- 
tow fol.1 2.2.4. faich, and 26 A{.38. and 45 Af.13. agree it alſo, that if he in the reyerſi- 
on confirm ſuch grant the rent is good in fee, but without queſtion if the determinacion of 
the reat had been expreſſed in the deed, the confirmation had not enlarged the ſame,or made 
it abfolure- And therefore if leſſee for life had granted a rent to one and his heirs during 
he life of the leſſee for life, and afterwards che leflor had confirmed the rene to the gran« 
tee and his heirs, and che Tenant for life died, the reat ſhould ceaſe, for the confirmation 
chat which is determinable by expreſs Condition or limication, and that 
appeareth by Lictleton in his Chapter of Confirmation 134. So that this difference 
appeareth by Lirelerew, for in his Chapter of Confirmation he purs both the Caſes, 
TheAtromey further ſaid, that if a man be leflee for life upon Condition, and he granc a 
reac in fee, and che lefſor confirm it, and chen the Condition is broken, an4 the en- 
treth, yerthe rene doth remain cauſa que ſupre ; And it ſeemeth to him, that if the ſeof- 
fce upon Conditiog, make a feoffment over abſolutely, and the firſt feoffor confirmeth his 
eſtate, be ſhall bold ic without any Condition, be the confirmation made after or before 
che Condition broken, cc I- 
$o if feoffee upon Condition grant 2 refr in fee, and the feoffor by another deed confir- 
merh ic to him and his heirs, and after the Condition is broken, and the feoffor earreth for 
the Condition broken, yet the reac doth remain, which was granted by Popheam chief Ju- 
tice, & tata Cariew. And further he ſaid, ic appeareth by Litr/eton, char ic is a princi- 
pall in Law, that all land in fee fimple may be charged wich a rent charge by one way or 
ocher ; So in this Caſe, when all thoſe who have intereft in the land joyn in a granc of a 
reat, {o chac the is made concurrentibme bis que in jure requirmntsr, he conceived 
the grant is : And therefore if the Patron and Ordinary charge the Glebe is 
time of vacation ic ſhall binde, becauſe that no other hath intereſt therein during the 
vacation burthey onely, and he relied much upon the Book of 11 H.7. 21. «. Eriches 
Caſe, which in fe was, That Tenant in tail made a feoftment in fee Condition, 
which feoffiment is to the uſe of himſelf and his heirs, and afrerwards be binds himſelf in 
a Seature, which by force of the Scacute of x R.3.cap.5. is extended (he having then bur 
an uſe and a Condition) and after the Condition is broken, by which the feoffment is 
avoided, and he is ſciſed of an eftate 1a cail again, yer he (hall nor avoid the extent ; The 
fame Law, if he had granted a rent charge, and after the Condition had been broken, the 
had been h chat the eſtate our of which the uſe was limited, and 
ich was the cauſe that the grant of the rent was given by the ſaid Scature were defeated 
by the Ceadition; yet he having the uſe and the Condition together ar che gigne of che 
graze, the granc remai . And the Caſe of diffeiſor and dilleiſee which is agreed 
mit H.7,38. is all one in effe& with our Caſe, and our Caſe is becauſe char che 
and confirmation, all are by one deed, ſo thac the rent was not ſubjeR co any Con- 
10A ; IH pucguoent was given by Popham chief Juſtice, Clenchy Gawdie, 
and Fexzer Juſtices for the Ayowann, that the rent did remain good. 
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Ter Mich. 40 & 41 Flix; in B.R. berween David Lloyd Plain. 
tiff, and William Wilkenſon Defendant. 


The ReQor of Chedingtons Caſe. 


[153] | an Ejeione firme berween David Llozd Plaintiff, of the ReQory of C hedington in 

che County of Back. of the demiſe made by David Roberts ReRor there, againſt wil. 

liam Wilken/on Defendant, upon Non guiley pleaded, the Juronrs gave a ſpecial verdi& 

to this effe&t : Nicholas firz. williams was Parſon of the faid ReQory, and 2 Marti; 

2E.6. by his Indencure berween him on the one part, and Elizabeth Elderker widow, Ralph 

Elderker, William Elderker, and Themas Elderker on the other part, did demiſe unto the 

fajd Eliz.. the ſaid ReQory to have and to hold to her from the {aid ſecond day of March, 

»/que ad finem & dar ante termino oftof inta annerum extwnc proxime ſequent' ſi prefar 

Eliz.. tam dix viveret. And if the ſaid Elizabeth obier' infra prediit* terminum $0. ax. 

nornms, or ſhall alienthe premiſſes that then her eſtate ſhall ceaſe, Ac adtwnc pres? Ni- 

colaus per Indemtnram predift dedit, conceſſit & dimiſit omnia & ſingula premiſſa pr: 

tot annie quod tune inexpirat* remanerent poſt "mortem pred' Eliz. vel alienationem (un: 

prefar” Radulpho, pro & durante reid” termini, pred' 80. annorum fi ipſe tam din vitere; 

fine alienatione difts rermini &- ſs ipſe contingeret obire vel alienare premiſſa infra termi. 

num pred, quod tunc ej ftatus ceſſaret. Ac adtunc pred' Nicolaus per Indentar' illam 

con ceffit omnia & ſingula premiſſa prefate willielms pro & durant' got annis pred” ter- 

wini 80. axnnorum quot adrunc remanerent fi ipſe tam din viverer & non alienarer diftum 

terminum, & ſi contingeret ipſum Willielmum obire vel alienare premiſſa infra ditium 

rerminums god tunc jus flatus ceſſaret. Et tunc pred* Nicolaus ndenturam illam 

conceſſit premiſſa pred* dur ante tot annis de pred' $0. annis quod adtunc cotinuarent > 

remanerent inexpirat” pred” T home executoribuu & aſſiguat* ſuis. Which Indenture of de- 

miſe and all therein contained was confirmed by the Patron and Ordinary, and afterwards 

the faid Nicholas Fitz. Williams died, and afterwards the ſaid Thomas Elderher 10 7unii, 

16 Eliz.. died, and afrerin 17. the faid Elizabeth Elderker died, after whoſe death the (aid 

Rafe Ekderkir entred intothe ſaid ReQtory and died 18 Eliz. and afterwards Rafe He- 

theringtok and Anne his wife adminiſtratrix of Thomas Elderker did afſign the ſaid Re> 

Rory to Rafe Cely, who _ the ſame to John Eden, who aflioned the tame to Thow us 

T aſburgh Eſquire. who afligned the ſame to Fobn Agmondiſham Eſquire, who conveyed 

the term tothe Defendant by mean affignments. And afterwards the ſaid Koberts was ad- 

mitted; inſtitured, and indufted tothe ſaid ReAory,2nd made the leaſe to the Plaintiff, who 

, entred upon the Defendant and was pofſefled, upon whom the Defendant reentred, and if 
- his encry be lawful or not is the Queſtion, 

And; this Caſe was argued by the Attotney General, Coventry, and Hmghes on the 
Plaintiffs patt, and by Lawrence Tanfield and Francis Moore onthe Defendants part, 
andthe Plaintiffs Councel did argue that the Plaintiff ſhould have Judgement for divers 
cauſes: - 1; Thatthe demiſe to Refe and William was void, becauſe that the term which 
Elizabeth had was for 80.years if ſhe ſhould ſo long live, ſo her term was not for 80. 
years abſolucely, bur for 86.years ſub mode, (cil. upon this hmitation if ſhe ſhould fo long 
live, thenher term by her death is determined, and by conſequence the demiſe to Rate 
pro tot annu quot remanerent” poſt mortem ditia Eliz. pro & durante reſidue difti termini 
prediftorum $0, annorum is void, for there cannot be a refidue of the faid term of 80, 
years after the death of Eliz.abeth, for the term was by expre(s limitation by the death of 
Eliz.abeth determined. So was it adjudged in the Common Pleas 1.32 & 33 Eliz. Roe. 
1832, between Greene Plaintiff and Edwards Defendant, for which the Plaintifts Councel 
concluded, That the ſaid demiſes to Rafe and william were void, quod fuit conceſſum per 
totam curiam. And thereupon the Detendants Councel did endevour to maintain the de- 
miſe made to Thomas (or if any of the demiſes be in force the Action ſhall not be main- 
eenable) and they conceived that there was apparent difference berwixt the demiles to Rafe 
and William, and the ſaid demiſe to Thomas, for the demiſe to Thomas is darant” tot au- 
ns de pred” 80. annis, and not dwrant* tot anni de pred” termino $0. annorum, tor de 
pred” 80. anni relates to the ſaid years without ary other limication, but predsft* rermin* 
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$0. annerum referreth to the ſaid term cf years ſubjeR to the ſaid limication, /cs/. if the 
ſaid Eliz. ſhould lo long live, and ſo there appeareth difference 5nter rerminunms annorum 
& temp annorum ; and this diverſity is holden for good Law in 2 Eliz. Dier 178, ſcil. 
inter terminum annorum, & ſpatinm five tempus annorum. So in wroteſleys Caſe Plow. 
Com.198. if one make a leaſe for 21. years, and afterwards-maketh anecher leaſe co be- 
in ar the end and expiration preditt rermini annoruxs dimiſſ. and after the firſt leaſe is 
trreadred, the ſecond leaſe ſhall begin preſently, burif it werea fine and expiration pre- 
GT 21. annernm, there alchough that the firſt term be ſurrendred, the ſecond term ſhall 
ror begin, for the term which containcth the intereſt for years is determined by ſurrender, 
but the years are mot ended but by fluxion of time, ſo that rerminus anneornm include alſo 
the eftate and intereſt ia the land, and by grant of the term, the eſtate and intereſt for years 
ſhall paſs. And 35 H.8.Br. Expoſition de parols 44. agreeth to this difference, for there ic 
is agreed, if A. make a leaſe to B. for 10. years, and covenanteth that if B, pay ro01. to 
A: unfra diftes decem annos, that B, (hall have fee, if B. ſurrender his term to A, and af- 
terwards pay the 100.1. withia che 10. years he ſhall bave fee, otherwiſe where it is coye- 
nanted, that if he pay +02.]. infra terminum pred” decers annoram. And the Caſe of the 
Lord Paget which was adjudged in the Exchequer in A. 33 & 34 Eliz. which 

Paſc.z3. before Sir Roger Manwood chief Baron, and other Barons of the Exchequer upon 
conference had with all che Judges of England was ſuch in effet: Thomas Lord Paget 
beiag ſeiſed of the Mannors of B. L, &c. in the County of Stafford, by deed indented 
100 6b. 20 Eliz. coycnanteth with Thomas Fearmer Elquire and others, that in cooft- 
deration of diſcharge of his funerall, paiment of his debes and legacies out of the profirs of 
his lands, and for the advancement of his ſons, brother, and others of his blood, that he 
and his heirs would ſtand {ciſed of the ſaid Mannors unto the uſe of the ſaid Thomas Fear- 
wer, $tc. for the life of the taid Lord Pager, and after his death coche uſe of Ch. P. and 
ochers for the term of 24. years, and after the expiration or end of the faid term of 24. 


years, then unco the uſe of #/iliam Pager his ſon in tail with divers remainders over. And 


afrerwards the Lord Pager was attainted of Treaſon ; And in this Caſe it was agreed and 
adjudged that the ſaid term to Ch. P. was void, becauſe it wanted good confideration, for 
as much as Ch. P. and the others were ſtrangers to the confideration, cl. ro the paymenc 
of his de\ts or legacies ; but if he had made them Executors, ſo as that they had been 
chargeable to the paymenc of them, and ſo privy to the conſideration, then che confidera- 
tion ha4 been good. - Buc the doubt of the Caſe was, alchough that the ſaid term was 
void, yet in a5 much as the uſe to liam Pager was to be ſeiſed by covenant out of the 
eſtate ofthe Covenantor, and not by tranſmucation of the eſtate, if the uſe ſhould be rai- 
led and veſted in William Paget until the 24,years were expired by effluzion of time ; for 
inthe ſame Caſe it was (aid by Sir Roger Manwoed chief Baron, thatif a man make a feoff- 
ment in fee to the uſe of A, for life, and after to the uſe of B. for life, agd after to the uſe of 
C. in fee, in this Caſe if A. refuſe, B. ſhall cake his eftace y, for the feoffor by his 
feoffnenc bach given all his eftare out of him, and all che uſes are created our of it as out 
of one root, and therefore as long as any of the uſes can take effeR the feoffor ſhall noc 
haye any medling with the land ; But in the Caſe of a Covenant which raiſeth aa uſe, there 
the ion Which is the cauſe which raiſeth every ſeveral uſe is ſeveral, and all 
the uſes grow and riſe our of the cftate of the Covenantor, and therefore there if one refu- 
ſech he who is next in remainder ſhall not take mags wmg PE whe the Coyenancor ſhall 
—_— As if 4. covenant that in confideration that B. is his ſon, be ſhall have for life, 

afrer his death in confderation that C. hath given him 1 60.1. that he ſhall have in fee, 
bere che conſiderations and grounds of raifing of theſe uſes are ſeyeral ; and therefore if B. 
refuſerh 4. ſhall keep the land, and C. ſhall not take y. And it was adjudged in 
the principal Caſe, chac che Lord Pager himſelfhad an cRate for his life, for in as much as 
the cemainders were limited by the Covenane after his death, &c. the eftate cannot paſs 
nmeengts life ; and therefore in Caſe of covenant he himſelf had an care for 


And it was al(o agreed in the ſame Caſe, that although the ſaid term was void «6 initio, 
yet if the Covenant had been (20d after-the end or expiration of the ſaid 24. years thac 
then he would ftand ſeiſed unto the uſe of his ſon #t /»pre) that his ſon ſhonld not have 
the fame till che years were incurred, for although chat the erm was yoid, yet the eftuce 
of the ſon by expreſs limitation ſhall not commence uncil the 24. years expired, wy nn 
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flood well with che words and the incent allo of the words, bur for as much as the words 
of the covenant were (afcer the expiration or end) of the ſaid term of :4 years, and cle 
rerm imports in ic ſelt che eſtate and intereſt in the land (as harh been ſaid) for this cau{ 
the term being yoid, the eſtate of the ſon ſhall begin pretently. And upon that 14/14;am 
P aget had by the Rule of the Court an Amoveas manum ; for which the Councel of r4- 
Defendant concluded, that there was a dift.rence between the demifes of Rafe and 1./- 
liam, and the ſaid demiſe to Thomas quod fit conceſſum per totam Curiam, 2nd t!15 
Court direRted the Plaintiffs Councel to argue gnely __ the demiſe made unto 7 hom, 
againſt which the Plaintiffs Councel did argue , that the fam* was void for diy:r; 
caules, 

Firſt, becauſe the leflor had not power to contratt for the land during the 80. years for 
alchough that che term ſhall determine by the death of Zlizaberh, yer ſhe had ar 
eſtare ſor 80. years, and the leſſor had bur a poſſibility ro have the land again during the 
80. years, that is to fay, if Elizabeth died, which poſſibility (was ſaid) could not be de- 
miſed. But it was agreed by the Plaintiffs Councel, that if a man make a leaſe for lie, 
and after the lefſor maketh a leaſe for years, and after the leſſee tor life dieth, the leſſee (hall 
have the land for the reſidue of the years : And ſoit a man make a leaſe for 86. years, 
if the leſſee (© long liveth, and afterwards leaſerh to another by deed indented for 80 years, 
and after the firſt lefſee dieth, the ſecond lefſee ſhall haye the land for the refidue of the 
cerm as appearerh in P/ow.Comm. 15 Eliz.. f0. 134. Burt in this Caſe Thomas cannot take 
any advantage of any concluſion, for a concluhion is to eſtoppe one to ſpeak the truth. bu: 
here all che truth appeareth in one and the ſame Indenture, as in 7 Fliz. Dier 244.4. King 
E.6. grants unto the Biſhop of Coventry and his Succeſſors the Adyowſon of a Church, 
and that after the death of the preſent Incumbent he ſhall keep it in proprios w/w. Th: 
Biſhop by Indenture made a leaſe to commence after the death of the Iucumbent, which is 
confirmed, and the Incumbent dieth ; Ic was adjudged that the leaſe was yoid, ard thx: 
the fame ſhould not take effe&t by eſtoppel,becauſe it appeareth m the Incenture it {e'f that 
the leſſor had vothing at the time of the leaſe made. See 37 Aſſur7. & 19 E.z. Aber 13. 
But as to this point the Court did not deliver any opinion, for they reſolyed upon the two 
other points following. 

Secondly, it was moved that the leaſe to Thomas was yoid for the incertainty, for i: 
was incertain atthetime of the making of theleaſe how many years ſhould be tehind: 
atthe time of the death of Elizabeth as it is agreed in 7 E.G. tir.Grants, Br.ts 4.& Plow. 
Comm. 520.6. A man policſled of a leaſe for 46. years, grants to B. as many of the years 
as ball be bebinde rermpore wortis ſus, it is void for the incertainty : And 3 & 4 Phil. 
& Mar. Graveners Caſe, Dier 150. a man made a leaſe for life by deed indented,Proviſo 
that if the leſſce die within 60. years that his Executors ſhall haye it for ſo many of the 
60, years as ſhall be behinde ar the cime of his death, it is bur a covenant, and no leaſe 
for the incertainty, vide22 Af.37. And Juſtice Gawady ſaid that there. was a Caſe la'c 
adjudged in this Court in Locrefrs Caſe, 1.34 & 35 Eliz. andthe Caſe was, One pol- 
ſefled of certain lands for go. years in confideration of a marriage to be had between his ſon 
and the daughter of another man, did demiſe the land to his ſon for 70. yearsro begin 
after his death, aud after the leffor diced ; and ic was adjudged that the leaſe was g90d ; 
And the reaſon of the difference berween this Caſe aod the Caſe in7 F.6. was becaulc 
that in Lecrofts Caſc he demiſed the land, Habendew after the death of the lefſor for 75. 
years, in which there was ſufficient certainty, and no apparent incertainty in the deed, bu: 
in7 E.6. he granted ſo much of his term as ſhould be behinde from his death, which was 
incertain in the grant ic ſelf ; which difference put by Jultice Cawdy was agreed by Pop- 
ham chicf Juſtice, and the whole Courc, 

Thixdly, it was objected againſt the leaſe made to Thomas, that for 25 much as Thom a5 
was dead in the life of El/iz.aberb, fo that it was at firſt incertain 'and was not reduced to 

certainey during the life of T hewas, for this cauſe the leaſe was utterly void. And 
when an ititereſt or an eſtate which is ro be reduced to a certainty upon a contingent prece- 
dent, and thelefſor or grantor, or leflee or grantee die before the conti fall, the leaſe 
or. grant is void and never take effeR, as in Plow. Comm. Say & Fuller; Caſe 273.6. 
If a man make a leaſe to ancther for as many years as his Executors ſhall name, the ſame 
is Yord, for it ought to be reduced to a certainty inthe life of the parties. And note there 
152 differcace beryeen a Coyenant or other agreement which is perfeR and certain, al- 
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though that it rake effeR in poſſeſſion upon a future matter precedent, and a coyenant and 
2 nt incertain, which is to be reduced to certainty by future matter ex poſt fatto, for 
in the one Cale cheinterelt oreliate in the land is prelently bound, in the other Caſe nor, 
asin 3 As. Br. 4 pen al uſes 59. It is covenanted by Indenture berween A, and B. 
that the ſon of A. ſhall marry the daughter of B, for waich Z. ſhall give to A. 100.1. 
and therefore A. covenants that if the marriage doe not take effeR, thar A. and his heirs 
will Rand ſciſcd of cerraia lands unto the uſe of B. and his heirs until A. pay the 103.1. 
to B_ his executors or admiaiftrators ; and afterwards B, hath iſſue within age, and after- 
wards the marriage doch nor take effec, the eſtate is executed in the heir of B, and ſhall! 
have relation to the making of che Indenture. (Note the reaſon for theſe Indentures the 
Book faith) binde the land wich the uſe and they were made in the life of B, Bur if a man 
the reverſion of his leaſe for life to B, and his heirs, and before atrornment the gran- 
rec diethy no 2tzornment can veſt it in the heir of B, for by the grant the eſtate of the rever- 
fioa was not bound, bur is to receive his perfe&tion by the attornment, and the grantor 
may noewithſtanding ſuch grant transferre the reverſion co whom he will. So in Brees and 
Rigdems Caſe Plow.Comm.345. if a man devile lands to one acd his heirs, and afterwards 
the deviſce dieth before the deviſor, the deviſe is void ; for the will was a'tzrable at the 
fare of the deviſor, and the heir cannot be a purchafor, But in Shelteys Cale it was ad. 
poly declared by certain Indentures between him and others; char is to lay, unto the 
uſe of himſelf and the heirs males of his body (for fo it was in effe&) and afterward E4- 
ward Shelly died before any execution of the recovery, the wite of his eldeſt ſon (who be- 
fore him was dead) being great with child with a ſon, and afterwards and before the birth 
of the ſon of the eldeſt ſon execution was had of the recovery ; It was adjudged that in the 
mean time the uſe veſted in Richard ghe younger fon of Edward as heir male of the body 
of Edward, and that he had it in the nature of a deſcent, and that the ſon of the eldeſt 
ſoa born after ſhould enter upon h:m, for the agreement was perfe&ed in the life of the 
ies, and the execution of the recovery was onely after the death of Edward. 
$ 11 H.7.12.4. ifland be rendred by fine to one and his heirs, there che land is bound 
thereby, and alchough chat he to whom the render is made dierh before execution, yer his 
heir ſhall have ir, for the fine was levied 1n chelife of the parties, and the eftate of the land 
was ſo bound by it that he who made the render could not alter or defeat ir. But if a 
man make livery within the view, there till engy by the feoffee the eftare of the land is 
not bound, no more then by the gran: of a reverſion before atroramenc ; and therefore if 
the ſeoftor or feoffee die in fuch caſe before entry by the feoffee, the feoffment ſhall nor 
takeeffeR. Sointhe Caſe at Barre, che demiſe made to Thomas depends upon a contingen= 
cy precedent, and upon a meer incertainty, fo that until the ſame happen the intereſt or 
term which'is intended co be demiſed is not certain nor the land bound therewith. So 
that in as much as Thomas diced before it was reduced to a certainty the leaſe could never 
take effe&, and canno: veſt in his Executors or Adminiſtrators for the reaſons and cauſes 
aforeſaid, qued fwir conceſſuwm per totam Curiam. | 
Fourthly, it was objeRed againſt che ſaid demiſe made to Theme, that if Thomas had 
been living it could never have veſted in him, for Thomas died before Rafe and william, 
and williew and Rafe lurvived Elizabeth. And by the expreſs condition precedent Rafe 
cannot take if not that Elizabeth die within the term, and #ill;iam cannot take if Rafe 
dic not infr 4 terminum preditt, and that is as much to ſay, that if Rafe dic before El- 
zaberh, for the term is bur for 80. years if Elizaberb (o long live, and Thomas cannot take 
if Filliesm die not inthe life of Elizebeth, ſcil. infra terminum predi, and williew 
and alſo ſurvived Elizabeth, (o that both the contingents precedenc fail, /csl. the 
death of Rafe and the death of i/liam in the life of Elizabeth, ſo that the demiſe to 
Themas could neyer begin ; and although che demiſe nato Rafe and che demiſe to #/3lliem 
are yoid, yet the limitation precedent, (/csl.if Refe and William dic in the life of Elizabeth) 
unto the leaſe made to Thomas is not youd, for his intereſt may depend upon both the com- 
tingents. And ſo was the meaning of the parties, and all this was affirmed by the Courc. 
And Juſtice Popham put this Caſe, If A.demiſe his lands to B.for 30. years after the death 
of C. if C. die within 10. years nex: following, if C. ſurvive the 10. years the term ſhall 
never take effet ; So here the leaſe of Thomas cannot com 
liam dic before Elizabeth, but he ſurvivech Elizabeth, and therefore the leaſe to 7 bowas 
| ſhall 
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ſhall never begin. And Pophem chief Joſtice ſaid, that the leaſe to Thomas was void for 
another cauſe, for he ſaid it cannoe commence upon a contingent which dependeth upon 
another contingent : as here, the leaſe ro Thomas dependerh upon the contingent annexed 
to the demiſe made to William, and the leale to Wikiiem dependeth upon the comingent 
annexed to the demiſe of Rafe. And to this purpoſe he cited the Calcin 12 Aſſ.5. A.lea- 
ſes unto B. upon condition that if A. pay unto B, 10.1. within a certain day that he ſhall 
reenter, and if he doe not pay before tlie ſaid day, and B. pay to him 10.1. at ſuch a day 
which is after, that he ſhall have fee. A. doth nor pay, nor B. pay. A.entreth after one 
term and the other B. ouſt him, A. brought an Affile and gor nothing by his Writ. And 
after in this Caſe Judgement was given and entred for the Plaintiff, 


Ter Trivit 42 #liz, in a Monſtrans de droit between Chriſtopher 
Digges and Edward Digges Plaintiffs, againſt Palmer 
and his wife Defendants in the Kings Bench. 


Digges Cale. 


N a AMenftraxs de dreit by Chriftepber Digges and Edward Digger againſt Palmer 
| b& his wife the grancees of the Ward of Poſthumus Digger ſon and heir of Thom 
Digger now dead, mw which che iflue was ab/que hoc quod Chriſtophorus Digges (father of 
the faid Themes) ebize ſcifcrnxe (of land foundin the Office) in Dominico [no ut de frod:, 
upon which a ſpecal vercift was found to this effeft The faid Chriſtopher was (eiled of 
the land in queſtion and of other land in fee, and by deed indented 6 Mais, 10 Eliz.. co- 
venanted (in confideration of marriage berween him and his wife, and for adyancemer: 
of the ſaid Thewas their fon, and for 200.1. paid to him before marriage, and for other con- 
fiderations) that he and his heirs would ſtand ſeiſed unto the uſe of himſelf for life, and af 
ter to the uſe of the ſaid Thomas in tail, and after to the uſe of the ſaid Chriftopher in tail, 
with a Proviſo for the conſiderations aforeſaid,&c. that it ſhall be lawful for the fai'd Chri- 
ftopher at any time during his life with the conſent of certain perſons by deed indented to 
be enrolled in any of the Queens Courtsto revoke any of the uſes or eftates, and to limic 
new uſes. And afterwards 6 Aaii 12 Eliz. Chriſtopher with the conſcat, &c. by deed in- 
dented and enrolſed in the Chancery reyoketh the uſes and eſtates in the firſt Indenture in 

rt of the land, and limits the uſe thereof to him and his heirs : Afterwards Chriſtopher 

deed indented 20 Sepr. 13 Eliz. with conſent,&c, and enrolled in the Cormmon Pleas 
AM.r; & 14 Elix, declareth that for the payment of his debts, &c. that from the time 
of the enrolment of this cecd in the all che uſes in the firſt Indenture ſhall be 
; yoid, and chatthe lands ſhall be to' the uſe of Chriſtopher in' fee: Afterwards Chriſtopher 
Indenture 36 Ofoby. 14 Eliz. covenanteth to levy a fine of all his lands, part whereof 
| beto the uſe of him and to his wife and his heirs, and the refidue to the ule of him 
and his heirs, which fine in the ſame Term was levied accordingly ; and after the ſaid 1n- 
denture bearing dace 20 Sepr.13 Eliz, was enrolled in the Chancery, and afterwards Chri- 
ſtopher centred into the land and made his claim, And if Chriffopher died ſeiſed in fee of the 
faid lands mentioned in the deed of reyocation of 20 Sepr. 13 Eliz.. was the Queſtion, And 
in this Caſe afrer many Arguments at the Barre and at the Bench, 6. Points upog good 
advice and deliberation were reſolved and adjudged. 

Firſt, that Chriſtopher might reyoke part at one time and part at another time, and ſs 
of rhe reſidue til he had revoked all. Bur he could revoke one part bur once, unleſs he had 
a new power of revocation tothe uſes newly limited ; for theſe words (at any time) amount 
toas much and are equivalent, as if he had faid, from time to time as often as he ſhould 
think good. Asif a man leaſe 20. acres of wood, and grants that he may cut the timber 
rrees at any time during the term, he may cut part at one time, and part at another. So if 
2 man deyiſe that his Executors ſhall ſell his lands, they may ell part at one time, and part 
at another : And the chief Juſtice faid,chat this Point had been ad jucged before, and it was 
faid it was Sir Richard Lees Cafe in the Common Pleas. 

Secondly, it was reſolyed, that where the reyocation is to be made by Iadenture to be 
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axcolled. it is 45 much as to ſay, by deed indented and enrolled, for no reyocation ſhall be 
in che lame Cale until the deed be enrolled ; for if there ſhall be a revocation before the 
eacolmeat. then peradvencure the deed ſhould never be enrolled, which Could be againſt 
the words and intents of the parties. 

© Thirdly, it was reſolved, thar iz was not a perfeR and compleat revocation by the Inden- 
cure 30 S-pe. 13 El3z.. unnul the Indenture was enrolled in the Chancery, for although thac 
the Proviſa of revocation in the firſt Indenture ſhall be ſatisfied with an enrolment in any of 
the Kings Courts (as in this Caſe it was in the Common Pleas) yet for as much as the In 
denture of revocation it felt Iimiterh the revocation to take eff: after the enrolment there- 
of in the Chancery, for this caute until it be enrolled in the-Chancery, therewarno perfe&t 

vocation. | 

ex Fourthly. it was reſolved, rhat the fine levied before the enrolment of the Chancery 
(which was before the revocation) hath extin& the power of revocation, for it is not to 


be reſembled to the Caſe in 15 H.7.11 6. if Executors or feoffees who haye power by , AF 


the will of Ceſt»7 q=e «ſe to (ell the uſe, ifrhey make a feoftmenc of the land unto the for< >4,.//- 


mer ule, yer they may ſell the uſe, for the ſame uſe which was deviſed to be fold doth re- 
main not 
and oo by the feoffees ; but in the Caſe at the Barre, the feoftment is made of the land ir 

ſelf, which-is to be revelted tro Chriſtopher Digger by the revocation, or is to be cransfer- 

red to him to-whom he ſhall Iimic che ſame, and he ſhall come in under him, for ia ſuch 

Cale he who raiſerh and limite:hthe uſe ſhall-be ſuppoſed the donor, 2 E.5. Br. Formedon 

49. / 35 H8:Dier 5 5.4, and fo was it adjudged in this Court between Albevy and Gren- 

das for landin Afidd. 28 Els, that by the feoffment of the and the power of revocation 

was extinft. And there it wasalſo agreed per fotam Curiam, that ſuch power of reyoea- 

ton may be relcaſed by a releaſe made to any who hath an cftate of freehold in polleſ- 

fion or remaindet. And Popham chief Juftice faid, that there was not any queſtion theceof, 

for his power is not meerly collateral, bur fivoureth and taſtech of che cftate and intereſt 

of the land, which was granted by the whole Courr- But the chief Juſtice ſaid, that if a 

ſeoffment in fee be made by A+to divers uſes, with Proviſo that if B. ſhall reyoke,that the 

uſes ſhall ceaſe ;rhere B. cannot releaſe this power ; and a fine levied or a feaffment made 
by him ſhall nor excinguiſh ir, for the po of B, ts meecrly collateral, and the land doth 
not move from him, nor the party ſhalt nor be inby him, nor under him ; but a fine, oc a 
feoftmenc, or a releaſe by A. if che power had been referred to him, would extinguiſh the 
ſame, canſa que ſupra. ; 

Fifchly, it was agreed, that if the fine had not been; levied, then by the revocation of 
Chriſtopher the ancient uſes were determined without entry or claim, becauſe he himſelf 
was renant for life of the land, fo that he could not enter upon himſelf, and claim he need 
not wits be himſelf is ſciſed of the land, and makes expreſs a& of reyocation which is as 
ſtrong as a claim can be, And therefore it is agreed in 20 E.4.18 & 19. that if a feoffmenc 
be made upon a collateral condition, and before the condition performed the feoffee leaſerh 
the fame to the feoffor, if after the feoffee perform the condition the land ſhall be in him 
reyes, _y— _— or claim, becauſe he himſelf is. in poſſeffion of the land. So if a vil- 

in purchace a rent 
our 


ich is iſſuing out of the Lords land, ir ſhall be ig the Lord wich- 

entry of claim of che Lord ; for if he ſhall make an eatry or claim, it ought to be up- 

ea the land, and that needeth not when he himſelf is ſciſed thereof. And this very poinc 
was = AM.40 & 41 Eliz, inthe Earl of Shrew/baries Caſe, that the ufes in the like 

Caſethould ceaſe wichout entry or claim, he who made the revocation being Tenant for 
life as in the Caſe at the Barre. 

- Sixrhly, jr was agreed, that by the ſame conveyance the uſes are reyoked, by the ſame 
con other uſes may be limited or raiſed, for inas much as the old uſes ceaſe 5pſo 
fatto by therevocation without claim or other a, the Law ſhall adjudge priority of the 
operation of the ſame deed, alcthough it be fealed ard delivered at one and the in- 
fan; and therefore ir ſhall be firſt in conftruftion of Law, a revocation and a cefler 
of the old. uſes, and then a limitation or raiſing of the new, As if Tenant in tail and a 
firanger levy a fine-to A. who granteth and rendreth to the Rranger for years: rendri 
rene, and-by the” ſame fine granteth the reverſion and rent to the Tenant in cail (whi 
maaner of fine is commonly admired at this day) in this Caſe although the render of the 
leaſe 'and the 'granc of che reverſion be by the lame fine, agd at the ſame inftant, ” in 

aw 


touched by the feoffmen:, alſo after the (ale, the vendee ſhall be in by the deviſor £174] 
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Law the leaſe ſhall precede ; and che grate ofthe reverſ;on ſhall be ſubſequent, vide 36 H* 
9. By. Fines 118. and ſee 34.41 & 43 Eliz. Ret. 366. adjudged upon a demurrer in the 
Common Pleas between hire and White in a Replevin it adj accordingly. And here 
in this Caſe a Judgement was Cited, That where A, cov with B. that in confide. 
ration that he will marry his daughter, that A. and his heirs will land feifed unto the uſe 
of B. and his heirs, Z-entreth and difſeiſeth 4, and makerh a feoffmenr in fee, A.reencers 
and afterwards B. marrieth his daughter, yer the uſe ſhall nor veſt in him, for he hath ex. 


tiguiſhed ir by his feoffment. 


— 
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H E Caſe inan Information exhibited in the Court of Wards by Richard K ing /- 

mill Eſquire Actorney of the ſame Court, againſt the Lady A ne Sharingron late the 

wife of Sir Hewry Sharington Knight, and Jobs T a/bor Elquire, and Oliffe his wife, one of 
the daughters and heirs of the faid Sir Henry Sharington, which was reſolved Hi//.24 E1. 
and after Hi4.26 Eliz. in the Court of. Common Pleas, Rer.7 45 .berween Anthony Mild- 
may Eſquire Plaintiff, and Roger Staxd;ſb Gentleman Defendant, in an AQtion upon the 
Caſe for flandrivg his title,&c. adjudged ; which Judgement was Af.26 & 27 E1:z. Roe. 
35-, in the Kings Bench, in a Wric of Error aftirmed, was in effet thus; The faid Sir 
Heary Sharington having wife the faid Dame Anne, and three daughters, Grace married 
ro the ſaid Anthony Mildmay, Urſula married to Thomas Sadler Eſquire, and O!rfe 
marr.ed to the ſaid John Talbot by Indenrure bearing date 37 Azgufti 15 Eliz. made be- 
eween the ſaid Sir Henry Sharingron of the one part, and Edwend Pirton and 9 Pa- 
get Eſquires of the other » in conſideration of a Joyncure for his wife, and for the 2d- 
yancement of his iſſue of his body, and for the continuance of the lands in bis name, 
and for other good and juſt confiderations covenant to ſtand ſciſed of 600. acres of lands 
(exempli gratis) unto the uſes intents and purpoſes and under the Proviſo following, /c:/. 
Tlladeed of himſelf for his life, and after for 300. acres of land in certain co the uſc 
ofhis wife for her life for her Joyature ; And of the other 300, acres after his death, and of 
the ſaid 300. acres limited for the Joynrure of the wife after their deaths unto the uſe of 
the heirs males of his body begotren,”and for defaulc of ſuch iflue, then for the 3 00. acres 
* not being limited for Joyncure,&c.unto the uſe of his three daughcers ſeveral by her ſelf,and 
to the heirs of cheir ,es, and for defaulr of ſach iſſue to the uſe of the right heirs of the 
faid Sir Henry, with like limitation of the other 30o. acres to them of the like cſtate with 
the reyerfion to his right heirs. And if avy of his faid three daughters die without iſſue, 
then her portion by moities ſhall be to the ſurvivors of like eftate, wt ſapre, with remain- 
der #: ſnpra ; which Proviſo for the three ſeveral husbands of the ſaid chree daughcers to 
have ſeveral portions for their lives if they ſurvive their wives, and ſhall notbe enciculed co 
be Tenan:s by the Curtefie, with this Proviſo in theſe words arr» 4 ay Provided al- 
ways, and it is covenanted and agreed between all the ſaid parties, it ſhall be lawful 
for the ſaid Sir Henry by his Will in writing to limit any par of the ſaid lands co any per- 
ſon er perſons for any life, lives,or years, for paiment of his debcs, performing of his legacies, 
preferment of his ſeryants,or any other reaſonable conkderations as to him ſhall be though: 
good, and all perſons thereof ſeiſed, toſtand ſeifed thereof to the uſe of ſuch perſons and 
for ſuch intereſts as ſhall be ſo limited by his will. After the faid Vrſ»la dieth without 
1fſue, Grace and Oliffe ſurviving by which her portion by moities came tothem : And af- 
terwards the ſaid Sir Henry by his Will in writing for the advancement of his daughter 
Oliffe, and of her husband, and of the heirs of the body of the faid Oliffe, limiced a greac 
part;limited bythe Indencure for the portion of Grace after the death of his wife, & another 
ercat part of land which remained to her by the death of the faid Vr/ſnls to the ſaid Oliffe 
and her husband, and to the heirs of the body of Oiiffe for 1000. years withour reſerya- 
tion of any rent ; and afterwards che faid Sir Henry died without iflue male, and if this li- 
mication for 1000. years being made for the adyancement of his daughter 01iffe and her 
band, 
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kucband, and the heirs of che body of the faid Oliffe be good in Law by force of the ſaid 
Proyiſo was the Queſtion, And ic was reſolved and adjudged by Sir Chriſtopher Wroy 
Lord chief Juſtice of Eng/axa, Sir Edmwnd Anderſon chief Juſtice of the Common Pleas, 
and all che Judges of England, That the limitation for 1000, years was yoid. And in this 
Caſe five poincs were relolved. 

Fiſt, That an uſe cannot be raiſed by any Covenant or Proviſo, or by bargain and ſale 
upon a general conſideration : And therefore, if a man by deed indented and exxolled ac- 
ing co the Statute for divers good conſiderations bargaineth and (elleth his lands to ano- 
ther and his beirs, n«hil eperarwy 5nde, tor no ule hall be raiſed upon ſuch general confide- 
aation.for it doth not appear to theCourt that the bargainer hath qaid pro quegand the Cour: 
ougnt to judge whether the conſideration be lufficienc or not, and that cannot be when it 
is alledged in luck generalcy. Bar note Reacer, the bargainee in ſuch Caſe may averre that 
money or other valuable conſideration was paid oc given, and if che truth be ſuch, the ber- 
ain a:d ſale ſhall be good. And fo if I by deed covenant wich F. S. for divers good con- 
;enicgs ches I and cay heirs will and (ciſed uato che uſe of him and his heirs, no uſe 
without ſpeci-l avermenc ſhall be railed by ic ; but if 7.5. be of my bloud, and in<ruth 
the coyeaam were made for advancement of his bloud, he may avyccre that the covenem 
was in coakderatioa thereof, and in both theſe Caſes the perſon who ſhall-take the uſe ts 
certain ; and that ſuch averment may be taken which Rands wich che deed, although ic 
be no: expreſly compriſed ia the deed is proved by a Cale adjudged in an Aﬀile baween 
Villers and Beanond, T. Paſch. 3 & 4 Phil. & Mar. reported by Bendioes Serjeant 14 
Law, which Caſe you ſhall fade allo P. 3 & 4 Phd. & Aur. Dier 146, where the Caſe 
incie& was, ThatGeorge Beamont 20d f axe bis wile as in theright of his wife were feifed 
of the Mangor of Northaed, &c. and had iflue #4liam Brament, who bad iffee Richerd 
Feamaext, and be and his wite by Iadaxture 13 H,8. berweenthem of the one part and &5- 
chard Clark, of the other part, in confiderxcion of 704. given by Richerd Clark , did bar- 
gain and fell che land to the (aid Richard Clark for 30. years, the remainder to themſelves 
toc theic lives, the remainder to #i{icas Zrawent for like, the remainder to Richard Bra- 
wont and to one Colet the daughter of Richard Clark in tail ec. and afcerwhrds a rece- 
very was had to the ſame ues : Richerd Beamort nnd Collier did emermarry; and it was 
found and averted thac the {ard Indenture was made nw is confderatione dravitegss 
inter Richardam Eramont of Colettam babrnd o calebrand' (tomake it a Joynture with- 
in the Stacure of 14 H.7.) as for che ſaid furnme of 70. aad ic was adj , that aþ 
though chere was a particular coahderatioa mentioned in the deed, yer an ayerremenc in 
the lame cale mig made of ano:hes conlideration which food with the Indernure, and 
which was not contrary tO it 4 fort507s in the laid Caſts, for in the deed is no cenain con- 
bderation, bux the deed is general for divers good conhderations ; then the averment that 
the bargunee gave money ,Kice or thar the cOvenaarte was of his blood is bat explanation 
and parcculasizing of the general words of the deed, which include every manner of con» 
fderation, and inal of the ſaid caſes che matter @ averred is craverſable and ifſaable. 

Secoadly, it was reſolyed, that when uſes are raitd by covenant in confideration of pa- 
cal love fee. DI cv M's js the Peer rrnenny rar 21 
after is the ſame Indenture 2 Provido is added ther the corenamrer for good ronfiders- 
tans may make leaſes for years, &c- thar the coyenanior in luch caſe cannot rake = leaſe 
for years to his fon or » Or upto 30y other of his blood much leſs to aby 6cheriper- 
lon} becauſe tha che to make leaſes for years was void when the was 
ſeakd and delivered ; ocean cena abenionitrdomemanbes uſe 
lor the cauſes. aforeſaid, 20d ac porticular averment can be, becauſe that his incece was 2s 
precinct was, add his incovit was not ar the time of the delivery of the 
wdaniſe to any perſon ia crttain, to one move then other, but tb demiſe general eo) 
whom be pleticd, and therefore his power 16 make leaſes (ric wits bring creaced and tailed 
by covenant upon the confideraciogs aforeſaid) was void ab initio, Bur if the wits bad 
been limiced upon a recovery, fine or feoffment, there neederh not any conſideration to raiſe 
any of the uſes, and ſo a manifeſt difference. And the Caſe at Barre is ftronger, becauſe that 
the Proviſo which gave power to make leaſes ſhall defeat or at leaſt incumber the eſtates 
veſted and ſerled upon good conſiderations in rangers by the coyenants of the ſame Inden- 
wre. So note a difference when the conſideration is general, and the covenant or bargain 

with a perſon certain, there averment according to the truth of CI 
en 
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ken as aforeſyid - but when the confiderarion is genera) and the perſon uncertain, there re 
averment can belp: And tberefore if I for good conſiderations covenant with you tia: { 
will Rand feiſed to the ufe of fuch one as you ſhall name, now alchough you name my to7, 
or my couſin, yet no uſe ſhall be raiſed thereby ; for, for the generalcy and incertaircy 
was yoid ab initio.and never could be made good to any purpoſe after ; and no averment 
can make the ſame good, or reduce it to any certainty, for the intent of che covenantor was 
as general as the words were. But-if I covenant with you that inconfideration of fatherly 
love, or for the advancement of my blood I will Rand ſeifed to the uſe of ſuch of my !' n+, 
or to the uſe of ſuck of my couſins as you ſhall name, upon the nomination the uſe ſhall be 
raiſed, for there the conſideration is particular and certam, and the perſon by materx ex” 
poſt fatto may be made certain. SO 

Thirdly, upon theſe words in the Proviſo (other conſiderations) ic was holden, that ti.4 
word (other) ought to be other in nature, quality, and perſon, and the adyancemen: of ns 

is the confideration mentioned before. 

Fourthly, it was reſolved, that the ſaid limitation of 1000. yezrs was as well againſt che 
ment of the parties, as againſt the words of the Provilo, for the intent and fcope of rhe 1n- 
dentures was to make diſtribution of his lands amongſt his three daughters, and the }reirs of 
their bodies, and every of ther upon good confiderarion and agreement between their Pa- 
rents had her portion by her ſelf ; bur if this limitation for 1000. years ſhall be good, :: 
ſhall be rather to fruſtrate the eftate of the other fiRer, and to defraud the intenc of the 
parties grounded upon a confideration of marriage, then to perform and follow the inten: 
and meaning of the Proviſo, for the intent» of the Provilo was never to give any power to 
make yoid the eſtates of che other fiſters ; but ic appeareth by all parts of the Indenture, 
thar each daughter ſhould be adyanced equally : And fo this limitation for 1000. years 
without any rent 47dher$e5 intent and mezning of the parties ; It ſcemeth 
alſo it was againſt the words of the Proviſo, for that cannot be ſaid a reaſonable confitu- 
Rion which tendeth to the ſubyerfion of cftares veſted and ſerled by the ſaid Indentures 
upon ſo good and juſt conſiderations againſt the meaning of rhe parties. After the reſolu- 
tion of he Juſlicescardfied mnco che Court of Wards, it was adjudged in the Common 
Pleas, and alſo affirmed upon a Writ of Error in the Kings Bench in an Aion upon the 
Caſe brought by the ſaid Anthony Ins var Standiſh, becauſe the ſaid Ro- 

had ſaid, and openly publiſhed that id land was lawfully aſſured to the ſaid 
Subs T albet and O1sﬀe his wife for 1000. years, and that they were lawfully ed of 


che intereſt of the ſaid-term, whereas in truth the ſaid land was not lawfully affured for the 
term 3foreſaid, nor the laid John Talbot and Oliffe were not lawfully poſſeſſed thereof, ard 
& for flandering of rheeftace and title which was conveyed to his wife by the ſaid Inden- 
tures, and ſhewed all in certainty, and how that he was prejudiced by the ſaid ſpeeches he 
t the ſaid Aftion. And Stexdifh pleaded the faid Proviſo in the ſame Indencures, 
and the aid limitation for 1000. years by the ſaid Will,&c. according to the ſaid Proviſo 
(as he pretended) by force whereof he and the faid Ol5ffe had intereſt for 1 coo. years,and 
juſtified the ſpecches, upon which the Plaintiff demurred. And it was adjudged, that the 
A&tion upon the Caſe was maintenable : And in this Caſeawo points were reſolved in both 
che Courts: Firft, that the ſaid leaſe for the cauſes aforeſaid was void in Law. Secondly, 
_— theſaid Jobs Talbot and Ohiffe his wife had a limitation of the land by 
the faid Will of Sir Hexry Sharingten for 1000. years, which was the occafion that Straw 
d;ſ6 being a man not learned in the Law, did affirm and publiſh that Oliffe had a term 
far 30@o. years, ye foraſmuch as he hath taken him che kn of the Law, 
and medling with 2 macter which did not concern him had publiſhed and declared, That 
0 r000. years, in {lander of the title of A , and thereby 
Cres Gate Batndeny r this cauſe the 
firſt udgement giyen for the Plaintiff was affirmed in the Writ of Error, Et ignorant'd 
Joris nou excnſar. 
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Paſe.25 Eliz.Rot. 1608. in the Common Pleas. 


Manſers Caſe. 


> Ecween Painter and Manſer the Caſe was ſuch ; Painter brought 


RL an Ation of Debt againſt Aanſer upon an Obligation : The De- 
- a" 


fendant pleaded that the Bond was with Condition, /cil. That 
where the Defendant hath enfeoffed the Plaintiff of certain lands, 
that if the Plaincff ſhall at all times then after enjoy thoſe laads 
diſcharged, or otherwiſe ſayed barmleſs from all incumbrances, &c. 
and alſo if the Defendant and John Manſer his fon ſhall doe all as 

| »D and deviſes for the better afſurance of theſe lands to him, as by the 
Plaintiff or his Councel learned in the Law ſhall be deviſed, that then the Obligation ſhall 
' beyoid : And pleaded that the Plaintiff hath enjoyed the faid lands difcharged and kefc 
harmleſs from all incumbrances,&c. And that the Plaintiff deviſed a writing of releaſe to 
be made by the Defendant and Fob» his ſon to the Plaintiff, which the. Detendant ſealed 
and delivered as his deed, and becauſe that John his ſon was not lettered, nor could nor 
read, the ſaid John prayed the Plainciff to deliver the ſame to him to be ſhewed to ſome 
man learned in the Law that might enform him if it were made according to the Condi- 
tion; and further he ſaid that it it were made according to the Condition he would deli- 
ver it, which the Plaintiff refuſed, for whictrhe did not deliver it as it was lawful for him, 
upon which the Plaintiff did demurre. And it was adjudged for che Plaintiff, And in this 
Cale three points were reſolycd. 

I. If a man not lettered be bound to make a Deed, he is not bound to ſeal and deliyer 
any writing which ſhall be cendred to him, it any be nor preſent who can reade the fame to 
him if he require the writing to be read to him ; And if the Deed be in Latine, French, 
ot other Language which the party whoſhould make che Deed underſtandeth nor, in this 
Caſe if the party require that one read and expound che writing to him, and none be there 
preſent who can read & expound the tenor thereof in the ſame language that the party who 
is to deliver the Deed underftanderh, chere the panty may refuſe to deliver the ſame. So 
alrhough a man can read, yet if the Deed be'in Latine, French, or other ſuch (a0guage as 
the party who ſhould make the Deed cannor underſtand, if he require that the be 
rexd of expounded to him in ſuch language as he may underſtand ir, and none be there rea- 
dy ſo todoe, the party may refuſe ro dehiyer the iame, And it is to know. that ignorantia 
eſt duplex, viz. fatti & juru ; > rurſum ignorantia fatti (quoad rem neftram attinet) 


eſt duplex, viz. leftionss, & lingne. Norte Reader, that ignorance in xeading, or ignorance. 


of the language, which arc ignorantis fat; may excuſe, bur it is commonly ignorantia 
Juris nox excu/at. For notwithſtanding that there it was ſaid, that alchough the party 
can read and knowerh the language allo in which the writing Was made, yer he as not 
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know the ſenſe and the operation of the words in Law, and whether they agree with the 
Condition of his Obligation or not ; And therefore fome of the Juſtices thought rhae 1n 
ſuch Caſe the party ſhall have reaſonable time to ſhew the writing to his Councel at Lay 
to be inſtruſted by chem, whether it be according tothat which he be bound to doe, ard 
cſpecizily when there is no time limited in which the lame is to be done ; fo that inas much 
as the other party may requeſt the doing thereof when he pleaſerh, ic ts not poſſible for the 
party to have wy an Caouncel at all rimes wich him ; and therefore prima facie it (ee 
med reaſonable that the parry ſhould have reaſonable time as afore is ſaid, But ar length 
upon view of a Record of a ſolgmmen in the ſame Court, 16 Eliz.in the Lord Diers tine, 
berween Sir Anthony Cock and Wotton, that upon ſuch requeſt made to Sir Anthony Ceck 
by Wotton to ſeal an Indenture, Sir Anthony who was not learned in the Law, was to (cal 
the ſame percmorily ac his peril, and could not haye convenient time to conſult upon i 
with his Counce! ; upon that it was reſolved in the Caſe at the Barre according to the laid 
Judgement, See the Caſe reported by the Lord Dier. Trint, 16 Eliz, Dier 337,738. 
And itwas ſaid that the Caſe at Barre was a Rtrogger Caſe then the Caſe of Sir Axrhbcny 
Cock ; for in this Caſe the Defendant was bound, that his ſon who was a ſtranger to tlic 
bond, ſhovild make, &c. in which caſe he hath taken upon him, that his ſon ſhall doe i: 
at hisperil, for he who is bound caketh upoa-him more for 3 ſtranger then for himlel! :; 
many caſes, Vide 33 H.6.16.6.36 H.6.8. 2 E.q.2.15 £454.22 E.4.43. & 10 H.7. 
14-6. It was reſolyed that the pleading was inſufficient, for he hath pleaded that the Flain - 
tiff hath enjoyed the lands dikharged and kept harmleſs from incumbrances, where he 
ought to have ſhewed how : So if he had pleaded, that he had ſaved him harmleſs, he 
ought to have ſhewed how ; butin ſuch caſe if he had pleaded in the negative, Non fxi 
danmificarne, there it is otherwiſe, Secondly, he hath pleaded, Zuod quoddem ſcriptrum 
relaxations was ſealed and delivered, and doth no: ſhew whether the releaſe concern the 
lavd mentioned in the condition, and for all theſe cauſes the Plaintiff had Judgement tor 
to recayer. | 

Nete Reader,it is great reaſon,that the writing be expounded in ſich language that the 
party may underſtand it, although he could render, becauſe by the Law be is at his per:! 
ro deliver the fame, and to deliver it prefently upon requeſt, and hath not time ro conſul: 
upon with his learned Councel. 


—_ IPC _— — . —————_— 


Hill. 26 Eliz.Rot.1038, inthe Common Pleas. 


Goddard: Caſe. 


\Oddard adminiſtrator of Jewes: Newten brought an aQtion of Debt againſt ch» 
Denten upon a Bond made to the inteſtate bearing date 4 £4prilis 2.4 Fl5z. The ce- 
fendant pleaded, that the inteſtate died before the date of the Bond, and ſo concluded, thas 
the ſaid _ was not his deed, ”—_ which they were at iffue; the Jury found tha: 
the defendans did deliver it as his 20 Julis, anno 23 Eliz. and found the tencr ct 
the deed in bes verba, Noverint wniverſi, of c. dat. 4 April, anno 24 Eliz. and that the 
inteſtate was living 30 7alii, 23 Ebz.. and that he died before the date ofthe Bond : And 
pray the advice of the Court, if it- were the defendants deed. And it was adjudged by 
Anderſen chicf Juſtice, Windbem, Periem, and Walmeſley that it was his deed, and the 
reaſon of their Judgement was, That although that the obligee cannoc a the delivery 
before the date, as it is adjudged in 12 H.6.1. which caſe was affirmed to be good Law, 
ye the Jurors who are iworn to ſay the truth ſhall not be eftopped, for an eftoppel is to 
conclude one to ſay the truth ; and therefore Jurors cannot be eſtopped, becaule they ate 
ſworn to fay the truth. Yide 1 H.4-6.6. 35 Af.$. 17 E.3.6. Plow. Comm.5 15.4. but if 
the cftoppel or admittance be within the ſame record in which the iſſue js joyned npon 
which the Jurors ſhall give their verdi&, there they cannot finde aty thing againſt that 
_ the parties _ amr vans admitted _ record, although the truth be contrary : 
or the Court ought to give judgement upon a thing confefled by the parties, and the Jurors 
arenot to be dmiiibees ſuch thiog, bur onely with his in which the gore dif- 


fer. 


Es 


"Var 11. T hreoghzotts Caſe. %y 


fer. Vide 3$ Aſ.34-9 4:6.37- 3 & 4 Phil. + Mar, Dier 147. And the date of a deed (5) 
is not of the ſubſtance of the deed ; for if ic want date, or if it have a falſe ot impoſſible 
date, as che thirtieth day of SBrnary; yer the deed is good ; for there are bur.chree | 
things of the elſeace and lubſtance of a deed, that isto lay, writing in paper or parchment, _ 
ſcaling, and delivery, and if it haye theſe three, although that ic wanteth, [x cage res te- | 4 
fimonium figi lum ſwum oppo/wity yer the deed is ſufficient, for the delivery is as neceſſary — A % 
to the eſſence of a deed, as the putring of the ſeal ro it, and yer ir needech nor becontained . 
in the deed, that ic was delivered. And note the _orcer of making a deed is, firſt to write ”" 
it, then to (cal ic, and after to deliver it, and therefore it is nor needful char the ſealing and 4 *- © 
delivery be mentioned within the writings for as much as they are to be done after. And fo 

it was reſolved in Henry the cighths eime. See Reader 40 E-3.2. and an opinion in7 H. 

7-14, tothe contrary ; bur ice the Cale cited in the time ot H.8. now reported by the 

Lord Dier 28 H.$.19. and beleeve Reader the late Judgements being grounded upon full 

and ant reaſon. And when a deed is delivered, ic takes effeft by the detivety, and 

A dre day ofthe date. And therefore be the deed without date, or of a falſe or 

impoſſible date, yer the deed is good. —_— by this Judgement ir is co be obſerved, 

Thatifa man bring an Action of Debr, and declare that the Detendamt 4 Aprolu 24 Eliz, 

made a bond bearing date the ſame day and year, an! the Detendant plead, Now eft fa- 

Arum, and it is found that the deed was deliyered at another day before or after then the 

Plaintiff hath decla: ed, tha: yer Judgement: (hall be given for the Plainriff, for as mach 25 

the date is not material, and the D-tendaat canno: be twice charged, And many times 

Boads are delivered at o:her days then they bear date. So it appeareth by this Judge - 

ment, that the miſtaking of che date ©! che Bond ſhall not hurt, upon Non eft faltum 

pleaded. 


- 


Trin,25 FEliz in the Common Pleas Ret 928. 


| Throwghgords Cale.: 


| l ; 
FT Hrenghgeed brought an ARtion of Treipals for breaking of his Cloſe againft Cole De- ( g] 
feodant, who pleaded, T hat loog time before the Treſpaſs, the Plaintiff did releaſe ro 
William Chicken all demands whatſoever, &c, whoſe cftatc he had & the land, and fo 
juſtified the Treſpats. The Plaintiff aid, that be was a Lay man na lenered, agd that ac 
the ume of che (aid releaſe made, divers arrerages of an annuity were due to him by the 
ſaid #/ihiam Chickes, and chat the ſaid writing of Releaſe was read and declared to. him | 
as aKriting of acquitzance for thoſe arrerages oney 3 and that he (giving credit theteun- 
to) did ſeal and deliver the fame to the laid Witiem Chicken, and lo, not his deed, upon 
which iſlue was joy ned ; 2nd the Jury found a fpecial verdict co yhis cffedt : That js ro lay, 
that the Plaintiff was a Lay man, nor lettered, and chac divers arterages of che ſaid annujry 
were bchunde, and that the writing was never read co him ; bug. aker that cone: Thewas 
W4rdhad begun to. read it to the Plaintiff, and before he had read a line of the wricing;) one 
William Ward took the writing out of his hands laying to the Plaiatiff, Goodman 
Tbronghgoed you are 2 man unlcarned, and I will declare i to you, apd make yoa under- 
Rand & berter then, you can by hcaring of it read ; And then faid further to him, Good» 
maan T1 rag hgood cbe cffet of is thus, That you doe releaſe ro Williams Chicken all. the 
arrerages of rent that he doch owe you, and co ocherwile, and thea, you ſhall -have your 
land again : To which the Plaiucift {aid, 1f it be no ocherwiſe, I aga canteat ; and dn 
the Plontif giving credit to the ſaid William Ward delivered the ſaid deed of e to 
aid Wilkam Chicken, and if upon the whole mater ic be the Plaintiffs deed, the Jury N 
d  referre to the confideration the Court. And it was adjudged, that it was not the [9] 
Plainciffs deed ; and in this Caſe three points were reſolved :1 Firft, ghar. als the 
patty ro whom the writing is made, or other by his procurement 'dach nor xeadthe wri- 
ting, but a ſtranger of his own head read the fame ig other woxds-thea intruch ir bsg yer 
i: thallnor binde che party whodelivereth it ; foriz/is nor material who readerh the wri- 
ting, ſo.as be who makech it be a Layman and being not docued, be. (without any covin 
io lym) deceived ; and that is proved by che — ot pleading ig (ch Cale, that is to 
| 2 | 


favs 
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Wiſemans Calc. Part of 


yep 


0; Therhe was 2 Lay tan ad not learned, and that the Deed was rexd unto him ic 
other words, &c. generally without ſhewing by whom it was read. And if a ſtranger 
menace A. to make a Dced to B. A. ſhall avoid the Deed which he made, as well as if 
F.himſelf had chreatned him, as it is adjudged 43 £.3.6. Vide 39 H 6.36. 

ol char ſuch lay man not learned is not bound to deliver the Deed, if there be nor 
one preſent which can read the Deed unto him in ſuch language that who ſhould make the 

Deed underſtand ic ; and that is the reaſon that if it be read in other words then are 
TS de wide: it ſhall not binde the parry who delivereth it, for it is to the peril 
of the to whom the writing is made, that the true effeRt and purport of the writing 
mas 1 if it be required, bur if the party who ſhould deliver the Deed doth not re- 
quire it, he ſhall be bound by the Deed, although it be penned againſt his meaning. 

- Thirdly, alchough chat the writing be nor read ro the party, yer if the effeRt be declared 
to him in other form then —_— in the writing, and upon that he deliver it, he ſhall 
avoidthe Deed ; for itis all one in Law torender the ſame in words, and to declare 
the effeQthereof in other manner then is contained in the writing, if the parry who maketh 
the writing (being nor leatned) defire one to reade the writing to him, and he ceade it, or 
declare the effe& chereof to him in other manner then the writing doth purport, the fame 
(if there be no covin berwizt them) ſhall not binde him. 


—_—_ CE 


Trinit- 27 Elz. in the Common Pleas, Rot.1 3 54. 


Wiſemans Cale. 


Erween Wiſeman Plaintiff, and Bernard Defendant in Debt, upon a Leaſe for yea:s 
Bic Caſe was ſuch, Tenanc in tail of certain land, the remainder in fee ; he ia the re- 
mainder by Deed indented and enrolled, in conſideration and to the intent,* That all his 
lands and tenements for ever after ſhould continue and remain in his family, name, and 
blood': as for other good confiderations doth covenant, that he himſelf will ftand tciſed of 
all his lands, 8c. to the uſe of himſelf and of the heirs males of his body begotten, and 
after w the uſe of divers of his brothers in rail, and for defaulc of ſuch ifſue unto the uſe of 
the Queen, her Heirs and Succeflots, Kings and Queens of this our Realm ; and after- 
watds che Tenant in tail in poſſeflion doth ſuffer x common Recoyery with voucher ; and 
if che ſire ſhall barre the iſſue is rail or no was the Queſtion : And it was adjudvgec,char 
the iſſue it! rail by rhis recovery was barred. And in this Caſe fix Points were reſolved. 

1. Thatno uſe by the faid Indenture was raiſed to the Queen for the words, that is to 
ſay, for other conſiderations, are too general to raiſe any uſe as it hath been adjud- 
ged, withour ſpecial ayerment that valuable or other good conſideration was given. 

2. The onthat the land ſhall femain in the name and blood, notwithſtand- 
ing'the uſe limied ts the Queen, is for the benefit and preſervation of the eftares in tail, 
as well againſt diſcominaances, as againſt barres, as ic was ſaid, it was reſolved to be no 
cenlifiith to tals the th to the Queen, for thir wanteth 2 uid pro que,&c. & con- 
traiins decitiir quaſh ater contra atters. 

3+ Admir that the Covenanror had ſaid in his Indenture, In confideration that the 
Quewt| ie the head of the Commonwealth, and hath the care and charge as well to preſerve 
the of the Realm; 'a3 to repel forain hoſtiliry (which is implied in the word Queen) 
yer t ts not -n good tonkideration to raiſe an uſe for the cauſe aforefaid, for there wanteth 
Paid pro gue, and Kingy ex officio ought to govern and preſerye the SubjeQts in peace and 


14h Te wan tefolved : r Hooker pri - Setzer epbem ngr ore raiſe the uſe to 

| yet it doth not preſerve rhe eſtate rail in ce of the AQ of 
| ns" fail tail is | by the ſaid AQ, if har the eflare rail be 
ereared: by tht Kings Levers Parehes, ot the eftare rail be by the Kings provifion , and 
hot whore the ſtart tail 49 of the gift or proviſion of a common perſon withour the Kings 
ptovifien ; and the fime fully by the preamble of the AR. And note Reader, 


this ward (ſuch) through the whole body of the AR which couples it with the preamble 


whichexcends onely to gifts made by the King or by the Kings proviſion. And jt was no 


miſchief 


"7S:.11. Lanes Caſe. 


miſchief at the Common Law (as ic appeare:h by the preamble ) that the donees of com» 
mon s ſhould barre their iſſues. See the Stature of 32 H $.cap.36. that a fine levied 
by Tenant in cail ſhall barre his ifſue, if not that the eſtate tail be created by the Kings 
Letters Patents : And fo the Starute of 34 H.$. doth preſerve oo eſtate, if not that ir 
of the Kings gife, or by the Kings proviſion. Alſo the Queen doth nor loſe any primer ſeifin, 
oc livery, when the eſtate tail is of the gift of acommon perſon, as ſhe lofeth when her do» 
nees are barred by Recovery, ſo the diſadvantage of the Queen is not equal, and therefore 
wichourt queſtion it ſhall not be taken by equity. And in this Cale ic was faid, that if one 
make a gif: in tail, and afterwards the Crown delcendeth to him, this gift is out of the 
Sratute, for it was made by a Subject. So if the Aunceſtor of the King who was not King 
make a gift in tail, and atrerwards the Reverſion delcendeth to the King, ſuch gift is our 
of the Statute ; for the words of the Preamble are, Wheredy ſuch heirs ſhould have in 
ſpecial memory &c- the profic that they have and take by the ſervice of their Aunceftors 
doae to the Kings of this Realm ; By which it appeareth, chac the intent of the ARt was 

" pot toexrend to the gift of any Aunceſtor of the King who was not King. Alſo there is 
more miſchief ro the SubjeR in one Cale then in the other. For by the limitation of the 
remainder co the King,the meſnalties of SubjeRts are in ſulpence, or extint,by which they 
joſe their Eſcheats, Wards, Heriots, Reliets, &c. but no ſuch miſchief is in the Kings gifts. 
Allo by luch ſecret and unknown lunications of remainder to the Queen purchaſors are de- 
ceived, and the Tenant in tail in poſſeſſion deprived of che power which the Law giveth 
unto him to cut of the Remainder, bur when the King maketh the gife in cail there is £0 
ſuch miſchief. 

5. I: was reſolved, that the true interpretation of theſe words (whereof the Reyerſion 
or Remainder at the time of ſugh recovery had ſhall be in the King &c.) is, where the 
King createrh the eſtate tail bro'Þ Letters Pacents, relerving the reverſion ; or when the 
King in confIderation of money, vr of aſſurance of other lands, or tor other conſideration 
procureth a SubjeR to make a gitt in tail toone of his ſervants, or ſubjeRs, for recompence 
of ſervice or other confideration, the remainder to the King ; And therefore, where the 
Preamble of che AR faich, Where the King &c. hath given,&c. or otherwiſe provided to 
his ſervants or ſubjects ; theſe words, Reverſion to the King in the body of the AR, have 
reference to the gift of the Kiog in the Preamble : And theſe words, Remainder to the King 
in the body of the A, referre to proviſion mentione+ in the Preamble of the AR made by 
the King, when he procureth a Subjze& to make the git: with the remainder co him, and 
ſo the body of the At well expounded by the Preamble. 

6. It was reſolved, that betore the Statute of 34 H.8. a common Recovery did barre 
the eſtate rail which was creared by the Kings Lecters Patents, whereof the reverkion did 
contiaue in the King. And with this Refolution agreeth 33 H.S. tit. Recovery in value 
31 Br.and 22 H.8.32. Dir. 


—- _ - 
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: Lanes Caſe. 


Erween Smith Plaintiff and Laxe Defendant in che Common Pleas, the Caſe in effeRt 
was ſuch ; The King ſeiied of a Mannor in fee in the right of his Crown, by his Stew- 
ard granted Copihold lands parcel of th: Mannor to one by Copy of Court Roll ac- 
cordingto the cuftome of the Mannor in fee. And afterwards the King by his Letters Pa- 
tents under the Exchequer Seal made a Leaſe of choſe lands for 21. years to another who 
anced his term to the Copiholder : And afterwards the Queen that now is, reciting the 
laid leaſe for years granted the Reverfion in fee, the term for years expired, the Patentee 
of the Reverhon encred upon the Copiholder, and if his entry were lawful or no was the 
Queſtion, And in this Caſe three Points were reſolved by the whole Court. 

I. That although by the Common Law no grant of any land by the King is available 
or pleadable bar under the great Seal of Exglaxd, and although chat in this Cale it was nor 
alledged, That in the Exchequer the common courſe of the Court was to make ſuch Leaſes 
nnder the Seal of the Courr, yer it was adjudged, _=_ the ſaid Leaſe under the Ex- 
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chequer Seal was good, and that by the common ulage of the Court of Exchequer ; for the 
cuftomes and courſes of every of c Kings Courts are as a Law, and the Common Law 
for the univerſality thereof doth take notice of them ,20d ir needeth nor to alledge or plcad 
any uſage or preſcriprion to warrant the ſame. And 1o ir is holden in Zong, 5 E.q-1. & 
xr £.4-2-6. thatthe courſe of a Court is a;Law; and in 2 R.3.9. it 15 holden, that 
[17] every Court of Weſtminſter ought to rake notice of the Cuſtomes of other Courts, other- 
wiſe is it of Courts in the Country. And vide 8 H.6.34. & Br. Leaſes 71. where it is 
fard, That the order of che Exchequer is to make their Leaſes by this word Committimu 
fach hands, Habendams & reddendars ſuch Rent, or Farm, ard itis a good Leale there by 
uſage. By which it reth, that the ancient uſage maketh a Leafe co be good and avail- 
able in Law ; and if fuch Leafes ſhould nor be good, grear inconvenience would follow, 
for infinite number of Leaſes and grants under the Exchequer Sea] fhrall be otherwite 131d 
void, and a great number of grants of Reverfions expeRanc upon Leaſes under the Exche- 
quer Sezl ſhall be alſo yoid: For if the King granterch a Reverſion where he hath a po# 
ſeffion, his grant is void. And the Judges in general Cafes have great retpe& and con(ide- 
ration that their Judgements ſhallnot impeach the effares and inhericances of many men 
inſt ancient and common approbartion, In a Patent of King Hez.7. four letters, +>. 
Fg R, F. H. of the firſt words were left out, intending afterwards proprer honorem to be 
drawn and limmed with gold, bur the grear Seal was pur to the grant leaving out the {ail 
letters. And yet the Parent was adjudged good for the multicude of Prefidents. 

Note Reader, in every Commiſhon to make Leaſes under the great Seal is a ſpecial 
orant , that Leaſes made by the Commiſſioners under the Seal of the Exchequer ſhall be 
good, but that was not touched in this Caſe , nor doe I think was ic material ; for if the 
Leates were not good for the cauſes aforeſaid, —_ ws in the Commiſſon will 
not remedy it. . W, 

2. It was refolved chat by the acceptance of che rerm by the Copiholder, che Copihold 
eſtate was determined, as well as if the Copiholder had accepred immediacely a leaſe for 
years of his Copihold, as hath been adjudged in Hides Caſc, for it is all one reaſon in both 
Cafes, viz. that a Copihold intereft and an eftate for years of the fame land cannot fiard 
together in one perſon at the fame time, without confounding the leſſer. Alſo they arc of 
divers natures, and therefore they cannot ſtand rogether in one and the ſame perfon. 

3- That the ſeverance of the freehold and inheritance of the lard holden by Copy of 
the Mannor, hath nor extinguiſhed or determined the Copthold eftate, for notwithſtanding 
that his eſtate is taken buygor an eftare at will, yet the cuſtome hath ſo eftabliſhed the Co- 
piholders eftate, that he is not remoyable at the Lords will, fo long as he performs the cu- 

[þ]) Romesand ſeryices, and by the ſame reaſon the Lord cannot determine his intereſt by any 
. aR that he can doe, and fo it hath been adjudged divers times in the Kings Bench : Bu: 
for that the eſtate of the Copibolder was determined by the acceprance of the leaſe for 

years it was adjudged againſt the Copiholder. 

Note Reader, the Law to ſeyeral purpoles and intents taketh notice of divers of the 
Kings Seals, 1. Of the great Seal. 2. Ot the Seal of the Exchequer, as appeareth before. 
3. Of the Privy Seal: F.N.B-26.6. The King may grant to one to make Attorney by his 
Lerters/Patents under his Privy Seal, and Ay agreeth 37 H.6 27.6.«and the King 

: - may command under his Privy Seal char one doe not goe beyond the Sea out of the Realm, 
as appeareth by F.N.B. 85.4. Butit is holdenin 35 H.6. thata proteQtion or warran: 
of an Effoin is worth nothing under the Privy Seal. And it appearech by the Srature of 
Articals ſuper chartas cap.6, that no Writ ſhall be ſealed with the perir Seal. 
4+ The Law takerhnotice alſo of the privy Signet, vide F.N.B.$5. a. That the privy 
Signet is ſufficient coprohibic one to goe beyond the Sea. And fee a Record in the Exche- 
quer Hil.1 E.4q. ex parte Rememor ator i dom” Regine Rot. 14. that the diſcharge of a debt 
under the privy Signet oy the Shenff of London was not ſufficien, but it ought to have 
been under the privy Seal, and then ic had been a good difcharge in Law. 


Know Reader, that of ſmall things (as the Caſe ar Barre was) and to poor mer, Leaſes 
have been made under che Exchequer Seal, as appearech by many old prefidencs 
before and in the time of King E.34 and by infinite prefidenrs after to this day. And 
ſuch Leaſes made according to ſuch prefidems haye been allowed gocd. And there 
were three caufes of che beginning of the uſoge, 1, For the milripliciry, that every 


poor 
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poor man ſhall nor be driven by fach infinice number of Leaſes co ſue for 

to the King, and other ſmall things to paſs by the Kings figning, the privy d 
privy Scal, or great Seal. 2. For necefſity, left if a poor SubjeRt be driven to ſuch te- 
dious ſuicy the land lie freſh many ames without a Tenanc to the Kings damage. 
3. For the impofſibihey, becauſe many times che SubjeRt was not able, nor the thing 
leaſed was not of valne to paſs the great Seal, Burt co you who are rich, my advice is 
to-pals your Leales under the great Seal, for that is the ſure way. 


—_— 


Paſch. 31 Eliz, in the Common Pleas. Rot. iy 1. 


Baldwins Calc. 


Etween Baldwin and Aorton in Treſpals ia the County of Terk, and adjudged inthe 
Commen Pleas, the Caſe was fuch ; The Prior of Boulton, 4nwe 25 H. 8. wich the 
aſſent of his Covent by Indenture denuled the land in queſtion ro Hagh Baldwin and 
A une his wife for 21. years. And afterwards the Priory by lurrender cane to King HS, 
aod after Hugh Baldwin diced, King H.8, anun-33. granted the land ig queſtion co Hon 
Earl of Cumb:rland and his heirs, who 37 H.8. by his Indenture covenanced, granted, de- 
miſed, and to Farm ler the faid land tothe laid Anze, and to one Axthony Baldwin her 
on, and to the heirs of the ſaid A x: hony Habenduw to them Yrom the date of the ſame 
Tndencure un'il the end of 99. years, and {o from 99. years to $9. years uacdl 3.00. years be 
ired without impeachment of Waſt in as ample and large manner and form as the faid 
þ Baldwin and Anne, or any Tenant or Farmer ever had or enjoyed the fame. And 
the coyenanted to pay during the (aid term 5.5.8 d.if it were demanded : And the 
leſſer covenanted that he and his heirs and aſſigns ac the end of the term of 300. years, 
would make unto the heirs and alſigns of the ſaid Anthony Baldwin luck Leaſe for other 
300. years, 8c. And the Jury found, that no livery and ſeifin was. made for the faid An- 
or Anne according to the ſaid Indeature ; Azze died, and Azthowy ſurvived, Henry 
Earl of Cumberland dicd, George his fon and heir, a»ne 14 Eliz. did enteoff the deien- 
dant thereof; the ſaid Anthony at the time of the feoffment beiog is poſſeſſion of the land, 
upon whom the defendant entred, upon which entry the ſaid Anthony brought this ARti- 
on of Treſpaſs. And the doubt in this Caſe was, It for as muchas that the tee Fmple was 
limited and exprefled by the premifles unto Anthony and his heirs, if the limitation of the 
term for years in the Habendwm were contrary and repugnant to the premiſles. And firſt 
it appeareth, that the intene of the parties was, that but a term ſhould paſs ; for in the 
premiſles che parties uſe the uſual words of a Leaſe, /cil, grant, demiſe, and to farm ler, 
and a certain term for years is lunited by the Habendum ; alloir is limited without im- 
peachment of Waſt ; alſo the leflee binds himſelf by covenant to pay the rent during the 
term ; And the leflor covenants,that a new Leaſe ſhall be made at the end of the term,and 
that the leflees ſhall enjoy the land, &c, as other Farmers, &c. had enjoyed the fame. 
Then fuch conftruRtion ſhall be always made, that the intenc of the parties ſhall cake cf- 
fR, if the ſame by any confirution may Rand with the rule of Law; And it was obje- 
Red, thac the rule of Law was, That an Habendwm being contrary or repugnant to the 
premifles is yoid, and the premiſſes ſhall Rand : As if a man by deed give lands by the 
premiſles to one and his heirs, Habendum to him for his life, this Habendems is void, be- 
caule that a fee ſimple is expreſſed in the premifſes, and bur an eftate for life in the Ha- 
bendum,which is repugnant and'yoid, which Caſe was agreed on all ſides. But it was ad- 
judged by Anderſon chief Juſtice, Windham, Periam, 2nd Walmeſley Juſtices, that the 
Habendum in the Cale at Barre wasnox r t : and that by the {aid demile both the 
leflees had a leaſe for years therein nc and in this Caſe theſe differences were ta- 
ken and agrerd for good Law. 

I. When to things which take their eſſence and effeR by the delivery of the deed with- 
eur. other ceremony,and which lie in grant, there in ſuch limiration as in Caſe at Barre, the 
Habendum was repugnant and void, As if a man grant Rent,or Common, &c. our of his 
land by the premiſles of the derd co one and his beirs, Habendamto the grancee for years 
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or for life, the Habendum is repugnant, for a fee paſſerh by che premiffes by the delivery 
of the deed, and therefore the dum for years or life is void. 

2, If one by deed grant a rent in eſſe, or a Seignory in the premiſſes to one and hi; 
heirs, H abendwm to the orantee for years, or life ; although that another thing or ceremo. 
ny is requihre, that is to ſay, ( Attornment) befides the delivery of the deed, yer for as 
much as the thing lieth in grant, and both eſtates, char is to ſay, as well the eſtate in fee, a; 
the eſtate for years or for lite ought to have one and the ſame ceremony, that isto lay (Ac. 
rornment) to paſs it as a Seignory, &c. and for this cauſe the Haberdwm in ſuch calc is 
repugnant ef yoid, 

3- When a man gives lands by deed in fee by the premiſſes, Habendam to the leſlce 
for life, there the Habendwm is void, as hath been ſaid ; for one ceremony, ſcsl. livery is re- 
quiſite to both the eſtates ; and therefore when livery is made according to the form and 
effe& of the deed, it ſhall be raken ſtrongeſt againſt the feoffor, and more for the adyan- 
tage of the feoffee, and the Habendwm in ſuch Cale is yoid, and till livery be made the 
feoffee hath bur at will. 

4. When to the eſtate limiced by the premiſſes a ceremony is requiſite unto the perfeRi- 
on ofthe eſtate, and to the eſtate limited by the Habendam,nothing is required to the per- 
fe&ion and eſſence thereof but onely the delivery of the deed, there, although that the 
Habendum be of lefler eſtate then is mentioned in the premiſſes, the Habendum ſhall 
Aand as in the Caſe at the Barre: Unto the fee fimple limited by the premiſſes it is requiſte 
to have livery and ſeifin, and till livery be made nothing ſhall paſs _n eſtace ar will (if 
the deed had not gone further) and therefore the Habendum for years is good preſently 
by the delivery of the deed, and ſoit appearerh ic was the intent of the party that i: ſhould 
rake effec by the Jivery of the deed for years. 

Note Reader, a difference berween an eftare in the premiſſes implied, and an eſtate cx- 
preſſed ; for if A. grant a rent to B. generally, the ſame by implication and conſtruction 
of Law is an eftate tor life; but if the Habendwm be for years, it is good, and ſhall qua- 
lify the generality and implication of the premiſſes. And note in the Caſe at Barre, the 
Habe cannot be good tO Anne onely, and void to Anthony, for Mala expoſitio que 
corrumpit textum. Alſo it is to be obſerved, that although that Anne Baldwin had an 
eſtate for years in poſſeſſion, and had ſole and lawful poſſeſſion and Anthony nothing ,and 
therefore ic might be objeRted, that this deed ſhould enure ro Arne onely by way of con- 
firmarion or releaſe, yet ic was adjudged that the leaſe was good to both, /cil. Anthony 
and Anne, for ſo are the words and the intention of the parties ; and theſe words, And to 
the heirs of Anthoxy, upon conſideration of the whole deed are yoid, and both leflees 
ſhall have a good eſtate for you And if livery and ſeifin had been made to the leflees, ir 
had not changed the Cafe, for it was a leaſe for years at the beginning ; and Judgeme: 
was given for the Plaintiff, 


—_——— 
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(37 Smith Cullamor, and other good Merchants of Loxdon, brought an Aion 
upon the Caſe upon Trover and Converhon of divers goods in London againſt T ho: 
Mills, and upon Not guilty pleaded, the Jury gave a ſpecial verdiQtto this effet : John 
Cook of Spalding was poſleſſed of the ſame ——_, and exerciſing the Trade of a buyer and 
ſeller 30 Venue 29 Eliz. became Bankrupt, and abſented himſelf ſecundum formam 
Statxts (which was found at large) and the {aid 30 Jaxnarii was endebted tothe Plaintiff 
being a Subjet born in 273.1. 12. d, pro merchandizss per quemliber eornum quibus 
venditss; and then alſo was endebted to Rebert Tibnam being alſo a SubjeR born in 64.1- 
Afterwards 12 Februar 29 Eliz. the Plaintiff exhibited a Petition to the Lord Char- 
cellor to haye a Commiſſon upon the Statute of Bankrupts, and 19 Feb.29 E/iz. a Com- 
miſſion was granted according to the ſaid Statute under the great Seal to William Watſon 
and others. And afterwards 21 Feb. 29 Eliz. John Cock gave ard delivered the ſaid goods 
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to T ibueaw in fatisfaFtion of part of his due debt, the goods being of the value of 24. 1. 
ws witime Martii 29 Eliz,, the Commiſſioners by devs indented ſold wy 
Plainriffs joymely che ſaid goods, and ac che ſame time the laid Afifs then Factor to Tib- 
zaw is £4 parte refuſed to come 1n as Creditor, bur claimed the ſaid goods as the proper 
of bis Maſter by the gift atorclaid ; and afterwards the goody came to the Defendancs 
hands and he converted chem, bac whether the faid fale of the taid Commiſſioners, notwith=- 
ing che ſaid gift and delivery ro 7 i1bnam be good or nor,- that was the dont referred 
to the cooliceration of the Court. And Judgement was given by #ray chief Juſtice, and 
the whole Court for the Plaintiffs, And 1n this Caſe divers Points were reſolved : 

4»! That che ſaid fale made by the faid Commiſſioners was good ; and becauſe the doubr 
roſe upon the words and intent of the Scature of 13 Eliz.cep.7. onely, the Court had con- 
fideratuan of divers parts and branches of the ſame, Firſt, the AR deicriberh a Bankrupt, 
and whom he defraudeth, /cil, che Creditors : 2. To whom the Creditors ſhould com- 
plaio for xelicf, /cil. ro che Lord Chancellor : 3. How, and by what way relief and remes 
dy is provided ſcal. by force of a Commiſſion under the great Seal,&&c. 4. The authoricy 
of the Commuſſhoners, ſcul. to (ell, &c. that is to ſay, to every one a portion rate and rate 
like according to chequantiry of bis or their debr. So that che incent of the makers of the 
ARt exprefied in plain words was to releeye the Creditors of the Bankrupt equally,and thar 
there ſhould be an equal and ratable tion obſerved in diſtribution of the goods of 
che Bankrupt amongji the Creditors having regard unto the quantity of their ſeveral deb:s, 
& thac One ſhould not prevent the or way all ſhould be in <q#445 jure. And fo we ſee 
in divers Caſcs, as well at the Commoa Law as upon the like Scarutes fuch conftruftions 
have been made ; for as Cato laith, /pſe etenim leges cupinnt wt jure regantar: And 
therefore it is holden in 35 H.8. tit, Teſtaments Br.19, a man holderh three Mannors of 
thee ſeveral Lords by Knights ſervice, each Mannor ot equal value, he cannor deviſe rwo 
Manners and leayethe third rodeicend according to the generalty of the words of the Aﬀts 
of 33 & 34 H.8. of Wills, fur then he ſhould prejudice the ocher rwo Lords, but by a fa- 
vourable and equal cenſftruction he can deviſe but two parts of each Mannor, ſothat equa- 
ly berween them ſhall be obſerved. And in 4 E.3. Affiſe 178. the Lord of a Town can- 
not unprove all che ſame, leaving ſufficient Common in the lands of other Lords within the 
Stanne of Aerren cap.4. And io in Cafes art the Common Law an equality is to be requi- 
red, asinit H.7.12.6. 2 man binds himfelf in an obligation and his heirs, and hath heirs 
and lags on the part of his Fatber, and on the part of his Mother, boch heirs ſhall be 
equally charged. 48 E.3.5-in Dower if the heir be vouched in chree ſeveral Wards within 
the ſame County,he ſhall not have execution againſt one only, bur all (hall be equally char- 
ged. 29 E.3.39. the like Calc. So here in our Cale there ought to be an equal diſtribution 
ſecundum quaniitatem debirorum ſnorum, bat if after that che Debror come Bankrupe he 
may perform one (who peradventure hath leaſt need) ard defear and defraud many 
men of their rfue debts, ic ſhould be unequal and unconſcionable, and a great deteftin Law 
if afrer that he hath diſcredited himſelf by becomming a Bankrupe, the Law ſhould credic 
him to make diftribucion of his gooas ro whom he pleaſed, being a Bankrupt man and of 
no credit, but the Law a3 hath becn faid before hath appoinced certain Commiſſioners of in- 
diftereacy and credit to make the diſtribution of his goods, To every one of tris Creditors 
rateand rate like a portion according to the quantity of their debts as the Statuce (| h. 
Allo the Caſe is tronger becauſe that this giftis an aſſignment of che Bankrupe after the 
Commiſſion awarded under the great Seal, which Commiſſion is matter of Record, where» 
of every one may take conufance. 

. Lafily and principally,the Cour: relied upon other words in the AR, cs/. And that eve- 
eden, bargain and ſale, 8c. given by the perſons fo authoriſed as is aforeſaid in 
aforeſaid ſhall be good and ſufficient in Law,&c. againſt the ſaid offender,&c. and 
2gainkt all ocher perſons claiming by, from, or under ſuch offender by any AR had, made; 
or doge after any ſuch perſon ſhall Bankrupt,8c. So thar in as much as this aſ- 
and of the goods was after che ſaid Cook becarne Bankrupe, norwirhſtan- 
Gog chat the Commiſſioners may fell chem. And the Cour: refolyed, that the Proviſo con- 
IONS dons flrunhahace ay gift or grant good which the 

keth after that be becomes , bur excludrs them out of the penaly inflited by 

O_ Proviſo. And divers exceptions were taken to the yerdit by the Defendancy 
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I. That it was not found, that the {aid fale by the ſaid Commifhioners of the goods was 
by deed enrolled, as they objxeRted the words of the Act require : Buy to that it was an- 
ſwered and reſolved by the Court, That the words of the Act concerning enrolment of the 
deed next comming after theſe words, goods and chatels, are, or otherwile to order the 
(ame. for true ſarisfaRion ard paimenc, &c. and that every direQtion, order, &c. ſhall be 
good and effectual ;-{o this fale wichour deed inrolled is lacistaCtion, ; 

2. It was objectcd, that it was not found that the Commifſioners firft before their ſale 
had ſeen the goods, for the words of the Act are, /c:/. to befearched and viewed, &c, 
To that it was an{wered and refolyed,that the ſaid words, Or otherwite to order &c. and 
that every direction,&c. referre the ſame to che diſcretion of the Commiſſioners, and per- 
adyenture chey cannot come to the hghe of them. 

3. That the Commifhoners ought to make leveral diſtribution to the ſeveral Creditors, 
and not to make a joynt ſale or aſſignment to ſeveral Creditors ; for if he owed to A. 
20.]. andto B.20.1. and co C,5.1. a joynt ſale or afſigament to A. B. and C. is not ac- 
cording to the power given to the Commiſſhoners by the A, for the Act limits them to 
make diſpoſition among the Creditors, viz. to every one a portion rate and rate like ac- 
cording to the quantity of cheir debrs ;- but in this he who hath the laft debt ſhall have 
as great intereſt in the goods as he who hath the greateſt, and fo fach aſſhgnmene in the 
laid Caſe pur of leveral debts is void, quod fair conce (ſum per Curiam. But it was 
anſwered and reſolyed by the Court, that in the Cate at the Barre it appeareth by the ver- 
di, that the debt due co the Plaintifts was joynr, for they found at /xpre, that the ſaid 
John Cook was indebted to. the Plaintiffs in 273.1. 12.d- which ſhall beintended a Joyn: 
debt, and ſo the tale good in the Caſe at Barre. 

4+ Thar for as much as the words of the At are, To every of the ſaid Creditors a por- 
tion, rate and rate like, ic behoveth that diftribution be made to all the Credi:ors : Bu: 
here it appeareth that the ſaid 7 55nem was a Creditor, and 64-1. due to him, and yer no- 
thing is allotted or affigned to him, ſothe falc is yoid.. To that ic was alfwered and reſo]. 
ved by the Court, thac inthis Caſe the Factor of the 1aid Tibnam ine parte refaſed to 
come inas a Creditor but claimed all the goods : And this AQ giveth benefic to thoſe who 
will enquireand come in asa Creditor, and not to thoſe who for obſtinacy refuſe, or for 
careleſneſs negle& to come before the Commithoners and pray the benefit of the Statute; 
for vigilantibus (+ non dormientibus jura ſubveninunt, for otherwile one debr might be 
concealed, or one Credicor might abſent himſelf, and fo avoid all the proceedings of the 
Commiſhoners by force of the Act. And every Creditor may take notice of the Commilſ- 
Gon, being 2 matrer of Record as is aforeſaid ; and ſo no inconvenience may happen to any 
Creditor who will be vigilant, but great inconvenience will follow, and the whole effe& of 
the AR ſhould be overthrown if other con(truction thall be made. 


OT _—— 
——_ — rn —————— 


Paſch. 2 2 Flix; Ret. 738. and adjudged in the Common, 
Pleas Trinit. 3 3 Elz. 


Bettiſworths Caſe, 


N. 2 Replevin between Hayward ard Betrtiſwerth in the Common Pleas, which 
began Paſch.22 Eliz., Rot.738. the Caſe was ſuch; A Leaſe for years was made 
of a houſe, of a Clole called Reginalds, and of diyers other Jands in Dale, which 
Cloſe called Reginalds was incloled and ſevered by ic ſelf; and afterwards che leflee 
being'ig, the houle, the leſſor entred into the Cloſe and made a feoffmem of the houle, and 
of all pale ſo Cemiled, and made liyery in the ſaid Cloſe the leſſee continuing in the 
ſaid hodle, and not pyt our thereofzand afterwards the leflce did reenter inco the ſazd Cloſe, 
and if che, ſame were a good feoffment and livery of ſeifin of the faid Clole the leſſee nor 
other for him being upon che Cloſe was the doub:. And it was adjudged that the livery 
and, was void,a cs for the Cloſe as for the houſe,and the other lands ſo demiſed.For 
when s Meg with land is intirely demiſed the Meſſuage is the principal, for that lerves 
of the habitation of man, and in a Precipe ſhall be Cemanded as the more worthy before 
land; and the demand for rent behinde ſhall be at the houſe as the moſt principal and noto- 


rious 
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; :no So that the Meſſuage being more worthy, and the principal, the land but as 

Is without queſtion the polciicn of the houſe is a good oMefſion of the land de- 
ich it. 

—_— the leſſee cannot be upon every parcel of the land for preſervation and conti- 
nuance of his poſſeſſion, for it may berhart divers parcels of che lands lic in ſeveral parcels, 
ard diftin& one from the ocher by ſeveral diſtances ; and cherefore it ſhall be reaſonable, 
that his continuance; not onely in the houſe, but alſo upon any other part of. the land de- 
miſed ſhall be a good poſlcſſion of the reſidue, And fo was" it relolved by the whole 


irdly, venture the leſſee durſt not for fear of force be upon the lard to preſerve 
Finer 44 but h's houie is bis Caſtle which he way by Law lately keep, and therefore 
the Caſe of the houſe is ſtronger, And this difference was taken when a man lawfully de- 
parrech with his poſſeſſion, and when a man keeps his poſſeſſion againſt unlawful and tor- 
cious ery. For whena man maketh a feoftment of a Mcſſuage cams pertinentis, he de= 
parts with nothing thereby but what is parce] of the houſe, ſc:l. the buildings, Curtilage, 
and Garden ; bur in the Caſe at Barre che keeping of che poſſeſhon of the houſe or any 
part of the thing demiled againft torcicus entry and expulſion by che lefſor is not onely 2 
of all that which might paſs by the name of the houſe or of ſuch parcel, bur of all 

s, &c, whichare demiſed by one incire demiſe in one County for the reaſons and 
cauſes aforeſaid. And it is not material whether the thing where the livery was made be 
within the view or not: Bur if the leſſee for years in the Caſe make a leaſe for a cer- 
rain term of any parcel, and ſo divide the pollefiion thereof from the reſidue, if of ſuch 
parcel ſo ſeyered livery be made, che poſſeſſion in the refidue by the firſt leſſee is not any 
unpediment to the livery of this parcel ; Ocherwiſe it is if the leflee make a leaſe at will 
of any parcel, for there his poſſeſſion of the refidue ſhall hincer the livery made in ſuch 
parcel. And withthis Judgement agreed all the other Judges and Serjeants of Sergeants 


Inze in Fleetftreet. 


the - 


Ter. Mich. 35 & 37 El, 


Doddingtons Caſe. 


V Illiaw Hill brought an Eieftione firme againlt Joby Prert and James Peart, 
upon a demile made by j/iUiars Doddingion of lands inthe Pariſh of Dynder in 
the County of Somerſer 16 Martis 24 Eliz.. for 7. years, from the feaſt of $, Michael the 
then paſt ; and upon Not guilty pleaded, the Jury gave a ipecial verdict to this 

etc : King H,$. was (ciled of the (cite of the late Hoſpital of S, John of els ire the faid 
County of Sewer/et, and of all che lands and tenemencs appercaining to the laid late Ho- 
ſpial (whereof che tenemencs aforeſaid in which, &c. was parcel) and that the tenemencs 
aforelaid in which, &c- lay in the Pariſh of Dyxder, and are difianc from the ſcire of 
wel:, and from the ſuburbs and liberty chereot by the ſpace of a league : And afterwards 
the laid King by his Lecters Patents bearing date 26 Adartis, 36. of his reign under the 
great Seal (ex certa ſcientia & mero mores /nws) & in conſideratione de 300.1, dedi: &r 
concefſt Johanni Ayleworth & Radulpbe Duckinfield, omnia & ſingula ile meſſnagia, 
tofts, cotagia, terras tenrmenta adificia, Of gardina ſug quecungue cum periinentits tune 
vel nuper in ſeperalibus tenxuru foue occupationthra T home Gibber, Johannu Brown (and 
divers other by ſpecial namcs) ſcienar*, jacent* ſew exiſten' in Covitare Wells in ditto Cond 
Somerſet ac in ſubarbits ejuſdem Civitatu & extra cand? Civitatem infra juriſdiftiones 
& libertat” ejnſdemw Civitatu ditto nuper Prierarui five Hoſpitals dudum [petant & 
pertinent”, que quidens meſſnagiastofta,cyc. in difta Civitate Wells ac ſuburbiis ditto nu- 
per Hoſpitali ſpetant” tunc extendebantur ad clarum annuum valorem 40.1.3.1.8.d, Ha- 
bend & tenend' onnia & ſingula premiſſa prefats Je. A. + Ra. D. & heredibus {mis, 
ad eps & nſum predift' 7. A.  bereduns ſnorum. And the Jury further found, thac at 
the time of che particular made by the Auditor of the lace King upon which the ſaid grant 
was made, and at the time of the grant aforeſaid, the {aid Fob» Brown was Tenant of the 
Tenemencs aforeſaid, in which,$c, for the yearly rent of 6.5.8.d. which Joby Brown was 


named 


[32] 
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[34] /ſcil. that he ſh 
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- named in the ſaid parricular, and that he paid che ſaid rent, And the Jary found thac the 
ſaid John Brown at the time of the faid particular and grant was Farmer of the Tenemen:; 
in Which,&c. and.,had not any other lands parcel of the faid late Hoſpital in Wels, bu: 
onely the Tenements in which,&c, And that the ſaid rent of 6:5. 8.4. was parcel of the ya- 
lue of the ſaid 401. 3-5. 8.d. mentioned inthe ſaid parcicular, and in the faid Letters Pa- 
tents. And that the faid /ohn Ayleworth died, and that Afton Ayleworth his fon and heir 
demiſed che Tenements aforeſaid unto the Defendants for their lives. And that the Queen 
thatnowis 5 Jal. 30. of her reign did grant unto Edward Boroagh the reſidue of the Te. 
nemens appertaining to the ſaid late Hoſpital not granted to Job» Ayleworth and Ralph 
Darkinfieid who by deed enrolled ſold them to the faid 1/i8iam Doddington, who leaied 
them to the Plaintiff, prowr, &c. upon whom the DefendantsVentred. And if their entry 
were lawful or not was the Queſtion. And in this Caſe two Points were moyed : 

2. Tfchis grant of the King were good by the Common Law or not. 

2. If ie were yoid by.the Common Law, if the Statute of 34 H.8. cap.21, hath made 
it good. 
jor asto the firſt Point it was reſolved Av 96a chief Juſtice, C/ench, Gawdy, ard 
AG that the grant was yoid by the Common Law, as this Caſe is, as well in 
the of a common perſon as inthe Caſe of the King. For ro thar, the point is no other, 
bur the King or a common perſon granteth omni ifs meſnagia in tennra Johannu Brown, 
ſcituat* in well'. nnper Prioratai de W. ſpeftant*, and in truth the lands lie in D. in this 
. Caſe, becauſe that the grant is general, and is reſtrained to a certain Town, the Patentee or 
grantee ſhall noc bave any lands our of the Town to which the generality of the grant doth 
referre.” Andthis Caſe is the ſtronger by reaſon of this Pronoun (5a) for emnia ills me/1 
«gia, ec, makerh ſuch a neceſſary reference as well co the Town as to the tenure of 1c, 
Brown, that if one orthe other fail, the general grant is yoid ; for (ia) is nor ſatisfied till 
the ſentence be ended, and (54s) governeth all the ſentence till to the full Aop. For which it 
was unanimouſly agreed by the whole Court, that this grant was yoid by the Common 
Law, But the greater doubt was conceived upon the ſecond Point ; for the faid AR of 
34 H.$. maketh all Letters Patents wbich ſhall be made within 7. years after good, no: - 


withſtanding the — — wherein the Hnoncy aags, &c, granted doe 


lie. And it was ſaid, that here the Town was miſnamed, for the Tenements lay in D.and 
are ſuppoſed by the Patent to lie in FF. and ſo the Town is miſtaken. And co this purpoſe 
the Book in 3 Mar. Dier 127, b. was cited Heydons Caſe, where it is conceived that the 
miſpriſion of the Town and of the name of the Tenagt alſo are remedied by the ſaid AR. 
And in this Caſe atthe Barre it appeareth that the Tenements in the tenure of John Brews 
were cort ined within the particular, and were parcel of the yalue mentioned in the Letters 
Patents which Jobn A yleworth and Ralph Dackenfield purchaſed of the King. And by 
the Lecrers Parents all lands in the tenure of Fobn Brown,&c. are granted as appeareth be- 
fore. And ſo it appeareth as it was objeRted, That it was the Kings intent to paſs themyand 
the King was not Texte in his grant, for they were parcel of the value which the Paten- 
rees purchaſed, and the King hath accepted a conſideration of money from the Patenters for 
the ſame. ' 

Bur it was reſolved by the whole Court, that notwithſtanding that theſe lands were in 
the tenure of Jobs Brown forthe rent of 6.5.8.4. and were parcel of the yalue mentioned in 
the Letters Patents ; and if this miſprifion of the Town be not remedied by the faid AR, 
the Patentees ſhould loſe ſo much of their value as was in the tenure of Fohn Brown , and 
the ſaid grant of all the lands in the tenure of Job» Brown ſhall be by the miſprifion of the 
Town or be utterly void ; yet the ſaid grant was not remedied by the faid AR. And Gif- 
ference was taken between a general grant as our Caſe is, and a grant which comprehen- 
deth conyenicnt certainty :. For ſuch general grants are not remedied by the faid Sracute, 
nor by any other AR of Confirmation of Lerters Patents, bur ſuch grants onely which com- 
prehend convenient certainty, and that for ewo cauſes : 

7. Becauſe that geverale nibil certum implicat ; For if a common perſon be bound to 
demiſe or grant all his lands in the tennre of 7.B. in F. the obligor may fay, that he hath 
not any lands there, for generale nihil ponit : and with that agreeth the Book in 21 Z 4. 
If a man be bound to be Nonſuit in all AQtions which he hath againſt him in the Common 
Pleas, he may ay; that there is no Action there ; otherwiſe if the Condition be particular, 

be Nonſuit in a Fermeden,&c, So that it appeareth, that general words 
doe 
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doe nocim certainty, vor ſhall coticlude any perſon to fay that he hath nothing 
thete, "And the difference between general grants and particular appear in Plow, Comm. in 
wrateſleyps Goſech9 14.20 AB. 9g Hs. fol.11,12. 2 Edq. 37.4. Then for as much as 
the cleate of <his general grant in the Cale at Barre dependech upon the Town, if the 
Town be miſtaken nothing is granted, And in this Caſe it cannor be ſaid chat the Town in 
which the Tenemeats lie as the Statute lpeaketh is miltaken ; for no Tenements are gran - 
ted or mencioned to be granted by theſe Letters Parents, becauſe the general grant being 
encife was referred to a talfty, it cannot be conſtrued to extend -ro any lands or tenements, 
20d therefore ic camot be ſaid, that the Town ia which che lands lay, &c. is mjiſaamed. 

Secondly, great inconvenience will follow, if (ch general yromn ſhall be- remedicd by 
the AR; for put, That the King being ſeiſed of 1000. acres of lands of the yearly value 
of 100.1. per am. in D. in the County of N. parcel of che poſleſſioas of the late Priory of 
N..and one oge will defire the King to grant to him all his laod$-in F. in the County of S. 
appertaining to the laid Priory, and in truth the King hath nothing in F. and becaulc none 
of his officers can finde any l{nds there appertaining to the King he was the more eaſily 
induced to make the grant. But in ſuch Cale, if by ſuch coaſtruion all the land which the 
Kigg hach in D,;in the ſaid County ſhall paſs ic ſhall be inconyenient. For as ic is ſaid, Do- 
loſs ver [atus in generalibas ; and the King and his Officers ſhall be by ſuch conftruRtion 
aterly deceived. And therefore when the general words of the Patenc doe not comprehend 
content, number, nature, quality, certain game, nor any convenient certainty of che land, 
but the Town is the principal ching which reſtrainerh the generalicy of the grant, and redu- 
cerh the ſame to certainty, it ſhall be dangerous to extend the ſame our of the Town com- 
priſed in the grants by any conftruRion upon the {aid Statute. Bur ocberwile is igwhen the 
grant doth comprehend ary convenient certainty, as of a Mannor, Farm, land known by 
certain name, or containing ſo many acres, &c., ſoas there may appear in the Letters Pa- 
ren:s ſome conyeaicnt certainty of the thing which che King uncendeth co-pals, for there 
the ſaid AR doth remedy the ſame, and the King cannot in tuch Caſe be deceived. And 
a5 to the parricular, the Judges in this Caſe did not give any regard to the lame, for in this 
Caſe to ground their Judgemen:s upon the Lecters Patents,and nor upon the par= 
ticular, for che particular is prime sntentio Regis, and the Letters Patents are u/time intex- 
tie Rego. Ando this purpoſe the Book in 16 Eliz., Dier 331. was cited. where the Jud- 
ges took no d co the parcicular. But note, the principal Caſe there is noc to be like- 
ned to the at Barre ; for there the words of the Patent are ſatisfied, but not is this 
Caſe, and therefore the greater doubr was conceived upon it; but the ſaid Cale of 16 El. 
was agreed to be good Law by the whole Court. And afcerwards Judgement was given 
for che Plaintiff. 

Note Reader, it is the moſt ſuze way for the Patentee to expreſs in the Kings grant 
before the words as much as he can incertain. Fide 38 H.6.38.6. a difference be- 
tween a ſpecial confirmation by Patent,and general. And the Attorney General and others 
were of Councel with the Plainciff, and Godfrey and o:hers with the Defendan:s. 


Paſch. 3 5 Eliz, in the Court of Wards, 


Sir Rowland Heywards Caſe. 


0 R Rowland Heyward Knight ſeiſed in fee of the Mannors of Doddington, alias Dit- 
ton, Ronnd Afton, and Wenlock, in the County of Shrewsbury, and of divers other 
lands and tenements, whereof part was in demean, part in leaſe for years wich rent reſer- 
ved, and part in td, by Indeature dated 2. die Septemwbris, anno 34 Regine Eliz,, in 
confideration of a certain ſumme of money paid to him by Richard Warren, Edward 


Pilſworth, and William Cotton, demiſed, granted. bargained and (old to the faid warren, 
Pilfworth, and Cotton, the faid Mannors, Lands, Tenements, and the Reyerficns and Re- 
any demiſe, to have and to hold to them 
oy afcer the deceaſe of the ſaid Sir Rowland Heyward, forthe term 


Baprift : 


mainders of them with all rents reſerved u 
atd their afſigns 


of 17. years, yee 


9 to the heirs of Sir Rowland a red Roſe at the feaft of $. John 
I Which 


[6] 
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which Indenture was acknowledged to be enrolled, and afterwards the faid'Sir Row/and 

another Indenture covenanted with Thomas Fanſbaw and others to fiand feifed of the 
prerifſes ro the uſe of himelf and the heirs of his body ; and no Atrournmitne was ever 
bad to the ſaid #arren, Bilſworth,and Cotton. - And afterwards the faid'Sir Rewland died 
ſciſed of the premiſes, his heir within age, and left a third part to deſcend to his heir : 
In the Court of Wards the Queſtion was, If Warres and the other leflers ſhall have the 
demeans, and the rents of the Copiholders, as an incereft at the Common Law, ard the 
rents of the leſſees for years by bargain and ſale by the Statute 6f 27 H.$. without Attorn. 
ment ; or if any Attornment by the Common Law were requiſice at all to the furure inc. 
reſt, or that the bargainees have eleRion to take the ſame by bargain and fale in rec, 
or by the demiſe 5» tots, notwithſtanding their entry ; orif the intereſt which paſ- 
' ſethas an intereſt at Common Law ſhall be preterred betore the raifing of the uſe. Ang 
after many arguments and great deliberation, it was reſolved by Popham and Ander(;n 
chief Juſtices, and the whole Court of Wards : 

Firſt, if it ſhall paſs as a future intereſt at the Common Law, there ought to be Acror:- 
ment of the leſſees for years, and the attornment in this Caſe ought to be in the lite of 
Sir Rewland Heyward which is before the incereſt beginneth. Bur if a man make a leaſe of 
2 Mannor to begin at a day to come, the Tenants may atrorn either before or after the 
day, ſo as the Actornment be in the life of the parries. And in the Caſe at Barre becauſe 
there was not any Atcornment of the leflees for years in the life of Sir Row/and Heyward, 
it was reſolved, that if they take this future intereſt as a demiſe ar Common Law;they ſh all 
not have the rents reſerved upon the faid leaſes for years. 

Secondly, that it ought to take effeR intirely as a demiſe at Common Law, or inire!y 
by bargain and ſale, by raiſing of an uſe, and nor part by the Common Law, and for other 
part by raiſing of uſe, for by that the Mannor ſhall be diſmembred, which ſhall be againſt 
the expreſs demiſe & bargain; for both me hget that aManoor ſhall be wholly demiſed 
& bargained, & one Mannor accepted by the without any fratior. or diviſion thereof. 


Thirdly, it was reſolved that in this Caſe Warren, Fe/ſworth,and Cotton had eletion to 
take the ſame, either by demiſe ar Common Law, or by bargain and ſale for although 


that at the Common Law, if on que »/eand his feoffees joyn in a f nt, grant, or 
demiſe generally, the ſame ſhall conſtruAion of Law, the feoftmem, grant, or demile 
of the feoffees who were owners of the lands, and who paſs the eftate by Common Law, 
and not by Ceft»y que uſe who hath nothing but a truſt and confidence, and who derive:h 
ogely his authority by the Statute of 1 R.3. as it is agreed in 22 H.7. and the Common 
Law be in ſuch Caſe by his own conftruRtion preferred, yet when a man ſeiſed of lands in 
fee, for money demiſeth, granteth, bargaineth and ſellerh his lands for years, he who is 
owner of the land by his expreſs grant giveth eleRion to the leflee to takethe ſame the one 
way or the other, tor he hath ſole power to paſs the ſame by demiſe or by bargain ; And 
therefore the Law ſhall nor make conftrution againſt ſuch expreſs grant, and namely in 
this Caſe, when it ſhall trench to the prejudice of che Jeflees, for if the Law ſhould enforce 
them to rake it by demiſe, then they loſe the rents referyed upon the ſaid leaſes for 
years ; for it was agreed, if this intereſt ſhall take effe&t by bargain and ſale, then there 
needeth no Attornment ; for the Statute of 27 H.8.cap.10. of ulcs, doth execute the pol- 
ſeſſion to it. And the Starute of 27 H.8. cep.16. of Enrolments doth not extend to the 
ſame becauſe that no eRate of freehold pafſeth, bur onely an eftate for years. Alſo at this 
day the uſe and intereſt paſs in a manner «no flats together in an inftanr. 

Fourthly, it was reſolved, that this eleftion doth remain to them, notwithſtanding the 
alteration of the eftate by the ſecond Indentures, and notwithftandine the death of the lei- 
ſor, and notwithſtanding alſo the Queen was enticuled to the Wardſhip of the heir, as ap- 
peareth before : for they had an intereſt in them preſenely,which hey before eleCtion might 
affien oyer, and which the Execurors of the furyiyor ſhould have, although they all died 

ore ele&tion; for here is not eleftion to claim one of two ſeveral things by one and the 
ſameticle, but to claim one and the ſame thing by one of the rwo ſeveral titles - for where 
chechings are ſeyeral, nothing paſſeth before eledtion, and the eleCtion onghc to be prece- 
dent ; but when one and the {ame thing ſhall paſs, there ic paſſeth preſencly, and the ele- 
Qtion of thetitle may be ſubſequent ; and therefore if 1 have chree horſes, and I give unto 
you one of my horſes, in this Caſe eleRion ought to be in the life of the parties, tor in as 
much as none of the horſes is given in certain, the certainty, and therefore the property be. 
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ginneh by eleftion: And with that agreeth 10 Eliz.2$1, Bullecks Caſe ; The Biſhop of 
Shrewsbury having a great wood of 1000. acres (called Berewoed) enfeoffed another of 
an houſe and 17. acres parcel of che ſaid wood, and made livery in the houſe, none of che 
wood paſſed before election, and therefore his heir ſhall nor make eleQion 3 Burt when one 
onely thing is granted, and the party hath eleRion to rake the ſame in one manner or other, 
there che iarerelt yeſterh preſently, and it ſhall He always in the eleRion of the grantee or 
his Exccutors at any times to ele&t in what manner and degree he will claim the tame : As 
if1 to you a rent of 40.s. out of my Mannor of D.for years, -you ſhall have in this 
Calibur one ſumme of 40 5. but yuu ſhall have eleCtion ro take it in what manner or de- 
will, that is.ro lay, cither as a rent charge to charge the Mannor by diltreſs, or to 
charge the perſon of the grantor in a writ of Annuity, and therefore the intereſt paſſerh pre- 
ſently, and you or your Executors at any time ſhall make election ar your pleaſure, and 
in the mean time the Law will not determine it one way or other. And therefore it was [5] 
reſolved by all che Juſt:ces of England, and afterwards adjudged in the Common Pleas 
i a Writ of Annuity between George Fulwoed Gent. Plaiouff, and 1wiliam Ward Gene. 
Defendant,where the Cale was ; That 3Yi{5am Ward being Tenant for years dererminable 
upon the life of Themas Lord Paget of a Barn and certain Tithes in Stretron in the Coun- 
ty of Stafford, granted a rent of 10,1. per a»x. by his deed bearing date 30 funii 29 Eliz. 
our of the ſaid Bam and Tithes to George Fulweed tor 15. years, with clauſe of diſtreſs ; 
and afterwards 32 Eliz.. the Lord Pager died, and the wric of Annuity was main:enable 
for the arrerages afer the death of the Lord Paget, for chero was not election given to have 
one of two ſeveral things, bur to have one ſumme in one degree as a Rent, of in another as 
an Annuity : And therctore preſently by the granc the thing veſted in the grancee, and his 
election doch always remain, either to make a real thing co charge the land, or a perſonal 
thing to charge the perſon, And there in the principal Caſe the act of God, /ci/. the death 
of the Lord Paget by which the rent was determined, was no determination of the Annu- 
icy. So in the principal Caſe, cleRion being given to the (aid lefſces ro have one thing by 
one means or anocher, there the lefſees have intereſt veſted in them preſencly, and 10n | 
doth remain in them in what manner they will take the (ame. Bur when eleion is given «4 
to ſeyeral perſons, there nothing veſterh before ele&ion, and the firſt cle&ion ſhall Rand. 
And it was ſaid, that if a man maketh a leaſe for life of rwo acres, the remainder of one 
icreto 1.S. and ofthe other acre to /.N. he who firſt maketh cle&ion ſhill enjoy the one 
acre, and therefore.the other acre hath veſted in the other. And it was faid, That if a man 
giveth cwo acres ro anocher, Habendum one acre to him in fee, and the other acre to him 
1a tail, and he'alieneth both and hath iſſue and dieth, in chis Caſe che iſſue may bring a For- 
weden in diſcender, for which acre he vall, for the eleQtion is nor determined by his death : 
for an eſtate paſſech preſencly by the livery, and the iſſue ſhall rake by diſcent. Bur in the 
Caſe of 10Eliz. 281. Bullocks Caſe, if the heir of the feoffec ſhould make the eleRtion, 
he ſhould be in as a purchaſor,for there nothing paſleth of che 17.acres unto the feoffee be- 
fore eleQion, and by the Law he cannot be a purchalor; for there theſe words (his heirs) 
were words of limitation. So rhar note Reader theſe differences concerning cleRtion, [37] 
1. When nothing paſſerh tothe teoffer or grantee betore cletion, ro have one thing or 
the ocher, there the cleftion ought co be in the life of the parties, and the heir or Executor 
cannot make the eleion. But when an eſtate or intercſt paſſerh preſently ro the teoffee, 
donee, or grantee, there cletion may be made by them, or by their heirs or Executors, 

2. Whenone thing paſſerh to the donee, or grantee, and the donee or grantee hath ele- 
Qion in what manner oc degree he will cake ic, there the incereſt paſſerh preſemly, and che 
party his heirs or Executors may make cleftion when they will. 

'3- When eleQionis given to ſeyeral perſons, there the firſt cletion made by any of the 
parties (hall and. 

4+ In caſe eletion be given ofrwo ſeveral things, always he who is the firſt agetir, and 
who ought co doe the firft a ſhall bave the eletion. As if a man grant a rent of 20. $. 
ora robe to ane and his heirs, the grancor ſhall have the cleQtion, for he is the firſt agent 
by paiment of the one, or delivery of the other. .Soif a man make a leaſe yeeldiog renc, 
or a robe, the leſſee ſhall have the eleRtion, can/@ que /npre. And with that agrecch the 
Books 9 E.4.36.6,13 E.4-4-b. L.y E.4.6.6.12 E.3. Anneity 27. 11 Aſ$. 29 Aſ.35, 
3 E.3. Aſſiſe 115+ 43 E.;. Berre 194. But if I give to you one of my horſes in my ſtable, 
there you ſhall haye eleRioa, for you ſhall be the firſt "gent by taking or (ciſure of one of 

3 them, 
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\2 H.7.23.4. And if one co another 20, loads of Haſel, or 26. loads of Maple 

= be caken i bis wood of D. Ws grantee ſhall haye cletion, for he ought to doe the 
ci1. to cut and take it+ 

gc the chings granted are antwal things and are to have continuance, there the 
eleRion remaineth to the grantor (in caſe che Law give him cletion) as well after the day 
as before ; otherwiſe when the things are to be performed wnice vice. And therefore, 
if Igrantto another for life an annuity or a robe at the feaſt of Eaſter, and both are be- 
hinde, the grantce ought to bring his Writ of annuity in the disjanive, for if he (h:ll 
bring hi» Writ of annuity for one onely and recover, this Judgement ſhall determice his 
ele&ion forever ; for he ſhall never have a Writ of annuity after, bur a Sovre facies upon 
the ſame Judgement ; which reaſon Fitzherbert in his N, B. not obſerving, held opinion 
contrary. Bur if I contra@ with you to pay you 20.5. or a robe 2t the feaſt of Exfter, after 
the feaſt you ſhall bring debt for the one or the other, Yide 9 E.4-36. 13 £E-4-4. and the 
Books before. 

6. The feoffee, 8c. by his aRt and wrong may loſe his eleQtion, and give the ſame to the 
ſeoffor, &c- As if one enfeoff another of two acres, to have and to hold, one for life, the 
other in tail, and he before ele&ion maketh a feoffment of both, in this caſe the feoffor ſhall 
enter into which ace he will nm the —_ tort of the feoffee. - 

. Although that the leaſes in t ein queſtion enter y they after ma 
cle either to take by che demiſe, or by the bargain and vl for ak * ry on Ca rh. 
be any 6etermination of the eleion, no more then if one be Execuror and demilce of a 
term, and he entreth generally, ic isno determination of his eleion ; and after the lefſecs 
made their deRtion, to take ic by bargain and fale, and thereupon they had the rents reler- 
ved upon the leaſes for years, which otherwiſe they could not have. 
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[43.6] TN a Prohibition between Robert Wright Plaintiff, and Jobs Wright Defendant, which 
began Paſch.38 Eli. the Caſe was ſuch ; The Plaintiff ſhewed that Stephen Gardiner 
Biſhop of ##5=chefter the 4. day of July 38 H.8. was feiſed of the Mannor of Exftmeas 
in Eaftwean in the County of Southbempton in the right of his Biſhoprick ; and chat the 
faid Biſhop and all his predeceſſors of the ſaid Biſhoprick ſciſed of the faid Mannor had 
holden and enjoyed the (cite of the faid Manner, and all the demeans of the ſaid Mannor 
time whereof the memory of man was not to the contrary, for him his Teaants and Far- 
mers for years, or at will, exoxerat' acquiztar* & privitegiat' de & & ſolutione decimar um 
qnarnmcangue de in vel ſuper pred” ſcit' & terr* dewinic” & qualiber ſex aliqua inde 
parcel” aunuatin queviſmedo per totum termpus pred' creſcent, —_— fove renovant”. 
And the Plaintiff conveyed to himſelf an incereft for years in parcel of the demeans of the 
faid Mannor by the demiſe of the ſaid Bifhop; And that the Defendant being Farmer of che 
ReRory of  Eaftwean had libelled againſt him for Tithes growing within parcel of the de- 
means of thefaid Mannor before the Judges delegares, & how that the Plaintiff had ſhewed 
all che marter, and pleaded the fame before them,and offered with incyicable proof to prove 
it ; yet prediths fudicer delegari in predift” Cur! Chriftianitatis corew etc placituw alle- 
me & probationes preditt Roberri Wright admittere recuſaverxne. The Defendant to 
ye a conſultation, coakefied that the faid Plaintiff bad alledged all the matter before the 
Judges delegates, and that the Judges delegates allowed the plea and allegation of the 
cif, and admitted him to his proof thereof, abſq=e bec quod pred? Fudices delegats 
in Caria Chriſtianitarts coram ew placitum alleganones & probationes preditt Reberti 
Wright admictere rrcaſaversnt. And upon this plea the Plainciffs Councel did demurre 
in wes ® Pp rs meme were moved. 
v_.i id preſcription of Tiches were Or not. 
| 2, If chePlainciff bring n ig mer? 97s. ane 
3. _ ſaid traverſe were good or no, And as to the firſt Point three things were 
confidered : le 


T, Who 
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"1. Who were by the Common Law capable of Tirthes in pernancy, and who nor. 

2. Who was capable of a diſcharge of Tiches at the Common Law, and who not. 

3. How be who was capable of a diſcharge might be diſcharged of Tithes, /cil. cichet 
by preſcriprion, or by compoſicion, &c. 

As tothe firſtit wasrelotved, That none by the Common Law had capacity to take 
Tiches buc onely ſpiricual perſons, or a mixc perſon, and regularly no meer Lay man was 
at the Common Law capable of them if nor in ſpecial Caſes ; for no Lay man bur in ſpecial 
Caſes could ſug for them at the Common Law inthe ſpiritual Court, /ci/. for the ſubtra- 
Qtion of them. See the Books in 7 E.3.5. 11 Aſ.9. 44 E.3.5. 10 H.7.18. & 7 E.3.6. 
Dier $4-and the Books in 43 E.3.34- & 44E-3.39-that a Farmer of a Parſon might ſue for 
Tiches; but it app*areth that ſach Farmer was a ſpiritual man,as Vicar,&c. And ſoit was 
aid by ſome are all che ocher Books inz31 H.6.11, 35 H.6.39.2E.4.15.6 E.4.3. 12 H; 
7.24. (in which in truth there are but opinions) to be intended : And if the Common 
Law had generally enabled a Lay man to be capable of Tithes, the Common Law would 
have given him remedy for the recovery of them : bur regularly a Lay man had not any 

y for the ſubtraction of Tithes till the Scature of 32 H.8.cap.7. Bur ſee 22 Aſſ.75. 
that the King was capable of Tithes at the Common Law, for he was perſon« mixta, and 
his Patencee allo by bis Prerogartive as ic there appeareth. 

To the ſecond Point it was reſolved, That a meer Lay man who was not capable of 
Tithes in pernancy, yet was capable of a diſcharge of Tuhes at the Common Law in his 
own land as well as a ſpiritual man ; for by the Common Law, the Parſon, Patron, and 
Ocdinary might have diſcharged a Pariſh:oner of Tithes in his land,8&c. or the Pariſhioner 
might have given parr of his land to the Parſon for diſcharge of Tithes inthe refidue. And 
ſor proof thereof lee the Book in 8 E.4.14. and Regiſter 38. where it appeareth that a Lay 
man might be diſcharged of Tiches at the Common Law; but a Lay man might be dif- 
charged of Tithes ar the Common Law by grants or compoſition, as it appeareth in the 
laid Books, bur not by preſcription to be ditcharged of Tiches; for ir is commonly faid in 
our Books, that he may prefcribe in meds decimands, but not in nex decimando, and the 
reaſon thereof is; becauſe he is got bur in ſpecial Caſes capable of Tithes at the Common 
Law, and therefore without ſpecial matter ſhewed it ſhall not be intended that he hath 
any lawful diſcharge. And for this cauſe in favour of holy Church, alrhough it may have 
a lawful beginning, the Law will not ſuffer ſuch preſcriprion in this Caſe, to put it ro the 
trial of Lay men,whbo rather will train their conſciences for their private benefit,then yeeld 
to the Church the duties which belongerh cthereunto. And the Law had great policy therein, 
for the decay of the Revenues of men of boly Church, in the end will be the overchrow of 


the ſervice of God and of his Religion. And therefore it is recorced in Hiftory that there - 


were (am others) rwo grievous Perſccutions, one under Dieclefian, the other under 
{ulian called the Apoſtate ; for ir is recorded that one of them intending to have rooted 
out all the Profeſſors and Preachers of the word of God, occidir omnes Pre:byteros but not- 
withſtanding that Religion flouriſhed, for ſangnzs Atartyrum eſt ſemen Eccleſie ; and yer 
the ſame was a fearful and grievous Perſecution : Bur the Perſecution under the other was 
more ori and dangerous, becauſe (as the Hiftory faith) 5pſe occidir precbyterium, for 
be the Church, and ſpoiled ſpiritual perſons of their Reyenues, and took all 
from them whereon they might live ; and thereupon in ſhort time did follow great 1gno- 
rance of the true Religion and ſervice of God, and thereby great decay of the Chrittian 
Profeſſion ; for none will apply themſelves, or their ſons,or any other who he hath in charge 
to the udy of Divinity, when they ſhall have after long and painful Rudy nothiog to live 
upon. Andit was faid,that if a preſcription in Non decimendo ſhall be ſuffered,the Church 
will loſe more then gain in theſe days. And for this cauſe ſuch preſcription was not allow- 
ed of, Bur a ſpiritual perſon who was capable of Tiches at the Common Law in pernancy 
may preſcribe to be diſcharged of Tithes generally : for as he m1:y preſcribe ro have a por- 
tion of Tirhes in the land ot another, ſo they may preſcribe to diicharge their own lands of 
Tithes ; for it is commonly ſaid in our Books, that before the Councel of Lateren, every 
man might have given his Tiches ro aty Eccleftaftical perſon he would, and that appeareth 
by the Books aforeſaid, And note, that ir is recited by the Statute of 2 E.6.cap.1 3. that 
land may be diſcharged of Tiches by preſcription, bur that cannot be in Caſe of a Lay man, 
Ergo it ought to be in Caſe of a Spiritual man, vide 10 Eliz.. Dier 277, The Orders of 
the Ciſtercians,Templarr,8e Hoſpitmlarii were diſcharged of Tithes ſab meds, ſcil, quam- 
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14 manibus excoluntur,&c. and 18 Eliz. Dier 349. And as to the ſecond Pain; 

the ſame dependeth upon the firſt, tor if the land of the Biſhop were dilcharged in hi; 
hands abſolutely by preſcription, then the demifing thereof tO a Lay man cannot make the 
ſame chargeable which was diſcharged before ; and in that it may be more beneficial tv 
the Biſhop, for in reſpect ot chat he might reſerve the greater renc, 

Tothe third Point it was reſolved, that the traverie was infuftcent, for asit is ſaid :; 
$ E.4-14. the Spiritual Court will not allow any plea in diſcharge of tithes, and thecefoe 
the refuſal in fuch Caſe is not material, for the party may have a prohibition before any 
ſuch plea pleaded by him in diſcharge of tithes, and theretore in ſuch Caſes the allegatio: 
of the refuſal of the Eccleſiaſtical Judge are words more of contle then of effect or 1ub- 
Rance ; bur in ſome caſe the refuſal istraverſable, as it was adjudged Af.30 & 31 Fiz, 
in this Court berween Morrs and Eaton, where the Caſe was, that Aforrw was ſued by 
Eaton in the Spirirual Court for tiches z Aforrw did alledge that Exton did nor read tc 
Articles according to the Statute, and that the Ecclefiaſtical Judge did refuſe to allow tc 
ſame ; and this refuſal was crayerſable by the judgement of the Court, for otherwite upon 
ſuch ſurmiſe all matters might be prohibited in the Spiritual Court , altbough the Spiricual 
Judge doe all that belongerh ro Lawand Juſtice. And in the ſame Caſe the pany grieved 
may have his remedy by his appeal z but in the ocher Caſe of diſcharge of tiches, or a: 
mode Decimandi, the Judges of our Law well know, that the Ecclefiaftical Judges wil! 
not allow ſuch allegation, and fo is the difference. 

Note Reader, a man may preſcribe, that he and all thoſe whoſe eftate he hath in the 
Mannor of D. in D. whereof, &c. have paid to the Parſon for the time being a certain 
penkon yearly for maintenance of Divine Service there, in contentation of all tithes renew- 
10g orarifing within the fame Mannor : and further prelcribe, that he and all thoſe who!e 
eftare he hath in the faid Mannor time out of minde,&c. have uſed in relpeR of the ſaid 
penſion fo paid to the Parſon, to have all the tithes renewing and arifing within the ſaid 
Mannor, or any part thereof, /eil. of all lands holden of the faid Mannor, or parce! 
thereof: And fuch preſcription was adjudged =_ in the Kings Bench 21.39 & 40 Eli. 
Ret. 199. in an Attion upon the Caſe between Piger and Hers, in which Caſe two Poin:s 
were reſolved. 

I. That in ſuch ſpecial Caſe, a Lay perſon owner of the ſaid Mannor ſhall ſue for the 
tithes upon the ſpecial matter aforeſaid in the Spiritual Cour, for it ſhall be intended 2: 
the beginning, the Lord was ſciſed of the whole Mannor before the Tenancies were derived 
thereour,and then by compoſition or other lawful means the Lord ſhould have all the tithes 
within the Mannor for the ſaid penſion paid to the Parſon ; and the Law intendeth tLa: 

/at the inning it was for the maintenance of Divine Service, and pro bono Ecclefie, the 
reaſon of which intendment is the continual uſage of time, &c. 

2. It was reſolved, that upon this ſpecial marrer adjudged, 2 man may have tithes as 
appurtenant to a Matinor; for he preſcribeth by a 2 ae eftate in the Mannor, and therefore 
cannot have them in groſs. But it was adjudged in #in/cember Caſe in this Court in 2 
Prohibition Hil. 35 Eliz.. chat a man cannot preſcribe generally in him and at! thoſe 
whoſe eftate he hath in the Mannor to have any tithes appertaining to the ſame ; for with- 
out ſuch ſpecial matter ſhewed, tithes which are Spiritual things, and due jure Divine, 
for the ſubftration of which remedy lieth onely in the Spiritual Court, and no remedy 
at the Common Law,cannot be parcel or appurtenant to a Mannor, or any other temporal 
Inhericance, And the Attorney General was of Councel with the Plaintiff, and Falter 
of the Inner Temple with the Defendant. 


—__ 


Trin.38 Fliz, in B. $. 
The Archbiſhop of Capterburies Caſe, 


be a Prohibition in the Kings Bench between Greez and Balſer the Caſe was, That in 
Maidſtone was 2 Religious Colledge, ro which the ReQory of Aaidftone was appro- 
priated, And the ſaid Colledge had diyers lands and tenements within che ſaid Pariſh of 
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Maidſtone, and all was given to the King by the Statute of 1 £6. And afterwards the 
faid ReRory was conveyed to the Biſhop of Canrerbary, and the lands parcel of the poſ- 
{:{ſions of rhe {aid Coliedge were conveyed to the Lord Cobham; and now the Farmer of 
the Lord Cobhaw brought a Prohibitzon againſt Balſer Farmer of the ſaid Rectory to 
whitegift Archbihop of Canterbury, and in his Prohibition he alledged the branch of the 
Statute of 31 H.8. concernihg diſcharge of tiches, and ſhewed that the Maſler of the faid 
was ſcilcd of the {aid lands, and of the faid ReAory ſimul & ſemel, as well art the 
time of the making of the At of 31 H.8, as at the making of the faid At of x E.6. and 
held them diſcharged of tithes ; and ſhewed che ſaid AR of t E.6. by which the {aid Col- 
was given to King E.6.and that thereupon the Defendanc did demurre in Law. And 
in this Caſe divers Queſtions were moved. 

1. If the ſaid Coiledge cameco the King as well by the Statute of 3x H,8. as by the 
Statute of 1 E.6. for if this Colledge came co the King by the Statute of 31 H.8. then 
without queſlion the branch of the 1aid Act concerning dilcharge of tithes extender coi : 
And it was objefted by the Plaintiffs Councel,that the words of the laid AR is general,/c. 
That all Monafteries, Colledges,&c. which hereafter (hall bappen to be diſſolved &c. or 

any other means come to the Kings tyghnels,&c. ſhall be veſted, deemed,and adjudged 
by authority of this _ Parliament in the very aQual and real poſſcfſion of the King,&c. 

And when this Co iſe care tothe King by the Statute of 1 E.6. it came untothe Kirg 
within theſe words of the Att (by any mean.) Burt it was anſwered by the Defendants 
Councel, and reſolved by the Court, That that could not be for divers cauſes : 

1. Whenthe Scarute ſpeaks of diſſolution, renouncng, relinquiſhing, forteicure, gi- 
ving up, &c, which are inferiour means by which ſuch religious Houſes came to the Kung, 
then the laid latter words (vr by any other means) cannor be intended of an At of Parh- 
ament, which is the moſt higheſt manner of conveyance that can be; and therefore the 
makers of the A& would have put that in the beginning, and not in the end after other in- 
feriour conveyances, if they had intended toyextend the ARt thereunto. Bur theſe words 

other means) are to be ſo expounded, /c:l. by any ocher ſuch inferiour means. As it 
ach been adjudged, that Biſhaps are not included within the Statuce of 13 E liz. cap.1o. 
for the Statute inneth with Colledges, Deans and Chaprers, Parſons, Vicars, and con- 
cludes with theſe words, And others baving fpiricual promotions ; theſe latter words doe 
not include Biſhops, ca»ſa qua ſupra. So the Sratute of Weſt.2. cep. 41. the words of 
Which are, Statuit Rex, quod {5 Abbates, Priores, enſftodes Hoſpital” & aliarun domo- 
raw religioſarum,c>c. theie latter words doe nor include Biſhops, as ic is holdca 1 & 2 
Piil.c> Mar. Dier 109. for the caulc aforeſaid, 

2, The ſaid clauſe of 31 H.8. That the ſaid Religious houles ſhall bein the King by au- 
thority of the ſame AR ; and the Statwe of 1 E,6. enafts, Thar all Colledges, &c. ſhall 
be by authority of this Parliament adjudged and deemed in the aQual and real poſſeſſion 
of the King, ſo that che latter Pacliamenc being of as high nature as che firſt was, and pro- 
gk as expreſs words, That the Colledges ſhall be by authoricy of the ſaid Act in the 
aual poſic{ſion of the King, the laid Colledge cannot come to the King by the AR of 
31H.8. Ic is faidin 29 H.$. Parliament & Statutes Br. it lands be given to Tenant in 
tail in fee, his iſſue cannot be remitted, for the latter At doth take away the Starute of 
Dpnu,t5c. 3, The uſual form of pleading of them which'came to the King by the Statute 
of 1 E.6, and by the AR of 31 H.8. doth manifeſt the Law dearly, ſcil. to plead furren- 
der or relinquiſhment,&c. virgure cnju ac vigere of the Statute of 31 H.$. the King was 
ſeiſed, bur to plead the AR of 1 E.6. of Chauntries, vireare cajus ac vigore Of the Starute 
of 31 H.8. was never heard or (cen, and for all theſe cauſes it was reſolved, that this Col- 
ledge came to the King by the AR of 1 E6. and not by the Aſtof 31 H8. 

The ſecond Queſtion was, for as much as the faid Colledge came to the King by the AR 
of x E.6, and not by the AR of 31 H.8, if the ſaid braach of diſcharge cf Tithes ſhall 
extend to ſuch Colledges which came to the King by any other AR, and not by the AR 
of 31 H.8. and ic was objected, that the ſaid branch ſhould extend to Coll which 
came to the King by any other AR, for it was ſaid, tha: alchough the preamble of the ſaid 
branch ſaith, The lace Monalteries, &c. yer this is nor literally to be underſtood of Mona- 
Reries onely which were diſſolved before the AR, for (late ) is to be conſtrued according to 
the body of the AR,/c.of thoſe which were diffolved betore,or which ſhall come tothe King 
akerwards by the faid AR; that that when they are diſſolycd and in the King by force of 

this 
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this ARthis AR may call there (late) quod fwir conceſſum per Curiam, Allo they ſaid, 
that the words of the branch it ſelf are general, /ci/. any Monaſteries and Colledges, &c. 
without any limitation, ſo that they conceived that the words of the ſaid branch made for 
them, and that this clauſe of diſcharge ſhall exrend to all Monafteries,&c. Colledges, &c. 
quecungue, by what means ſoever they came to the King ; and they faid that the intent of 
the AR was lo, forthe intent of the AR was to benefit the King, and co make the Subje&t 
to have moredefire to purchace them, &c, Againſt which it was faid by the Defendan:, 
Councel,8 reſolved by the whole Court,that neither the words,nor the meaning of the (a1 
branch did extend to any Monafteries,8c. but to thoſe only which came to the King by the 
AR of 31 H.8. for it ſhall be abſurd, that the branch of che AR of 31 H.8.ſhall extend to 
a future A& of Parliament which the makers of the faid AR of 31 H.8. without the (piri: 
of Prophecie could not have foreknowledge of;but this clauſe of dilcharge ſhall extend on| y 
to thole poſſeſſions which came to the King by the ſame At. And where it was faidgtha: 
the firſt words of the AR are general, the ſame is true, but the concluſion of that branch 
is, In as large and ample manner as the late Abbots, &c. to that (late) being fo intended 
asit hath been agreed on the other fide, ſcil, onely of Religious houſes which came to the 
King by 31 H.8, Itis clear thatthar branch cannot extend to this Colledge which came t 
the King by the At of 1 E.6. | | 
The third Queſtion was, admitting that the ſaid Colledge had come tothe King by :};: 
Statute of 3x H.8. If ſuch general allegation of unity of poſlefſion of the Reory and of 
the lands were ſufficient ; and it was relolved by the Court, That it wasnot ſufficient, for 
no unity of poſſeſſion ſhall be ſufficient within the ſame AR, bur a lawful and a perperval 
unity of poſſeſſion cime out of minde &c. as it was adjudged 44.34 & 35 El:z. in a Pro- 
hibicion berween Yaleatixe Knibtly Eſquire Plaintiff, and William Spencer Defendant, 
where the Caſe was, The Plainciff in a Prohibition ſhewed, thac Philip Abber of Eve 
ſoew, and all his predeceflors time our of minde, &c. were ſciſed as well of the Rectory 
impropriate of Badby cum Newnamin the County of Northhampren, as of the Mannor of 
Badby cum Newnam in Badby aforeſaid in his demean as of fee in the right of his Mora- 
ſery ſimul & ſemel until co the ſuppreſſion of che ſame Manaftery, quodgne ratione ind: 
the {aid Abbot and all his predeceſſors until to che diflolution of the ſame Monaftery }:24 
holden che ſaid Mannor diſcharged from the point of Tithes until to the diffolucion of the 
ſame houle, and ſhewed the branch of the Starure of 3x H.$. concerning diſcharge from 
the point of Tithes, and conyeyed the ſaid Mannor to Knightly, and the faid Rectory to 
Spencer, who libelled in the Spiritual Court for Tithes of the demeans of the {aid Mannor 
againſt K nightly, who upon che marter aforeſaid brought the Prohibition, and ic was ad- 
judged that the Prohibition was maintenable ; For the ſaid branch of the AR of 31 H.8, 
was made to preyent two miſchiefs, one, that otherwiſe all the Impropriations of Recto- 
ries to houics of Religion had been dilappropriate ; for if the body to which the ReQory 
had been appropriated had been diſſolved, the impropriation to ſuch body had been diſſol- 
ved allo, as appeareth by 3 E.3.21 E.4 1.4. 21 H.7.4.4. F.N.B. 33. k.l. Another mil- 
chief was, that many religious perſons were diſcharged of paiment of Tithes, ſome by their 
Order, as the Ciſtercians, T emplars, and Hoſpiſftallers of S. Jobns of Jeruſalem, 1s ap- 
po by 10 E liz. Dier 277. Some by Preſcription, ſome by Compoſition, ſome by the 
opes Bulls &c. And the greater part of Religious houſes, as the ſaid Abby of Evemm 


was, were founded before the Councel of Laterane ; and before time of memory ir ſhall be 

infinite, and in a manner impefſible by any ſearch to finde all the diſcharges and immuni- 

ties which ſuch Religious houſes had. And for this caule alſo the ſaid branch was made. 

And the great doubt of the ſaid Caſe was conceived y_ this word (diſcharge) for it was 
Ti 


faid, that unity of poſlefſion was not any diſcharge thes, and by conſequence was no: 
luch diſcharge as was within the intenr of the ſaid AR. And foy the force of this word 
(diſcharge) 18 E.3. Barre247. 35 H.6.10,22E 4.40, &6 H.7,10, were cited, Bur 
as to that it was relolved by the Cour: : 

4 on That the Statute doth not fay diſcharge of tithes, but diſcharge of paiment of 
ttnCcs. , 

2. The Scatute doth nor ſay, diſcharge of paiment of tithes abſolutely, bur 3s freely 25 
the Abbot;&c. held the ſame at the day of diſſolution, and then this word ( diſcharge) be- 
ing referred to a certain time, cannot be intended of a ſaſpenſion by unity. As if a man (ci- 
ſed of a rent diſſciſe the tenant of the land, and makerh a feoffment with warranty, the 

4 feoffce 
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feoffee ſhall vouch as of land diſcharged of rhe rent, and yer the reac was but ſulpended, 
bur every ſuſpenkon is2 dilcharge for a time,and cheir diſcharge being referred to the time 
of che warranty extendeth to ſuipenlion. Vide 3o E.3.,z0.3 H.7.41.21 Hi6g.F.N.B, 


'$1 112 
= The Satute faich, as freely as the Abbor, &c. retained the ſame. And it was ſaidgthat 
ie was the intent of che King, and of che makers of che ſaid AR to diſcharge the land of 
zoent of tiches in ſuch caſe of unity of poſſeſſion, being a general Cafe ro induce pur- 
chaſors the rather to purchace the land for greater _ 
4. For che infinite impoſlidility, and the impoſlible infiaicenels as hath been ſaid, all the 
diſcharges which ſuch Religious houſes had, could not be known ; and the ſame confiru- 
Aion was made in this Court, Hil.24 E/iz. ins Prohibition berween John Roſe and /il- 
ham Gurling for tiches in Flixten in the County of S»ffo/k, See 18 Eliz, Dirr 349. the 
Parſon of Pejkircks Caſe. And it was allo reſolved in the faid Cale of Knightly, that no- 
ing could be traverſed bur the unity, for ratione indeyFe. is bur conclufion and the ju 
meat of the Law upon the precedent matter; but it was allo reſolyed,that if betore the diſlo- 
lacioa the Farmers of the demeans have paid tithes, &c. untothe Abbot, &c. then the in- 
tendmenc of the Law by che reaſon of the (aid unity of poſſeſſion (which ought to be rime 
out of miade,&c.) that the land was diſcharged of the paiment of tithes will not hold 
. For as Brafox (auh, Srabitur preſumptions donec probetur in contrarium. But 
if the lagds were _ occupied by the Abbotsor demiſed over,and no tithes paid for the 


ſame before the At, a h the land be conveyed to one, and the ReRory to another, 
the land is diſcharged of the paiment of tithes ; And if the Farmers of the demeans 
re paid tithes before the At, the ſame ſhall be pleaded by che Defendane in the Prohi- 
bition, and iflue thereupon may be taken, as it was ia the like Caſe, Tris, 38 Els. in this 
Court between Edward Grevil Elquire, poſſeſſor of the demeans of the Manaeor of N «ſing 
in the Councy of Eſſex Plaintiff, and Martin T ro: proprietor of the Reftory of Nafn 
Defendanc, where againſt ſuch uniry of poſlefſionin manner and form aforeſaid, alled 
by the Plainciff in the Abbor of Waltham and his predeceſlors, &c. in the ReRtory and de- 
means, and with like concluſion as aforeſaid : The Defendant alledged paiment of tithes by 
- the Farmers of the ſaid demeans (withour any craverſe by the rule of the Count) and iflue 
was joyned thereupon, and ic was tried againſt 7 rot, and therefore the Prohibition ſtood. 
And ic was reſolved,that alchough the Plaiaciff in the Cale at Barre alledged chat the Ma- 
ſer of che id Coliedge ac the —C— of the ſaid ARt of 2 E.6. held them dif- 


ral ion thac ſuch Prior, &c. held the land ac the crime of the difſalution of the faid 
Pgory di of che paiment of tithes withour ſhewing how had been ſufficient, and to 
inchecommon ule in Prohubicions. 


The fourth Queſtion in the Caſe at Barre was, If any houſe which was Eccleſiaftical 
and not Religious, as Biſhops, Deans and Chapters, Archdeacons, and tne like ſhall be 
within rhe faid AR of 31 H.38. for no houſe wirhin the AR of 31 H.8. is faid Religious, 
I ſuch Spe can ond which conſiſted of ſuch perſons which had profeſſed chem- 

ves, and y three things, that is to ſay, Obedience, Voluaary poverty, and - 
rual Chaſticy ; and thoſe were ſaid in our ph dead perſons in Lam Hoodie ſuc yn 
fefſion their heirs ſhall have their lands, and their Executors or Adminiſtrators their goods, 
and that was called civil death, which was che cauſe char when a leaſe for life was made, 
always the Habendum was, To haveand to hold to him durante vita ſua naturali, for 
«& was chen taken, chat if the Habendam had been darance vita [ue (without ſaying na- 
arab) the civildenth, that is to ſay, the entry into Relivion had determined the ſame. 
Burizwas reſolved by che Court, tht no Bedeſiaſtical houſe, if ic be not Religious, is with- 
inthe Atof $31 #8. for divers cauſes, 

Tt, The words of the AR are af ways through the whole At in the copulacive, Reli- 
Yous and Ecclefiafical, fo that if it be Ecchehaſtical onely ic is our of the AR. 

3, The makers of the ARt gave to the King as well thaſe Rebgious and Ecclebaftica! 
houſes 
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houſes as were diſſolved, as thoſe which ſhould be afterwards diſſolved, bur none were 
diffolyed before the AR but onely Religious houſes, and no houſe Eccleſiaſtical onely, 
for no Biſhoprick, Deanery, Archdeaconry, &c. or like Ecclefiaftical and Secular Corpo- 
ration was diffolyed before ; therefore no Ecclefiaftical boule which was not Religious, 
which after the AR ſhall be diſſolved, was within the intent and mcanirg of the 
faid Act. 

Thirdly, it is enated by the Statute of 31 H.8. that all Religious and Ecclefhaftical hoy 
ſes which after ſhall be diſſolved, &c. ſhall be in the aQual ys of the Kine in the 
ſame Rate and condition as they were at the time of the making of the ſaid AQ, upcn 
which clauſe of the Statute it was adjudged Paſch. 5 Eliz. Ret. 129. reported by *erjear; 
Bendlees, And Mic.6 & 7 Eliz.Dier. 231.and Plow.Ccm.207. that if an Abbor after the 
ſaid Atgrant the next avoidance of a Church, or maketh a leaſe for years,and afterwards 
ſurrendreth, ſo that by the A&t the poſſeſſions of the Abby ought to be in the King in the 
fame fiate and condition as they were at the time of the making of the A ; ard at the 
rime of the making of the ARt the land and adyowlon were diſcharged of all interclts, for 
this caut it was adjudged in both Caſes that the leaſe and the grant were yoid by the ſaid 
AR. But if a Dean and Chapter and other ſuch Ecclehaftical and Secular Corporations 
ſhall be within the 1aid AR, then if they will furrender their they ſhall ayoid all 
their own grants and leaſes, which ſhall be dangerous. And that was one of the princips] 
reaſons that Colledges, Chauntries, &c. which came to the _ the Afts of 37 H$, 
or 1 E.6. ſhallnct veſt in the King by the AR of 312 H.8. for the miſchief before, for 
avoiding of their leaſes, grants, &c. And to conclude this Point it was holden in the Cem. 
mon Pleas in Parrets Caſe concerning the Priory of Frideſwide, that if the houſe be not 
Religious and regular, that it isnot within the ARt of 31 H.8, 

And as to the opinion of 10 Eliz. Dier 280. Corbers Caſe, concerning the Priory cf 
Norwich, it ſeemeth to differ much from other Deans and Chapters, for the Dean and 
Chapter of Norwich was once Religious, for they were Prior and Covent before ; and 
yet this Caſe was denied by Pophams chief Juftice, and ſome other of the Judges for the 
cauſes aforeſaid. 

Fifthly.ic was bolden by the Court, that alchovgh it is provided by the Statute of 1 E.6 
that the King ſhall have the lands of the Colledges, 8c. in as ample and large manner as 
the ſaid Priefts, Wardens,Rc. had, or enjoyed the ſame, that theſe general words ſhall 
not diſcharge the land of any Tithes, for theſe are not iſſuing our of land, bur are things 
diſtin from the land. For as the Book is in 42 E.3.13- the Prior ſhall have tithes of 
land againſt his own feoftment of the ſame land ; and it is not good cauſe of Prohibition 
to alledge unity of poſſefhon in a Colledge which came to the King by the Statute of 1 E.6. 
as a man may by the Statute of 31 H.$, in an Abbor,Prior,&c. as is aforeſaid ; for the 
Statute of 1 E.6. hath not ſuch clanſe of diſcharge of paiment of Tithes as the Statuce of 
31 H.$. hath. And therefore ſuch perpetual unity, as bath been ſaid before, will noc ſerve 
upon this Act of 1 E.6. And afterwards a Conſultation was granted : And another Con- 
ſulration was granted the ſame Term in another Prohibition upon the ſame marrer, be- 
tween Green and Buffkin, And Laxrence T anfield and others were of Councel with the 
Plaintiff, and the Attorney General and others with the Defendant, 
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Q!R Hugh Chelmley Debtor to the Queen, brought an ARion of Treſpaſs in the Ex- 
chequer againſt Randal Hammner and others, Ynare clanſnm fregit in Bettifield in the 
County of Flint, quo minus, ec. And y wy Not guilty RAS the Jury gave a ſpecial 
verdidt to this effeAt : Thomas Holford had iſſue two ſons, Chriſtopher the eldeſt, and 
George his younger ſon ; Chriſtopher had ifſue ary wile of the ſaid Sir Hugh Cho/mlcy 
now Plaintiff ; and that the ſaid Tho. Holford was ſeiſed in fee of the land in queſtiog 
amoyeR others ; and he and Jaye his wife, and Chriſtopher their ſon did leyy a fine of the 
4 ſaid 
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faid lands 7 Eliz.. to fohn Warren 20nd Thomas Stanley, &c. tothe uſe of the ſaid The- 
wa Holford for life, and after to the uſe of the (aid Chriſtopher and his heirs males of his 
body, and afterwards tothe uſe of the ſaid Grerge, and to the heirs males of his body,&c. 
and after to the uſe of the right heirs of the 1aid Thomer. And after, thar is to ſay, in Sepr. 
11 Eliz.. the ſaid Thomas Holford died ; 2.3 Jen. 12 Eliz, the ſaid George by Indenture 
berween him and John 1/arren enrolled within fix monerhs in the Chancery for 20.1. bar- 
ined and ſold the Tenemencs aforeſaid,and all his eſtatezrighe,cicle and intereftin them to 
the ſaid obn Warren to have & to hold the tenements aforejaid & all his eftaregrighr,cicle, 
& in chemo the ſaid Jebn Warren for the life cf the ſaid Chriſtopher,and after his death the 
remainder to the Queen her heirs and Succeſſors for ever upon condition that the eſtate ſhall 
be void upon tender of 20.1.at the Chappel of the Rolls to the ſaid #/arren,or to the Queen 
her heirs or Succeſſors ; 14 Aartii 12 Eli. the ſaid Chriftepher did enfeoff Sir Hagh 
Chelwley facher of the Plaintiff and others to the uſe of them and their heirs, and 17 Apri» 
la 12 Eliz. at the great Sefſhons holden within the County of Fline a common Recovery 
was had againſt the ſaid feoffees, who vyouched to warranty the ſaid Chriſtopher who 
youched over the common youchee, and execution was had accordingly, which wasro the 
uſe of Chrifftopher and his heirs. And afterwards, that is to fay 21 Novemb.14 Eliz., 
George Helford tendred 20.1. ro 1Y4rren atthe Chappel of the Rolls, which he received. 
Afer which tender the Queen by her Lerters Patents bearing date 14 Decemb. 14 Eliz.. 
reciting the grant made by the ſaid George Holford to Warren, the remainder to her upon 
the condition aforeſaid ; and chat the {a1d grant and remainder to her was by fraud and 
covin, &c. pront nobus ſarus liquet, the Queen ex certa ſcientia & mero motx granted the 
remainder which ſhe had in che premiſſes ro the ſaid Chriftopher in fee. And afterwards 
15 Decemb. 14 Eliz., George Holford by Indenture delivered at Feftminfter 2nd enrolled 
within fix moneths in the Chancery, bargained and fold to John Brain the tenements afore- 
faid, to have and to hold for the term of the life of Chrifopher the remainder to the Queen 
in fee upon condition to ceaſe upon tender of $0.3. at the Church of S. Dunftons,&c. to 
which grant 18 Decemb.14 Eliz. Bruin agreed ; and afterwards 4 Feb. 14 Eliz.. another 
Recovery with double voucher in which the ſaid Chriſtopher was youched again was ſuffe« 
red, which Recovery was to the uſe of the ſaid Chriffopher and his heirs, anzo 19 Eliz. 
Chriftepber died wichour ifſue male,27 Jan. an. 23 Eliz, George paid the 304, to Brain 
according to the condition which was found by Inquiſition, found by force of a Commil- 
hon under the great Seal of Eng/and, upon which the ſaid George ſhewed his title co che 
Court. And thereupon the Defendants by the commandment of the ſaid George entred yp- 
on the Phinvff who claimed in the right of his wife, whereupon the Plaintiff broughe his 
Adtion of Treſpals; and if the entry of che ſaid George was lawful or not was the Queltioa, 

And after many Arguments at che Barre, the Cafe was argued at the Bench by Ewens, 
Clark, and Periew chief Baron. And it was agreed by them, that the entry of the (aid 
George Helford wnas not lawful, for which cauſe Judgement was given for the Plaintiff, 
And in this Caſe divers Points were reſolved by the Courr. 

Firſt, chat the remainder limited to the Queen after the death of zarren was yoid for 
three cauſes. 

I. Becauſe that Ferre who was party to the firſt Indenture took nothing and by 
conſequence the Queen who is not party to the Indenture, but named by wy of remain» 
der after the Habendwuwm, the particular eſtate bring void, ſhall cake nothing ; for the eſtare 
Which is limited to Warvres is for the life of Chriſtopher. And as to this Point che Caſe is 
fuch, Chriſtopher being Tenaor in tail, the remainder to George in rail, George by Dred in- 
dented and enrolled doth bargain and (ell his remainder to Werres for the life of Chrifto- 
pher, this grant is void, becauſe it can never take effe& in poſſefſion, nor the grantee can 
never have benefic thereof; And therefore difference was taken berween fuch grant of a 
reverſion, and the ſaid grant of remainder, for the grant of a reverfion during che life of re- 
nant in taif is good, becauſe he ſh.[f have the ſervices which the tenant in rail ought to doe 
during the life of the tenanr in tail ; bur ſuch grant of a remainder can never to any pur- 
pole rake efteR, and therefore it is void. Alto maniteſt difference appearerh berween this 
Caſe at Barre, and a Leaſe to Chriſtopher for his life, the remainder to another for the lie 
of Chriſtopher, for by pofſibility the remainder may take efte&, ſcil. if the Tenam: for life 
makerh a feoffment in fee, or commir any forfeirure he in che remainder may enter for the 
forfeiture, and thar is proved by the Book in 41 E.z. Fiz. Waſt 83, and (remanere dici- 
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tur quaſi terra remanens) and chat cannot be when a remainder cannot by any poſſibilicy 
fall into poſſeſſion. For a remainder ought to vet in eſtate, during the particular eface, 
and oughr to take effe& in poſſeſſion when the particular eſtace c h, tor wane eſt ills 
potentia que nunguam venir in attum. It was objected, that Chriſtopher might enter into 
Religion, and then might Warren enter during his natural life, for as much as Chr;ſtopher 
hath no iſſue male. Bur it was anſwered and reſolyed, that ſuch poſſibilicy of proteſſion 
ſhall not make the remainder good for two cauſes : 

1. Becauſe it is a remote poſſibility which ſhall be intended may never happen ; but x 
poſſibility which ſhall make a remainder good ought to be a common poliibility, and 
potentia propinqua, as death, or death withour ifſue, or coverture, or the like. And there. 
fore as the Logiciah ſaith, Potentis eft duplex,remota & propinque, 9 H.6.24. the remain- 
der to a Corporation which is not at the time of the limication of the remainder is void, 
although it be creRted during the particular eſtate, for it was potentia remota : Ard this 
difference appeareth in a common Cale in our Books, It a leaſe be made for life, the re- 
mainder to the right heirs of 7.S, this is good, for by cominon pofſibilicy 7. S. may ic 
duriog the life of the Tenant for life : Bur if at the time of the limitation of the remaind:: 
there be not ſuch J.S bur duriog the life of the Tenant for life P,S. is born and dieth, þ:; 
heir ſhall neyer take as4it is agreed ins H,7.13. And in16 E;3, 46. the Caſe was, Tta: 
upon a fine levied to R. he granted and rendred the tenemenes to one /. and Florence ti; 
wife for their lives, the remainder to G. fon of 7. in tail, the remainder to the right heirs cf 
I. and intruth at the time of the fine levied 7. had not any ſon called G. but after he hzd 
a ſon named G. and died: And in a Precipe againſt Florence it was adjudged tha: C, 
ſhould not take the remainder in tail, becauſe he was not born at the time of the fine levic, 
bur long afcer, for which another who was right heir to /. by Judgement of the Cour: wa; 
receiyed ; for when /. had not any ſon named G. at the time of the fine levied, the Law 
will nor expeR that he ſhall after have a ſon named G. for the ſame is potentia remera. 
Note Reader, difference berween a remainder limited by particular pame,and by a general 
name, for a remainder limited by a general name may be good, although that the pcrion 
be not in eſſe at the time of the remainder limiced. For if a Leaſe for life be made, the rc- 

. mainder tothe right heirs of J.5. who is alive, this remainder may be good, and y er h* 
hath no heir at the time of the remainder limited. The fame Law of a remainder prims- 
genito filio, But a remainder limited in particular by name of Baptiſm and Sumame is no: 
good, if the party be not in eſſe. It is in7 E.3.that if the adyowſon of the Church 
of D. be granted to the Parſon of D. and his Succefſors, it is void as tothe Succefſor, be- 
cauſe that the Succeſſor cannot take it, nor can haye any benefic by way of Preten- 
tation. 

The ſecond reaſon whereforethe remainder limited tothe Queen is void, was becaulz 
that the Law will never acjudge a grant by reaſon of a poffibilicy or expeRation of a thing 
which is againſt Law, for the ſame is potentia remetiſſima & vane, Yihich by incendmen: 
of Law nunquam venit in attum. 

Thirdly, the remainder to the Queen is yoid, becauſe that George having a remainder 
in tail hath granted all his eftateto warren, Habendum all his eſtate during the life of 
Chriſtopher the remainder to the Queen, in which Caſe whea he hath granted all his clia:c 
to Warren, he cannot limit any remainder thereof to the Queen ; becauſe a remainder is 
bur a remnant of the eſtate of the grantor, and the Queen cannot have any remnan: of the 
eſtate of George, when he having remainder in tail has granted all his eftate to z#arrer. 
And Littleton fol.145. ſaith, That in ſuch Caſe the eftare rail is in abeyance, And 19 H. 
6. 60. it is ſaid, That if tenant in tail be actainted of felony, and the King after office 
found ſciſcrh, the eftare tail is in abeyance. And wide 13 H.7. 10.4. if there be Tenazt 
for life, the remainder in tail, if he in the remainder in cail releaſe to tenant for life all his 
right, it putteth the eſtaxe tail ſo into abeyance that no right remaineth in him who 1c- 
leaſcthto havean aQion of Waſt,for in the ſame caſe by his releaſe he hath pur all his cſtace 
out of him. It was agreed, Hill.35 Elz.in Blitbewans Caſe, that if tenant in tail in con- 
fideration of paternal love coyenanterh by deed to ftand ſeiſed to the uſe of himſelf for his 
own life, and after his death to the uſe of his eldeft ſon in tail, and after this coyenant the 
covenantor taketh wife and dieth, the wife ſhall be endowed, for when tenant in tail hath 
limiced the uſe to himſelf for the term of bis own life, he cannot limit any remainder over, 
for an cftate for bis own life is as long as he can limit by the Law, and therefore the 1:- 
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—aton of che remainder is void. For which it was concluded, that upon conkideration of 


the ficſt Point Warren had noching. And upon @nhderation of this latter Point if he ſhall 
rake ac att, be (hall rake coo much, and by conſequence the reeniader to the Queen is 
void 9 vie dats. And ic was agreedthat che limitation co Warren by the Ha- 
bendum for the life of Chriſtopher was void and repugnant. 

2. Admitring that the remainder ro the Queen were good ; yet it was relalved,chat the 
common recovery did barre che efjace of #arren, and by coalequence the condition alſo 
duczog his life ; and therefore asto that, the Point is n@ ocher, but a man makech a gift 
i rail, the remainder in fee, the remainder to the-Queen in fee upon condition ut ſupra, 
Tenant in tail ſuffereth a common recovery, if chis recovery ſhall barre the eſtate of Tenanc 
for life-in che remainder and the condition allo is the Queſtion. And ic was reſolved, thac 
the recovery doth barre nor onely the eſtate ail, burallo che cſtate for life of Warrey, al- 
chough chat ghe remainder in fee was in the Queen, for it is out of the Srature of 34 H.8. 
becaule char the eſtate tailas not of the Queens gitr, nor of any,of her Aunceſtors Kings 
of England a3 it hath been adjudged Aſich.1 5.8 16 Eliz, in a Partitione facienda, be- 
tween Fackson and Drury ; and 27 Eliz. in the Common Pleas, berween 1Fiſeman and 
Jennings, And if the eſtate of Warren be bound and barred, the Condition alſo annexed 
to his eftare is barred during his life. And therefore if one giveth lands intail, and after 
grameech the reverſion upon condition, if Tenant in tail ſufferech a Common Recovery, ir 
barreth the reverfiun and condition alſo. And therefore it was adjudged Mich.34 & 35 
Eliz., berween Gately and H wx: being an Exchequer Chamber Cale by all che Judges of 
England, That if he in the Reverſion with a remainder cxpetant upon an eftace tail grane 
2 rent Charge, or common, or maketh a leaſe for years, or acknowledgeth a Statute, and 
afcerwagds cenanc in catl ſuffererh a commoa recovery and dieth without ifſue,the pofſeſſion 
ofthe reverſion ſhall not be ſubjeR co the Charges, Leaſes,or Statutes of him in the remain- 
det. 1. Becauſe th= recoveroryſo long as the recovery remaineth in force is in under the eftate 
of Tenanc in tail, ' which cftare was not ſubjeR co any of the ſaid incumbrances of him in 
the remainder : For pur caſe, that before the recovery Tenanc in tail had made a Leaſe 
for years, or acknowledged a Starute, and afterwards had tuffered the recovery and died 
without iſſue, withour 109 the n of the recoveror ſhall be ſubje& unto the 
Leaſe and Statute of the Tenant in tail, and ſhall nor-be ſubjeR to t aſes and Statutes 
of him in the remainder allo, for then there ſhall be confafion. Alſo the charges of him in 
the remainder or reverſion cannot take effeRt in poſſeſſion until the remainder or reverſion 


ctoingatherggd that cannnot fall after the _ ſame Law is of a condition 
ro reverfidn or remainder for the reaſons aforeſaid ; then this paiment to Warren 
cannot veſt the remainder out of the Queen for three cauſes : 

1, Becauſe the condition during the life of /rres was diſcharged. 


2: Breauſe he whe caketh benefic of a condition ought to have the whole eſtate given 
to be reveſted in him as in his firſt eftate, and chat cannot be here ; for che eftace after the 


co reveſt his eſtacey and that cannot be when his eſtate is barred, and cannot be revyeſted, 
for which cauſe chis pairhenc cannot deyeſt the remainder out of the Queen. 

Achird Poine was argued by the Defendants Councel, That there needed not inthis 
caſe any Office, or Monſtrans de droit co deveſt the remainder out of the Queen by force 
of che condinon, for the condition is to be performed by one SubjeR ro another SubjeR by 
warter 5x p«i, and in as much as che eſtate for life cannot be reyeſted by force of the con- 
dition, if the whole eftace ro which the condicion trencheth be not defeat, for this cauſe for 
vecefficy, and by the operation and. working of the Law, the eftate for life being defeated, 
the remainder torhe Queen which dependeth upon it ſhall be ddeated allo, as in 49 E-3+ 
in Jſabel Goedcbeaps Caſe. One deviſed houſes in London deviſable by: cuſtome, and 
holden of the King in tail, and if the donee died withour iflue, that the land ſhould be fold 
by his Executocs, and died ; and the deviſce died wichour iſſue, now the land eſcheated to 
the King, yer the bargain and fale of the Executors ſhall devett the Kings eftare: for ne- 
cellity, and that without Petition, or Aonſtrans de droit ; and alſo their vendee is in dy 
the deyiſor paramount the eſcheat : So the bargainor in this Caſe ſhall be in of his anci- 
ent eſtace tthe remainderto the Queen. 25 E.3-48, 1 a diſfeiſor, or one who 
hathno title maketh a leaſe for life, the remainder to the Queen ; if the diffeifee, or he 
who hath good right, recovereth againſt Tenant for life, and entrech, by that the Queens 

K remain- 


life of Warren was barred by the recovery : Alſo the tender to Warren was to the intent | 
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Sir Hagb Cholmleys Calc. Part II. 
remainder ſhall be defeated ; otherwiſe if the recovery be by feigned or no ticle, there the 
Queens remainder is not touched ; and Fivw. Comm.5 53. agreeth therewith. So if tenar: 
in tail granteth the land to the Kirg in fee with warranty, and the King eranteth the {ame 
for life, tenant in tail dieth, and the iſſue in tail doth recover in a Forwedon againſt tenant 
for life, the Kings eftate ſhall be defeated, as it appeareth by7 R.2. Aide del Rey 61. 23 
E.3.7- acc. And ſoit was ſaid, if the diffeiſce in ſuch Caſe enter it ſhall defear the Kingy 
remainder, ſee Plow.Comm.q89. Andnote the princi Caſe of the Lord Level, anchiate 
veſted inthe King ſhall be defeated by force of a Condition by an ARt in Law withou: 
Office, or Monſtrans de dreit, And mark there the Caſes of Remitter put in the cnd of 
the Caſe. Againſt which it wav argued by the Plaintiffs Councel, Thar admitting the re. 
mainder to the Queen to be goed, that this tender in pais to a SubjeR ſhall nor deveſt the 
remainder out of the Qneen, For as Brettew ſaith, Nihil tam inconvenient eft natural; 
£quit ati wnnum quodg ue diſſelvi eo lig aming que ligatum eft : And as no eftate could be 
veſted in the Queen without matter of record, ſo no eftate can Bb deyefted our of her with- 
out marter of record ; See Plow.Comm.y 53. in Walingbams Caſe, and Plow, Comm.z $0. 
| Nevils Caſe, 12 H.7. and many other Books. And it was ſaid, that when an eſtate ſha!! 
be deveſied ouc of a common perſon, and veſted in another, without aRion,enrry,or claim, 
it ſhall be deveſted out of ws 4 en a Petition or Monftrans de droir,as it is agreed 
in Plow.Comm. 489. in the Lord Lovels Caſecited by the other fide, bur when inthe Cale 
of a common perſon the eftate ſhall not be deyeſted our of him wichout aQ ion, encry, or 
claim, there it ſhall nor be devefted our of-the King without Petition, or AMonſtran; de 
droig,ec, And the principal Caſe in Plowdens Commentaries in the Cafe of the Lord Ls 
vel was apreed, for there by force of the condition it it had been in the Caſe of a common 
perſon the eſtate gained by Eſcheart ſhall be devefted by A& in Law without en:ry or 
claim: And fo by the ſame reaſon the Caſes of Remitter, and the Caſes in 49 F.z. were 
wall agreed. alſo in as ranch as the Executors in 49 E.3. had but a power,chey have 
no other meane bur onely to ſell, for they could not haye a Petition, or Monſtrans de droit, 
or other remedy. Bur in this Caſe George Holford ING had clear and apparent re- 
medy, eicher by Petition or Monftrans de droir. it was faid, that the Queens re- 
mainder doth ſo priviledge the eftate of the Tenant for life, thaz the grantor cannot enter 
upon the Tenant tor life. And it was ſaid, that if land conditioa commeth to the 
Queen, the condition is broken,the Queen makerth a leaſc for life, he who hath che cond;- 
tion cannot enter, but _ to have a Petition or Menffrex: de droitye+c. and that ap- 
peareth in the Book in 9 H.4.4. A man bound in a Statute conyeyerh land to the King, 
who leaſerh for life, the conuſee ſhall not extend upon the poſſeffion of the Tenant for lite. 
And it was ſaid, that if the Caſes put before when he who hath right doth recover againſt 
Tenant for life, the reyerfion or remainder being in the yy ble ticle ſhall de- 
veſt th* Kings eſtate GT —_— they are not to to our Caſe, tor 
in our Cafe, the party himſelf who hath conveyed the land lenfolly oo the King would 
defeat the eftare which himſelfhath made by entry, whichas was ſaid be cannot doe; bur 
when a diſſeiſor conveyerh land to the and the King granceth the ſame over for life, 
there if the difſeiſee who is a meer ſtranger by his encry or aQtion ſhall deveſt the Kings de- 
feaſible title, yer it is not tobe reſembles to onr Caſe. But this Point was not reſolved, 
for the Barons gave Judgement upon the rwo other Points. . 

' But ie was agreed in this Caſe, ale that the remainder paſſed by bargain and (ale, 
ſo as in judgement of Law an uſe paſſed firſt, and alchough that it were of a thing which 
lieth in grant and notin livery ; andthar the words of the condition are that upon paiment 
of the money that the eftare ſhall ceaſe and ſhall be yoid, yer the eftate ſhall not be reve- 
ſed in the grantor without claim ; for the eſtate of inheritance cannot be determined by 
condition withont entry or claim, In News and Scolaftices Caſe in Plow. Comm. 413. 
difference is taken berween a Condition and a Limitation for a limitation ſhall determine 
an eſtate without entry or claim, otherwiſe of a Condition. See Browning and Beſten: 
Caſe, Plow. Comm. 133. & 136. Another difference is taken between a rent in eſe gran- 
ted _—_ condition, and a rent newly created granted upon condition. And although that 
an uſe at the Commen Law might have ceaſed without claim, yer now the uſe is cransfer- 
red to the poſſeſſion, for the pleading is, vigere Staturi,cfc, de wſibue in poſſeſſionem tr an/- 
ferendis, fo that now after the Statute to ſuch qualities to which the eſtates by the Common 
Law are ſubjeR to ſuch qualities uſes are ſubjeR, for the ule is transferred and incorpora- 


red 
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"1 cothe poſſeſſion. And Baron Ewent ſaid, That upoa this reaſon it was adjudoed in 
- Lings per chat where one by deed indented, pad and fold to act s Tos 
heirs land rendring rent, that the reſervation was good, for flow the uſe and the poſſeſſion 
pals rang nam uno flats, and therefore it is all one with a grant of the land it ſelf, for if 
the uſe ſhall paſs ficſt, then rent canaot be reſeryed our of the ule, and then the reſer- 
vation of che rent ſhould be void. Alſo it was reſolved, that this claim of the remainder 

farce of the condition ought to have been mad2 upon the land, and that claim made out 
the land was not ſufficient. And therefore the ſaid bargaia and ale to Bray» by Deed 

: being made at 1eftminſter out of the Jand cannot in this Caſe enure torwo ef- 
ſeas 2 ſeil. Ficit,to make a claim, and chen to paſs the remainder, as it was objefted by 
the Defendants Conncel. See Lir2.40. If a Villain purchaſe a reverſion, the claim by 
the Lord ought to be made upon the land, And the Book in 15 Aſ.12. is good Law,thac 
2 diſtreſs upon the land after a condition broken amounceth to a claim of the Seigniory to 
which iz was annexed. So it was concluded, firſt, becauſe the remainder to the Queen 
was void, by conlequeace the common recovery hath barred the remainder to George, and 
by conſequence the Plaintiff daiming under the recovery oughr ro aye judgement to reco- 
ver. Secondly, admitcing the remainder tothe Queen, and that the condition was 
bw. during Warrexs life, and that the rexaainder to the Queen ſhall be defeated 
without Pericion or AMenſtrans de droir, yer the fame is not determined till claim made 
the Jand, and then the grant of the Queen is good, and the [econd grant of George 

tothe Queen is yoid, and by conſequence the ſecond recovery is a good barre. Bur 
againſt the gram by Letters Fatents divers O-jeions were made by the Defendants 


4. For as much as the Queen reciteth that the ſaid bargain and fale to Warres, the re- 
mainder to che Queen was upon fraud and coviny and it was not found it was upon fraud 
and coyin. It was aid, that the Patent was yoid becauſe the Queen was deceived in her 

and chen admitting the remainder to the Queen to be good, the land doch yer re. 
main in the and then the Defendant no: guilty to the Plainciff. 

Secondly, the Queen reciteth her eftate ro be upon condition, and in truch at the time 
of the making of the Letters Patemis che condition was diſcharged during the life of War- 
rex. And for this cauſe allo the Patent was void, becauſe the © in that was de- 
ceived. For , if che Queen had known that her eſtate was di of the 
condition during the ſife of #/arren, and had not been ſubjeRt ro the pleaſure of e Hol- 
ford to be when he would, the Queen would not have granted the ame. To the 
firſt. ObjeQion it was reſolyed that the grant is good notwithſtanding that for three 
caules : 

t. Whether the ſame were upon fraud or no, it was not material, for if the recital be 
of a thing which ſoundeth to the Queens profir, and is falic, it maketh the Patent yoid. 
Buc xecital of a matte in pais and nor of record which is paſt, not material, nor valuable 
ſhall norimpeach che graac. 

,i appearethto be covenous, and needeth not to be averred, for it oqpmenh 
to bz made upon a condition to be defeared ar his will, and the intent and purpoſe of ir 
EE iNgS of ia Motuight, jor. 539 pemer which be had to cur off the 

inder to George by a common —_— 

Thirdly, the Queen reciting the ſame to be upon fraud prout nobs ſatis liguet, and the 
Letrers Patents are ex certa ſcientia & mere more, ſo chat the Queen takey ſpecial know - 
ledge thereof, and it cometh not upon the ſuggeſtion of the party. And to the ſecond 
ObjeRion againſt the granc it was reſolved, That notwithſtanding that, the Patent is good ; 
For the recital is crue,for at firſt the ſaid bargain and ſale was cooditional as it was 
recited, and ic is not affirmed by the recical chat it doth fo remain. Alſo the condition 
prota by mace i> poet. /cilby releaſe to Warren, or by many other ways ; 
fo IO en pngn rope pheen'; anna gy which may 
be done or by matter in pais oughc or not to be recited. And Warber- 
tow Serjeant at Law, the Attorney general, and Harris of Lince/ns .Inne were of Councel 
> the Flaing, And William: Serjeant at Law, Damper: and others with the Defen- 
ant, 
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Bucklers Caſe. 


1E Cafe between Buckley and Harris in the Common Pleas, which began Tr;,;. 

[55] T Te was ſuch; In an Ejeftione firme it was found by ſpecial verdict, Thar Zacy. 

ler was Tenant for life, the remainder over in fee; Tenant for life made a Leaſe for for 

years, iti March 20 Eliz. thelefſee entred, Tenant for life granted rewementa predifte ty 

C. Habeidum tenementa predifta from the feaſt of the Natwvity of S. Fobn the Faprift nex: 

eurogtn {=> life, after the faid Feaſt the lefſee for years actorned ; the years expired, C. ec. 

tred and made alcaſe at will ro D. to whom the Tenant for life levied a fine come cre, gc. 

he it the tetnainder in fee entred, and made a leaſe to the Plainriff, the Tenant at will &. 

tred upon him and he brought the Ejeftione firme. And Judgement was given for the 
Plaintiff. "AHit in'this Cafe five Points were reſolved. 

1. The co C. was void, for the Law ſhall make conftruftion upon the whole gr 2n:; 
and an of freehold cannor begin in f#rwre, And the Habeniww in this Caſe is no; 
contrary t6 the premifſes, for no certain eftate is contained in the premiſes, bur generally 
the tvd ge and graced which might be ified by the Habrndem to an eftate for 
years, ot ar will, Fot the office of the premifſes of a Derd of 2 feoffmene is ro expreſs the 


ator, grantee, 22d thing to be gramed, and che office of the Habendaw is to limit the 
cw So that the general implication of the eſtate which ſhall paſs by the conftruRior 
of the Law by the premiſſes, is always controlled and qualified by che Habendum, As : 
leaſe to two, Habendum to the one for life, the remainder to the other for life, ſhaft alter 
tie oenets] implication of -joyntenancy of the freehold which withonr Habendsm ſhall b« 
dine. Ant though that the Habendars be void, and bein effeft as no Habendam, yer 
no eſtate ſhall mn reg omen of Law againft the expreſs limitation of the party, al- 

Yy 


chouoh His fi & ; and ſo was it __—_ the Kings Bench between Hog g- 
and Croſs for honſesin London, AM. 33 & 34 Elix. in an Ejettione firwe. 

,that the gra being void ar the ng, the atrornment #frer Midſormme:r 
ſhall not mftke che reyverfion ro paſs : For 2, ab indrio wen valet, tratfts remTpoy ts ”ou 
convaleſcer, . | 
-"Thitdly, whe C. etitreth by colour of this yoid grant, he is a diffeifor. And a diffe- 
ret was taken betwixr a general gram made by agreemenm of che parties which ftards 
not with the rutes of Law, and which never can Toy ſublequent a&t, as by Livery, or 
Arrotrment be'made good, and a prant good ar t bexivaing but ro have his perfection 
by 4 —_ mmm As ih caſe of a Charter of feoffmenr, if the feoffee entreth be- 
fore livefy, he is no difſeifor, for the Charter is good ; and che agreement of the parties ac- 
cords with the Law, and ic may be made good by livery and © fubſequent. Note there 
is difference between a good beginning of 2 foundation capable of a building, and an evil, 
Which wanteth foundation upon which no building can ftand, 

-* Fourchily, ir was agrevd, that if the fine had been levied to the difſeifor himſelf come, &c. 
he who had the right of remainder might eriter for the forfeiture ; for it was agreed, thac 
che right of a particular a ate might be forfeited, and enrry given for the ſame to him who 
had bur 6trely 4 ti; remainder : As if leflee for years be ouſted, or leffee for life 
be diffeifed,” aid the lefiee for years bring an Aﬀeſe, or real Aon, and the leffee for lic 

ngech 4 Wric of right, it is a forfticure of rheir right, and he who hath bat a right of re- 
vetfion trily entet for che forſtiture, 

Fifthly, it wat agreed, that in the Caſe at Barre, the fine levied to the Tenant ac,will 
Was a forfeiture, and he who Had the right of the remainder might enter upon the Tenanc 
a will, and þy thar putge the difſeifin ; Ar the Tenant for life,and the Tenant at will alſo 
ſhall be ft to ſly quod partes fini #ibil habaerant, and of ſuch eftoppels which arc 
by wo wh; &cord, and trenchtothe dif egheriſon of them in the reverſion or remainder, 
hey all cake advaricige although they be not parties to it, as of an Aid prayer of a 
ſtranger, or by acceptance of a fine ſar connſans de dreit come cre, Although that he in 
the reverſion or remainder be nox party to the recoyery, yet he is yy in eftace to rake 
adyantage of any forfeiture by any marter of record done to his diſ-enherifon, 

Sixthly, 
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"Sixrhly, ic was faid, Thar if che diſlciſce levy afine to 2 firanger, chat inthis Caſe the 
diflciſor ſhall hold the land for ever ; for the diflciſee, againft his own fine cannoc claim 
the land, and the conuſee cannot enter, and right which the conuſor had cannot be tranſ- 
ferred ro him, bur by the fine the right is extin&, whereof che diſſciſor ſhall rake ad- 


yanrage. 
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N a Repleyin berween Colgate and Blithe of the taking, &c. in a place called Rye croft 
IE Feoldfray in the County of Lancaſter, the made conulans as Bayly to 
Robert Beck with, becauic that Elizabeth Beckwith his Mother was filed in fee, and died 
ſciſed, by wbich che ſame deſcended to hi to her ſon aad heir who centred and was (ci- 
ſed, and for damage fealance the Def Bayly to the ſaid Robert did diftrein, &c. 
Ja barre of which avowry the Plainuff (aid, chat co tay that the ſaid ELzeberh died (cifed 
in fee, the Defendane ſhall not be received, for long time before the diſtreſs, &c. the faid 
E liz,abeth was (ciſed in fee, and took ro busband Chriffepher Kenne, who levied a fine 
ro the uſe of che (aid Chriftopber Keane & the faid Eliz. his wite for their lives,after to the 
uſe of the conuſees, to the intent that they ſhould luffer the ſaid Roberr Beckwith to take 
the profirs of the tenements in which, &c. for his life, with divers remainders over, &c. 
which the Defendaoe faid, that the faid fine was levied to the uſe of the faid Eli- 
zabeth in fee, without that that ic was levied ta the faid Chriftepher and Elizabeth for their 
lves, «# ſapre ; And the Jurours found 8 verdict to this effet: Chriftopher Kenne 
and Elizabeth bis wife was (ciled of the Tenementsaforeſaid in fee in the right of the faid 
Elizabeth ; And that an lndenture was made by the ſaid Elizabeth without the aflent of 
her busband, berween Jer by the name of Eliz.aberh Beckwich one of the daughters and 
heirs of Reger Cholagley Knight on the one pact, and 3iLiaw Vaviſowr and other conu- 
ſees ia the faid fine on the ocber part, bearing date the 14. day of Afarch inthe 14. year 
of che reign'of our Soveraizgn Lady the Queea that now is (which ſhe ſealed and delive- 

red as her deed in Azgoft after withour aflent of her husbdand) by which Indenture the 
ſaid Elizabeth alone limits and declares the uſes of a fine which after ſhall be levied, to 
be in form following ; That isto lay, tothe wie of the ſaid E/iz.abeth for her life withouc 
of Waſt, and afier toche uſe of the faid Conufees tor their lives, and after 
to ſuch uſes 33 in-che Replication is a : And further found, that the ſaid Chrifo- 
pher Kenne afrec the marriagesand before the fine levied igde another Indenture wichour 


the conſent of the ſaid E/5zaberh bis wife, bearing date the ft 3+ of Feby. in the year of the 


aid Queens reign the 22. by which ic was mentioned, that the ſaid Indenture was made 
berweenthe ſaid Chriſtopher and Elizaberh his wile on the one part, and one Robert Wrote 
and Nicho/as_ Brook and others of the other part, which Indenture was ſealed and deli. 
ered by the ſaid Chriſtopher oncly as his deed. By which Indenture it was declared, that 
the uſes of the ſaid fine ſhould be unto the uſe of the laid Chriftopher and Elizaberh for 
cir lives without impeachmene of Wat, and after to the uſes of the Conulſces, as in the 
ication was alledged. And further it was found, that afterwards the faid fine mentioned 

in the ſaid barre was levied by the ſaid husband and wite of che Tenements aforeſaid to the 
ſaid Conulces in the Indenture of the wife, and that there were no other uſes of this fine. 
And if upon the whole matter gforefaid, the ſaid fine was levied to the uſe of the faid 
Cbriftopber and Elizabeth for their lives was the Queſtion. And it was adjudged, that 
both the ſaid limications and declarations of the utes in boch the Indentures were yoid, 
and that the ſaid fine was 


= her heics as if no uſe had been declared : And in this Caſe theſe Points were re- 

ved: , | 

1, If the husband and wife levy a fine of the land whereof they are feiſed in the right 

of the wife, and the husband onely declare the uſe of the fine, this declaration of the uſe 

; Gall bigde (be wite if ber difaſſen; doth noc appear, —_ that her afleat to the decla- 
J 3 


ration 


by conficution of Law unto the ute of the faid Elizaberh 
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ration of che uſes cannot r. For when the joynech wich her hueband i che finc j; 
hall be intended, if the orFury gannor eppear;thar ſhe joyned allo with him in agreement 
indeclaration of the ues of the fine, ; 

Secondly, ir was reſolved, that if the husband and wife (cl! che wives land to ancther for 
money by word, and afterwards levy a fine to the vendee and his heirs, in chis Caſe it is 
good, and ſhall binde the wife without any writing proving her aflent, 4 mw/to fortior; 
when the ute is declared by the husbands deed, and no other declared by the wite, i ſhall 
binde; Vide 13 Eliz.. Dicer 290. Husband and wife were ſeiſed of a Tenement in Londox 
to them and to the heirs of the husband, and the husband covenanted by Indenture i; 
conſideration of 20.1. that he and his wife would ſuffer a common Recovery by Writ of 
Right according to the cuſtome of London which bindcth as a fine at Common Law, and 
thatthe recovery ſhould be to the uſe of the recoverors uncil had made a good and lu 
ficient Leaſe by Indeature for 40. years, and after the making ot the faid Leale then to the 
uſe of the and wife, and the heirs of the husband, and the gecovery was had 2c. 
cordipgly; And thoopinion of all the Judges was,that the leaſe was good and not defeilable 
by the wife who ſurvived her husband, and fo was the opinion of all the Juſtices in the 
Kings Bench, and yet in ſuch Cafe the husbggd was onely party tothe deed, which decla- 
red che uſes, and che ſame bound the wiſe for the reaſon aforefaid. 

Thirdly, it was reſolved, thatevery one may declare and diſpoſe the uſe of the land ac- 
cording roche eftate which he hath in theland, for the declaration and difpofition of the ute 
doch follow the ownerſhip of the fand, as the ſhadow followeth the body, and now by the 
Scaue of 27 H.8, the ſhadowor the acceflory drawerh to it the body and che principal, 
that is toſay, the uſe draweth coir the eftare of the land, aud therefore in all reaſon the 
owner of the land ought to limit the uſe, for by it the eftace of the land it (elf ſhall be 
rransferred to the uſe ; and theretore in the -principal Caſe che wiſe alone akbough that ſhe 
is ewner of the {and, yer for as much as the is ſab poteffate viri, the cannor in reſpeR of 
her coverture without her husband lime the uſe; and on the ether fide che husband who 
hach nor any eſtate in his own right cannoc againſt the agreement of che wife hmic the 
uſe, forhe is not-owner of the land : $0 anc is nor /ai puryic the eftate, and the 
other is ſaci yas and hach not the efſtace, and therefore when ifter in the limication 
Kis yoid. Andir is to be noved. rhac when the husband and n hne of the wives 
land, that all che eſtate paſſerh om the wiſe; and the conuſee is in by the wife onely ; and 
if rhe fige be-reveried for the ac of theeife; all the cftate which paſſed wa & fine, 
ſhall be reftoredo the wiſe. ,for all che cſiare paſſerh from the wife, at it was ad- 
judged in the Kings Benchin zrorfleys Cate ; And therefore it ſhall be againſt all reaſon 
thac the husband againR the Freement of che wife ſhould limit the ufes of the wives land. 
And if the husband maydedare the uſe of his wives land great inconyeniience Would fol- 
low, and wiycs might be diſ-inherited and decrived by their husbacds, which ſhall be in- 
convenient ; As if chey perfugie their wives that the uſes ſhall be in one form, and there- 
fore draws them to conſent to a fine, and .after the busband alooe declareth other 
ales varying ulrygecher from the uſes to which the wife agreed, and fo deceive and diſ-in- 
heric their wives ; And truly if the Law require ſuch of ſecret examination of 
married women before a Judge touching their voluntary and tree aflent, as if ſhe were 
ſole, it ſhall be againſt reaſon, that the busband againſt che afent of the wife doe dilpoſe 
of the ule of the wives laad, which is all the truit of the land now. And it was faid, chat if 
an infant doe levy a fine and declare the uſe thereof, this declaration ſhall binde him as long 
as the fine remainech in force; for in as much as he hath been admitted by the Judges as 2 

n of full age to levy a fine, the Law as long as the fine remaineth is force permitceth 

im to limit the uſe thereof, io is it of a man now composr ment, 

/ Fourthly cit was reſolved; thac alrhongh that the yariance was in the firſt particular 
uſe{rhe wife lianiting it onely to her alone forher life, andthe husband limiting ic ro him 
and his wife for cheir lives ) and all the ocheruſes in remainder limited in: both the Inden- 
cures are according to both their conſencs, yet all the uſes are void : Bur if chere be rwo 
joymenancs, of two having ſeveral cftaces joyn in a fine, 'and one declare the ule in one 
manner, and the other in another manner, the ſame is good for cach of their parts, for the 
declaration of the” uſe ſhall be dire&ed and governed accotding to their eftates and ince- 
reſts, bot berween husband and wife, theeſtare is onely in the wife, and ſo the difference, 
But if che husband and wife agree in the limiration of the uſe of parc of the land, and 

vary 
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garyin che limitation for the reſidue of the land, ic is good for part, and yoid for the 


rehduc. 

So note Reader, a difference berween variance, rouching the limication of the uſe of 
of che cftare of che land, and couching the limication of rhe ute of part of the land ir ſelf. 
And ic was ſaid, chac if a man at this day feiſed of land on the part of the Mocher maketh 
« feoffmenc in fee wichour confiderarion, be ſhall be ſeifed as he was before on the pare of 
the Mother. And if there be two joyntenants,onefor life and the other infee;atd they levy 
« fige without declararion of any ule, the ule ſhall be ro chem of che ſame vftarechey hat 
before in the land. So if 4. Tenant for life, and B. in reverſion or remainder a fide 
generally, che uſe (hall be ro A. forlife, che reverfion or remainder to B. infee, for arch 
granzeth chat which he may lawfully and cach ſhall have che uſe which the Law 
reſtech in chem according to the eftare which they convey over. It A. feiſed in fee bf an 
acre of land, and he and B. l-vy fine of it ro another without conſideration, the uſe im- 
phed ſhall be co A. onely and his heirs ; for an uſes bur oacly a cruſt and confidence, und 
athingio equity and conſdence ſhall be by operarion of the Lawzo him who it euch vas 
owaer of rhe land without huviog regard co or conclufions which are averſe to 
couch and equity. So ic was adjudged in the ipal Cafe. When husbund and wife tevy 
a fine wichour declaration of any uſe (which was ſufficiem in Law) rhe Lave (hull reveſt 
che uſe in the wiſe ooely, becauſe that che eftare of the land paſſeth onely from her, and hc 
hosband joyneth wich her bur for conformity. | 
. Nore Reader, that al:hough rhe husband may diſpoſe of the wives lands ering the co- 
yerrure, yet in this Caſe for che reaſons beforefaid his dechurarion was meerly Yoid, 
qued nets 


Dn ——— 
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Ames Pilogvve brought an Ejeftione firms upon 2 demiſe made by Thime«s Hin- 
wngron, of a houſe and land in Bincbees 1p, the County of Chefter before the Judge 
here, and upon Not guilry pleaded the Jurogs gave a ſpecial yerdidt co this effet : Kobere 
ieuiogrobed Hee theee ſons, Jobs who bad iſſue Felix, one of the Defendancs, Robert 
who died withour iſſuc, and Thomas the lefſar of the Plaintiff ; Robert the facber was 
{riſed of the Tenerears in which. &c. in fee,and thereof did cafeoff by deed indented 1 E!. 
Richard Birket to have and to hold to him and his heirs upon condicioa chat the feoffee or 
his heirs ſhould reinfeoff the ſeoffor for life, rhe remainder ro Jobs his ſon and heir appa= 
rext and his heirs, by force whereof the feoffee was thereof feiſed in fee, paſt quad quidews 
Jreſfamentow, the Jury found thar the feoffor entred and took the profits abſyme contrads- 
Gree, five agreawents of the feoffee ; and afterwards 11 E13z. the feoffor by deed indea- 
red hey þÞt to D.and P. for 21. years, and yer the feoffor continued in 

Burker the feolfee 19 Eliz.. acknowledged a Scature Staple to one /, the feoffor. The feof- 
for 24 Eliz.. did enfeoff divers perſons to the uſe of himſelf for life, the remainder to Re- 
bert the ſecond ſon in tail, the remainder ro Thewas his third fon in tail. The feoffor 
7 Eliz..'dicd, Birket the feoffee after his death eocred and cafcoffed Fobw che eldelt fan 
and his heirs, Robert the ſecond ſon died withour iflue, John had iſſue Fabia and died, 
Thema exrred and made theLeaſe to the Plaintiff, upon whom J«/i«s centred and. ejt- 
Qed him. And wpon this peaul verdift Sir Richard Shurtleworth Juſtice of Cheſter gave 
3 ng Defendant, upon which che Plaintiff brought a Wric of Ecroe in che 
Kings Bench, And in this Caſe theſe Poincs were moved and. reſolved by the whole 
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Secondly, it was 2 that when hemaketh a leaſe for years by deed indented, he 
hath vs Fans ove the «Condition during the cerm, ſo that during the cerwy he 
cannot for any cauſe take adyantage of the Condition, | 

Thirdly, when the feoffor difſeiſerh the feoffee upon condition, and during the diſſe ſn 
the feoffee acknowledgech a Statute or Recogniſance, the fame is no dilability ro hum, or 
any cauſe for rhe feoffor to reenter; for the feoffec having bur a right, che poſſeſſion in the 
hands of the d fſeilor is not ſubjeR ro his Stature or Recognilance, and therefore no caule 
of for any dilabiliry is givenco the feoffor in this Cate : But when the feoffee being 
in jon caketh a wife of grantech a Renc charge, or acknowledgeth a Statuce, ttere 
the land is preſendy ſubjeR co the title of Dower, and charged with the Ren: or Scature : 
But when the feoffee is diſſciſed, and raketh a wife, or acknowledgerh a Srature, there the 
land is not tied therewith. And al it was ſtrongly objefted, that ic was not poſ.. 
fible that the feoffee coul perform the icion if he doe not enter, and if he doe enter 
the land is charged, ſo he hath aiſabled himielf ro perform the Condition ; yer it was re- 
ſolved, that it was not any diſabilicy uncil he enter in fefte, fo that the poſleſſion of the 
land be charged. Bur if the wife die, or the conuſee releale the Starute,chen the feoftee may 
enter and perform the Condirion without any diſability ; then when the feoffor maketh 
a feoffment over, he hath extinguiſhed che Condition, ſo that when the feoffee encreth ard 
enfeoffeth Jobn the eldeft ſon he hach good and rightful eftate in the land which deſcen- 
deth to the Defendant ; and fo the Judgement given by Sir Richard Shattlewortb ves af- 
firmed. The Attorney general and 7 a»field were of Counſe) with the Plaintiff, and He/kes 
Atromey of the Wards and Dawpert with the Defendanc. 


—— 
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Wiſcors Caſe. 


T* an EiefFione firme between Giles Plainrift, upon a demiſe made to him by the Huſ- 
band and Wife, and F:/cet Defendant, upon the general ifſue a ſpecial verdit was 
found, upon which the Caſe was fuch't A. tenant forlife, rhe remainder to B. and three 
other for life, the reverſion to C, and his heirs expeRane, C, levierh a fine Sur connſan: de 
droit come ceo to A.and B. unto the uſe of A. for life, and after his death to the uſe of B. 
in fee, A. dieth, and afterw.rd+ B. dieth; '#nd if the Joynture were ſevered or not, (o 
that after the death of A. B was Tenant in common, was the Queſtion. And ic was re- 
ſolved, that the Joynture was ſevered, and this difference taken, when the fee is limited by 
one and the ſame conveyance, there the one may have the fee fimple,and the other an eſtate 
for life joyntly ; bur when they are firſt Tenants for life, and ards ore of them doth 
get the fee fimple, or the fee imple doch deſcend to one, there the Joynture is ſevered. As 
if a man make an eſtate to chree, and to the heirs of one of chem, there one of them hath 
fre fimple, and yet the Joynure doth continue, for all is bur one entire eftate created at the 
fame time, and therefore the fee fimple cannot drown the Joynture which took effeR with 
the creation of the remainderin fee ; bur when three are j anrs for life, and one pur- 
chaſcth the fee, or the ſee deicenderh to him, there the fee mple drowneth the eftate for 
life, for the eftare for life was in eſſe before, and mightbe drowned or ſurrendred, and (o 
cannot the eftate for life in the firſt Caſe, Burin the ſame Caſe that is to ſay, when eftare 
is made to three, and to the heirs of one of them, and he who hath the fee dieth, and orc 
of the ſurvivors purchaſeth the remainder, the Joynture is ſevered, can/« qua ſupra; And 
when one Tenant for life purchaſeth the reverfion in fee, if the Joymure ſbould rem3in he 
ſhould have a reverſion m fee, and an eftate for life alſo in part, which reverſion in fee he 
__ over, and his eftate for life ſhould remain in part, which ſhould be abſurd and 
againſt reaſon ; for in the firſt Caſe when an eftate is made to three and to the heirs of 
one, be who hath the fee cannoe grant over his remainder and continue in himſelf an eſtate 
for life, asit is holden in 12 £.4-2-6. Bur if there be tenenc in tail,the remainder co his right 
heirs, be may granchis remainder over, or deviſe it, as jt is holden in 27 Af. 60. for an 
eftate tai cannot drown, nor be ſurrendred, nor be extinR by acceſſion of a greater eltate. 
Vide-q2 E.3.9.6. 29 HS, Mertdanneefter 59, 11 H.4. 55. & 31 E.3. Scire facias 19. 
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by che better opinion of all the Books, he who hath the fee dying. and afcerwards tenant 
for te dying,it is in the eleRtion of the heirs to have a 4forrdanceſter, (which proveth that 
his-aunceftor died ſriſed in fee) or a Scive facias. or a Formedon in remainder ar his plea- 
re; It is agreed 39 H.6. 2.6, if the reverſion be gramed to Tenant for life and another 
in ſee; the reverſion is extinct for a moiry, for Tenanc for life cannor purchaſe or ger the re- 
verſion er remainder of the ſame land, butthe eſtarefor life ſhall be drowned, having re- 
gard unto the eſtate which he hath gorten in reverſion. 

Note Reader, it ſeemeth by the retolucion of chis Caſe, that if Tenant for life granteth his 
eflate ro him in the reverſion and a ftranger, that the ſame is a ſurrender for one'moiry,for 
h here, that by geting of the reverfion,and the particular efiate ar ſeveral rimes, 


wr 


9 
the reverſion expeRant upon his particular eſtate for life cannot remain diftiat in him,and 


ble over, bur the one ſhall drown the other, and benefic of furvivorſhip not regar- 
; gn it appearerh in the Cale ar Barre; and fo the doubt in 7 H.6. well reſolved as 1 


think. And then it was moved in Arreſt of Judgement, thar the leaſe was made by the 
hatband and wife generally, without alledging the fame to be by Deed, as it oaght to be, 

25 it Dier 1 Mar.91 6b. Vide 26 H.8.2.9. 15 E.q. 18. a. & vx H.6.24. 6. Bur 

upon fight of 2 Judgement given Trin.36 Fliz. in the Kings Beach, berween Bateman 

and Allen Ret.3 39. And of another preſident ſhewed by Mater Brownlow Chief Preigno- [5] 
cary, berween Moſeley and G nitberr, Paſch.37 Eliz..inche Common Pleas ; Andof ano- 

cher Judgement berween Digges and Withers in the Kings Bench, in all which preſidents 
Judgement was given for the Plaintiff upon a demiſemade by the husband and wife, with- 

out alledging the ſame to be by deed ; _ the view of cheſe preſidents Fudgement was 

given in the Caſe at Barre for the Plaintf. 


—— 
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T ookers Cale. 


N an Action of Tre (s for breakiog of his Cloſe,in the Kings Bench, becween I#illiam [66 b] 

Plaiotff, and Edward Tocker Defendant, which began Apkgs > 37 Eliz. Rot, © 
136. Non guilcy pleaded, a ſpecial verdict was found, and upon the whole matter 
the Cale ves ny be Jake de Eſquire was leiſed of the Barton of Sprecom in 
Mwrthee in the County of Deven in fee, and demited the farne to Jobs T ooker, and to the 
ſaid Wiliam Rad for the term of their lives, and died; 4frer whoſe death che reverfion 
deſcended to Sir John Arundel as fon and heir, who by deed indented granted to the ſaid 
Edward T ooker the reverkion of the (aid Barton for term of his life, to which grant the faid 
Jobn Tooker then being joyntenane ſeiſed of the ſaid Barton which the faid #/1lbow Rnd 
did atrorn ; And afterwards the faid Febn Tookey by his deed furrendred to the aid Ed- 
werd F roker all his eftace, ticle, and intereft in the ſaid Barton, and died : The aid Ed- 
ward Tocker cnered into the fatd Barton daiming to hold i common with the faid #i Liam 
Rxdatd if his entry were lawful or not, was the Queſtion. And the Point was, if by the 
attornment of one Tenant for life, the reverfion was velicd in Edward T ocher or not. For 
if the actornment of one doth not vett the reverfion in him, then the ſurrender aforeſaid made 
to him was void. And after many Arguments at the Barre by the parties Councel at the 
Bench by che Juftices, Judgemenr was given againſt the Plaintiff. And in this Cale ewo 
Points-were reſolved by the Courr. 

Firſt; that the actornment of one Tenant for life ſhall veſt the whole reverſion in the 
|= rg divers cauſes, becauſe the eftate of joyne leflees is incire ; for every joyntenant is 

ſed throughout the whole, and by contequence the reverhon which is dependant and ex- 
pectane upon fuch eftate is intire alſo. 

Secondly, the atrormment is a lawful a& ; 3. The atrornment doth noe paſs any intereſt [67] 
from him who atrornerh, but onely perfefierh a granc made by another. See 7 H.6 34. - 
$E.3.33. Firz.Dower 110. 10 E,2. Dower 139. If one joyntenant Dower, the ſame 
s gaod. So Dower affigned by an Abator or Diſſerfor ſhall nor be ayoided by the diffciſee, 


wit is agreed 12 Ff{-20, for theſe are lawful afts. So it was ſaid by the ſame _y If a 
difleifor 
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Ceifor attorn, or giveth ſcifin unto the grantee of a Seigniory, 1t ſhall binde the difſeiſee, 
Go ſerv Che Seigniory Cannot compel rhe difſcifor to attorn to him, or to giye 
bm ſeifin,if he had not ſcifin belore within ume of limitation. See for that $ H.6.17, 8.47. 
16. $E.3.52. 11 H.4-29. 39 H.6-2. And it was ſaid, thatif the leflor difſeiſe his two 
lefiees for life, and enfeoffeth another, and one leſſee reentreth, this a&t of the one is an 2:. 
torment in Law for both. Ergo, an expreſs atrornment of one ſhall binde both, So if 
one joyntenant give ſeifin of the rent to the Lord, it ſhall binde his companion, as it i; 
a in 39 H.6 2. If a leaſe be madeunto two, and aſter the reverſion is granted to one 
of them, and he accept the deed, Baldwin 28 Hi8. Diey 12.6. holdeth that a good at- 
rornment in Law for , which opinion was affirmed for good Lawby Pepham chicf 
Juſtice and the whole Courr. Andin 4E.3.22. in Hollands Caſc it is faid, thacthe ar. 
tornment of one joyntenant is the artofnment of the other. Lirrleton Ch, Arrornment 1 29. 
holdeth, char if there be Lord and two joyntenants by cerrain ſervices, and the Scigniory 
is granted over, and one joyntenant attorn, it is as good as if both had atrorned, becauſe 
the Seigniory is intire, Which opinion of Littleton in his Book (which is the ornament of 
the Common Law, and the moſt perfet and abſolute work that was ever written in any 
humane Science) the Court did preferre before the ſabtile opinions in 39 H.6.2. & 33; E. 
3+ 2nid juru clamat 5. But if the reverflon of wo Tenants for life, or the rent. or Seig- 
niory of two joyntenants be granted fine, there ina nid juris clamat, Duem reds. 
tum reddit, or Per que ſervitia againſt ſuch joyntenants, the one ſhall not be ſufferes to 
attrorn without his companion for two cauſes: 

I. Becauſe the Plainriff ought to have attorment in the ſame manner as he hath deman- 
ded it, as it 15 holden in 9 H.6. 21. 

2. If one attorn onely he may prejudice his companion ; as if he will nor cla'm to be 
unpuniſhed for waſt, or a condition to have fee, or turnre term, &c. for upon general at- 
torament in a Court of Record, the lefſeaſhall loſe all advantages which are not claimed 
of Record ; for the Queſtion is demanded of him, Lid jars clamat ? and therefore he 
ſhall not haye more then he claimeth of Record ; and for this cauſe one joyntenant ſhall 
not be ſuffered to atrorn of record for the manifeſt prejudice which might grow to his com- 
panion if it ſhould be the atrornment of both. Bucin the Caſe of a grant by deed ,no ſuch 
prejudice can happen, and therefore the attornment of the one ſhall binde the ocher, be- 
cauſe it cannet prejudice his companion. So, and for the ſame cauſe, if one joyntenanc 
attorn in pas tothe conuſte where the granc is by fine,it ſhall binde both. And in proof that 
the ues in the Caſe at Barre was incire, to follow the reaſon of Lirtleton it was (aid, 
If husband and wife be-jo nts for life, and the leffor granteth the reyerfion of the land 
which the husband for life, the gran is void, as it is a in13 E.3.Grenti63. 
The ſame Law as it was agreed by P chief Juſtice, and the whole Cour: of cwo joyn- 
tenants lefſees, See 33 P.3; Quid jars clamat 5. So if a man hold three acres by 12.9. 
and the Lord granteth the ſeryices of the third acre, the grant is void, as it is agreed in 
27 E.3.79. and 7 E:4.25- 

Secondly, it was reſolved by the whole Court, that if che Tenant having perfeR notice 
of the gratit (as he by Law ought to have, as it was agreed in Vivien Caſe 13 Eliz. 
-Dier 3e2.) there, if che Tenant give his afſent, or actorn for any part, the ſame is good 
for all, for in as much as an attornment is but an affent ro perfe the grant of another, he 
who atrorneth cannot apporrion, divide, or alcer the grant, but the attornmenc ought to 
be according to the grant, and therefore if he atrom in part, it ſhall not be raken void, 
but ſhall be raken ſtr againſt him, and ſhall be in Law an attornment for the whole, 
and therewith agreeth Littleton Attournment 127, And therefore if a reverſion or a Seig- 
niory be granted to two, and the tehant attorneth to one of them,itis good ro both againſt 
the opinion of Huſſey and Danvers 11 H.7.13. Soif the reycrfion of three acres be gran- 
ted, and the leflee attorneth for one of them, ic is good for all, vide 1$ F.z. Variance 63. 
and 23 E.3.18. So if a reverſion be granted for 40. years, and the leſſee atrorneth for part 
of the years, itis good for all. So if it be granted for life, with divers remainders over, if 
the leflee attorn to the grantee for life only, ic ſhall enure to all in the remainder. Bur if 2 
reverſion be granted for life, the remainder in fee by deed, and the grantee for life dieth.che 
attornment to him in the remainder is yoid, for ir is not according to the grant: Other- 
wiſe if the grant be by fine, for there by the fine the eftate was veſted in them, and the at- 
tornment was onely to make privity ; bur if the reyerfion be granted rotwo, and one dieth, 


there 
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and afcerwards they emermarry,and the Tenant attorneth, now chey ſhall not have moities ; 
according to the purport of the grant, but the ſame is by the aR ers themlelyes. v 
And if che leflee artorn upon condition ſubſequent. the condition is yoid, for if the reyerſi- ? 
on be once ferled ir morn den by any ; 62k annexed to —— becauſe 
that the grantee is nor in bur by che z bur if one artorn v irion precedent, 
there it is no atcornment till the plots performed. Bur in all the Caſes aforeſaid, * 
if che Tenant hach notice that the Seigniory was granted bur to one, or that the reverſion 
was bur of an acre,or that the reverfion was granted for fewer years, or that the re- 4 
was granted for life onely with no remainder over,chere genetal acrorament withouc b 
true actice of the grant is void,for the uſual pleading (the ſure Oracle of Law) is, ro which 4 
gran be actoroeth, and therefore if he have no notice of che grant, or if he hath not true vn 
gotice of the grant which is all one, his affene which he giveth to it, which in truth was J 
bur part of che grant, the Law, (which abhorreth falfcy)-ſhall not conftrue the lame to be 
attornment to the true grant. 

And Popham chict Tiflice ſaid, that every a&t done by one joyntenant in benefic of him 
and his companion is good, as paiment of rent,&c, tothe Lord by one, doth diſcharge the 
other : Bur one joynenant cannot prejudice his companion as to any matter of inheritance 
or freehold, on pro. oY, prejudice the other, for there 
is a privity and cruſt berween joyntenants ; and therefore it one rakerh all che profics of 
the lands, or the Whole rent,&c. the other hath po remedy, for it was his folly co joyn him- 
ſelf in eflate with ſuch a perſon as would break the truſt. And he laid, if two joyn: Lords 
and Tenant be by Knights ſervice, and the Tenant dieth his heir within age, now the Lords 
have cleRtion to ſeiſe the Ward, or to diſtrainfor the ſervices,aod ſo waye the Ward(hip,zs 
ic is agreed in x E 3. Buthe ſaid, that if one Lord ſciſerh the Ward, and che other Lord 
diftrajnerh for the Services, he who firſt ſeiſed, or diftrained, ſhall binde the other. Allo in 
perſonal ARtions, one joyntenant may releaſe all, bur if the perſonalty be mixt with che 
realty it is ocherwiſe. As in Affile by two, the releaſe of all ARtons perſonals by one is 
no barre againſt the other, for alchough the Aſfiſe is an Aftion mixe in the realty, and per- [5] 
ſonalry , yer ewne mains trabit ad /e minus, 25 it is adjudged ia 30 HS, Barre4g. So 
in a Writ of right of Ward for the body brought by two, the releaſe of the oneſhall nor 
prejudice the other,but ſhall give bis companion che whole Ward as ic is holden in 45 E.3, 
10. & 30 H.6. Barre 59. But inan Ation of Waſt brought by two, the releaſe of one 
ſhall barce the ocher as itis holden'ing H.5.1 5. pry Curiem. for in Waſt the perſonalcy 
is the principal. Bur noce Reader, if in a nid juris clamat, the Defendant as to parcel 
be to atrorn, and as to the refidue claimerh fees there he ſhall be admitted to artorn 
for becauſe he ſhall never artorn for the reſidue; for if it be found withthe Plaintitf, 
be ſhall enter for the forfeiture, and if it be found with the Defendant, he ſhall never at- 
torn, but when to he is ready to attom, and as to the reſidue pleadeth tuch 2 

that if ic be againſt him he acorn, there the atrorament ſhall not be caken 
parcels, 113 H.6. 57. 11 R., 2. Attornment 9. 23 E.z.18, And it is true, that to 
eyery attornment true notice of the grant is requiſite, but ic is to know, that there ic 
potice in fair, and a notice in Law. in ſome Caſcs the Law ſhall imply notice with- 
out any expreſs nocice given by any perſon as in the Caſe of Zictleton, Attowrnuen 
130. If hein the reverfion ouſterh his for life, avd makech a feoffmenc in fee, and 
the leflee reentreth, ic is a good atrornment, and yet perhaps he had not notice neither 
per A nor of the cftate given by Gefroinen, Aad Littheten giveth two rea- 

I, Becauſe that the leſſee by the Law ſhall nog be miſconuſant (Ne the Law impli- 
eh notice) of feoffment which are made of and upon the land. 

2, By bis entry, he cauſed the reverſion to beto bim to whom the feoffmene was made, 
Who was ſciſed in demeſn, and had nor any reverſion before. And with Zireleves agreech 
the whole Court in 9 H.6.16. And that the agreement of the leſſee there pleaded upon 
his reenery was not material, for withoar ic the Juſtices were agreed, that the reverſion and 
the rent were in the feoffee, and 18 E.z. Fee s + Faits 62.ace. by Wilby and all the 
reſt. And although that prima facie in 2 H.$.4. the Court ſeemed that ir was not atrorn- 
ment ; yer afterin 5 H.y-12. it is adjudged, that the reentry is a good aztornment, and 
that the ation of Waſt brough: by the ſcoftee was maintenable, 46E-3.30,6, & 34 H.6. 
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"accs And there it is inid, that if lefſee for life recoveretty in Affiſe againſt the feoffee, 
rene Care ſhall not be ſaid arrorament.” And if the Tenant hath notice of the gran: by 
a ſtranger, he may attomn, and aſſent to the grant in the abſence of the grantee. And Pop- 
ham chiefe Juſtice (aid, that it hath been ſo adjudged againſt the opinion in 28 H.$. Z,, 
"0 > Readera difference berween an atrornment which is an agreement, for that may + 
be done in the abſcoce of the grantee, but in Caſe of « diſagreement 1c ought to be done to 
the party himſelf, as it appeareth in #heelers Caſe, 14 H.8.23. And the reaſon and cauſe 
of the difference is, becaule that inpcaſe of diſagreement, the parry might perſwade and 
move the other by reaſon, by entreaty, or other means to give his conſenc, or will. 
and therefore the Law requireth that the diſagreement bernade to the parry for the pou 
judice, which otherwiſe might happen to him ; but inthe cafe of conſent (and namely in 
caſe of attorritnent, which is ro ſercle and the eftate of the grantee, and fo for his 
benefit). there the ſame beirig done in his abſence, is as well as if ic were made in his 
preſence. | A 


A. 


th. 


Hill. 43 Eliz, in the Common Pleas. 


The Lord Cromwels Caſe, 


N as Afice brought by Edward Lord Cromnell againſt Edward Androwes of Gray: 
| Eſquire, and others, of lands and tenerhents in A/axtos in the County of Leiceſter, 
upon wal rort wal di <, ogy the recognirors of the Aﬀiſe gave a ſpecial verdict 
to this effeRt : fobs Bluxr Eſquire ſeiſed of the Mannor of 4H/axten in the County of 
Leiceſter whereof the lands and tenements pur in view arc parcel, to which Mannor the 
Adyowſon of the Chutch of Alaxten whe ipptkligt by deed indented 10 Aprili 1 & 2 
Phil-&+ Mar. berween him and Anthony Andrews (father of the ſaid Edward ) did gran:, 
bargain, and (ell the ſaid Mannor with the appartenances, by the name of the Mannor of 
Alaxtowt and of the Advowſonof Alaxten © yory 25 to the ſaid Mannor to Anthony 
Andrewes, Tohave and to hold to him and his heirs, to the uſe of him and bis heirs in the 
fame manner and form asin the ſaid Indencure-is mentipted, And Blaxt by the ſaid In- 
denture coyenanted, that the Mannor was of the value of 42 1. per ax», and that he was 
thereof owner of an eftate of inherirance, and that ir ſhall be diſcharged of incumbrances, 
except Leaſes, upon which the ancient rent was reſerved. And further, Blzzt covenanted 
char he would permit Filliew Rad and Richard Elſon to recpyer by common recovery the 
ſaid Mannor with che appurtenances agdinft him; which recovery ſhall be to the uſcs and 
intents following, ſil. To the uſe of Authowy Apdrowes and his heirs, rendriog for che 
ſaid Mannor with the appurtenances g2.l. per enx. to have and receive to Blunt and his 
heirs at cwo Feaſts, &c. according to the coyenants in the Indenture, and 10.1. Nowine 
pane, and diftreſs for both. And it was coyenanted and agreed by the ſame Inden- 
ture between rhe-ſaid parties, and each covenanterh and granteth with other in manner 
and form following, thar is to ſay, as well for the afſurance of the ſaid Mannor with the 
appurtenances unto. Anthony Andrewes and his heirs, as of the ſaid rent to Blunt and his 
heirs : Blunt before Eafter then next following ſhould levy a fine of the ſaid Mannor with 
the appurtenances to Anthony Androwes and his beirs,and that by the ſame fine Anthony 
Androwes ſhould rent a rent of 42.1. in fee, paiable at two feaſts with wewine pane and di. 
fireſs. Provided always that the ſaid Anthory Androwes ſhall by bis deed ſufficient in the 
Law give the Adyowlon and Parſonage of the ſaid Church to the ſaid Jobw Blunt during 
his life, and if it happen nor void in his life, then one turn to his Executors. And further 
it was' covenanted and apeptiyate ſame Indenture, between the ſaid parties, and the 
ſaid Anthony Androwes doth covenant with the ſaid Blunt, to give unto Blunt $40. 1. for 
the ſaid Renr and Patronage, to be paid wichin a year after notice that he will ſelf ic, che 
notice to be within 7, after che ſaid ſale. And further it was covenanted, granted, 
and agreed, between the parties by the ſame Indenture, That all manner of eſtates, aſſu- 
rances, and conyeyances after to be made and conveyed of the faid Mannor and other the 
premiſles, (hall be co the uſes and intents compriſed in that Indenture, and to no other uſc 


or 
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orintent; and chat is the order and courſe and the effeR of all che covenants and clauſes 
of the faid Indenture. | 

And afterward Ter, Paſch. next following, a Recovery was bad by Rad and Elſon 
»gainft Blunt of the ſaid Mannor with the appurtenances according to the ſaid Indenture. 
By force of which Anthony A ndrowes was (ciled of the faid Mannor with the appurtenan- 
ces lex peſt ular) And afterwards Oftab. Mich. 2 & 3 Phih '& Mar. Blunt and 
Androwes levied a fine to Richard Perkins and his heirs of the faid Mannor with the ap- 
purtenances, and he granted and rendred a rent of 42.1. per 2»*. out of the ſaid Manhtor to 
Aaxt in tail, with the remainder to the Lord Afonntjoy in fee with clauſe of diftreſs and 
nomiae pence, to be paid 23 the firſt rent was limited to be paid, and granted and rendred 
the Mannor with the appurtenances&o Amrhony Androwes in fee, and proclamations were 
made according to the Stature. Arid further it was found by the Recognitors of che Aſſile, 
that this fine was nor levied for a new ſumme of money, or upon any new conſideration, 
bur was levied to the uſes in the Indenture mentioned. Anthony Andrewes in his life doth 
not the Advowlſon — the Indenture ; and afterwards Anthony Androwes 

ied, and after his death, in the life of Blwne che Church becarhe yoid ; Edward As 
brawes ſon 3nd heir of Anthony Androwerentred into the Mannor ; Blwne doth not re 

Amntbexy Androwes in his life to grant to him the faid Adyowſon aceording to the 
id Proviſo, Buns enered into the Mannor for the condition broken. And 6 December 
16 Eliz. it: conſideration of 848.1, by deed indented and enrolled in the Common Pleas, 
granced, incd, and ſold che ſaid Mannor with the Adyowſon to Henry Lord Crom- 
well in fee, by force whereof he entred, upon whom the ſaid Edward Androwes encred ; 
and afterward Henry Lord Cromwell died, and the ſaid Edward Lord Cromwell his fon and 
heir cacred upon the ſaid Edward Androwes, who with the other Defendanes entred 
upon him.and put him our of poſſefion ; And it chis entry were a difſeifin ro the Plaintiff 
or not was the Queſtion. 

And this Caſe was oftentimes in the Common Pleas by Telverton, Glanvil, and 
Wiliems Serxeants on the Plainciffs part, and by Drew the Queens Serjeant and ochers on 
the Defendants part. And afterwards it was argued Afich. 39 & 40 Eliz. by the Lord 
Anderſen, Walmſley, Bramond, and Owen Juftices at two ſeveral days in the Common 
Pleas, and the Court was divided in opinion. And thereupon the Caſe was argued before 
all the of England in the Chamber by Serjeant Williews, and Coke 
Actorney | for the Plaintiff, and by Fleming Sollicicor General, agd Francis Ba- 
cox for the Defendant. And afrerwards the Caſe was openly argued in the Exchequer 
COOIED Juſtices ofthe one "an ob of the other, and by = Barons of the 
Exchequer. it wasthere adjudged, that Judgement ſhould be giyen for the Plainciff. 
And Mich, 42 *43 Eliz,, Judgement was given bythe Juſtices of the Common Pleas ac- 
cording to the faid Reſolation, And for avoiding prolixity I will omit all the Argumencs 
arthe Barre, and Report onely thoſe matrers in Law were reſolved by the Juſtices in this 
= and the reaſons and cauſes of their Judgement : Four matters were reſolyed in this 


Firft, that the ſaid Proviſo ma keth a Condition ; for the Law hath not appointed ary 
place in a deed proper or peculiar co a Condition, but his place is where it pleaſeth the 
parties, And it a by Liecleton, chat Proviſo is as apr a word to make a Condi- 
tiony as ſab Condirione, or any other word of Condition ; Bur nocwithftanding that, 
whea this word (Proviſo) ſhall make an eftate or intereſt conditional, three things are to 
be obſerved. 4. That the Proviſo doe not depend upon another ſentence, nor participate 
thereof, but ſtand originally of ic ſelf. 2. That the Proyiſo be the word of the bargai- 
nor, feoftor, donor, &c. 3. That it be Compullory to enforce the bargainee, feoftee, do- 
neeEtc. to doe an aR ; and becauſe that they all concurrein this Caſe, it was refolyed 
that it was a Condition in what place ſoeyer it be placed ; But that this Proviſo ſhall not 
make a Condition in the Caſe at Barre divers Objections were made. 

I. Thatthe Indencure in which the Condition is contained was not enrolled, fo that no 
eftace paſſerh it, avd then (as ic was objeRed ) the Condition cannoc be annexed co an 
eftare which afrer was conveyed by the Recovery, for the Indenture was ſealed and de» 
livered in Febrmary, and the Recovery paſſed in E after Term, and the Condition could 
not precede the eftate, bur a Condition ought to be in the ſame conveyance, or compriſed 
in another deed delivered at the ſame time, as as A are agreed in 17 Af.2, my 
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" for Os incontinents finiunt, in efſe videmtur. 2. It was objetted, that Androw,, 
rh —_—_ bur _— Blunt partzand therefore it ſhall be equal that Blzzr haye 
like remedy, ſcil. Covenants 0n Androwes part- 3. It wasobjeited, thar the preceder; 
ſencence as it appeareth before is to this eflet. And further ir is covenanted and agree 
between the ſaid parties, and each of them covenanteth with che ocher in manner and form 
following. And then the fine upon grant and render ts appointed, and immediately after 
that the Proviſo is added, and next afcer the Proviſo this clauſe followeth. And further it 
is covenanted and agreed between the faid parties, containing covenant for purchaſe of 
rent. And it was faid, that ex antecedentibuu &- conſrquentibus fit optima enter pretatio ; 
but it appeareth by the precedent clauſe that all which followeth that ſhall be bur 
covenants ; for it is ſaid, that each covenanteth withecher in manner and form following, 
ſo chat by the expreſs words and intent of the parties, 8H which followeth ſhall be bu: Co. 
venants z bur the Proviſo followerh, and therefore ſhall be but a covenant. Then the fwb- 
ſequenc ſentence explaiderh ir alſo, for there it is ſaid, And furcher it is covenanted and 

ranced between the ſaid parries,8c.- Ergo, the next dauſe before was but a Covenary, for 
A much chis word (further) impliech. 4. It was objefted, that if the Proviſo ſhall be x 
Condition it ſhall referre to the clauſe next precedene, /@s/. ro the fine ro be levied accor- 
ding to the of the Covenant next before, and not to the recovery which is more 
remote and diftant from it by the interpoſttion of the ſaid Coyenane concerning the fire, 
Et ad proximum antecedens fiat relatio nsfo innpediat xy ſententia. 

As to the firſt ObjeRion ir was anſwered and reſolved, That the intenc of the parties wi; 
not, that the eſtate ſhould paſs by the bargain and ſale, but that the eftate ſhould be cor. 
__— che recovery ; and that the Indentures ſhould dire the uſes and intents as well 

the recovery, 8s of all other con ces afrer cobe made : Then it is apt and naty- 
ral that the Indentures which dire& the uſes which cannot be raiſed till the recovery be 
had and executed ſhould comprehend the Conditions and Limitations annexed to the utes ; 
and as well as the Indentures may direR the ules of the recovery ſubſequent, ſo may they 
declare the Conditions and Limitations alſo to the fame uſes : And the Statuce of 27 H.$, 
doth execute the eſtate according to the manner, condicion, and quality of the uſe, to tha: 
by force of the (aid ARt the eftate it ſelf is conditional, and that is d by the gene- 
ral allowance and experience in all the conyeyagces of the whole "* 

To the ſecond Objeftion it was anfwered and reſolved, That ic was not unjuſt or unequa! 
that the bargainor ſhould annexe {ach condition as pleaſed him to the eftate of the land, 
for the land moyeth from him, Ee exjms eft dare, ejus eft diſponere, and the bargainee hath 
accepted it. 

"Tothe third ObjeRtion it was anſwered and reſolved, that neither the precedent, nor the 

ſubſequent covenant do take away the force of the Proviſo; for although that words of co- 
venant have been contained in the ſame clauſe of the Proviſo it ſelf, yer Proviſo being in 
judgement of Law 2 conditional word, ſhall not loſe his force. And therefore it hath been 
adjudged between Simpſon and Titterel in the Common Pleas, where the Caſe was, Thar 
Serjeant Bendloes 13 Nov, 26 Eliz. deviſed unto Titterel certain lands in Eſſex for 
40. years, Provided always and it is covenanted and a berween the (aid partics, that 
the leſſee,8:c. ſhould net alien, and it was adjudged, that it was a condition by force of 
the Proviſo, and a covenant alſo by force of the other words. Alſo it was adjudged in 
che Kings Bench Paſch.z6 Eliz.. Ret.3 51. between Henry Earl of Pembroke Plaintiff and 
Henry Barkley Knight,and Symons Defendants ; And the Caſe was, that the Earl of Pew- 
broke granted the Office of Lieytenancſhip of the weſt part of the Foreſt of  Fronſe/wocd in 
the County of Somerſet to Sir Aforice Barkley (father of the ſaid Sir Heavy) in tail, Pro- 
vided always, and the ſaid Sir Morice Berkley for him,8c., doth covenant and grant to 
_ _ _—_ og _—_ hethe fajd Sir Aforice, nor any of the heirs males of 
cut down any w wing upon any of the premiſles ; And it was 

reſolyed by all the Judges of England upon before Ps. Serjeants Inne, that 
h the Proyiſo were coupled with the expreſs covenant of the grantee, and every con- 

dition to be created by the words of the grantor, donor, feoffor, &c. yet in jucge- 
ment of Law this word (Proviſo) was a condition created by the grantor, although chat 
all che reft of the ſentence was the words of the grantee, for Proviſo being an apt word 
of condition, the fame ſentence doth contain the words of the grancor purporting a cor- 
dicion, and the words of the grantee comprehending a ceyenant, which judgement was 
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afterwards reverſed in the Exchequer Chamber for defeRt inthe declaration, and nor for 
the marter in Law, for that was reſolyed by all the Juftices. And in the Caſe at Barre the 
ſpecial Habendaw was obſerved, [cil. To have and to hold to Andrower and his heirs in 

ſame nianner and form as afterwards in the ſaid Indenture is mentioned ; by which it 
appearcth, that the intent of the parties was that che eſtate of Androwet ſhall be ſab mode, 
which ſhall nor beif the ſaid Proviſo make nor a condition,or conditional limitationas Pop- 
haw chief Juſtice called it. Note in this Caſe 27 H.8. 18.4. Dock wray: Caſe, Littleton 
Chap. Conditions, 14 Eliz, Dier 311. 4& 5 Phil. % Mar, Dier 152- that this word 
(Proviſo) maketh a Condition, bur when Proviſo dependeth upon another lencence, or 
hath reference to another part of the deed, yet it makerh not a condition but a qualifica- 
tion or limitation of the ſentence or part of the deed to which it is ceterred,. As in 5 Eliz:; 
Dier 122. berween Eyre and Orme, a notable Cate, 17 H.g. a leaſe without impeach- 
ment of Waſt, Proviſo that he ſhall not doe voluntary Waſt, Litr. Chap. Rents. Gran 
of a rent, Proviſothat the grantee ſhall nor charge his peripn. Tramingtons Caſe in the 
Kings Bench Paſch. 16 Fliz. Ror.373- there a Proviſo rendingto quality and explain 2 
ſentence precedent maketh not a condition, 2 & 3 Phil, & Mar. Dier 150, Parkers Cafe, 
Proviſo amounteth to a Coyenant, 28 H.$, Dier 1 3.6. 

Note Reader,the Caſc in g5 H.$. Br.Condir.159. commonly cited to prove that a Pro 
vilomakes not a condition when it cometh «ter alias conventionesdoth not warrant ir, bu? 
ifit de well obſerved, the opinion there is good Law,and Rtandeth well with the judgment, 
For there it is ſaid, Nor pro lege, that Proviſo put (this is to be performed or noc done) 

che part of the lefſee upon the words of the Habendaw was 2 condition, yer contrary 
+ Proniſo (to be performed or not done) onthe part of the leflor : As if it be cove- 
nanted int the Indenture,that the lefſee ſhall make the reparations, Provi/o ſemper that the 
leflor ſhall finde great Timber,ir is not a Concition. Nor by ſome is it a Condition when 
it cometh inter alias conventiones, upon the part of the leſſee, although it is covenanted 
after the H abendam, and after the Reddexndaurs, that the leflce (hall ſcour the ditches, or 
the like, Provi/ſe ſemper that the leſſee ſhall carry the dung to fuch a field, ic is nor a con- 
dition to forfeit the Leaſe, (and it is crue, for that depends upon a precedent Covenant, and 
without the precedent Covenant could not fland ) Contrary if tuch Provifo be unme- 
diately after the Habendam which makettrthe eſtate, and after the Reddendwm (and true 
it is alſo, for then for as much as ic ſtandeth upon it lelf and doth not depend upon a prece- 
dent clauſe ir makeynh a Condition) and all that is good Law, and ſtandech well with the 
reſolution of the {aid Juſtices, and ſo the quere which Brook made there is now refolyed, 
and made without Queſtion, 

To the fourth ObjeRtion ir was anſwered and relolved, That the Proviſo bing a Con- 
dition- ought to doe the proper office of a condition, and that is to make the eftate condi- 
tional ; and therefore in what place foevcr it be put, ir having the force ot a Condition ſhall 
have reference to the cftate, and ſhall be annexed co it; And it was ſaid, 2 nod Proviſo 
eſt providere preſentia & futura, + nonpreterita. The ſecond Point which was reſolved 
by the Juſtices was, that after the recovery luffered, the Statute of 27 H.8. did execute 
the eſtate of che ſaid Mannor to Androwes according to the limitation of the uſc directed 
by the faid Indencures ſubjeR to' the ſaid Condition or Proviſo : And alto by force of 
another clauſe of the ſaid AQ created a rent of 42. |. per ann. in Blunt and his heirs, for 
tt is provided by a ſpecial branch of the ſaid Act of 27 H.8. as followeth, That where 
divers perſons (tand and be ſeite:! of and in lands.&c. in fee fimple, or otherwile, to the uſe 
and intent that ſome other perſon and perſons (hall have and perceive yearly to his or therr 
heirs one annual rent out ofthe {ame land;,&c. in every ſuch caſc ſuch perſon &c. be ad- 
judged and in poſſeſſion and ſeifin of the ſame rent, &c. as if a ſufficient grant, &c. had 
been made. &c. by fuch as were or ſhall be ſeiſed ro foch ule or intent,&c. 20 Eliz., Dier 
362. acc. And alchough in che Caſe at Barre the uſe of che recovery was firſt limited to 
Androwes and his heirs by the Indencares, and then came the clauſe, Yeelding for the faid 
Mannor 43.l. per ann. to Blunt and his heirs ; and although that it was objedted, thar 
the rent ought to be limited out of the eftate of the recoverors, and nor out of the poſſel- 
fron which Androwes had executed to him by the Statute according to the uſe limited to 
him by che Indenture, yer it was agreed that Blunt ſhould have the ſaid rent by force of 
the faid clauſe of the Act of 27 H.8. for the intent of the parties appeareth, thac Bluxt 
thould bavye the rent, and then che Law ſhall make ſuch conſtru&ion notwithRandirg the 
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Reddendwm cometh after che limitation of the wie thac ke ſhall pay the fame who ought 
it, #t 105 mags valear quam pereat. - 
- Ferdly, ic that che fine levied' to Ferkins by Blant and Androwes hath 
not extin& the Condition, and that was the great 10n and doube of the Caſe; ard 
alchough ir is true which the Philoſopher ſaith, quod facarns error nuda veritate in multy; 
eſt probabilior, & [epenumero rationibus vincit weritatem error, and although as much 
was objeRed againſt the Condition as the art and wit of any man could invent or ima- 
gige, yet it was reſolved that the Condition remained for many notable reaſons ; and 211 
the Objeiofts were well and fully anſwered and ſatisfied. Firſt, becauſe that by che ge- 
neral Covenant it.is declared, that all manner of eſtates, aſſurances, and conveyances ater 
co be made of the faid Mannor ſhall be to the uſes and intents comprited in the Indenture, 
and co no ule, or intent, within which Covenant the fine levied to Perkins is included, for 
that is one manner of eſtate of conveyance and affurance, and therefore ought ro be to the 
uſe and intent of the Indenture, and the uſe and intent of the Indenture was that the Con- 
dition ſhould remain, and that the eſtare of Antho::y Androwers ſhould be ſubjeR to the 
ſame Proviſo ; and therefore the firſt general reaſoa of their reſolution was, that by the 
Common Law the fine was ſo direRed by the general Covenant to have ſuch ſpecial ope- 
ration according to the intent of the parties in this Caſe of a common affurance that the 
Condition ſhall not be touched thereby, bur that the fine ſhall excin&t all other rights a:d 
titles to the Mannor ſaving the ſaid Condition onely, which ſhall not be extinguiſhed 
chereby, and that is proved by the like Caſes ar the Common Law. And therefore in g F. 
3.1.6. & 13 £.4-3-the Lord by deed may releaſc all his right in the land, faving to him 
bis rent. So 3 E:2. Voucher 108] one may enter into the warranty ſaving to him his rert ; 
And 50 E.z-12. a man mayenter into warranty ſavirgto him his Condition. And Pat- 
»aws Calc 4 & 5 Phil. & Mar, Dier 157, was cited ; where Patnem by deed indented 
did enfeoff Dancombe and his heirs of the Mannor of Duncombe, rencring to Parnam and 
his heirs a rent With clauſe of diftreſs, and fos not paiment a reentry,&c. And by another 
Indenture of the ſame date, Patmam covenanted with Dancewbe to levy a fine of the 1aid 
Maannor before ſuch a feaſt, &c. which 6ne ſhould be to the ules, intents, and purpoſes ard 
conditions expreſled in the former Indenture, and to no other ; And after the fine was le- 


vied accordingly by P«tnam to Duncombe comg ceo, &c. with ulual words of releale of 
all his _ And it was reſolved that neither the condition nor the rent were touchey by 


the fine levied of the land by reafon of the former Indenture which wyled the fine : Ard 
there it is ſaid,chat ic is like a releaſe made by the Lord to the Tenant of the land Salvo /i65 
dominio ; and all this appeareth in the Reports of the. Lord Diey : The like judgemen: 
was g ven Trinit.23 Eliz., as the Lord Dier there reporteth per opinionem omninm Juſt i- 
ciar de banco, upon an evidence toa Jury in Eſſex, berween Tſſer Plaintiff, and other 
Defendants, notwithſtanding a general entry into the warranty by Bradborne and his wite 
upon a voucher in a Writ of Entry in the Poſt, and the iſſue was #tr nm recuperatio prea' 
fwit ad opus & nſum ditt the Recoveror tantum, &c. but ad wſnm etiam that a rent re- 
ſerved by the husband and wife by fine before the recovery by them to T »ſſer levied, ſhall 
be aflured ro Bradbors and his wife in fee, and not to be extinguiſhed, upon which proprer 
opinionem Curie T uſſer was Nonſuit. So there it appedreth by the opinion of the Curr, 
that the aſſent and agreement of the parties did preſerye the rear notwithſtanding the ge- 
acral entry into the warranty ; and by the eſpecial agreement of the parties the recovery 
1s ſo directed that the rent is not touched by the general entry into the warranty. And it 
was adjudged in the Kings Bench 7 rinit.34 Eliz. berween Clever and Childe Rot $05. 
according ro the reſolution in Patnems Calc ; and lo for the fame reaſon was ir ad judoed 
inthis very Caſe now in Quellion, Paſch.14 Eliz, Dier 311. in a Ynare tmpedit for the 
Advowſon of Alaxton that the Condition was not extin& by the faid fine ; fo that 
as is commonly ſaid, Mods & conventio vincunt legem, and the Covenant and apree- 
ment of the parties hath power to raiſe an uſe as in Bainrons Caſe Plow. Comm. 2. To 
declare uſes upon a fine or recovery as common experience hath allowed : 3. To preſerve 
rents and conditions, and ro dire fines and recoveries, &c. toenure to certain purpoſes, 
as in Putnam and other Caſes before hath been cited. 

Againſt whichit was obje&ted, 1. That the condition or rent cannot be ſaved by the 
Indenrure, for no ſaving can be in a collateral deed, or record, but ought to be ſaved in the 
iame deed or record, as-inthe Caſe ſet before, where the Lord releaicth to the Tenant, it 

ought 
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ugh ſaved by a faving in che ſame deed, and nor by.any covenant or ſaying in any 
_— —— 9 Ar ſo the Books arein 50 E.3.12. 2. & 4 E-2. Voxcher, thac 
2 man may enter into the warranty, ſayingto him his rent or aRion, but the ſame ought 
© be in the ſame record, for it cannor be ſaved in any collateral record or deed. And there- 
fore if a man by deed covenanteth chat he will make a feoffment, and char the feoffmenr 
hall be upon condicion chac if the feoffee doe nor pay a eertain ſumme before ſuch a Feaſt 
that he ſhall reearer,and after he maketh a feoffment without comprehending avy condition 
in ic, the feoffment ſhall be abſolute, and ſhall noc be ſubjeR ro the condition compriſed in 
firſt deed. | 
= that it was anſwered and reſolved, 1. That the general Covenant ſhall rule and di- 
ret che fine co have his operation co extinR his right and title whatſoever ſaving the ſaid 
Coadition, although that the ſaying be nor within the ſame record, and that for divers 
"O94 
wr Objection which hath been made might have been made againſt the Reſolution 
of the Juſtices ya the time of Queen Mary in Putnem: Caic, and of the Coun of Com- 
mon Pleas in the Queens rime in Bradbwries Caſe, Clevers Caſe, and in this very Calc , 
for in all cheſe Cales ir was agreed, that acither the condition gor the rent were extinRt or 
couched, but continued, norwichlianding the fine ſur connſans de droir come cro,c. and 
the encry into the warranty ; bur it appeareth alſo in our Books chat it is not of ne- 
chat the laving be always in the ſame record or deed, but in ſome Caſes may be ccn- 
rained in another deed, although that by the Law it might have been ſaved in the ſame 
deed or record. Asin 19 Aſſ 2. & 43 Aſ-12. if the diſleiſee releaſe his right to the diſ- 
ſciſor, the ſame may be defeated by a condition contained in another deed delivered at the 
ſame time. Sothe Law of ſaving. And F.N.B.2og. if a woman make a feoffment 
ing Seed pening evae and hath another deed to ſhew that the iarent of the feoffmenc 
was, that the feoffee {hould marry her, the ſame is good, and that by reaſon of the collate- 
ral ceed, and ſhe may have a Writ of cauſa matrimonii prehecuti, or ſhe may enter if ſhe 
will, and chac is in the Caſe of a particular aſſurance, bur in the general Caſe of common 
aſſurances, that is te ſay, in the Caſe of a common Recovery, be whoentreth into the war= 
rancy may fave his rent, and yer if he enter into the warranty generally it may be ſaved 
by covenant and agreement in an Indenture made before the recovery yas it appearerh be- 
fore in Bradbaries Caſe, and that in favour of common Recoveries which are the common 
aſſurances of the land, the uſual form of which ſhall noc be altered by a ſpecial nianner of 
catry ſaying his rent or condition, but may be ſaved by an Indenture debors : And con- 
veyances Which are uſed for common affurances of land ſhall be exponnded and conftru. 
ed according to common allowance without looking intothem with Eagles eyes. And 
therefore Paſch. 35 Eliz. in Dormers Calc ic was adjudged in the Kings Beach, char a 
common recovery might be had of an Adyowlen. So it was adjudged in the Exchequer in 
Sr Williew Pelbams Caſc, that if a common Recovery be ſuffered by Tenant for kj: ic is 
a forteicure of his eſtate. And the reaſon of both the aid Judgements was, becauſe that a 
common recovery is by uſage a common conveyance, as a fine or feoffment, &c, And it 
is ſaid in Plow.Comm. in Trevilians Cale 514- that in common Recoveries the common 
ulage a:d intent of che parties isto be reſpeRted ; for a common recovery had apainſt buſ- 
band and wife ſhall barre che wife of her Dower, and yer the wife ſhall not have any ce- 
in value, and therefore in ſiriftneſs of reaſon it is hard to maintain ir, but com- 
mon uſage and the intent of the parties maketh ic a barre, And therefore it is wiſely ſaid 
ofa Lawyer, Noneft recedenduns 4 communi obſervantia, & [minime mutanda ſunt que 
certam interpretationem habuer nt. Bur the Caſe of fine in our Caſe is ſtronger then the 
Caſe of Recovery ; for in the Caſe of a Recovery the vouchee may enter, ſpecially ſaving 
his Aion, Reat, Condition,8&c. and yer wares the uſage before this time hath allowed 
ity it may be ſayed by covenant and agreement precedent, as it hath been faid ; bur in the 
Caſe of a fine, no ſaving can be contained in it, and therefore for neceſlity (and according 
common ulage always alowed) it may be ſaved by the direRion and rule of a precedenc 
covenanc and grant. And therefore it is adjudged in 6 R.2. Eftoppell 2. if a man 
and his wife enfeoff two by decd, to have and to hold to them and their heirs, and afeer. 
wards the feoffor and his wife levy a fine /#r conn/ſans de droit to them and the heirs of one 
of them, that the ſame is no concluſion, but that boch ſhall have the fee ſimple as they 
had before : And there Sk;pwith chief Juſtice of the — Pleas, ex afſenſu Belk- 
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, & ſeciornum ſnorum, gave four reaſons of their Judgement, 
" Mow they had fee Piocce by the feoffmenr, and therefore that the fine ſhould 
enure but as 2 
. The conuſans to them and the heirs of one of them come ceo, &c. might well ſtard 
ith the eſtate which they had before, for whereas the fine acknowledgeth If co be the right 
of one (this is the fee of one) it iserues for the renements were the right of the one and other, 
Ergo the right of one, <1 

3. We cannot take other fines, for the fee fraple ought to be determined in one perſor 
certain by the fine, 

4. The fine is not execurory but to extinct the right of the wife onely, wherefore it i; 
no _—_ Note from this, that the precedent feoffment doth rule and dire& this (ub. 
ſequent fine ;. Alſo for as much as the fine by Law camnot be levied in ocher form, it (hall 
be ruled and direRted according to the agreement and covenants of the parties.S 
if rwo Parfons of two leveral Churches one Inſtrument in writing change their Benefices, 
by way of exchange, and to thar purpoſe refign them into the hands of the Ordinary ny 
the Patrons preſent accordingly, and one of the Parſons is admitted, inſticured, and i::4y. 
Red, and the other is admitted and infticured, and dieth before induRion, alchough the ir. 
duRion of the other were abſolute, yer ic was directed by the precedent agreement, which 
was by way of exchange, which ought to be executed on both parts in the life of the par - 
ties ; and the inftirution and induRtion cannot be upon expreſs condition, nor in other Go 
then was done, vidr 45 E.z. Efteppel 10. ; 

Secondly, it was anſwered, that in this Caſe, that the bargain and ale, the recovery 
and the fine, although they be made, ſuffered, and levied at ſeyeral rimes, yer all of them 
by che mutual agreement of the parries make but one affurance of the Mannor according 
to the ſame original bargain and contraRt, and therefore each of them doth tend ro perfect 
the ſaid bargain, none of them to deftroy any = of it, or to overthrow the true intent and 
meaning of the parries in any thing, bue ſhall be taken as one affurance made ac one time. 
As if a man make a leaſe by Indenrure for life, of lands lying in ſeveral Counties, and ma- 
kerh livery ofthe land in one County, yer one entire refit ſhall iſſue out &f the lands in both 


Counties, and yer the livery by which the eftate paſſed was made ar ſeyeral times, and 

therefore ic might be argued char preſencly by the firft livery, the rent ſhall ifſue our 0f 

——— in fubverſion of the intent and agreement of 
in 


the parties, but when all aAs are performance of the original contract and agree- 
ment of the parties, the Law ſhall judge upon them as execured at one time : So if a nan 
makerh a deed of feoffment with warranty, and delivereth che deed to the feoffee, and a'- 
terwards at another time makerh livery ſecandam forman charte, the warranty is good, 
and yet it may be objeRted, that when the deed was delivered, no eſtate paſſed ro which 
the warranty could be annexed ; nor no eftate was in the feoffee upon which the deed 
might enure as a releaſe with warranty, but the deed which comprehended the warranty 
rook effeRt _—_— the delivery of the deed before the livery of ſeifin ; and fo by nice 
conftrucion u iftinRion of time, the warranty ſhould be overthrown, bur the war- 
rarity is good for the cauſe aforeſaid. And in theſe common affurances prexs juri/perit:- 
rm is to be obſerved, and the ſentence of 7 heophraſtas in Metaph. is true, 2 ws rationem 
in omnibus querunt, rationem ſabvertunt 3 and for as much as the end of the Law is to 
ſettle, repoſe, and make peace between man and man concerning their poſſefſions, it ſhall 
be a dangerous thing tomake any confirution againſt the general allowance of common 
aſſurances, for thereupon would riſe infinite contentions, quarrels and ſuits, which would 
be inconvenient. 

The ſecond ObjeRion which was made againſt it was, that this fine was upon a grant 
and a render, and therefore without writing could not be ayerred to be to an uſe, for char 
implieth confideracion in it ſelf, and therefore by naked ayerment by word, cannoc be 
averred to be to any other uſe or intentthen is compriſed in the fine ir ſelf, bur by deed it 
may be ; Alſorhe finding of the Jury is not material, for their finding oughe to Olbmic ro 
the judgement of che Law, as in Amy Townſend: Caſe Plow.Comm. it is . So hol- 
deth F,N.B. 205-6. If a woman maketh a feoffment in fee by deed rendring rear, (he 
cannot by word averre that it was canſ4 marrimonss prelocurs, for it appearech by the 
deed that the reiervation was the cauſe of the feoffment, but if ſhe hath a deed tro ſhow 
that the deed was to the inteat that he ſhould marry her, then ſhe may well maintain a 
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"Writ can/4 matrimonis prelocats, but without ſhe cannor, asit is adjudged in 8 E.z. 
Youch78. ſee 8 Af.34- and thereupon the Caſe of #4ilks 1 Ma. Dier and many other Cafes 
were cited ro this purpole ; bur they did rely upon the opinion of the whole Courc of Com- 
mon Pleas 14 EV. Dier 311. in this very Cafe, That wichoue writing a fine upon a grant and 
render cannot be averred to be te any uſe or intent then the fine it ſelf doth import ; And 
chen they objeR in this Caſe, that for as much as the Indentures which ſhould dire this 
fine was levied by B/wnmt and Androwes to Perkins, who rendred a rent to Blunt, 2nd the 
Mannor to yrs Aro the ſaid Indentures cannor declare any uſe or intent of the land from 
Perkins, who is a ſtranger to the Indentures, and of a fine levied to him. by which be 
rendreth a rent to one, and the land to the other, as is aforeſaid, which cannot be directed 
by any naked ayerment, for the expreſs conſideration and intent after in the fine, and no 
deed ro which Perkins was not party can diret it, becauſe that now by the murual agree- 
ment of Blwne who had the condition and the rent, and of Androwes who had the land, 
chis fine is levied to Perkins, by which they make him abſolute owner of the land,and that 
he ſhould render a rent ro Blunt, and the Mannor to Androwes, (o that now Bluxt bath 
the rent of the grant of Perkins, and eAndrower hath the Mannor bythe grant and ren- 
der of Perkins allo, Ergo, the eftate of Perkins cannot be ſubjeR ro any uſe or intent com- 

iſed in the Indentnres made before berween Blunt and Andrewes, but ought to have 
a deed to which Perkins ſhall be party, and this ObjeRtion was urged by many 
reaſons. 


1. Ic was ſaid, that notwithſtanding the ſaid general Covenant, if Blunt or Andrewes 
had made a feoffmenct or levied a fine upon any new agreement or conhideration,although 
that ſuch new agreement were but by word, that the general Coyenant ſhould not rule 
any conveyance or aſſurance made upon new conſideration or agreement, and cherefore if 
Blunt 2nd Andrewes had enfeoffed Perkins, or levied a fine to him for any ſumme, or 
other conſideration, this feoffment or fine ſhall noc be ruled or direQed by the general Co- 
venant, nor the general Covenant ſhall direct or rule any conveyance, bur thole which are 
made upon the firſt confideration, and in performance of the firft bargain, and not for any 
new conſideration, quod fait conceſſnm ; then 4 conceſſis, they obje, Thar his fine levied 
imports in it ſelf a new a and conſideration, and chat for divers cauſes. 

x. This fine. as i hath been ſaid, importeth an expreſs confideration in ir ſelf, ſcs/, in 
conſideration of a fire levied by Blunt and Androwes to Perkins, he granteth and rendrech 

a rentto Blant and the Mannor to A ndrowes, and no ayerment by word ſhall be received 
to ſhew that this fine was levied to other uſe or intent then is contained in <he fine, ſo that 
the manner of the fine importech a new agreement. 

2. This is a fine by both aria a 6 Indenture, whoſe eftate cannot be ſubjeR 
to declarations and covenants made berween Blunt and Androwes, and thisnew perſon 
maketh a new agreement. 

3- The firſt bargain and ſale and original contraRt between the parties is alcered in ſub- 
Rance andeffeR : for by the firſt bargain Blame was to have a rene of 42.1. ro him and 
his heirs, and by this fine the rent is rendred by Perkins to him intail, che remainder over 
ro a ſtranger, ſo char this eftate tail which is new, and limited in remainder to a new per- 
ſon in fee, doch manifeſt that there was a new agreement berween the parties, then ex con- 
ſequents the faid Indentures cannot rule or guide the "intent or ule of this fine, the aver- 
ment by word cannot be by Law. and the finding of the Jury is not material, for here is a 
new agreement of record, and none will affirm, that there ſhall be two rents to B/wnt, one 
tn fee, and the other in tail, for that ſhall be againſt the intent of the parties, and againſt 
all Law and reaſon. 
| To this it was anſwered and reſolved, that it is true that a fine upon a grant and render, 
if not in ſpecial Cales, cannot be averred by word to be to another uſe or intent then it ex- 
preſſed in the fine, feotfment, or orher conveyance : Bur there is difference berween uſe and 
confideration, for when a fine, feoffment,or other conveyance importeth an expreſs conſide- 
ration, a man may ayerre by word another conſideration, which flands with the confidera- 
tion expreſſed ; Bur yer in ſome Caſes a fine upon a grant and render may be ruled and 

in part to an averment by word. And therefore when the original bargain and 
contra berween the parties is by Indenture or other deed, as whete it is a by Inden- 
ture that a fige ſhall be leyied of certain lands, by che name of certain number of acres to 


diyers perſons, and that they ſhall grant and render the land agzin in fee ſimple _— 
al 


&5 


The Lord Cromwels Caſe. Part II. 


ſhall be to cercain uſes ; the fine is levied of the land, but ſome variance is in the number 
of the acres compriſed in the fine, or the fine is levied co one of the parties onely who 
granteth and rendreth the land, fo as there is variance berwixt the Covenant and the fine 
in number and perſon ; and yer God defend but that this fine ſhall be averred to be to the 
uſe of the Indearure, for the original bargain, and agreement of the parties was declared 
by writing, and alchough ſome ſmall yariance be in quancity, perſon, time, or the like,be- 
twixt the fine and the Indenture, yet the Law (which in common afſarances hath great 
reſpeR and regard to the intent of the parties, and to the ſnbftance and effeR of their or; IT 
nal bargain and agreement) will ſufter an ayerment to agree the fine and the Indenture, 
- noewithftanding theſe petit circumſtances of number, perſon, time, and the like, when the 
party averreth chat there was not any new conhideratfon, nor any new agreement berween 
the parties, but that the fine was levied according to the Indenture, and to the uſes and ir.- 
rents contained therein ; And it is agreeable to Juſtice and Equity, and prindpally in com- 
mon aſſurances of lands between parry and party that ſome perit variance or circumſtance 
ſhall not oyerthrow all the ſubſtance and agreement of the parries in cheir Indentures to 
the diſ-enheriſon of one of them. And it was agreed in Taverners Caſe' now of late re- 
ferred to the Juſtices our of the Chancery, that if A. hath 10. acres in D. and B. hxth 
LO, acres inthe ſame Town, and A. levieth a fine to B. of 20. acres, and B. granteth ard 
rendreth 30. acres to A, in fee, yet A. ſhall not have the 10. acres of B. if not that ther: 
were 2 ſpecial agreement between them to ſuch purpoſe, for otherwiſe the conulee ſhall not 
be ſaid co render more then he received. 

And to that which is ſaid, that Perkins is a ftranger tothe Indentore, and that Blunt 
and eAndrowes cannot limit the uſe or intereſt of theland, which by the fine was ab{o- 
lutely che Indenture of Perkins, and chat Perkiss onely hath the power to limit the uſe 
and todiſpoſe of the land and noother ; To that it was anſweretl and reſolved, that the 
ſcope and pu of the Indenture, . — Huerta. ad, nas whe the parties was, that 
Amndrowes (hall have the Mannor, and B/znt a rent our of it, and for rmance of it, it 
was adyiſed, that both ſhould joyn ina fineto Perkizs, and that he ſhould render the ren: 
to Blunt, and the Mannor to — ſo that it appeareth Perkins was but an inftrumen: 
ro rmthe original agreement parties, and had not er tolimir any uſc, 
or pr other Sipolitica of che land then Blunt and be dad direted wg for 
if he had not agreed to make the render in the ſame fine as it was deviſed by B/unt and 
Androwes, they would never haye levied the fine co him, fo thathe is but an infirumerc 
ro perform the agreement of the parties, and all ſhall be faid ro be done by the order ard 
diſpoſition of Androwes and Blunt according to their original bargain and agreemen: : As 
in the Caſc in 2 Eliz. Dier 172. Lane held ef the Mannor of Wa/greve by Knights (er- 
vice, which Mannor was holden over of the King in Capite, Lanelevied a Lie of the Te= 
nancy to one, who granted and rendred ic to Lane for life, the remainder to his wiſe for 
life, the remainder to the right heirs of the husband. And it was refolyed in the Cour: 
of Wards, that although that the wife were immediately in by the render of the conuſce, 
yet becauſe that it appeareth that he was but an inſtrument to render the land as Laze 
ſhould dice him, it was by the judgement of the Law the diſpoſition of the husbard or 
the advancement of the wite. And it appeareth, that Perkins in the Caſe at Barre was but 
an inſtrument to perform the original contrat and agreement of the parties, and that he 
had not any power to oyerthrow the faid contra and agreement of the parties, which 
would be more apparent if firſt the parti:s of the fine, and chen the ſeifin of Perkins be 
examined and contdered. 

Asto the fiſt, if any part of the fine ſhall deſtroy the Condition, it ſhall be the conu- 
ſans of the fine, for that is made by Blwnt who hath the condition, and by Androwes who 
hath the Mannor ; pur cafe then, that Perkins had refuſed to make render, then it 
ſhall bec'ear chat this conuſans to Perkins might be direQed by the bay covenants in the 
laid Indencure, alchough that Perkins were a Rtranger to ir, and that is proved by the 
common aſſurances. For if A. by deed indented berween him and B. bargain and (cll 
Jands to B. and his heirs, and it is covenanted between them that A. ſhall levy a fine to 
B, and that C, who is a ſtranger ſhall recover the ſaid layds againſt B. ina common re- 
covery, which recovery ſhall betothe uſe of B. and his heirs, the fame is good without 
queſtion, for that hath been agreed by them who have argued on the contrary part ; That 
the ſaid Recoverors in the Cale at Barre, although they were Rrangers to the Indenture, 
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yer their eftace was ſubjeCt co the uſes of che Indenture : And itis uſual if Tenant in rail 
with remainder will bargain and ſell che land by . deed indented andenrolted to. his friend 
and his heirs, who ſuffer a common recovery with double voucher in Which the bargainor is 
youched, and yer all that is to the ule of the Tenant in rail and his heirs, and fo is- uſual to 
be averred ; for aow upon the matter the bargainee is bur an inſtrument co be Tenanc to 
the Precipe inthe recovery which ſhall betufferad to barre the cftare tail and all the re- 
mainders, and the bargain and ſale was onely tothis purpole ;3- theri if no render-had been 
made, this conuſans might have been ruled & dieetted by che-lndenture + Then: it is ro be 
conſidered what (eilin Perkins bad, 8 truly he bad nor ferfin but atone nftant, and egcly to 
rhis purpoſe to make the render, for his wife ſhal not be endowed,nor the land ſubject co his 

ifances or Statutes ; and the render is to Androwes who was party 10 the Inden- 
cure, {0 as the render of Perkoxs cannot extindt che condition whas b Blame bad, but the co- 
nufans of Blwzr ſhall extinRit if any thing ſhall extinct it, becauſe that Blaxt ac the time 
ofthe making thereot was abſolute owner of che Mannor, and bad abſolute power to de- 


dare ro what uſes and intents the ſaid recovery and all other afſurances- (without new (5] 


© as hach been ſaid) ſhall be, Alſo although that Perkins were a ftranger, yer 
the render was t Andrewes who was party. | 

Further ic was faid, that in this Caſe &z»r joyned with Androwes in the fine for neceſ- 
liy z for if he had not been party to the fine, che render of the rent could noe be made 
uato him, ſo that for this ſpecial purpoſe to have affurance ot che rent by the render of the 

fine he joyned with Androwes, fo that be might (hew the whole ſpecial marter, by which 
icappearech ro what intent and purpoſe he joyard ia the fine. And the reaton of the Book 
of 6 R.2. is to be oblerved. For there the Juſtices (roavad an Eſtoppel) regard che ſcope 
and purpoſe of the parties which levied che fine ; And alchough that the fine be of ſo high 
natuce ic will noc ſufter a bare ayermenc agaioft the purport and conuſfans of 
fine, yet when the Law requireth one of necefſi:y, and for conformicy to joyn'with ano- 
cher in a fine, the Law will ſuffer him to ſhew che crurh of che matter ro avoid prejudice 
and concluhon : Mich.zo & 31 Eliz. ina Writ of Error, berween Worſety and his wife 
Plaimiff, and Cberwocke Deicadant tor the reverting of a fine levied by che husband and 
wife, it was adjudged, chat che fine being reverſed tor the nonage of the wife, the husbaud 
and wiſe hould have preſcac reftxacion, and the conuſce ſhould not keep the land duri 
the coverture, and the reaſon and cauſe of che Judgement was, becaule chat when the bu: 
band and wie joyn ina fine, yetall the eftate paſſech from the wite, and the husband 
Lr orwy receſiry and for conformicy, and theretore the Law doth permit thar the crurh 
it be ſhewed, and chat the whole eſtate ſhall be reſtored to che wite during the life of 

the husband, agaialt the opinion of Chandiſbe 5o E.3.6. & Hil.zz Eliz. in the fame 
Coun: And for the ſame realon berween fohs Harvey Plaintiff, in an Ejeftione firme 
againſt Rafe Thomas Detendancy for lands in S. Afadrys in the County of Cornwad it was 
adjudged, That where the husband is iciſed of land in the right of the wite, and the 
busband mace a leaſe to the Defendant for 21.years, and afterwards he and his wife levied 
2 fine ſar connſans de droit come cro, Cc. ro Thomas Saint T awbywand his heirs, che huſ- 
band died, that the leaſe was ended by his death, and the conufee ſhould avoid ir, for the 
husband joyned bar for conformity and of neceſſity ; And there it was faid, that it was 
adjudged in the Common Pleas, where a recovery is had againft the husband and wife of 
the lands of the husband whercot he is feiled in tail, with a voucher over, the intent and 
purpoſe of joyning of the wife might be ſhewed ; /cil. ro barre her of her Dower, and 
yet the whale recompence in yalue (hall goe to the iſſue in tail ; and the Caſe before of 
6 R.2. ſerverh to this purpole. 

And to the Obje&tion which hath been made, that for as much as now the rent is ren- 
dred ig tail with remainder over, that for this cauſe the fine doth impor a new agreemenc 
of record, it was anſwered and reſolved, that as to the ancient rent ic was extin&, becauſe 
another rent of another eſtate, and in another manner, by che mutual agreement of the par- 
ties was granted and rendred, for two B/zxt ſhall not haye ; and the eſtate tail cannot 
be by expreſs limitation to the ule of another, asir appeareth 24 H.8. Br. Feoffm.al uſes 
40. 27 H.8$, to. where it is faid, that ſo it was of fate adjudged by the advice of all the 
Juſtices intending the (aid Reſolucion in 24 H.8. And according to that jt js adj udged 
in Parliamenc, as it appearech by the Stature of 1 R.3, And ſoit was reſolved by the grea- 
ter part of the Juſtices in this Caſe ; but althopgh that the rent was altered, yer ic is no 


caule 


} <0 


The LordCromwels Cile. Part 11. 


Pe er_— 


(6) 


[79] 


cauſe for alteration of theeſtate of the land, forche Jurors have found that there was 5+, 
any new conſideration or new 2 for the land, bur that the fine was to the v6 
and incent of the firſt Indentures ; and Perkins, Androwes, or any other hath nor any 
prejudice-by it, for Blunt contenteth himſelf with an eftace tail in a rent which wa; 
of ſuch furnme, as he had in fee before, and therefore appointed Perksns to limic the te. 
mainder in fee over to him he ; nominate to: him, bur the ſame is nor apy 
caule ro alter the quality and condition of the eſtate of Androwe ; for Blunt hath nc 
any benefit, nor Androwerany prejudice by the alteration of the render of the ren:; arg 
Andrewes hath not given any conhderation to have ati eſtate ablolure, or to extinguiſh 
the Condition. 

And another reaſon to maintain the Reſolution in Parnams Calc, Bradbaries Caſe, a4 
Clevers Cale was made the Starnce of 27 H.8. of uſes ; for before that Statute, |: 
Blunt had by deed enfeofted another of the Mannor to the intenc that he himſelf ſhoy? 
have a rem of 42.1. to him and his heirs, and that the feoftce ſhould Rand ſeiſed to the 
uſe of Andrewes and his heirs upon certain conditions tobe performed by Andrewes ; and 
further it was covenanted and agreed between the ſame patties, Thar all aflurances ater 
to be made ſhall be to the uſes aid intents of the ſame Indentures, and afterwards Z/y; 
had levied a fine accordingly ; this fine ſhall not extin@ the rent or the condition, tor tha: 
ſhould be againſt the original a of the parties, /and che fine which they intended 
to perfedt the former afſurance, if the rent or condition ſhould be extin, ſhould deſtroy 
the intent and meaning of the parries, and ſhould be againſt all equity and conſcience ; ar.4 
therefore the rent or uſe, being bur a thing of truſt and confidence, for which there 1a; 
not any remedy in Courr of Equity, ſhall noc be by ſuch fine levied to former ules ard 
intents extin& : Then if it ſhall not be extint by the Common Law, now the Statute ct 
27 H.8.dothexccute the poſſeſſion to the uſe in the ſame manner, quality, and condi. 
tion as he had in the uſc, 

-- And further it was aid, That at the Common Law before the faid AR, if a inan had 
made a feoffment by deed indented co another rendring rent, and wich condition to reenter, 
and further it were covenanted and agreed berween the parties, that notwithſtanding 
any fine or other conveyances made by the feoffor to the feoffee, by which the Ren: and 
Condition ſhould be extin&, thatthe feoffee and his heirs ſhall be ſeriſed to the inten: tha: 
they ſhall pay thelike rent, and to.be- feiſed of the land upon the like condition as before, 
in this Caſe, if the feoffor had levied a fine, or releaſed his right, or made any other cor- 
yeyance unto the feoffee, by which the rent or condition were extin, yet by original 

reement of the parties, a new rent and a newcondition annexed to the uſe of the lard 
ſhould riſe, and the feoffor ſhould haye remedy in equity preſently for the rene : And 
when the Condition was broken, the uſe of the land ſhall be newly raiſed co the feoffor 
by the breach of the Condition, and by original agreement of the parties, notwithſtancing 
his releaſe, or other conveyance. And the lame is touched and moved in Patrams Caſe in 
parc cited before ; And if the ſame might have been done before the Statute, now the pol- 
ſeſſion is executed to the ule by the ſaid At in the ſame manner, quality, and conditicn 
as hehad in theuſe ; And therefore that although thar a fine which enureth by way of rc- 
leaſe, or which goeth by Aitter le droit, or by way of extinguiſhment, cannot be /with- 
out more) to an uſe, no more then the ſurrender of a particular eftate may te, yer atter 
ſuch releaſe which extinguiſheth the firſt rent or condition, another may be by origiral 
agreement of the parties then owners of the land, and who had the abſolute diſpoſition to 
raiſe and dire& it as is aforeſaid, And Popham chief Juſtice ſaid, that always the declara- 
tion of che uſe made by the owner of the land ſhall be preferred before the declaratiors of 
all other; and therefore if the difſeiſor and the diſleiſee levy a fine, and che diflcitce limi: 
the uſe co A. and the conuſce of the fine to the uſe of B. antl the difſerſor to the uſe cf C. 
and A, limit the uſe ro one, the recoveror to another, and the youchee to a third, the limi- 
ration of A, ſhall Rand. 3 

Fourthly,it was reſolved that-by the death of Axdrows the Condition was broken,for 
when the foffce or grantee upon condition is to make an eſtate to the feoffor or grantor, 
and to time is limited, regularly it is true that the feoffee hath time to doe it during his 
life, if the feoffor or grantor doe not haſten ic by requeſt, and upon requeſt and day or 
time limited when he will have it, the feoffee or grantee ought to make it, and if norequelt 
be made, and the fcoffce or grantee who ought to perform the condition dieth, the cond1i- 
ton 
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tion | is broken, for he hath not performed the condition within the time preſcribed to him 
by che Laws which was during his hfe : Buc yer this general rule doth admit of divers 
exceptions and limitations. For in this Caſe of an Adyowlon Androwes had not time dy- 
ring his life, akhough no requeſt were made, but upen contingent, that is to ſay,ifno ayoy- 
dance fell in che mean time, for if the grantee ſhall tay rill the avoycance fall, then ip/> 
fs the condition is broken, becauſe B/uws cannot have all the eftect which by the grant 
ought.co have, and that isco have all the preſentations during his life, and the Adyowlon 
is become in another plight then it was: So if A. enfeoft B. x Afaii upon condition chat 
be granc to #- an annuity, or rent during his life payable yearly at the feaſt of S. Aﬀfichael 
and the Annuaciation, in this Caſe the feoffee hath not time during his bfe to make this 
rant, but he ought to make ut before the feaſt of S. Michael, or otherwiſe he ſhall not 
the annuity of rent during bis life. And that may be gathered upon the Book of 
14 E-3, Det 138, thatin Caſe of grant of a renche ſhall nor bave time during his life: 
"My, two not married be enfeoffed upon condicion to reinfeoff the donor or feoffor, and 
one of them dieth, yer the other may perform the condicion, but if he who furviverh hath 
2 wiſe the condition is broken, for it he (hail make che reinfeoffmenc, his wife ſhall be en- 
dowed: And in all the ſaid Caſes when the condition is that the feoffee ſhall make the 
eftare, and the feoffec dieth, there the condition is broken, and none can perform ir, for the 
condition extenderh onely to the feoffee, but if the condition be that the feoffee or his 
heirs ſhall make an eſtate to the feoffor and no day is limited, there although the feoffee 
dieth, the condition is not broken, for the feoffee onely is not bound by the condicion during 
his life co make the feoffment, ſo as by his death the time appoinced to perform the condi- 
tioa ſhall be paſt, bur the condition doth extend alfo to his heirs indefinite without limica- 
tion of time ; and the Condition in ſuch Caſe being withour limitation of time or perſon 
cango: be broken by not making the eftare ; bur upon requeſt made by the feoffor and 
his heirs, 20d with that agreeth the Book in 3 & 4 Phil. & Mar. Dier 138,139. the 
Earl of Swrries Caie ; for the condition there (admitring it to be a condition) be'ng with. 
out hmication of perion and time, was not tobe performed before requeſt : But in the 
Caſo at Barre, if day had been limited before which Androwes ſhould grant the Adyowſon 
by che Proviſo, there if before the day Androwes had died the condicion ſhould nor be 
for when the parties by their mutual agreement give a certain time within which 
the condition ſhall be performed, and within chac time he who ought to perform it dieth, 
ſo that the condition becomerh impcſſible by the a& of God, there che eſtate doth remain 
abſolure diſcharged of the condition. See 15 H.7.13. 33 H6 26,27. 9 Eliz. Dier 262. 
and Sir Themes 1 rothes Calc, Plow. Comm. 456. And therefore it is requiſice in ſuch Ca- 
ſes that when a day is limiced that the conditian doe extend not onely to the feotfee or 
feoffees; bur to their heirs for fear of death before the day : Burt if one intend to enfeoff 
another upon condition that the feoftee before ſuch Feaſt, or within a year, &c. ſhall give 
back the land co the feoffor, 8c, it is requihite thar the condition be that the teoffee or his 
heirs before ſuch fea}, &c. give back &c. ocherwile if the feoffec dieth before the Feaft 
the condition is become impoſſible, and thefeoffor hath noc remedy by che Law co compel 
the heirs of che feoffee to give back the land. 

Another difference was alſo agreed, when the eftate is to be made by the condition to 
the feoffre, and when to a ftranper; for when the eftace is co be made to a ſtranger, the 
leoffee ugh 10 makethe fame within convenient time, for he to whom the feoffee is to be 
made being a ought not to make any requett, as the feoffor who is party ought 
to doe. And in ſuch Caſe whea 2 ftranger is to be enſeoffed, the feoffec ought within con- 
venient tine to require the Rranger to appoint a time when he will have the teoffmenc made 
to him, and at that timehbe ought to make it ; and fo the feoffee ought to give notice to the 
firanger, and requeſt him to appoint a time as is aforefaid. And therewith agreeth 44 E. 
39.9 E.q4.22.2E4.3.& 4. 19 H6.57,73,76. And in the Caſe of Litzleton fol $2. 
where a feoffment is made upon condition that the feoftce ſhall cafeoff many,&c. there ic 
doch not appear that thoſe who ſhould be cnfcoffed were firangers, or if they were ftran- 
gers, whether they died before the feofkee could enfeoff chem. 

Another difference was taken by ſome when the feoffee die:h, and when the feoffor di- 
eh before any eſtzce made according to the condition in the one Cale, the condition is bro- 
ken, and in the other not. As if A. enfeoff B. upon condition that B, ſhall vive back the 
and to A. and his wife, and to the heirs of their two bodie; begotten, the remainder to C. 
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in fee, in this Caſe if B. dieth the condition is broken as afore is ſaid ; but if A. dieth the 
condition is not broken, for the ans” 0 aaron notes if he Fe —# haſtned 

ueſt, by the feoffor his heirs, &c. a ca t4leron in r of Con- 
Sh "ls 2. for in the ſame Caſe Lirrleros faith, that if ſuch feoffee will Lincs fuch 
eftate when he is reaſonably required by them who ought to have the eftate by force of the 
condition, then may the feoffor oc his heirs enter, by which it appeareth, that as long as 
the feoffee liveth the condition cannot be broken by the death ef the feoffor ; For Littleton 
pur in bis Cale that the feoffor was dead. Bur againſt that 18 Afſ. a/timo was cited ; 
where the Caſe was, That the Lord Clifferd held his Barony and the Sheriffwick of Weſt 
merland of the King by grand Serjeanty in Caprre,and the King gave a licence to the Lord 
Clifford that he might thereof enfeoft two Chaplains in fee, ſo that they gave back the 
ſame to the ſaid Lofd C/:ford and the heirs of his body the remainder oyer. The 
Lord Clifferd according to the ſaid licence did enfeoff the Chaplains, and before they had 
given the fame back again the Lord Cliflerd died, his fon and heir within age,and in Ward 
to the King by reaſon of other lands ; and all the ſaid matter was found by Writ of Diem 
clauſit extremum, and returned into the Chancery, out of which, and of the Charter of 
licence a Scire facies iſſued againſt the ſaid Chaplains, if they could ſay any thirg why the 
faid lands fo occuvied by them in diſ-inheriſon of the heirs and from taking the Warcſhip 
thereof from the King, ſhould not be ſeiſed into the Kings hands ; who appeared and plea- 
ded the Kings licence, and the feoffment of the Lord Clifford, and ſo they were the! Kines 
Tenants by his licence; and as to the reinfeoffment it was at their will to doe it, with thac 
that they were always ready to haye made the eftate to the Lord Clifford in his life, ard 
that he would have it by fine, and thereupon brought a Writ of Coyenar, and died pen- 
dant the Writ ; and after his death they endowed rhe wife of the Lord Clifford, and were 
always ready if they had the Kings licence to make the regift eo the ſon and heir to make 
the eſtate according to the condition : And Judgement was given that the tenements 
ſhould be ſeiſed umo the Kings hands, and that he ſhould haye the profits thereof from the 
death of the Lord Clifford. note Reader (as I conceive) the ſaid Jadgement doth nox 
contradiR the opinion of Lire/erow ; for Sedlier who pronounced the Judgement gave two 
reaſons and cauſes of the ſaid Judgement : 

I. Becauſe that by the licence of the King which is here of Record, and by the office 
alſo returned, it appeareth upon Record that the Chaplains had not other eftate then upon 
condition, 

2+ That it appeareth by their plea that chey had cime in the life of the Lord C!5ford to 
have performed the condition; the effeR of the firſt reaſon is, for as much as the land was 
holden in Capite, and the licence was ſpecial to enfeoff the Chaplains, ſo as t gave back” 
to the feoffor in tail, &c. if they had made the gift in tail to the Lord himlelt they had 
preſerved the licence, but whenthe Lord himſelf died, they could not by force of the (aid 
licence make the gift to his ſon : Then for as much (as it reth by the ſecond reaſon) 
thatchey bad time in the life of the Lord Clifford to have performed it, and the nor doing 
of it drew acharge to the heir topurchace a licence, -_ the King would never 
give licence, and then the eſtate neyer (without charge, a _— of ſeifure tor want of li- 
cence) ſhould be made, and all that in default of the feoffees who had time to make ir,and 
if they had preſerved the licence ought to have made the regift to the Lord himſelf; and 
theretore ic is as much as if the feoffees had bound themſelyes in a Statute or Recogni- 
ſance, which after their feoftment ſhould charge the land ; fo if they without licence ſhould 
give it back to the heir his lands ſhould be ſeifed into the Kings hands for alienation with- 
our licence ; for this cauſe the entry of the heir was lawful. And note in the ſaid Caſe,that 
the feoffees in their plea faid, That they were always ready to have enfeofted the heir it 
they had had licence ſo to doe, by Which ic appearerh that the ſaid licence did not warranc 


them to make the gift to the heir. 


Alſo it is ſaid in the ſaid Caſe by Hampton, That if the King ſeiſe the land, ir ought to 
be in his own right, and the heirs of the Lord Clifford diſ-inhericed, for at this time he 
thought as it ſeemerh,that land holden by grand Serjeanty aliened withour licence ſhould be 
forfeited to the King : For thac ſee the Statute de Prerogative Regis cap.7. de Serjeantiis 
alienatss fine licentia Regis conſurvit Rex vaohs we.. wort ty per rationabilem exten- 
rm inde faciendum. And agreeing I have ſeen a prefident 26 E.1. Exem' Rememorat' 
domine Regine in Scaccario, That land in Cheſterton inthe Connty of Warwick and temps 
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E 1, of landsin Hadaet in the _y of Shrewſbuxy was ſeiſed and granted in fee by Ju- 
fticesin Eyre, for alienation withour licence, for then Juſtices in Eyre might have granced 
{ach land in fee rendring rent, as a Juſtice of a Forett (which in eſfeR as to this purpole 
are Juftices in Eyre) at chis day may of lands encloſed within a Foreſt withour the Kings 
leave. And Filby in 14 E.3. Dnare impedit 5 4, ſaith, That if land holden by grand Ser- 
jancy be aliened wichour licence they are forfeited by che Common Law, becauſe that ſer- 
vice of body cannot be transferred to another. © | 
Bur note Reader, at this day it is without queſtion, that land holden by grand Serjanty 
ſhall not be forfeired for alienation without 1 cence ; for if it were admitte.1 that they were 
forfeited as #%/by faid at the Common Law, yer it is declared contrary, and remedied by 
the ARt of 1 E.}-cap-12. by whichic is provided, Whereas divers people of the Realm 
lainthemſelves to be grieved by that that lands and tenements holden of the King in 
chief as all which are holden by grand Serjanty are) and aliened withour licence have 
b-en ſeiſed heretofore and holden as forfeit, in ſuch Caſe a reaſonable fine ſhall be taken. 
And fo at all cimes after that Starute, when land holden by grand Serjanty hath been 
alencd withour licence, 2 fine hath been taken and no feilure made for forfeiture ; Er opts- 
gu leyuwm interpres conſuetnlo, And foit was holden A1.3$ & 39 Eliz. by the rwochief 
Juſtices Popham and Anderſon, Periam chicf Baron, and all che other Juſtices. And the 
reaſon for which I colle& the land was holden by grand Serj inty is, firſt, becauſe che Book 
ith, that he aliened great part of his heritage, and che Sheriffwick of W/effmer/and which 
js patcel of his Barony ; And every Barony in ancient time was holden by grand S-r- 
Secondly, Hampton there (either forgetting the Statute of x E.3. or not conceiying 
the ſame to extend to grand Serjanty) faich, Thar che King ſeiled in his own right. and 
diſ-nhericed the heirs ( /c:/. If an eftare ſhall be made without licence ) which withouc 
queſtion by the expreſs letter of the AR of 1 E.z. could not de, if it were holden in Ca- 
pire and nor by grand Serjanty. So it appeareth that the Book of 18 Af. is reſolved upon 
other reaſons, and doth not oppoſe the opinion of Lirtleron, who without queſtion had 
ſeen the Book. And I pereciving the Book of 2 H.4.5. to agree with Lirtleron, cauſed 
ſearch ro be made for the record of the Caſe : Er inter records de T heſany' recept” Scacca- 
ris [ub cuftodia Theſan:” & Camer* remanen inter placit' de juratis & afſ. de ann.1 H.4. 
in Com. Devon. the Record of the ſaid Caſe was found, and the Caſe was, That Robert 
French br an Aſſiſe againſt 1/iJiaw Dean and Thomaſine his wife, and others of his 
freehold in Cexdleigh, and the Aﬀile was taken by default, and a ſpecial verdict found, 
that is to fay, Lnod quidam Thomas Glafier fuit ſeifitns de pred? tenementis cum perti- 
nentiis im eorums viſm poſitts in dominice ſno ut de feods, & fic inde ſeiſit' exiſtens eadem 
tenement cum pertinen' dedie > conceſſic quibuſdan Jo. Pro & Rogers Cock brad, ha- 
bend" fibi & heredibus ſuis, [ub conditione quod tidem Johannes & Rogers ipſnum Tho- 
mein & predift Thomaſinam adrunc xxorem ipfins Thom de eiſdem tenementts refeoff a- 
ret, habend' ciſdem Theme & T bomaſine + heredibus de corporibus ſuis exemntibus, re- 
menere reftis beredibus ipfins Thome : virtue cnjus iidem Johannes & Rogerns de tals 
fats fwermxt inde ſeifits, & poſtea predictns Thomas obrit ſine herede de corpore ſus 
de corpore ipfines Thomaſine exennt' ab/que alique refeeffament* eiſdem Thom? o& Thom. 
jaxta condutionem pred” fac*, five per ipſum Thomam in vita ſung exatt”, poſt cnjus mor- 
tem pred* Thomafina cepit in virum pred' Will. Dean: Poſtmadumgque iidem will, Deant 
& Themaſina petiermnt 4 prefato Johanne & Rogers feoſfamentum eidem Thomakne de 
pred' tenementis juxta conditionem pred” fieri : Super quo tides Johannes & Rogerns 
per quoddem ſcript* ſunm indentatum anno 14 R.2. conceſſerunt & confirmavernnt pre» 
fats Willielmo Deane & Thomaſine pred' renementa cum pertinentiss habend* & te- 
nene' e1/dem Willielmo & Thomaſine, ad totam vitam ip fins T homaſine, remanere inde 
rellis bheredibus pred T how ſecundum formam conditions pred' : ſuper quo Jo s 
Ven & Marietta uxor tjui, in jure ipſins Mariottey ut ſorors & heredu pred” Thome 
[upponend' predift feoff amentum pred" Will. Deane & T homaſine dt tenemen' pred* in 
forma pred fafts fuiſſe contra formam conditions pred' iQpenementa ils intravernnt, 
inde pred” Reberruns French per cartam ſuam,c. feoffavernnt,Cc. virtute cnjus idew 
Roberts in tenement pred' intravit, & iidem Willielmns Deane & Thomaſina ipſuns 
inde recenter amaverunt ; Et fi amotio illa diſſesfina adjndicari debear necne, dicunt quod 
ips omnine ignorant , & petunt diſcretionem.Juſticiar ,c. And Judgement was given for 
the Plaintitf. | | 
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a” of this Record I obſerve four things; Firſt, char in the ſpecial ye:di& there js rg 


mentioa made ac what time the feoffment was made upon Condition, fo that (if the time 
were material) ic might appear bow long time was paſt berween the feoffment upon congi. 
tion and che death of the fcoffor z and that anſwereth the ObjeAtion which ſome make, 
That in the ſaid Caſc of Liteleron that thoſe to whom che eſtare by the condition ſhould 
be made died preſently, ſo that the feoffees had not convenient time ro make the eſ4:e 
according to the condition ; for if the Law ſhould be ſuch, then the time ſhould be mate. 
— ce the verdict which found oo time was imperfect, upon which n: 
judgement given. But the contrary appeareth by the ſaid Book of 2 H.4.5, for 
there it by the advice of all the Judges judgement was given for the Plaic. 
uf, by which ic a h that the death of the feoffor at what time loever that it be is co 
breach of - mts 4 requeſt were wade by him, for (o it appeareth by the ſaid 
Recocd. 

Secondly, that the feoffees needed not make the eflace eirher to the feoffor in his life, or 
unto any ocher after his death until r made, becauſe that the ſecond husband and hs 
wife made 2 requeſt, as it is expreſly found by the Aſfiſe. 

Thirdly, that although by the Law che eſtate made to the wife for her life ought to hayg 
been without impeachmeat of Waſt, as it appeareth by Zittlerow fo.83- and that the w;ſe 
is covert, and it rrencheth to her prejudice, yer for as much as it was the folly of the wie 
being ſole to take ſuch husband whe would accept of ſuch eſtate ; and allo becauſe the 
eſte for life is the ſubſtance of the eſtate which ſhould be made by the feoffee, and the 
priviledge to be without impeachment of Walt is a thing collateral, and onely for the be- 
nefit of the husband and wife, and the omitting of it being for the benefic o! the heir ct 
the feoftor, it is not any breach of the condition togive him cauſe of reencry, for then the 
wife ſhould loſe her eftare alſo, which ſhould nor be reaſonable. 

Fourthly, that h the moſt ſure way had been that rhe eſtate (hould be made to 
the wife alone, yer the eſtate being made to the ſecond husband and the wite, for the life 
of the wiſe, it is no breach of the condition, for none 4 rom thereby ; And if the 
efiate had been made onely to the wife, the husband haye had as much power 
and benefit as he now hath, and therefore it is all ane in ſubſtance and effeR. 
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Bingbews Caſe adjudged in the Kings Bench, 


| an Ejeftione firme between George Strode Eſquire Plaintiff, upon a demiſe mad: 
by William Albert againſt Sir Rephe Horſey Knight, and ochers Defendants ; upon the 
general ifſue a ſpecial verdit was found cothis effect ; Roberr Bingham the Grandfather, 
Kobert Bingham the Father, 'Richerd Binghens the fon within age. Robert Bingham tic 
Grandfather held the Mannor of Bingbams Melcwm by Knights (ervice of Sir Joby Hor- 
ſey Knight as of his Mannor of Herſeys Melcum. And anno x2 Eliz, levied a fine of the 
faid Mannor of Bingbawss Melcam pnto the uſe of himfelf and Fane his wife, and of the 
heirs of the faid Roberr the Grandfather : 20 Eliz. the ſaid Robere the Grandfather levied 
another fine of the ſaid Mannor of Binghawms Melcum to the uſe of bimfſelf for life, and 
after tothe uſe of Rebers the Father (being his ſon and heir apparent) in tail, and for de- 
fault of ſuch iſſue to the uſe of the right heirs of the Grandfather : Reberr the Father 
30 Eliz. died, Richard his fon and heir then and yer within age, by which the remainder 
in gail deſcended to him. 3 1 Eliz. Sir Jobs Horſey ſuffered a common recovery of his 
Mantor of Herſeys Melcum unto the uſe of himlelf and Dorothy his wife in tail, and 
aſrer ro the ule of the Deſendanc Sir Rephe Horſey and Eayrh his wiſe in tail, and after to 
the uſe of the = heirs of Siffffobs. 32 Eliz.. Sic Jobn and Dorothy bis wife died withou! 
ifſue, Sir Repbe the Deſcendant encred into the Mannor of Horſeys Melrum » 36 Eliz,, Ro- 
bert Bingham the Grandfather died, by which the reyerfion in fie deſcended to Richard the 
ſon; 41 Eliz,. ave wife of Robert Binghem the father died, Richard Bingham within 2g2 
entred into the ſaid Mannor of Binghems Melewm, 2nd made a Leafe of part of the de- 
means thereof to Albere by deed indented for 7. years, yeelding 40.1. rent per aw». who 
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demiſed to the ſaid George Srroude who entred, upon whom Sir Rephe and the other De- 
fendancs encred, againſt whom the Plaintiff brought the Ejeltione firme for part of the de» 
means of the ſaid Mannor of _— Melcwm : And upon great deliberation and 
conference had with divers other Juſtices, judgement was given for che Plaintiff, And in 
this Caſe four Points were reſolved. 

Firſt, when Rebere Bingham the Grandfather 26 Eliz,, levied a fine tothe uſe of him- 
ſelf and Fane his wife for life, and after toche uſe of Robert the facher in rail, and after 
rothe uſe of the right heirs of the grandfather, the grandfather had a fee expeRane upon 
the eftate tail as a reverſion and not as 2 remainder. And therewith agreeth 32 H.$, By. 
Garde 93. 4 H.6 tire Done & Remainder 15. 28 HS, Dier 7, Bucknams Caſe, And fo 
it was adjudged Mich.z1 Eliz.in the Kings Bench between Fenwick and Myrford, where 
the Caſe was, That Anthony Myrford (eiled of land in fee levied a fine thereof onto the 
uſe of Margaret Myrford for life, and after tothe uſe of Jaſper Myrfordin tail, and after 
to the uſe of the right heirs of the ſaid Anthony ; and af:erwards tenant in tail died with- 
out iſſue, Anthony in the life of Aargaret made a leaſe to one Robert Halmas for a 1000, 

and died, and if this leaſe were good or not againſt the heir was the Queſtion. And 
it was adjudged that the leaſe was good, for Anthony had it as a reverſion, And fo was it 
reſolved in the like Caſe by all the Judges of England in the Caſe of the Earl of Bedfordia 
the Court of Wards. 

Secondly, it was reſolved, That Sir Raphe Horſey ſhall not have the Wardſhip of 
theland, becauſe > reverſion in fee is expeRant upon it, and the reverſion is immediately 
holden of the Lord and not the eſtate tail : But ic was objected, that in this Caſe by che 
death of Roberr the grandfather, the reverſion in fee deſcended to Richard, who is allo che 
heir of the donee in tail, and the land is holden by Knights ſervice, and oughttobe in Ward 

to ſome, or otherwiſe many Lords may be defeated of the Wardſhip of lands holden of 
them ; and Richard cannot hold the eftate rail of himſelf, and therefore Sir Rapbe Horſey 
in this Caſe ſhall have the Wardſhip ofthe land. As if tenant by Knights ſervice makerh 
a Sift in tail, and afterwards releaſeth to the Jonee and his heirs, now the donee hath the 
eſtate rail, and the reverhon expeRanr ,in this Calc if the donee dieth, his iſſue within age, 
the Lord ſhall have the wardſhip of the body and of the land : And in proof. thereof the 
Book in 38 E.3.7.was cited, where in a Writ of Ward of the land & of the heir of R.C.the 
Defendane pleaded that R.C. levied a fine to the Defendant, come ceo, &c. who granted 
ard rendred che land to him in cail, ſaving the reverfion to the Defendant, and fo R.C, the 
donee held of him ; To which the Plaintiff replied, That the Defendant releaſed to R.C, 
all his right, and ſo R.C. became his tenant ; To which the Defendant by way of rejoyn- 
der faid, Thar be did not releaſe, upon whichthey were at iſſue: And it was holden no 
=u iſſue, for which he faid he did not releale bur continued his eftare all times in tail by 
orce of the fine, and thereupon ifſue was taken ; and upon hat it was inferred, that for as 
much as the Writ of Ward was brought as well for the land as for the heir, thac the repli- 
cation ſhall not be good, if not that the Lord have the Wardſhip of the land in the fame 
Caſe : Bur the Court upon conſideration of the ſaid Book gave no great regard to it, as 
well becauſe the faid point as to the Wardfhip of the land was not moved in the Caſe, as 
becauſe ic appeareth by the joyniong of the iflue that ic was prerended chat by the releaſe the 
eftate cail was extin&t, for the iſſue is, whether he continued his eftate rail by force of 
the fine, and that without queſtion he did, alchough the releaſe were made/ Note Rea- 
der, if the ſaid Beok were agreed to be Law, yer ic is nor to be likened to the Caſe at Bar, 
for when the donor doth releaſe to the donee in tail, the fame doth enure by increaſing of 
his eſtate. And therefore if the Law ſhall be, that the Lerd in the ſame Caſe ſhall have 
the Wardſhip of the heir and land of the donee, for as much as the heir claimeth boch the 
eftates by deſcent from one andthe ſame aunceftor : Yer in the Caſe art the Barre, when 
the donee hath an eſtate tail by defcenc from his father, and the reverſion as heir to his 
grandfather ; and ſo two diſtin& eftates deſcend to hina from two ſeveral anceftors, the 
land ſhall not be in Ward tothe Lord, for the father held che eſtate in tail of che grandfa- 
ther, and the grandfather his reverſion of the Lord. But ic was holden by the whole Courc, 
thac if tenant in tail be with the reverſion expeRant co him and his heirs of land holden 
by Knighcs ſervice of a common perſon, and afterwards he dieth his heir withia age, he 
ſhall be in Ward for his body, bar the Lord ſhall not have the Wardſhip of the land, for 
the Wardſhip is holden immediately of him, and agg the eſtate rail, And if he grant over 
L 3 che 
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reverſion, he ſhall hold the eftate tail of his gramec, and although that the Seignio 
or er is ſuſpended, yet the donee hath two diſtin eſtates in him, that is to by 
the cfiate tail and the reverſion in fee ; and che reverſion is as a Menaky berwixt the Lord 
+nd the donecy and it cannot be ſaid, that in this and other the like Cajes the Lord may be 
defeated of the Wardſhip of the land for as much as the Law doth not give in ſuch Calc 
any Wardſhip of the land tothe Lord, and the Law doch wrong to no man. Bue if it were 
admitted chai che tenure between the donee and bim in the reverſion, by unity were deter. 
mined, yer nothing ſhall be holden of the Lord bur the revcrhon, and in ſome Caſe the 
" donetin tail ſhall hold of no body ; for where the Tenam: of the Archbiſhop of Canter. 
bury made a gift in tail, the remainder ro the King in fee, the donee held of no body, as it 
was holden 4 & 5 Phil. & Mar. Dier 154- 

Thirdly, it was reſolved, that if the Caſe were admitted that Robert the grandfather 
was Tenant-for life, the remainder to Robert the father in rail, and Reberr the father had 
iſſue Riebard within age and died, and afterward Sir fobs Horſey the Lord conveyed the 
Scigniory to Sir Repbe Sadler the Defendant, and afterwards Robert the grandfather died, 
that Rope che Defendane ſhall noc have the Wardſhip of Richard, becaute Rob: the father 
held not of him (nor any of his anceſtors whole heir he is) che day of his death, nor was the 
land wichin the fee or Scigntiory of Sir Rephe the Defendane or any of his anceſtors whole 
heir he is,at the time of tne death of Robert the ſon ; and a man ſhall never have the Ward- 
ſhip of the heix, when the land was not in his fee or Seigniory, or of ſome of his anceſtors 
at the timeof che death of the Tenant z and the ſame is proved by the words of the wr 
of Ward, that is to ſay, Precipe qued reddat cnſtodiam terre & beredss C. que ad ipſum 
pertiner, eo quod C. terram illaw de eo tennit dic quo obiit, And of ſuch effect arc che 
words of the Writs of Diew clanfit extromum, and Mandamw : And alhough that du- 
ring the life of the Tenanc for life, the heir of himin the remainder ſhall not be in Ward, 
becauſe the Tenant for life is Tenant to the Lord paramont, and the Lord ſhall not have 
che Ward(hip ſo long as he hath a Tenanc for life ; yer the death of rhe Tenant for life is 
not the cauſe of the Wardſhip, but is a remoyal of the impediment for which for the time 
he wa# not in Ward : As it was holden Paſcb.39 Eliz. inthe Common Pleas ina Wri: 
of Waſt betwiat Pager and Cary, Thar if there be Tenanc for life, the remainder for life, 
the remainder in fer, and the Tenane for life commicterh Waſt , and afterwards he in the 
remainder for life dieth, now he in the remainder in fee ſhall have an ARtion of Watt, tor 
the mean cate for life which was the impediment is removed: Alfoit was ſaid, when to 
rhe perfeQtion of a thing two accidents are requifue, 2nd one happeneth in the time of one, 
and the other inthe cime of another, in ſuch neither che one nor the other ſhall cake 
benefic of is, becauſe that both doe not happen in the time of any of them, and both arc re- 
quiite to the conſurmacion of the thing. As if Lord and Tenant be by certain rent, and 
the Tenant ceaſeth for one year, and then the Lord granteth over his Seigniory, and ther 
the Tegan: craſeth for another year, in this Caſe none of them ſhall rake benefir of this ce(- 
ler, quod fuit conceſſam, 

And a Caſe was adjudged in this Coun, Trexir.25 Eliz. in Lacyes Caſe, That whereas 
Lacy Rirook Peacock and gave him a morcal wound upon the Sea, of which Peacock died 
at Scarborewgh in the County of Tork, and Lacy was diſcharged of it, for thoſe of the 
Ne ola could not enquire of his death, without enquiry of the troke, and of che 
blow they could net enquire becauſe it was not done within any County : And thoſe of the 
AINEIPIIS not as a felony enquire of the ſtroke, without enquiry of the death, and 
they nat enquire of the death becauſe it was not infre corpes comers ; Acd it 
was ſaid, when.divers accidents art requiſite to the conſfurnmation of athiog, the Law in 
many Caſcs will rather reſpeR the original cauſe then any other. As6 E.3.41. it a man 

one to & Church in the time of Warre, and ic the preſence is adnucred aad in- 

in the timeof Peace, the Law giveth regard tothe original a&, char is to ſay, the 
preſeacment, and all chat followerh thereupon, alchough it were in time of Peace, ſhal be 
avoided : And gow upod the whole macter this ufurpation ſhall be conſtrued to be in 
time of Warre, and ſhall nor pur the right Patron out of poſſefſion, And upon the ſame 
cexſon was Shelley: Caſe adju in this Court. And ic appeareth alſo by the Caſe of 
Dower ia 4 H.$. and cited in 5 Eliz, Dier 224. if the husband levieth a fine wich Pro- 
clamations and dicth, and five years paſs after his death, the wife is barred of her 
Dower againſt the opinion in Plow, Comm. 373. for akkhough co the conſummation 


of 
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of Dower three chings are requifite, that isxo ſay. marriage, feifin, and the death of the 


hus band; and akhough that ar chetim? of che fine levied, his title was not conſummate, 
yer the Law reſpefiech the firſt and original cauſes, //ci/, marriage and feifin. So in the 
Caſe ar Barre, it may be ſaid, char the law ſhaſl look back to the- death of him in the 
remainder, and rhe deſcent from him to one within age which is the original cayſe of the 
Wardſhip, then uaro the death of the Tenant for lite who is but the canſe fine que non, 
and rather a removal of the impediment as hath been {aid then a cauſe. But it was re- 
folyed, as it hath been ſaid. that neither the one nor the other for the cauſe aforeſaid in this 
Caſe ſhall have the Wardſhip. ro | x 

And it was (aid, that if there be Tenant for life, the remainder in fee to a ftranger of 
a Seigniory, and Tenant for life, the remainder in fee of the Tenancy holden by Kaighes 
ſzryice, and he in the remainder of the Tenancy dieth his beir within age, and afterwards 
the Tenant for life of the Seigniory aieth, he in the remainder in fee of the Seigniory ſhall 
have the Wardſhip becauſe that the land at the cime of the death of the Tenant in re- 
mainder was in his fee and Seigniory : So for the ſame reaſon, if there be Tenant for life, 
the remainder in fee of lands holden as above, and the Lord grantech his Seigniory for life , 
and afterwards he in the remainder in fee dieth his heir within age, and afterwards the 

ee for life of the Seignior dieth, and then the Tenan: for life dieth, he in the rever- 
wy of the Seigniory ſhall have the Ward(hip : So if he in the remainder dieth, his heir 
within age a5 250ve is ſaid, and afterwards che Lord dieth, and then the Tenant for life di- 
eth, the heir of che Lord in this Caſe ſhall have the Wardſhip, for an at in Law ſhall 
not prejudice any one ; and his Executor cannot have it, for it was bur a Chatrel in the 
Teſtator. And of ſuch opinion as to this third Point in the principal Caſe were Sir Ed- 
ward Anderſon, and Walmeſley Juſtices of che Common Pleas, upon conference with them 
as the Lord Pophem reported. 

—_— it was reſolyed, That Sir Rephe the Defendant ſhall got have rwo of che 
lands by the Scatures of 32 & 34 H.8. For —_— that Robert che grandfacher hach 
limited che uſe to Robert the farher which is wichin the ſaid Scaruces, yer when Robey: che 
ſon dieth in the life of the grandfather, the ſaid Statutes doe not extend further, for che 
heir of che farher who is in by deſcent ſhall be in Ward by che Common Law, and not by 
the ſaid Statures. And if the Statute ſhall extend to the ſon and heir of him in the re- 
mainder, pri ratione it ſhall extend to all the heirs of him in the remainder in i»nfigi- 
raw. Asif a common perion be Lord and Tenant be by Knights ſervice, and the Tenaac 
makerh a gift in tail to his younger ſon and dieth, and the reverſion deſcendeth co the 
ddeft, in this Caſe hc vice the Lord ſhall have the Wardſhip of rwo parts of the land of 
the donee : Burt if che donee dierh, now the eldeſt ſon having the reverſion, ſhall have the 
Wardſhip of the heir of the donee, and the Statutes doe not extend but onely to the 
child firſt adyanced if he overlive the father, and be then owner of the land. For if the fa- 
ther conveyerh the land tothe yſe of another of his ſons, and the ſon ſo advanced, al:- 
eneth or maketh any eftate of the land bona fide in the life of the father, the King or the 
Lord of whom the land is holden ſhall not have the Wardſhip by force of the ſaid Sca- 
tutes ; for the Stamntes are expounded to give ewo parts to che King or Lord when the ad- 


vancement continueth in the perſon adyanced without alteration by a& ia Law as by de- [g,] 


ſcent, or by a& of the party as by conveyance. 

The ſame Law is, when land is conyeyed for the advancement of the Tenants wife, 
or for paiment of his debts, if after the land be alicned bona fide before the death of the 
Tenanc, the King nor other Lord ſhall have the Wardſhip. And fo was the Statute of 
Marikbridge Cap. 6. de hits antem qui primogenit', (5c, feoffare ſolent, &c. expoun- 
ded : For if the father had enfe his ſon, yer if che ſon in his fathers life had ali- 
ened bons fide, it was out of the remedy of that Statute, and in ſuch Caſe the Lord 
ſhall not have the Wardſhip, as appearech by 33 H.6.16. in Andrew Weodeocks Cale, 
So in the ſame Calc if the ſon had died in the life of the father : Bur otherwiſe ic is, if 
the conveyance made by the ſon be after the death ofthe Tenant,tor then the Lord had 
own cauſe of Wardſhip, and therefore the alienation after ſhall noc take away his be- 
nefic from him. 

Allo for another reaſon Sir Raphe cannot rake benefit of the conveyance to the uſe of 
the ſon, becauſe Robere the father hath conveyed the land to the uſe of his wife for her life 
M 3 who 
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who ſurvived him, and ſo the Starure once ſatisfied. Yide 14, Elie. Dier 308. Accord, 
And fo it was reſolved: in the Caſe of one Northcote Paſch, $2 Eliz. in the Court of 
Wards, that if the King by force of the Aft be intituled to have rwo parts of the 1rd 


conveyed to one fon in tail after his death without iflae, he ſhall noc have the benefit of the 
Statute again againſt any ſon in remainder : And fo the doubt in Shawes Caſe, 2 & ; 
Phil. & Mar. Dier 130. is adjudged and reſolyed. The Attorney General, 7obs De4:. 
ridge, «nd Jobs Strode and others were of Councel with che Plaintiff; And I aurcy;; 
T asfield, Laurence Hide and others with the Defendant. 
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PART 11. 


Trin. 2 5 Fliz, berween the Queen and the Marqueſs of 
Wincheſter, which began Mich. 2 1 & 2 2 Eliz. 
The Marqueſs of 'Vincheſters Caſc. 


E Queen brought a Wric of Error againſt the Marquels of 
Wincheſter, the cfte& of the Writ of Error was, That Jobn 


July, anne 6 H.8, gave to Lionel Norrews Eſquire, and to 
one Anne Miles _ Mannor of Marlefton with the ap- 
purtenances in Aſarlefton in the County of Berk. To haye 
and to hold to the ſaid Lionel and p thy —_ the heirs 
of the body of the ſaid Lione/, and for defaulc of ſuch 
iflue the remainder to Henry Norress and tothe heirs males of 
his body : And that Terw. Paſch. 19 H.8. the Biſhop of 
wWinachefter and divers others did recover ( in the life» of the ſaid Anne ) the ſaid 
Mannor of Marlton in Marieſton, againſt the ſaid Lionelin a Writ of Eacry in 

the Poſt , in which the ſaid Lionel dii vouch one Thomas Chapipen then the com- 
mon vouchee, and Judgement was given and execution had according to the uſual form 
of common Recoveries : And atcerwards th- ſaid Henry Norreu having iſſue Henry 
now Lord Norrew of Ricote (who is now living) Peſch.28. was attainted of high Trea- 

ſon : And afterwards the 2 2, day of Aay io the fame year was executed. Aid atierwards 
ata Parliament holden the 18 day of Jzxe in the fame year ic was enafted, Tha: the ſaid 
Norres the facher for divers Treaſons by him done, ſhould torfeit co the (aid King 

H 8. his Heirs and Succeflors, all fxch Mannors, Mefſuages, Lands, Tenements, Rencs, 
Reverfjons,Remainders, Uſes, Pofſefſions, Offices, Rights, Conditions, & all other his Here- 
ditaments which he or any other perſon to his uſe then had or ought to have of anyeftace of 
Inbericance ia fee bmple.foe eail,in uſe or in poſleſſhon the day of his Treafons committed or 
at any time after : And afterwarcs the 1aid Azne died, and atterwards the ſaid Lionel died 
without iſſue of his body ; and thereupon the Queen brought a Writ of Error againſt 
the Marqueſs of Winchefter the heir of the furvivor of the Recoverors ; And the Error 
which was aſſigned was, becauſe that the Original wric ot Entry in the Poſt failed,and the 
Record which was removed out of the Common Pleas of the Mannor of /ſarlefton wich 
the appurtenances Was general, and not reſtra:ned to any Town. And the faid Marqueſs 
in barre of che ſaid writ of Ecror pleaded, That the Queen that now is (if ſhe had any 
right co any writ of Error inche Caſe aforeſaid ) by her Letters Patents bearing date in the 
14 year of her. reign, of her ſpecial grace, certain knowledge, and meer motion did give, 
grant, and reſtore tor her and her Succeflors co the faid Henry Lord Norrey the ſaid Man- 
nor with appurtenances; and alſo all her right, eſtate, ticle, claim, imereſt and demand in 
the 


Horne and others by their deed bearing date the 10. day of 
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the aid Mannor, To have and to hold to him and his heirs. And upon this Plea Popham 
the Queens Attorney did demurre in Law. "And this Caſe was argued by Pophamy the 
Queens Actorney, and Egertos che Queens Sollicicor in maintenance of the writ of Error : 
and by Ployden and Coke for the Defendant. And the Defendanes Councel took five Ex. 
1005 to the wait.of Error. 
B+.” That the wiſh of Error was brought to reverſe a Judgement for all the Mannor, 
where it ſhould of a maity,, for it appearerh by che wyie chat the Recovery was yo1d 
for a moiry, becauſe that Lune Miles the other joynrenant was not named with Zio,c/ 
in the writ, by which one moity was forfeited to the Queen by his Acrainder, che which 
the Queen by her Letters Patents bath granted over to theſaid Lord Norres, and © f.; 
25 much as the Regiſter hath one form of writ for the whole, and another form for + 
moity, three parts,&c. this writ brought of the whole, where ic ſhould be brought of t}:: 
moity ought to be abated. And principally as it was ſaid by one of the Defendants Cour. 
y oug p* nite 
cel, becauſe it cometh of the Plaintiffs own ſhewing, and not by the ſhewing of the och: 
Gde, nor by the Enqueſt of the Jury asin 36 H.6.27, it is agreed, that in maintenance if 
ic appear by the (Lewing of the party himſelf, that rhe maincenance be ſeveral, the wri; 
ſhall abate, otherwiſe if i: be found by verdit, Vide 10 E.4.8. 11 H.7.6. 11 Aſ'9, 
19 Aſ.14. 22 Aſſ.86. | 

The ſecond Exception was, becauſe it was not ſhewed that Henry Norres to whom the 
remainder was entailed had the remainder ar the tirze of the recovery, for the Sift in tail 

was made in6 H.$, and the recovery was in 19 H.8. and no continuance of cate, cirhe; 
of the eſtate ail in poſſeſſion, or in remainder is alledged ; and thar the ſaid eftates (hall 
not be intended to continue, the Book in 7 H.7.3. Srradiings Cale, fol. 199. & 10 H-. 
28. in Hewbades Avowry were cited. 

The third Exceptien was, becauſe that the Record of the laid recoverpwas of the Man- 
nor of Marieftos cam pertineatizs, and the wric of Error was to remove a recoyery of 
the Mannor of Adarlkefles in Marlefton cum pertinentizs, and ſo the true Record was not 
removed by the writ of Ercor,as the like Caſe is agreed in 9H.6.3, where it is ſaid, that in 
all Cafes where a man is to execute a Record, os co defear a Record, there no variance 
ought to be berween the Writ and the Record, and with that agree the Books in 7 Af, 

.& 26 Aſﬀ.q1. 
: The oc Exception was becauſe the At of 28 H 8, upon which the writ of Error 
was founded, gave to the King all the Mannors, &c. which che ſaid Henry Norreis then 
before attainred had the day of his Treaſon commicred, or at any time after ; and it is not 
ſhewed when the Treaſons were committed, nor that then he had any thing in the Man- 
nor, which ought to have been averred preciſely, as it is agreed in Nichols Cale in Plowd. 
Comm. 

The laft Exception was becauſe, that although all the righes, &c. heredicaments, &c. 
which the ſaid Hemry Norress had,&c. were given to the King, yer it doth not appear 
without Office, whether he had any righe co this Mannor ; And note, that although chat 
after the ſaid Henry Norreis was executed, fo as by reaſon of his atrainder he died wich- 
out heir, yer this writ of Error cannot be in the King withour office, for by che Common 
Law ſuch bereditament as a writ of Erroc ſhall not be forteited, nor can eſchear, and there- 
fore this Caſe is out of the reaſon of the Book in 19 H.y. for there the land elcheated, 2nd 
a freehold cannot be in ſuſpenſe, But che Court did noe deliver any opinion tou- 
ching any of theſe Exceptions to the writ of Error, bur onely thatic was unanimouſly 
agreed, that by rhis writ of Error the Record of the recovery was removed imo the Kings 
Bench ; on 1 e x was given againſt the Queen upon the ſubſtance of che marter. 
And in this Cale cwo Poiats were refolved by Sir Chriffopber 1yay chief Juſtice, and Sir 
Thomas Gawdie Knight, and the whole Court of Kings Bench. 

Firſt, rhat chis writ of Error was not given to the King by any of the words of the (aid 
AR of 28 FH 8. for three cauſes , Firſt, becauſe that, in this Caſe, the Terre-renant is in 
by title, and the en:ry of che perſon arrainc is not congeable ; and therefore this righc of 
Action if he had any was not given to the King by any of the ſaid words. So if the (aid 
H Novres the father had right of Formedes in the »der after diſcontinuance made by 
hi» father ; or if Hezry the father had been diffciſed, an4 the difſeiſor had died ſciſcd be- 
tore the laid AR, ſuch right of Aion was not given to the King by any of the (aid words ; 
but if the AR had been made after the Ciſſeifin and betore the deſcent, ſuch right had been 


given 
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yen to the Ki che AR : For the Juſtices ſaid, That ſuch right for which the parry 
EN den onely to recover the land is a thing which contin 
only in privity, which cannoc eſcheat, nor be forteited bythe CommonLaw, 3 R.2, Entre 
cengtable 38. 32 H6.37.2 H.48. 7 H.4.6.& 17-7 H.5,9.21 E 3.47.4 27 Aﬀ.32, 
49 E.3.13. 49 Aſſ-4- F.N.B. 144. Sterwford 188. Sothat by the. general words of an 
AR of Atrainder of all rights,&c.and berediramencs,&c. (atrhough rhar in truth che party 
artainced had a right which alſo is an hereditamenc) (haff nor be given- to the King ; for 
that ſhall be fall of great vexation and inconvenience, that eftaces of purchaſors ane ochers 
afrer many deſcents and long poflaſſion ſhall be impeached at the Kings ſuit by fuck gene- 
ral words againſt the reaſon and rule of the Common Law, where all the words may by 
reaſonable incendment be well ſatisfied, /ci/. fuch rights, 8&c. which may lawtully eſchear, 
oc be forfeited. And it was obſerved by the Juſtices, That by no At of Acrzinder thac 
ever hath been made ARtions were given, but rights of Entries, &rc. Alto the Stacures of 
27 H.$.& 31 H.8$. of Monaferies, and the Scare of 1 E 6. of Chauarries, give ro the 
Kiag all rights, encries, &c. which give not AQtions to the King. And therefore it was 
agreed by che Courr, Thac a right of Aﬀtion aftes difcominuance, delcenc,&c. where the 
entry was not lawful, was not given to che King by the general words of any of the faid 
Afts. So it was ſaid, have the faid Sracutes always been expounded. The tame conftru- 
Aion hach been made upon the Scaruces of 33 H.s. cap.28. by which ic is enacted, That 
the Kings Majeſty, his Heirs and Succeffors ſhall have as moch benefic and advamage of 
heck anmiadervof Trends, as well of uſes, rights, encries, conditions, as policihons, rever- 
fions, remainders, and all other things, as if it had been done and declared by Parliament, 
That a right which confiftech onely m Action where the entry is taken away, is not give 
to the King by that AR. 

It was alſo agreed by them, That before this AR of 33 H-$. by che geners| words of 
any A& of Attainder of all hereditaments, a Condition was not grven to the King ; and 
therefore by the ſame AR by expreſs words, conditions are green to the King, and yer 
without queſtion a condition is an hereditament. Alſo although that an uſe were an here- 
dirament (for there ſhall be a poſſe ſis frarrss of it) yet by the general words of all here= 
dicamencs, an uſe was net given to the King by any A of Atrainder, bur the condition, 
nor the uſe were things forteitable by the Cr Law ; and therefore by the 
words of all herediramencs, they were not given to the King by aty AR of Acrainder. 
Nate a diverficy berween Inheritance and Chatrels ; for as ic hath aid, 2 right of 
Aion concerning inheritance is not forteit by Attainder, bur Obligations, Searutes, Re- 
cogaizances &c. and ocher ſuch things in Aion are forfeited to the King by Actainder or 
Outlawry. And it was __ by the whole Court, That if Lievel had made a feoffmenc 
in fee wichour warranty that chat had been a diſcoonauance for 2 moiry, for by the feoft- 
ment the Joynrure was ſevered. And note, that in the Caſe at Barre, conditions and uſes 
are given by expreſs words, for the makers of che AR know, that they would not be givea 

ral words of hereditamems. 

The ſecond Reſolution was, Thar ia this Caſe Henry Norres had act any right it the 
moity of che {aid Mannor, for although the recovery were erroneous for wanc of an origi- 
nal (for it was agreed it was not void, but yoidable by Error) that - notwithſtanding as 
long as the recovery flood in its force, he in the remainder had nor any right to the re- 
mainder in reſpe& of the inrended recompence, bur nill the recoyery be reverſed by Wric 
of Error, the remainder is barred tor one moity, and he in the remainder hath not any right 
unto it. And therefore if Tenant in tail fuffer a common recovery erroncoufly, por fa 
wards diflciſeth the recoveror and dieth, his ifſue ſhall not be remitted, for as long as the 
recovery remains in its force, the eſtate rail is barred,” quod fwir conceſſum per retars Cun 
riew, Andit was ſaid by one of the Defendants Councel, that neicher Action withoue 
right. nor right without Action wich a deſcent &c. (hall make a remicrer, che firlt is appa= 
rent and reſolved by che Court in the Caſe at Barre. As tothe ſecond it was ſaid, That a 
man ſhall never be remirred, bur where if the right and poſſeſſion were in ſeveral perſons, 
he who had the right might have an aRion to recover the poſleſſion. And that a 
by Littleton 147. for he faith, That one of the principal cauſes for which the eſtate in rail 
ſhall be remirred is, becauſe there is no perſon againſt whom he can bring his writ of For- 
weden, and for this cauſe the Law (hall adjudge him in his remirter in ſuch plight 2s if he 
bad lawfully recovered the land againſt another, 5 H.7.38. A man ſhall notbe remitted 
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ſon appendant (although he hath right co it) before he hath recontinued the 
OG Which Ac. __ ous, of wok he hath recovered the Mannor, he hath nx; an 
aRion to recover the adyowlon. So if a man pr_n an adyowlſon in fee, and ſuffereth an 
uſurpation, and fix moneths to paſs, now he hath right, butfor as much as he hath not ce. 
medy for it, he ſhall never be remitted to it Alchough the adyowſon be caſt upon him either 
deſcent, or by any other a& in Law, & fic de /imilibus. And ic was reſolved by the 
on that in as much as Henry had no right, 4 fortiers this writ of Error being a bare 
s&ion which confiſterh more in privity then an aRion which is accompanied with a right, 
is not given to the King by the general words of the AR. It is adjudged in Paſch.z E,z, 
74. that whereas all the poſſeſſions of the Templers were by AR of Parliament anne 17 
E.3- given and tranſlated to the Hoſpitlers, to hold them in the ſame manner as the Tem- 
plers held them, yetthey had not by the ſaid generall words a ReQtory which was appro- 
priate to the Templers, for that was an inhericance inſeparable in priviry annexcd to them. 
So it is holden in 35 H.6.56. that upon the ſaid words of the ſaid AR, To hold them as the 
Templers held, they ſhall not hold Frankalmoigne, becauſe that that tenure cophfeth 
onely in privity, and for that cauſe without ſpecial words, ſhall not be agaioft the rule ard 
reaſon of the Common Lay created. The ſame Law of a writ of Errour. And although 


| the faid Anne Miller was joyntly ſeiſed with the ſaid Lionel for her life, fo that as well 


Lionel as the youchee might have abated the writ, yer when the youchee encreth gene- 
rally into the watranty, and thereby admitteth the writ good, and Lionel recovercth in 
value againſt the youchee who eacreth according to the eftate of him who voucheth wich the 
remainder over : For this cauſe it was reſolved, that for one moity the recovery ſhall be a 
barre to the eſtate tail, and to the remainder allo. becauſe that by the recovery againſt Li- 
onel the Joynture was ſevered, Andit was ſaid, That common recoveries by a benign 
interpreracion of the Law ought to be maintained, becanſe they are the common affurances 
of the land. But it was agreed, that for the other moicy whereof Anne Miles was Te- 
nant for lifey the recoyery was not any barre cither to the eftate rail which Lionel had ex- 
peRtant upon the eftate of Anne Alles, or to the remainder of Henry, becaule that for 
this moity Lionel was not Tenant to the Precipe ; bur the recovery had his operation 
8gainſt him by _ and conclafion, which ſhall not binde the ifſue in tail who clai- 
meth per forma dons 
Then third cauſe was becauſe that Hemry at the time of his attainder was not entituled to 
have any writ of Errorq; And as tothat it was agreed, that he who hath the remainder cx- 
ant upon the eſtate tail ſhall haye a writ ot Ecror upon a Judgemene given again 
Tenantin tail, alrhough there were no ſuch remainder at the Common Law ; for when the 
Statute of Donis conditionalibus doth enable the donor to limit a remainder upon an eſtate 
tail, all aRions which the Common Law gave to privies in eftate are by the ſame AR as 
incidents recite given alſo, according to the rule of the Common Law; and therefore 25 
thoſe in reverſion or remainder expectant upon an eftace for life had a writ of Error by the 
Common Law upon a Judgement given againſt Tehant for life, —_ they were not 
mads parties, by aid, preyer, youcher, or receit : $o after the Statute of Dons, &c. ſhall 
he have-who hath a reyerſion or remainder expetant upon an eftate tail. 2. I. was 
agreed by them, that in none of the ſaid Caſes he in the reverſion who was not party tothe 
firſt record by voucher,&c. ſhould haye any writ of Error by the Common Law till after 
the particular eftace determined, forthen he in the reyerfion or remainder ought to have 
the land in poſſeſſion, and take the profits ; bur if he in the reverſion ot remainder be made 
a party tothe Record by aid, preyer, receic, or youcher, then he ſhall have a writ of Error 
preſently during the life of the Tenant for life, in reſpe& that he was party to the record, 
Vide 4 Aſſe 7.17» Aſſ.24. 18 E.3.25.30E.3, Error 2. 32 E.3, Error 73, 43 Aſ.41. 
8 H.4.4.21 H.6.29. 22 E.4.31.F.N.B, 21.c.99.e. And by the ſaid differences you 
may reconcile all the {aid Books and many other, betwixt which, to ſome who obſerve not 
the ſaid diſtinQions, ſeemeth to be contrariety ; but when erroneous Judgement was gi- 
yen againſt Tenant for life by that his reverſion or remainder was deveſted, fo that be could 
not grant or transferre it by any means to another, And it was doubted he could noc pu- 
niſh Waſt after the recovery, and divers other miſchiefs, and yer he had no remedy to 
reyerſe it during the life of the Tenant for life, 45 £.3. 21.6. 8 H.6.13.6, F. N, B. 
or Waft. For the remedy of which miſchiefs the Statuce of 9 R.2. cap.3. was made, 
which it is provided, That iftenan for life, tenatt in Dower, tenant by the Curteſies or 
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tenant in tail after poſſi vility of iſſue exrinR looſe in a Precipe &c. that be in the reverfion 
his heirs or ſucceſſors ſhall have an Atraint or a writ of Error, as well in the life of ſuch re- 
nancs 25 after their deaths ; and that the renant for life ifche Judgement be revesſed ſhall 
be reftored ro the poſſeſhon of the tenements fo loſt with the profits in the mean time,&c. 
Provided always, that if the party ſuing will alledge that the tenaur for like was of covia 
and afſent with the demandant who recovered that ſuch tenemencs ſhould beloRt; thatthen 
alchough ſuch renanes be living, yer reſtitucion ſhall be made to the party luing ofthe pol- 
ſefon with the mean profits, &c. upon which At ewo Points were reſolved by the 


Courr, 
Fir, that alrhough the Scacure ſpeakerh onely of reverfions, yet remainders art taken 


to be within che purview thereof. | 

Secondly, that a reverhon or remainder expeftant upon aneſtate tail is ouc of the wþrds, 
and alſo our of the meaning of the ſaid AR. For in 2s much as the makers of the AR 
by ſpecial words have provided remedy for thoſe in reverſion expetant upot eflates for 
life, or in Dower, or by the Curefie, or in tail after poſſibility of iflue extin, by this 
preciſe numbing of thoſe four particular eftaces tor life (Vide 33 H.6.22. the hke point in 
Cale of receit ) their meaning appearerh to exclude reverſion and remainder expectant up- 
on eſtate tail to have a writ of Error during the continuance of fuch eftace which by ſpeci- 
alty may continue for ever. Note Reader, upon the Provito of the faid AR that if te« 
naar for life ſuffer a recovery in a Precipe by covin and aflers, if he in the reverſion or re- 
mainder reverſe the recovery, he ſhall be reſtored ro the pofeſſion and mean profirs : 
Undecolligo, that the Parliament did adjudge ſuch recovery by covin and affent ro be a 
forfeiture. For otherwiſe it ſhall be hard. to reftore him not onely to the poſiefſron, but 
alſo to the mean profi's ; and with that agree the Books ia 5 Af-3- 14 E.3. Keceit 135, 
22 Aſ-31.9 H.5.14. Nowtfor as much as it reth in the Caſe at Barre, that Lionel 
ſurvived Henry who was in remainder ; it was refolved, that Hexry had but 2 ility 
to have 2 writ of Error, that is to ſay, If Lionel had died without iffue in the life of Hem- 

and becauſe Lionel (urviverh bim, chis poſſibility was deſtroyed. Alſo no word of the 

id A& Cob extend to give a poſhbilicy rothe King. Secondly, admitcing itt this Caſe 
the writ of Error had been givento the Queen, yer it was reſolyed;that by the general grang 
of the faid Mannor of Marlefton, and of all her intereſt, claim, and demand in it, akhough 
that it were de gretia ſpeciali, & ex certa [cientia, & mero mots ; that the writ of Error 
did not paſs, becauſe if the King may grant ic, ic ſhall be by his prerogative, for no common 
perſon can doe it , and therefore it ought to be granted by expreſs words. And it was ſaid, 
it was adjudge4 in Cromer: Cale 8 Eliz.. that where by the attainder of a difſeiſee, a right 
of certain land eſcheared and was forfeited cothe Queen, and after the death of the diflei- 
lee, the Queen by her Letters Patents de gratia ſpecials, ex certa ſcientia, & mere mote, 
granted all the lands, renements, rights, and hereditaments which ſhe had by che accain- 
der of the difſeiſee, that in that Cafe ſuch a bare right ſhould not paſs by the ſaid general 
words of the King ; bur if it may be granted at all, it ought ro be granted with a ſpecial re. 
cital by exprels and ſpecial words ; which Caſe was affirmed to be good Law by the whole 
Courr, And therewith agreeth 33 H.$. Br. Choſe in Attion 14. It an Abbot before the 
diſſolution was difſciſed, and the King after the diſſolution granceth over the land by gene- 
ral words, the right ſhall not paſs. And Sir Chriſtopher Wray (aid, that he had confer - 
red with the Lord Anderſax chict Juſtice of the Common Pleas, and Sir Reger Manwoed 
chief Baron of the Exchequer, and with divers other Juſtices, and they were all of their 
opinion, And gov" xrm for 2s much as ir y_—_ to the Court, that the ſaid common 
recovery was erroneous for want of an original ; for thac cauſe a ſpecial Judgement was 
nanny ys: is to ſay, becauſe upon the _ ao writ of Error in his 6a was given to 
the Queen, /deo domina Regina nihil capiat per breve. 

Note Render, for the ſaid paiment of common Recovery there was 2 Caſe in the Cont» 
mon Pleas, Trinit.27 Eliz. Rot.276. between Owen and Morgan, and the Cale was ſuch; 
George Owen brought a Scive facias againſt Edward Morgen to execure a remainder of 
eerain lands limited to him by fine, and ſhewed, That Rice Owen was feiſed of the faid 
land'in fee, and levied a fine thereof to Richard Owen and Thewas Aonington, and to the 
heirs of Richard, who granted and rendred the ſame to Rice and Lettice his wife (who 
was not panty to the writ or conuſans) and to the heirs of the body of the faid Rice; and 
Lettice died, and afterward Rice died withour iffue, for which he prayed co have execu- 

tion. 
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tion.” The Defendant pleaded in barre a common Recovery had  3gainft the ſaid Rice a; 

tenant wirh youcher oyer of che common youcher, which recovery was to the uſe of the 
Defendant and his heirs, and that Rice ſurvived Lertice : The Plaintiff replied and fig, 
That the faid Lertice was alive at the time of the ſaid Recovery,upon which the Defendan: 
did demurre in Law. And it was adjudged forthe Plaintiff. And in this Caſe two Point; 
were refohbved. | ; 

1. Although that Leerice was not party neither tothe Writ nor to the Conuſans, and 
alchough ir appearech in the ſame Record that ſhe was a ſtranger and nor party ; yer the 
grant and render by fine to her was not void but yoidable by Ecror. 

2. That this Recovery againſt the husband onely ſhould not binde the remainder, f;: 
berween busband and wife there are no moities, and the husband hath not power to {ever 
the Joynture, nor to diſpoſe of any partof the land, and he during the wives life is not (ci. 
ſed by force of the rail, and by no or 0720 dats he execute eras part, fo that 
the Precipe being brought againſt him alone, the recom cannot for any part enure to 
che ed to inte 67 for to the whole Meroje tuning enure, becauſe the wife 
bath a joyne eftate with him in poſſeſſion ar the time of the Recovery who was not party 
to it, and for a moity it.cannot be good, for there are no moities berween husband an4 
wife, and the eſtate of him in the remainder doth depend upon the entire eftate made to 
the husband and wife, and not upon any part made to the husband alone, or which reſterh 
in the diſpoſe of the husband for any part; and therefore the recompence recovered one!y 
by the husband in this Caſe cannot enure to him who hath the remainder, whichdepende:h 
upon a joynt and undividedeftate made tothe husband and wife, and the joyntenancy be. 
tween the husband and wife cannot be ſevered by the judgement given againſt the husband, 
ard akhough the husband hath the ſole eftate of inheritance yer becauſe by no poſſibility 
it can be executed, nor the joynture ſevered during che wiyes life, for this Caſe it is as much 
as if the husband had had a remainder in tail expeRant upon an eſtate for life, in which 
Caſe a common had againſt him ſhall not binde, becauſe he was not remnant to the 
Precipe, nor ſciſed by force of che tail, bur the recovery as to the eftate of rhe hnsbard 
took his efte& by eſtoppel and: conclufior : And therewith agreeth 12 E. 4. 14. that 
againſt a common Recovery = the aunceſtot in rail, the iſſue may ſay, That the aun- 
ceſtor was not tenant tewpore brevs. 

Alſo if tenant in tail doe diſcontinue the tail, and take back an eſtate to himſelf, and 
afterwards a writ of Right is br againſt him, and he youch the common vouchee, 
and Judgement be given accordingly, in this Caſe it is adjudged, ſcil.in 12 E 4.19. 14 E. 
4-2: that the iſſue in tail ſhall not be barred 'for the firſt in cail, becauſe that his father 
was not at the time of the Recovery ſeiſed by force of that in tai', in lieu whereof recom- 
pence can enure : So if lands be given to the husband and wife, and the heirs of their two 
bodies begotten, and the husband alone ſufferech a common Recovery. it ſhall not binde 
the eftate tail cavſe que /#pre. And alchough that the husband who ſuffered the common 
Recovery in the principal Caſe of Aforg an and Owen ſurvived the wife, it is not material,for 
the Law ſhall adjudge upon the Caſe, as it was at the time of the Recovery. 


—_—_— 
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Paſch.44 Fliz, in the Courtof Wards,upon the Point of common 
Recovery, between Thomas Cuppledike the Queens Ward, Plain- 
tiff and Edward Cuppledike Defendant : The Caſe was ſuch; 


Cuppledikes Caſe. - 


| Cuppledike and Elizabeth his wife were ſciſed of the Mannor of Harrington in 
the County of Lixcolz, to them and to the heirs males of the body of Frencs, the re- 
mainder to 7 howas Cuppledike,facher of Thomas Cnppledike the now Ward to the Queen 
intail, witha remainder over in call, the reverſion to Francs and his heirs : Frexcs levied 
a fine Of. Mich.36 & g7 Eliz. to Thomas Seaton, Robert Becket, and to the heirs of T b- 
was, unto the uſe of them agd their heirs : Hil 37 Eliz. Curtiſe and Dadley by writ of 

Entry 
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Enery in the Poſt recovered againſt Searon & Becket the ſaid Mannor,who vouched Fraxcic, 
who youched over the common vouchee, and Judgemene & ſeifin had accordingly, the {aid 
Eliz..chen. being alive, which recovery was to the uſe of Francs for life, & after to the ule 
of Elizabeth for life, and after to the uſe of the ſaid Frexcs and his heirs : Franc by his 
Will in writing deviſed the ſaid Mannor to the ſaid Edward Cuppledike, and died adm 
ue male; And now the Queſtion was, If by this common the remainder in 
:2il were barred or not, for as much as che wife who had an eſtate wich Frexcis was not 
vouched. And after argumenc before the rwo chief Juſtices Pophew and Anderſon, Pey- 
per Surveyor, and Heſket Actorney of the Court of Wards, it was reſolyed, that this Re- 
c ſhould binde the remainder, for here was a lawful tenant to the Precipe ; and al- 
that Francis who had the cftate tail be onely youched and not Elizabeth who had 
joyat eſtate with him, yer Frexcis n_—_y as youchee, he comes in in privity of the 
eftare rail, and not of any ocher eftare, and the recovery in value gave recompence co the 
tail which Francis had, and to the remainders over : Do bwabelins, If f benno 
cail, the remainder to B. intail, the remainder to C. in tail, the remainder to D. in fee; 
A. maketh a feoffment in fee, the feoffece ſufferech a in which B. is youched, an 
he youcherth the common youchee, in this A. is not bound bur B. and all the remainders 
are barred ; Wot pe 07 Wap — aa were diſcontinued, and 
the eftares of B, C. and D. become converted ro mane-rights, and alchough chat the re. 27:4 37 
mainders can never be remitted before the particular eſtate in poſſeſſion be reconcinued ; 
yer in Eaſe of a common Recovery, which is the common Afſurance of the land, he who 
commeth in as youchee ſhall be in j of Law in privity of eſtate which be had, 
alchough che precedent eftare upon which the eftace of che youchee dependerh be devefted 
or diſcontinued, 
Soin the Cale ar Barre, alchough that the eſtare of the wife be not recontinued, yer the 
husband as youchee (hall be in ju of che Law in of his eſtate rail ; and the Caſe 
is the ſtronger, for as much as the of the wife was pur to a lo that now the 
husband commerh in as ſole cenanc in tail, and cannor be zoyntly ſciſed with his wife, for 
25 much as ſhe is not youchee, and cannoc be in of another eftate, becauſe once he had an 
eftare tail, and now commerh in as youchee ; Bur if the husband and wife had had a yoyn: 
eſtate to them and to the heirs of their rwo bodies with the remainder over, and the buſ.. (9) 
band had been youched, there it may be doubted if the eftare rail ſhall be barred, 
becauſe che wife hath a joyne eſtace of inhericance wich him, bur here the inhericance was 
onely ro the husband. And the Caſe which Pleydow puts in Manxel: Caſe 8. 
chac if a gift be made to F.and to the beirs males of the body of his wife begorren, and he 
hach ifſue a ſon, and afterwards the wife dieth, and he diſcontinuerh, and rakerh aa care 
back to him and tothe heirs females of che body of his ſecond wife, and he diſcontinueth 
2g3i0, and.cakerh back an eftate to him and to the heirs ſemales of his body,and afterwards 
dicominueth againſt which laſt diſcontinuee a common Recovery is had, in which 
the tenant in tail is youched and youcherh over the common vouchee, and afterwards dicrh, 
and his three iflues bring ſeveral Formedons in the deſcender, they ſhall be all barred by the 
recovery ; forin judgemenc of Law when he encreth into warranty, he comech 
in of all his ſeveral cftares, which (hall be all barred in reſpe& of one and the ſame recom- 
pence : Ir was agreed for good Law by the two chief Juſtices ; bur the opinion Llp 
dn in the ocher Point, If tenanc for life be, the remainder or reverſion over in tail, that if = 
comman Recovery be had againſt him in the remainder or reverſion, that it ſhall barre the 
eſtate cail was denied by them all ; for there, there is not any tenant to che Precipe, bur 
onely by admicrance and conclufion,which ſhall noc binde the iflue in tail. And this Caſe 
at theBar is nocto be ſikened to the Caſe of Owen and Morgan,for in this Caſe thoſe againft 
whomthe Precipe is brought are lawful cenancs to the Precipe ; and when the husband 
who hath the eſtate onely 1s youched, he comes in as a ſole tenant it rail, and all the eftare 
isin him, andnothing then remaineth in the wife bur a right, and when he who bath the 
eſtate tail is youched, he cannot be in of another eftate being youchee, as ir appeareth be- 
fore. Vide $ Eliz.. Dier 225. Knivertons Caſe, which in effe&t was, That tenanc for life, 
and he in the remainder in tail ſuffered a common Recovery, in which they both vouched 
the common youchee,it ſhall no: binde the eftare tail, for he in the remainder in tail is nor 
tenant to the Precipe, but the tenant for life, and in truth the land is recovered againſt che 
ens erp TE ERCEs GEE for as 
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—_ ch astheland is in truth recovered againſt the tenant for life, and he inthe remainde; 


ſciſed by force of the tail. And according to that it was adjudged in the Com. 
wa by Leachand Cole in a Replevin 21.41 & 42 Eliz. Retgr70;. 


CE — 


Paſch. 26 Elz. which began Paſch. 20 Eliz, Rot.1 40. in 
the Exchequer. 


Heydons Caſe. 


an Information upon an intrufion in the Exchequer againſt Heydon,for intruding ico 
_ lands in the of Deves : upon the general iflue che Jurors gave a oy 
yerdit to this effeR : x | 
Firſt, they found that parcel of the lands in the Information were ancient Copih-1ds cf 
the Manoor of Oclery, whereof the Warden and Canons regular of the late College of 
Otlery were ſciſed inthe right of the ſaid Colledge ; and that the Warden and Canors of 
the ſaid Colledge 22 H.7, ata Cournef the ſaid Mannor granced the fam? parcel by Copy 
to Werethe father, and Fare the ſon for their lives at the will of che Lord according to 
the cnſtome of the ſaid Mangor ; and that the reft of the land in che information was oc 
cupied by 5. and G. at the will of the Warden and Canons of the ſaid Colledge for ti 
time being, in the time of H.8. And further that the faid S. and G. being poſlefled, ard the 
faid Ware and Ware (o ſeiſed as aforelaid, the faid Warden and Canons bo their deed 11. 


dented, dar.12 Jn.anx.30 H.$. did leaſe to Heydex the Defendant the ſame tor 80.years, 
rendring certain rents ſeverally for ſeveral parcels ; and found that the faid leyeral ren: 
in Heydoxs leaſe reſerved were the ancient and accuſtomed rents of the ſeveral parcels of 
the lagds, aad found that after the ſaid leaſe they did ſurrender cheir Colledge and all the 
poſſeſſion thereof to King H.8. And further fonnd the Scacure of 31 H.8. and the branch 
of it, ſcs/, by which it is enacted, "That if any Abbot, 8c. or other Religiovs and Ecclet-- 


aftical houſe, or place within one year next before the firſt day of this preſent Parliament 
hath made or hereafter ſhall make any leaſe or grant for life, or for term of years, of acy 
Mannors, Mefluages, Lands, &cc. in the which any incereſt oreftare for life, year, or 
years, atthe time ofthe-making of ſuch grane or leaſe, then had his being or continuance, 
———————— leaſe,&c. Orif the uſual or old rents and forms 
accuſtomed to be yeelden and by the ſpace of 20. years next before the firſt day 
of this Patli is hoc, or be not, or hereafter ſhall noc be thereupon reſerved or 
| » &c. thar all and every ſuchleaſe, 8c. ſhall be yoid. And further found tha: the 
particular cſtates aforeſaid were determined, and before the intrufion Heydons leaſe be- 
gan ; and that Heydos entred, &c. And the doube which was often debated at the 
Barre and Bench in this Caſe was, If Copibold eftare of ere and Ware for lives, at the 
will of the Lords ing to the* cuſtome ofthe ſaid Mannor, in judgement of Law ſhall 
be laid, an eſtate or i for lives within the ſaid general words and the meaning of the 
laid AR. And after all the Barons openly argued in Court in the fame Term, cl, Paſch. 
26 Eliz., Andit was reſolyed by Sir Manwod chief Baron, and the other Barons 
of the Exchequer, Thar the ſaid leaſe made to Heyden of the ſaid parcels whereof 37 are 2d 
Were were ſeiſed for life by copy of Cour: roll was.yoid ; for it was agreed by them, that 
the aid Copihold eftare was an eſtate for life within the words and meaning of che ſaid 
AS. And it was reſolved by them, that for the ſure and crue interprecation of all Scatures 
in Seneral (be _—_ beneficial) reſtritive or enlarging of the Common Law, four 
things are'to be di and conſidered, | 

1. What was the Common Law before the AR. ; 

2. What was the miſchief and defect for which the Common Law did not provide. 

3. AS YL WY ee mane and appointed to curethe dilcalc of the 


And 4. The true reaſon and remedy; and then the Office of all the Judges is always to 
make ſuch conftrution as ſhall repreſs the miſchief, and advance che remedy, and to lup- 
prels fubtil iavencions and erafions for continuance ofthe miſchiefs, and pro privaro com- 


mods, 


Part III. Heydons Cale. 
wade, and to adde force and lifeto the cure and remedy, according co che crue incene of the 
makers of the A&-pro bono publico, And it was ſaid that in this Cale the Common Law 
yras, That Religious and Ecclefuſtical perſons might have made Leaſes for as many years 
xs they - the miſchief was, that when they perceived that their Houles ſhould be 
diſſolved, they made long and unceaſonable Leales : Now the Scatute' of 31 H.8, doch 
provide the remedy, and pringpally for ſuch Religious and Ecclefiaftical Houſes which 

diflolved atter the AR (as the ſaid Colledge in our-Caſe was) ay br Leaſes of 


ſhall be | 14s) 
land whereof any cſtate or intereſt for life or years was then io ball be void ; 
ea new leale fo long as a 


es their reaſon was, That it was not neceſſary for them to ma ke 
id doubgng of 


former bad continuance, and therefore che inteng of the AR was to ayoi 
eſtares, and to have but one {ingle eſtare in beipg ar.a-tume ; For doubting of cates im- 
in ir (elfdeceir, and privace reſpeR,to prevent che intenyon of the Parliament, And 
if the Copihold eftate for two lives, and the leaſe tor $0. years ſhall Rand together, here 
ſhall be doubting of eftares mel & ſemel, which ſhall be 2gainſt the true meaning of 


tbe Parkhameot- X WS. « bag LS WE + G 
And in that Caſe it was debated ar length, in what Caſes the general words of Ads of 
Parliament ſhall extend co Copihold eſtates, and in what not; and there- 


of 
fore this Rule wastaken and agreed by the whole Court, That when an AR of Pailia, 
ment doth alter che ſervice, tenure, incereſt of che land, or other thing in prejudice of che 
Lerd, or of the cuſtome of the Magnor, or in prejudice of the Tenant, there. the general 
ee qmanbymaieter he grad of a Wed Ack nnd er ee 
of Parliament is e for t 4 publ; no prejudice can 
accrue by reaſon of alceration of any incereſt, lervice, tenure, ace} the Mannor, 
there many times Copihald and Cuſtomary eftates are within che general pucview of ſuch 
Aa. And upon thele grounds the chicf Baron put many Caſes, where he held, that the 
Scatute of Weſt.2. De donus conditionalibru did not extend to Copiholds ; for if the Starute 
alcer the eftace of the land, the ſame ſhall be alſo alceration of the cenure, which (hall be 
prejudicial to the Lord ; tor of neceſſicy the donee in tail of 1and ought co bold of the do- 
nor, and to doe to him ſuch ſervices (without ſpeaal reſervation.) as his donor doth to the 
. 2, Littleton faith 1ib.1. cep.9. That alchough that ſome Tenants by copy of Courc 
Roll have an eftare of inhericance, yer they have but at will of the Lord according to the 
courſe ofrhe Common Law. For it is ſaid, that if the Lord put chem out, they have noc 
other remedy bur ro ſue to their Lord by Petition, and (o the igcent of the Statute of Pons 
Conditionalihus was not to extend (in prejudice of Lords) to ſuch baſe eftaces, which as the 
Law wasthen caken, was not but at the will of the Locd. And the Statute faich, 2 wed 
veduntas danatoris in Carta dons ſus manifeſte expreſſ, de cetero obſervetwr : So that 
which ſhall becocailed ought to be ſuch an hereditament, which is given, or at leaſt m:ghr 
be given by deed or chatrer in tail. | 
3. For as much as great part of the land within the Realm is granted by Copy ic ſhall 
be a thing inconvenient, and cauſe of great ſuit and contention, that f ſhall 
emailed, and yer neither fine nor common Recovery barre it ; ſo as he who hath ſuc 
eftare cannor(withouc the afſent of che Lord by doing of a forfeiture and of taking a 
new eftace) of himſelf diſpofe of it, either for the paiment of his debts, or the advance- 
went of his' wife, or of his younger children ; for which ic ſeemed to him, that the Statute 
of Donis conditioza/ibus did not extend tro Copihold, qued fait conce (ſum per totem Cu- 
riew. Bur it was faid, that the Scacute withour ſpecial cuſtome doth not extend ro Co- 
iholds ; bur if the cuſtome of the Mannor doth wairant ſuch eftates, and a remaindec 
been limited over and enjoyed, or plaints in the nature of a Formedox in the Deſcen- 
der brought within the Court of che Mannor, and land fo entailed by Copy recovered 
thereby, chef: the cuſtome cooperating with the Statute maketh ir an ettate cail ; ſo that 
heicher the Statute without the Cuſtomme, nor the Cuſtome wichout the Statute can create 
an eſtate tail. 
. And tothis purpoſe is Lit:leron 156.1. cap,$. for he faich, That if a man ſeiſed of a Man- 
nor, within which Mannor there hath been a cuftome which hath been uſed time our of 
minde of man, that certain tenants within the ſame Magnor have uſed to have lands and 
tenements, to haye to them and their heirs in fee ſimple, or fee rail, or for term of life, &ce. 


at the will of the Lord according to the cuſtome of che _ Manner ; and a little after, 
2 Thac 
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DCE ne... 
That Formedon in Deſcender lieth of ſuch Tenements, which Writ as it was faid was nc 
at the Common Law. : 

To which it was anſwered by the chief Baron, Thar if the Scature (without cuſtome) 
ſhall not extend ro olds, without queſtion che cultome of che Mannor cannot make it 
extend to them : For the Scature, Ml eftares of inherixance, as Zareleren (aith 116, 1. 
cap. 3. were fee fimple, and after the Srarue no cuſtome can begin, becauſe the Staryre 
being made in 13 Et. ismade within time of memory, Ergo the eſtate tail cannot be 
creared by cuſtome ; and therefore Li#rleton is to be imended (in as much as he groun- 
derh his opinion upon the cnftome, That Copiholds may be granted in fee fmplc or jee 
tail) of a fee fimple conditional ar the Common Law : For Litcletewwell knew, chat ng 
cuftorne can commence after the Statute of Feftw. 3. as it appeareth in his Book /44. 2, 
rap-10."and 34 H.6.36. And where he ſaith that Formedow in Deſcender lieth, he 2iſ 
faich that it licth at che Common Law. And it appeateth in our Books, that in (pecia] 
Caſes a Formeden in the Deſcender lay at the Common Law before the Scarute of 3*f. 2, 
which ſce 4 E. 2+ Formedon 50, 10 E.2, Formedon 55, 21E.3. 47. Plowd.Comn, 

b.&c. | 
Rnd where it was further objeted, That the Statute of Wef.2. cannot withour cuſtome 
make fare tail of Copi | becauſe without cuſtome ſuch eftate cannot be granted by 
Copy, for it was ſaid, That cftares have been always granced to one and his heirs by 
Copy that a grant to one and the heirs of his body is another eftate not warranted by the 
Cuſtome ; So thar in {wc Mannors where fuch eftates of inheritance have been allowed 
by Cuftome, the Statute doth extend to them, and makes them which before were fee 
fimple conditional, now by the Searure they are eftates tailed, and chat the Scacute can- 
nor, 23 hath been agreed © alcer che cuſtome, or create a new eftate not, warranted 
af" | 

one eainnct the chief _ > arm 10 eng op 
to grant lands n 3 (as the uſua ing is) wi iof þ 

ed => par we Ce es one and the heirs of bis body, _—_ - 
other limication or condition, for theſe are eftares in fee fimple, & eo potiaes, char they arc 
not fo large and ample as the general and abſolute fee fimple is, and therefore the gene- 
ralty of the cuſtome doth include them, but not # converſs, ad qued non fait re/pon/1m. 
Bur it was agreed by che whole Courr, That another AR made at the fame Parliament, 
cap. 18, which gave Elegit, doth not extend —— for that ſhall be prejudicial to 
the Lord, and againſt thecuſtome of the Mannor, thar a ftranger ſhall have interctt in che 
land holden of him by Copy, where by the cuftome it cannoe be transferred unto any 
without ſiirrender made to him, and by the Lord allowed and admitted. But it was 
agreed by them, that other Statures made ut the ſame Parliament which are beneficial for 
the Copiholder, and not prejudicial ro the Lord, may be by a favourable interpretation 
exteaded to Copiholds, as cep.3. which giveth to the wife C#s is vite, and Reccic, and 
4 tomy giveth to the particular temnt 2 wed £5 deforcear ; and therewith agrecth 
0 $2.0, 

And in this Caſe it was alſo reſolved, That al it was not found that the (aid rents 
were the uſual rents, and accuſtomed to be within 20. years before the Parlia- 
metit, yet in as much as they have found, thar the accuſtomable rent was reſerved, and 2 
cuftome goeth to all times before, for this cauſe ir ſhall be imended, that thac was the 
accuſtomable rent within the 30. years, and fo ſhall it be inceaded, if che concrary be 
not ſhewed ofthe other fide. And Judgement was entred for the Queen, 
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Trinit. 26 Ez, adjudged inthe Exchequer, 


Dowties Cale. 


N an Information upon an Incrufion in the Exchequer againſt John Dowtie, who intru- 
| Þ# into five Mcſſuages or Corrages in the Pariſh of S. Sepulchrrs in Londow; 
Not guilty pleaded, the Jurors gave 2 ſpecial verdidt co this efte&t : Thar Joby late Viſcone 
Liſte (who after was Duke of Northumberland ) was ſeiſed of the ſaid Mefſuagres in fee, 
and fo ſeiſed, by his deed indented and enrolled within fix moneths, in c ation of 
did bargain and fell unto the Lady Joben Lea, all his Tenements and Cottages (ci- 
tate in the Pariſh of S. Andrewes in Holberne in the occupation and tenure of 1/i4iems 
Gardiner, To have and to hold to the faid Lady Johan for her life, che remainderto K4- 
therine her daughter and to her heirs : And further found, that by force of the ſaid bar- 
gain and ſale the ſaid Lidy Johan did enter Ihto the faid five ges or Cortapes, and 
was thereof ſeiſed, prome lex poſtnlar, and took to husband Sir Thowas Cheltexer ; And 
afrorwards the faid Sir Thewas and Dame -Joben, pom ons fr demiſed the ſaid five 
Mefſſuages to one Pahen for 21. yeus,by force of which the faid Pabex centred, and took 
the profits. And afterwards, ſcil.the firſt year of the reign of Queen Afary, the ſaid Duke 
was attainted of high Treaſon,8&c. And afterwards Queen Aſary died ; and 
[cil. 20 Fulii, 18 Eliz., the Queen by her Lerters Patents under the Great Seal granted 
the ſaid five Meſſuages to fobn Farnebam and his heirs, with a Proviſo in the ſame Letters 
Parencs, That if the ſaid Tenements, Rents,and profirs were not from the Queth that now 
is,or from her ſiſter Queen Mary, or from E.6. cencealed, ſubcrated, or unjuſtly deraj= 
ned, and ſo remained till che firſt Inquiſition or Cerrificate, that then the Lerrers Parents 
ſhall be void ; and the Defendant claimed under the faid Letters Patents : And farther 
found, that the faid five Mefſuages or Cortages lay in the Pariſh of S, Sepw/chrez, and 
that at the time of the ſaid bargain and ſale they were in the occupation of the ſaid iFiliew 
Gardizer, And if upon the whole matter, the Queen granted by the faid Letrers Parents 
the Tenements aforeſaid to the ſaid Farnehem, then they found the Defendant not guilty ; 
and if the Queen did not grant the ſaid five Mefſuages or Cortages by the faid Letters Pa- 
cents, then rhey found che nt guilty, And upon many Arguments at the Barre 
and Bench Judg was given for theQueen by Sir Roger Manwod chief Baron, and 
all the Court of Exchequer. And in this Caſe three Points were unanimouſly re- 
ſolved, 

Firft, thar nothing paſſed by the ſaid bargain and fale, for norwithRtanding that the larer 
cenainty, /csl. in the tenure of william Gardiner was true, yer becauſe thar the firſt cer- 
cainey, /c:l, in the Pariſh of $, Andrewes in Helborne was falle, for this cauſe the bargain 
and fale was utterly void. Bur other had it been if rrue certainty had been in the firſt place, 
as if he had bargained and ſold (the renemenrs, &c. in the renure of Wiliem Gardiner ith 
the Pariſh of $. Andrewes Holborne) there it was agreed, that the tenements ſhall paſs 
well enough notwithſtanding the addition of rhe falfiry, for atile per inutile nou vitiat av : 
Burin the Caſe at the Barre it was agreed, that che bargain and ſale was void, and that the 
ſid Lady Lea w3s a diſſciſereſs : Burthe great doubt of the Caſe was, When the difleiſce 
is attainted of high Treaſon, if the land it ſelf ſhall be preſently in the actual poſſeſſion of 
the King by force of the Statute of 33 H.8. or if the King until ſeifure, &c. ſhall have only 
2 meer right : And the doubt riſeth upon the purview and words of the AR ; for by the 
ame AR, all righ:s,8c. are given to the King. And further it is enacted, chat the Ki 
ſhall be in aQual poſſeſſion withour any office found thereof.&e. ſaving to all firangers 
fuch rights, &c. poſſeſſion,&c. as if the ARt had nor been made : And it was declared, 
thar there were three cauſes of making of the ſaid brauch of the AR of 33 H.8. Firſt, 
the Common Law for lands in fee fimple, and by the Seatute of 26 H.8. cap.13. for 1 
in ail, the aRual poſſefſion was not in the King by attainder before Office, for tht words 
of the AR are, That every offender ſhall loſe and forfeir to the King all fuch lands, &c. 
by which words the lands ſhall not be in the aQtual poſſefſion of the King untib office ; and 
with that agreeth che judgement in Plow,Comr. 486. 15 Eliz., Dier 326. Sir William $xys 

Caſe, 28 H.8., Br. py 4 E 4.22. 29 _ Br. Charter of parilon 53, Bur 
3 when 
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© whentenant in fee ſimple is atrainted of Treafon and cieth, there the fee and the freehg1g 


ithout any office found is caft upon the King for neceſſity that the freehold ſhall not be 
n- adi therewich agreeth 9 H.7.1. And it was allo agreed in the ſame Cate, thy, 
although the land which fuch rſon attainted hath in fee fimple be not holden of the King 
but of a SubjeR, yet celiadgby the death of the perſon atrainted, and without any . 
fice, the fee and freehold ſhall be preſently veſted in the King, and ſhall nor eſcheat to the 
Lord of whom the land is holden ill office found (as ovvrer it is ſaid in Nichols Calc) fo 
the eſcheat of all lands for high Treaſon appercainerh to the King onely and to no other, 
as well of lands holden of others as of himlelf, as it is declared and adjudged in Parlu. 
ment ano 23 E.3. cap.2. fo that the land cannot eſchear tothe Lord, for eſcheat in (ych 
Caſe is not by the Law given to him, nor deſcend to the heir, becauſe the blood is cor. 
rupred, and in abeyance it cannorbe. Ergo it ſhall veſt in the King : But ic was agreed, 
That if Tenant intail be atrainted of high Treaſon, and dieth, the land ſhall not veſt in 
the King before office, but ir ſhall deſcend to the iflue in tail cill office is found, for the Ac 
of 28 H.8. giveth the forteicure of ir. But neither the Act nor the acraincer doth make 
any corruption of blood as ro deſcent of land in tail : For Pophaws Attorney General laid, 
that lo it was agreed in the Caſe of the Lord Lamley,that where there was Grandfather, 
father, and ſon, and the Grandfarher was Tenant in cail, and che facher was attainted 6: 
high Treaſon, anddied inthe life of the Grandfather,and afterwards the Grandfather dies, 
that-the land ſhould deſcend to the ſon notwithſtanding the arrainder of the father, which 
Caſe was affirmed tor good Law by the whole Courr;for the father had nor the land, neiche; 
in poſſeſſion nor.in uſe, in which two Caſes he AR of 26 H.8. gaye the fortcicure only, 
and his attainder is not any corruption of blood for the land in tail : But now the Sta:ure 
of 33 H.$. in all che ſaid Caſes dath cransferre, and veſt the aRual poſſefſion 1n the 
King preſently by the actainder as well in the life, as after che death of the perſon atta + 
ted, and as well of lands in tail as of land in fee fample, which was one of the caulcs of ti; 
making of the aid At. Another cauſe was, that the AR of 26 H.$. extended one'y to 
lands,&c. which the perſon attainted had in "rae or in uſe, and did not extend 2: all 
to Rights, Conditions, &c. And laſtly the ARt of 26 H.8, extended onely to attainders 
of Treaſon by confeſſion, verdict, or proceſs of utlagary, and by the ſame atcainders 
by Parliament, or when the, party food wute (in which Caſe ſuch Judgement ſhall be 
given as if he had confefled the Treaſon, or that he had been found guilty by verdiR) were 
our of that AQ. But the A& of 33 H.8. extenderh to all manner of atrainders of Trea(oo. 
; Secondly, it was reſolved, that although it be provided by the Statue of 33 H.8. that 
the King ſhall be in aRual poſſeſſion wichout any cHice found thereof, &c. yet whenthe 
diſſeiſce is attainted of high Treaſon, preſently by his atcainder, the King had not but a 
right, for the ſaid words ſhall have ſuch conſtruction, ſci. That the King (hall be in aQual 
polleſſion without office, 5d ef, as if an office had been found thereof. And at the Com- 
mon Law if the diflciſce had been atrainded of Treaſon ; and the ſeilin and difleiſin had 
been found by office, the poſlefſion ſhould not be in the King without a Scire facias lucd, 
&c. or ſeiſed at the leaſt, becauſe that when a ſtranger is iciſed at the time of the office 
found, the King ſhall not be in poſſefſion until ſeifure ; and therewith agreech Sram, Pre- 
r0q.54- 17 E.z-10.29 Aſſ.30. 21 E.4.1. Alſo all pofleflions, &c. are ſaved by the (aid 
fry as if the ſaid At had not been made ; and therefore the poſſeſſion of the difſeifor is 
ayed thereby inthe ſame manner as if a ſpecial office had been found by the Common 
Law. 

Thirdly, ic was reſolyed, that che Queen having bur a righc, that ir ſhall not paſs by the 
gratit of the ſaid five Meſſuages,as in the like Caſe it was adjudged in the Marqueſs of is- 
chefters Calc in the Kings Beoch. And Pophem the Arr enecal,and Coke and others 
were of Conncel with the Queen. And Robert Atkinſon Henry Beamont 2nd others with 
the Defendant. And a ſpecial office was found of the ſeifin and difdeifin aforeſaid ; and 

| n a Scire facias was brought againſt him who was found Terre-tenant, and there- 
upon Judgement was given,and the Tenant ſeiſed inco the Queens hands : And afterwards 
the Queen by new Letters Patents ted the {aid Tenements to one Saxie and his heirs, 
who had purchaſed the eftate of faid K atherixe, and had newly built the faid renements, 
and was expelled by the faid Dowtie by the colour of the ſaid Letters Patents made to 
eh yank And after this Judgement and the laid Letters Patents Saxie peaceably enjoyed 
[Tenements, 


Mich, 
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Mich. 25 & 27 Fliz, in the Exchequer. 


Sir William Hayrberts Caſe, X 


Athew Harbert 4 E.6. acknowledged a Recognifance of 3000.l. ro the King in 
che Court of 2ugmentation ; and after his death a Scire facias iflued 18 Eliz. our 
of the Court of Exchequer againſt the Executors reftaments & nltime voluntatis pred* 
Mathei & hered' terrarum & tenementorum que ſua fuernnt, cc. And upon that the 
Sheriff returned, that Mathew Harbert had no Execntors within his Bailywick ; and fur- 
ther qued Scire fecit Will. Harbert milits, filis & hereds difts Mathes Harbert per 1.D. 
o& D.R. quod fit coraew Baronibue,,c. And at the day of Retorn the ſaid William Har 
bert made default, upon which the Barons gave Judgement, 2nod difta demina Reging 
recuperet verſus dift Will, Harbert difta tr14 millia libr, & quod ipſe idem Willie lus de 
ei{dews 3020.1. erga diftam dominam reginam nunc oneratury's te inde ſatisfaciat. And 
the ſaid Sir Williew Harbert brought a Writ of Error, and afſigned three Er- 
rots; 1. In the Scire facies, 2. In the Retorn, The 3. in the Judgement. And this Term 
the Errors were moved by P /owden of Councel with Sir William Harbert before Sir Tho- 
mas Bremley Lord Chancellor of England, and the Baron of Burleigh Lord Treafurer of 
Exvland, and the two chiet Juſtices Wray and Anderſon in the Exchequer Chamber, And 
in that Caſe divers Points were reſolved. 
Firſt, that at the Common Law, where a common perſon ſueth a Recogniſance or a 
for debc or damages, he ſhall not have the body of the Defendant, nor his lands 
Qif noc in ſpecial Caſes) in execution : Bur at the Common Law he ſhall have execution 
in ſuch Caſe onely of his goods and chattels, and of corn, and the like preſent profi 
which ſhall grow upon the land, ro which purpoſe the Common Law gave to him two 
ſeveral Writs: 1, A Levars facias, by which Writ the Sheriff was commanded, 2#od 
d terris & catallu ipſins A. &c. Levars faciat, &c. and another Writ called Fiers fa- 
cias, which was onely de bens & cataliis, both which Writs ought to be ſued within the 
yar after the Judgement, or the Recogniſance acknowledged ; and if he had not the 
one or the other wi: hin the year, the Plaintiff or the conuſee was put to his Aion of 
debe. And now by the Statute of Weft.2. cap.45. a Scire facias is given; and by the 
Scarure of Weft.2.cap.183, cums debirum furrit recieratuw, &c. the Elegit is given of 
the moity of the land, which was che firft AR which ſubjeRed land co the execution of 
a] r, orof a Recogniſance, whichis in the nature of a Judgement, and therewith 
F.N.B. 265, g. And by the Statute of 13 E.1, de Mercatoribus, 27 E.;.cap.9. 
& 23 H$.cap.6. it is provided, That in caſe of a Statute Merchant, and Sratute Staple 
all the lands which the conuſor had at the day of the conuſance ſhall be excended in whoſe 
hands foever they after come, either by feoffment or other manner. Bur indebt againſt 
the heir obligation made by his anceſtor, the Plaintiff by the Common Law ſhall 
have all the land which deſcendeth to him in execution againſt him, and yet he ſhonld 
not haye execution of any part of the land againſt the father himſelf ; bur the reaſon thereof 
was, becauſe the Common Law gave an ARtion of debt againſt the heir ; and in ſuch caſe 
if he ſhould not haye execution of the land againſt the heir, he ould not have any fruit 
of his Agtion : for the goods and chatrels of the debtor doe belong to his Execurors or 
Adminiſtrators, and fo for neceſſity in fuch cafe onely land was liable to execution of t he 
debr of a common perſon at the Common Law. Alſo the body of the Defendant was not 
liable to execution for debr at the Common Law, vide 13 H.4.1. Bur the Common Law 
£ Which is the preſeryer of the common peace of the land did abhorre all force as a capital 
- enewyto it; and cherefore againſt thoſe who committed any force the Common Lay did 
ſubje& their bodics to impriſonment which is the higheſt execution, by which he loſerh 
his liberty till he agree with the party,and pay a fine ro the King ; and therefore it is a rule 
im Law, That in all Actions Quare vs & arms, Capia licth, and where Capiae licth in 
procels, there afrer Judgement Capias ad faciendem licth, and there the King ſhall have 
Capias pro fine ; with that agreeth 8 H,6.9. 35 H.,6.6. 22 E.4.22.40E.3.25.49 E.3.3. 
and many other Books. Then by the Statutes of Marlebridge cap.33. and Weſb.2.cap.1 1. 
Capies was given in accompr, for at che Common Law proces in actempt was _— in- 
nice, 
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_— Sir william Harberts Caſc. 
% nd after by the Stature ofa 5 E.3.cap.7. the like proceſs was given in deb —d 
(67 _— for rc that Sratute the body of the Defendant was nox liable to execution for 


debt, for the reaſon and cauſe aforeſaid ; bur it was reſolved, that atthe Common Law the 
body, the land, and che goods of the accomprant, or the Kings debcor were liable co che 
Kings execution, for Theſaurus Regis, eft vinculum pacuy & bellorum nervi. And there. 
fore the Law gave to the King full remedy for it ; and therewith agreeth 5 Eliz. Dier 224. 
2nd Plew.Comm.321. Sir William Cavendiſhes Caſe who was Treakurer of the Chamber, 
ts in the Exchequer, to prove that 
the body and the land of the debtor ſhall be liable by the Common Law 


for the Kings debt 
woken H.8.cap.39- 
| it was reſolyed, that in Caſe of a common 


24 E.z. Walter 


he 


have contribution aga! 
contribution, and 


and acknow 
ther, and the third deſcendeth to his heir, in this Caſe if execution be ſued onely again(i the 
beir ,he ſhall not have contribution, for he commerh to the land without confideration, and 
the heir fits in the ſeat of his anceſtor. Ee heres oft alter ipſe, & filins eft par: patru,und 
as it is ſaid, Mertuwe eff pater, & quaſi non mortuns, quia reliquit frmilem fibs , 2nd 
therefore the heir ſhall not have contribution againft any purchaſor, although in cruth the 
purchaſor cometh to the land without valuable confideration, for the confideration 0: the 


chaſe is not material in ſuch caſe. 


de Chirtons Caſe, and infinite 


a Rec 


againſt whom the Judgement is given ia debt 
N J MR ia ſome y and in _ 
not be onely charged. As if a man be ſeiſed of chree acres of 12rd, 
ognilance or a Statute, and enfeoffed A. of one acre, B. of ao. 


be onely char 


on, the heir of the conuſor, or 
, and ſhall cor 
ſes he ſhall hare 


And ſoit was of late reſolved in the Caſe of Tloms 


Gawdic late Marſhall of che Kings Bench, that the heir can onely be charged, and ſhal| coc 


have contribution againſt purchaſors, For al 
Judgement, the heir is charged as Terre-tenant 


eute the heir is not 


levetwr, yet he ſhall not have contribution 
den 48 E.3.5.6. But yet in ſome Caſes the heir ſhall have contribution, and ſhall nct be 


onely charged 


E 


ngliſh, and bindeth himſelf in a Statute, or Recogn 


in Caſe of Recognilance, Statute, or 


not as heir, as it 2 
Execution 135. 15 E.z. Age 95- and the reaſonis, becauſe that by 
bound, bur the conuſor one quod dift pecunie ſumma de terry, >c. 
agzinſt a 


reth by 27 H.6, 
niſance or Sta - 


rchaſor,againſt the opinion of F:«ch- 


: andchereſore if a man be ſeiſed of two acres, one of the nature of Borough 
iſance : Or if Judgement in debc be 


inft him, and dieth, havingiflue two daughters who make partition, in this caſe 


given againſt 


if one onely be 


d 
dieth, 


him 
withjn age,and preyed his a 
o— he was of age. 


aughters, and Judgement 
and the 


ſhe ſhall have contribution ; for as one purchaſor (hall have con- 
tribution againſt others, and againſt tbgheir of the conuſee alſo, ſoone heir ſhall have con- 
tribution againſt another heir, for they are in equals jure. Trin.24 E.z.28. in a Scire /a- 
cias to have execution of damages recovered in a Writ of intruſion of a Ward, the Sheriff 


ther diech, one of the d 


returned that the Defendant againſt whom the Judgemen 
Writ iſſued to warn the Tenants of che lands w 
Jugs, who were returned warned, one of the Tenants faid that his couſin (who was 

then him againſt whom the Judgement was had) died ſeiſed whoſe heir he is, and is 
ht demurre againſt all che other Terre- 
there be Grandfather, father, and two 
is given for debc or damages againſt the Grandfather, and he 
aughters within age, 
tition is made, the eldeſt ſiſter ſhall not be onely cha 


z& thar the parol mj 
Unde collige, That if 


infancy of her fifter, for both heirs are in one 
= Recogniſance, and hath ifſue two 


{hall not be charged 


have his age. Sce for this 11 E.3. Age 4. 15 
in Sir Richard Walgreves Caſe. So if a 


, bur ſhall have contri 


and dieth, 


» but ſhall cake adyanta 


t was given is dead, for which a 
were to the Defendant ac the time of the 


and the other of full age, par- 
of the 


b lame Law if a man be bound in 


they make partition, one alone 


100, and if one be within age, the other ſhall 
take benefir thereof, for in ſuch Caſe although he be charged as Terre- tenant, yer he ſhall 


E.3. 
man 


Age 95.29 Aſſ.37. 29E.3.50.47 Af. 
He 95-3 f.37. 29E.3.50-47 Aſ4; 


in Recogniſance, and after his 


death ſome of the land deſcendeth to the heir onthe part of the father, and ſome co the heir 


on the part of the mother, in this Caſethe one alone 
ſhall have concribution againſt the other. And ſo therewich a 


i Hy. 22, Br.u 


Dewer, That if the tenant youch the heir in three ſeveral wards, every one ſhall be equal- 
ly charged, as itisagreed in 48 E.3.5. Burit was reſolyed in the Caſe at Barre, chart al- 
r 


ough the heir in this Caſe was 


IT 1p wo as Terre-cenant, yer for the cauſes aforeſaid, the 
Writ which iflued agaioſt him enly,and not againſt the other Tenants was good enough by 
the 


"Part 1HI. Sir Wiliew Harberts C aſc. 


—— 


"'M rule of the Court. Note Reader, if two, four, or more men be cverally feiled of 


lands, and they all joya in a Recogniſance,jia this caſe the conulce cannot extend the lands 
of any of the conuſors onely, but all oughe equally ro be charged : For altbough the lands 
of the conulor ic ſelf may be onely charged, when divers men bave purchaſed any of the 
land othe Rinagaifaace, becaule the purchaſor is in other degree then the conu- 
ſor bim(elf, yer one of che conuſors ſhall not be onely charged, for be ftandeth in equal de- 
oree with the other conutors, and that appexreth by 29 Af.37. and 29 E.z-y0. Six Jobx 
Lang fords Cafe, where the Caſe was, That four were bound in a Recognilagce 'of debs 

inthe Court of Chefter to Sit Jebn Laxgford, and afterwards one of the 
conalors died his beir within ago ; Sir John Lavgford brought a Scire faciar 2gainſt the 
oder Gare EONESW Hee wncaten, whe pn this Bakke efio connſen alas 


dead was within age, 2nd in as much as ty he canner be charged, end che 
ſurvivors onely ought not to be charged, Gree hey aa Joe Jlec. And becaule Sir 
icy it was ys = wa hoes 7 nr rs ng upon 


Jobs L 4 did not deny i 
which Sir John Lanford . Waizaf Ercorin he King! Bench which Jaded et 


there affirmed. Our of whith Judgement I obſirve2 

x. Thac amoogft the connforechemichves there ſhall be an cqual charge, 2nd the land 

of any of ther ſhall not be onely extended. 

2. That the heir of any of chem ſhall not have priviledge in Law then the co- 
he (hall be equally charged with the 


nuſor himſelf, for irappeareth Jndgemen: 
conuſory theraſelves, Fd wel anc vith che aid Reſolution, that he ſhall not have 


contribution againſt 2 purchaſor. 
3. That the heir is not charged onely 23 Tdawanaat but in lms reſpe& as heir, for 
oxherwiſe he ſhould not have his 28 it was adj in that Caſe. Ic isa rule in 17 E- 


3. 43. that the heir of the conuſor ſhall have Azure querela before execution fucd, as 
well 2s the conufor himſelf, and ſhall have a Seperſedeas, burfo ſhall noe have a ſtrange 
until he be ouſted enm———_— therewith agreeth 17 Af.24. & $23, 


25. Abd with the ſaid Judgemene er ce ln ag » Executies $1. that if 
the land and damages, and one 


ment be gi om root 
the ſurviving diffeilor who was party co 


dieth, the execution ſhall noc be awarded 
che wrotig ; dut as well the heir as the ſhall be equally charged : Now for as 
ſon at the Com- 


much 29n0 had ww abjeR evevecinien for he debc "6, COMMON 
conlideration w ants me 1 
or 


concerning and by what Law the 
have 9 "hen the coir hunk, ou et thay cn exec y ſball 
— but all che heirs cogether, &- ceteris; Asto that, it is to know;thac 
and Sages of the Law have alwa Xarures according to the 

nf Common Law, which is built upoa the 100 of reaſon,and not according 
;vare or ſudden conceit or opinion : And becauſe in as much as the faid Sramuces 

have ibjſted thi od to excrinion tns debr, the Sages of the Law coafi- 
LOSE of the heir of an obbgor, im which Caſe the 
land was fubje&t to exectrion ac che Common Laws And it appeareth co chem, that if 2 
man binde himſeſf and his heirs in an obligation,and dierh ſciled of land as well on the part 
ot the mother a3 onthe parr of the facher, in that Caſe the Law doch require 
neither the Heiron the parr of the farher, nor the heir of che parc: of the mather 


ondy charged, and therewich ir H.9q.13: e, 
Soin the Caſt in 48 oot-3 Are the heir is vouched in the Ward of chree ſeveral heirs, 


ol efoer chat that charged pre reve. So if rewo men alienlands wich warrancy, che 
Rare end ndee ia eek dare hens Bir cya) peachee. Far = joy 
not in value, bat the « 
lien which bindeth the 1and ſhall nor ſurvive, or lie-onely upon hehericen nia of 
a Joynt warranty, where two for cher and their heirs warrant hands unco another and bis 
beirs, the furvivor ſhafl noc youched. And the Sheriff cannoc deliver the land 
of the oge or the ocher ac his z forin executions which concert the realy, and 
a bod - warrants x bound 

ro warranty, be, F heirs-o1 wo De'y 
theyſhall be equally charged : Bur againſt this wwo-Obj made : 
I, Thar becauſe each of chem warraneeth the whole, 'ther 'bork- dveir laals, _ 
[| 


, and 


be 


[6] 


[14] 
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one or the other may be pur in execution : And ſoit is ebirer faid in 16 H. 7. 
RG that it was m——_—_ ad miles, Thar alchough that each be bound ro _—_ 
rant the whole, yer non /equitzr, thar the recompence in value ſhall be made by one of 

them onely ; for if the heir be youched in-the Ward of three ſeveral perſons, one alone 
lam bocharges, but all equally, as it is holden in 48 E.3. and yerthe anceſtor dig 
warrant the wbole. And wheretwo are bound in a Recognilanceor Statute, now is each 
of them bound in the whole, yer the land of one onely ſhall not be extended. But it was 
objeed; the Cale of Recognifance, or Scatute, is not like tothe Caſe of warranty : For 
by che Starure or Recogniſance the land is preſently bound in whoſe hands foever ir ſhall 
come, bur: ſo it is not in Caſe of a warranty * To which it was aoſwetcd and reſolyed, 
That for'as much as by the ſaid Book'of 36 H.7. and all other Books ic appearech, that the 
ſurvivor end the heir ought to be vouched rogether, and ſo of the heirs of both : And Lir- 
tleton Chapter Homage Anceſtrel ſaith, Thar the land which the yvouchee had ac the time 
of the youcher ſhall be liable to render itryalue, from thence ic followeth that the charge 
ſhall beequal ; and thatis.a tronger Caſe then the Caſe of the Statute-or Recognilance, 
for the warranty extenderh to render inyalue lands of inbetirance : Buc if the husband ard 
wife and the heirs of the wife be bound ro warranty, andche wife dieth, the 11nds of the 
husband may be alone pur in execution, becauſe there are no moities betwera husband ard 
wife, as thus are divers opinions in our Books, ſome whereof being ill reported are well re. 
conciled, 17 E-3-41- 29 £.3.46. 13 H.5.3.6:16 H.7:13.4. 22 E.3.1.17 E. 3.8. 20F. 
3-40, 19 H.6. 55. Butin a binding it is otherwile. ' As if two be bound in an 
obligation, there the charge ſhall ſurvive : So it appeareth by thelc Caſes, thac when 13:4 
ſhall be charged by any tie, the charge-ought to be equal, and one ſhall noc bear all che 
burthen ;- and the Law in this poine is grounded upon great equity : Bur in all the Cates 
at the Common Law, if the party who ſhould be charged hath alicned the land bon 4 fi: 
before any Aion brought, the lands in the bands of the purchaſor was not ſubjeR to ary 
charge or execucion ; and- that was the teaſon that che Judges and Sages of the Law in 
conftrucion of rhe laid Statutes, alchough thac the lands of purchaſors after the Judge- 
ment, Recogniſance, or Statute were fubjeR to execution, yet that gave greater privilege cg 
them, then to the conuſor himſelf or co his heir. 

Alf the $tatuce of Weft.2: cap.18:. doth provide, Qued vicecomes liberer es medicts- 
rem $877 4, Which ought to be intended of hisJand ;_ fo the Scarute of 13 E.1. enaRteth, That 
all the lands of the conufor ſhall bedelivered to Merchants, 8c. and that is another reaſon 
chat the land of one Terre: tenant onely ſhall not be charged with the whole deb, for as 
much as by the ſaid Starute all che land is: liable. And che reaſon wherefore the conulor 
himſelf at the will of the conuſe< maybe.oacly mac is becauſe he. bimlelf is the per- 
fon who was the debtor, and who was.bound, and ore it is ſubje4 to execution, 
and it is reaſon that he may be onely charged ; the ſame Law of his beic for the reaſors 
before rehearſed. oft EA 

Note Reader,when it is ſaid beforeand' often in our Books, That if one purchaſor be only 
extended for the whole debt, that he ſhall have contribugion; it is not thereby incended that 
the others ſhall give or allow unto him any thing by way of corfideration, bur ovght to be 
intended, that the party who is onely extended for the whole,may have Andira querels or 
Scire fac' as the Caſe requireth to defeat the executioo,& thereby ſhal be reſtored to all che 
mean profits, & drive theconuſee to ſue execution of the whole land,ſo in this manner cvery 
one ſhall be contributory, this is, the landof eyery Ter-cenant ſhall be equally exrenced: 
And afterwards the Conncel of Sic #548: Harbert moyed three Errors within the Record. 

The firſt was, That the Writ of Scire farias was, Scire facias bered' trrrarum & tent- 
wentornwns, &c. Which was i and. againft Law ; for always one is faid heir 
co his auaceſtor, and not to the land, for auncettor and heir are relative, and ir cannor be 
hid thitone is fliw, or conſang nine & heres maneris de Dale + but thac A. was ſci- 
kd of the Mannor of Dale in fee, and died feiſed, after whole death the Manaor of D. dc- 
ſcended to 'be as conſanguinee & beredi predifts A, (and ſhew how) and not preditts 


The f&econd Error was,'admitting the Writ good, then for as much as the Writ requi- 
reth qued Scire fac' bered terrerun & tenementernm,t*c. the return of the Sherift, q#ed 
Sire fecit Willielme Harbers Mibti, 1 & bered predift* Matthei, is not good, be- 
cayic hedoth not return him heir of any lands or tenements as the Wjit requireth ; for 


his 
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his warrant is not to ſummon the heir of the ſaid Mathew, bur the heir of the lands 


and tenements of the ſaid Afarhew, aad every return oughe to anſwer the point of the 


Writ, 

The third Error, admitting the Writ and the Return good, was, That the Judgement it 
ſelf was erroneous. For the Judgement is given generally againſt Sir William Harberr, 
Dnedidifta Domina Regina recuperet ver/ns pred' Will* Harbert difta tria millia libra- 
ram; Er quod ipſe idew Willielmns de ei/dens tribus millibus librar erge diftew domi- 
aw — {> ureagaudiregey ans. was un dre i ary rms 
Councel, thar the Judgemenc to have ſpecial, for by this ' general Judgemenc 
his own land rad (ren where by the Law, the land onely beet cmvore him by his 
Ce hecres Aon radrapertte Brngather agate bee rhe Ranged 
ſee cannot have an Action the 2921 ir, i 
ſance is, 2nod twnc volt & ————_ hits pecunia ſumma, de boms & catallss, ter 
ris Of tenementi,ec. levetwr : Sothat the charge is impoſed upon I lands ; 
fo thac debt doth noth nor lie upon it againſt the heir, no mere then in a Rec in debt, 
for there Scire facias herh againſt the beir, but no ARtion of debe : Then thatthe 
heir maketh default, yer che Judgemenc to have been ſpecial, for it was faid in this 
Caſe, if the heir had appeared, and a falſe plea, yer the Judgement ought to have 
been ſpecial, for he ig nor charged meerly as heir, bur rather as Terre-cenan. And wich 
that a h 33 E.z. Execation 162. in debe the Plaintiff recovered, and before execu- 
tio the Defendant died, the Plainciff prayed a Scire facies againſt F. who was Terre- 
tenant of che Defendants lands, and had it, who came and counterpleaded the exccntion, 
and they were at iſſue, and afterwards did not follow it, for which execution was awar- 
ded againſt him, and the Plaintiff prayed execution as well of his own lands which he had 


the day he , as of the debtors lands in his hands, becauſe he a falſe 
But by the rule of the Court he could have bur only the lands of the Vider6E.3.15. 
Buc theſe Poinrs were noc reſolyed by the Court, bat afterwards a Petition made to 


the Queen, Sir F'-lhiam nded with her. Plewdes 10d Zeke were of Counce 
with Sic William Herbert ; And note well the new Wric of Error after the entry of the 
firſt was not brought, quod corew vobis refidet, becauſe the Record is not removed out of 
the keeping of him who had the cuſtody thereof before, but it remained in the ſame cu- 
ftody afcer the Wrix of Error purchaſed,as it was betore. 


——_—_ 


Hill. 29 Eliz, Ret.7 go. in the Kings Bench, berween 
Hinde and Ambrey. 


Boraſions Cale. 


|| - ms Richard Hinde Plaintiff, and williew Ambrey Defendant, in an Ejet5one 
CRIES Beacd,ot hace Aldenheaw in the County of Hertford upon a 

made by Thew«s Brand nad Conſtance his wife, and #4/liam Davies and Margaret 
his wife to the Plainciff for ſeyen years, The Defendant Not guilty, and che 
Jury gave a ſpecial verdi& to this eftc& : Themes Berafton was ſaiſed in fee of the lands 
x4 held them ia , and hadiflue Humfrey Berafton his cldeft ſon, Henry 
Beroften his younger ſon ; and had iſſue Conſt ance the wife of the ſaid Brand, 
and the ſaid aret wiſe of the ſaid Davies; and the faid Henry Boraften bad flue 
the (aid Hagh. afrerwards the ſaid Themes Borafton 12. Augaſfp,t 559. by bis Will 
in wricing deviſed the Tenemencs in theſe words, viz. tems, I gi ad 


ve co Amery 
Ampbills his wife, all that my pct of my Cloſe called Reuing for years text 
party Pt 


aſter my deceaſe. And that the ſaid Themes: Amery, nor his 
term, fell none ofche ſaid wood or tumber in! or upon the ſaid upper 
lerve the woods tothe uſe and bebalf of the heir in remainder : And after the cerm 0 

Slee year, tha laid upper part o radiaia tory Etecurer und ſuch time as Hagh 
Buaften comglith bis age of 21, yeammaad the anen profits © bi lagloyed by wy 


t55 - 


[4] 
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xecutors towards the performance of this my laft Will and Teftamenc : And when the 
-— Hagh ſhall come to his full age of 21. years, chen I will he ſhall cojoy the 1aid up= 
per part to him and to his heirs for ever. | 
the faid Thewss Boraſton 14 Anguſti anno 1 Eliz.died, and the ſaid 
Hwgh died before his full age of 21. abourt che age of 9. years. And that Philip By- 
rafton was brother and heir of Hagb Borafton ; and the ſaid Phbulip after the end and cx- 
piracion of the ſaid cerms, that is to lay, of Thowas Amery and Ampbilli: his wife, and of 
the ſaid Executors entred into the (aid lands as brother and heir of Hagb Borefton, and de- 
miſed the ſaid lands to the ſaid Williem Ambrey,&&c. by ferce whereof he was poſſeſſed, 
upon whom the faid leflors of the Plaintiff in theright of their wives encred in the ſaid lands; 
And by Indenture bearing date the ſame day and year mentioned in the Declaration de- 
miſed to the Plaintiff, proxe in the Declaration, by force whereof he was poſſeſſed, ill 
the Defendant by che eommandmenc of theſaid Philip centred npon him,&c. And if the 
etitry of the ſaid Defendant were lawful or not was the doubt which was referred to the 
conſideration of the Conrt. And this Caſe was argued by the Councel of the Plaincif 
And it ſeemed to them, that no remainder was veſted in the ſaid H#gb Borafton uni! he 
2:cained his age of yo mie erin EE time, that the lands did deſcend to the 
ſen who are 


, they faid, chat it a 
until his ſaid age of 21. ' 


a contingent, that is to {a accompliſhment of H; 
du rs dab and whebe 


abſolute leaſe for 12. years : for if Hagbſhall dic betore his full age, the leaſe ſhall be cn- 
dnl, deg Cariam. 

It was alſo ſaid, a particular eftate (which doth ſupport a remainder) may 
determine before the remainder can begin, there the remainder ſhall not preſently veſt, bu: 
ſhall depend in contingency : As if one make a leaſe to FS, for life, and after the death 
of 7.D. to remain to another in fee, this remainder doth depend in contingency ; for if 
J.S. die before J.D.the particular eftate is determined before the remainder can begit : 
So and upon the fame reaſon it is adjudged in Coltbirft and Brinſbings Calc in Flow.Com. 
where the Caſe ineffeR is, That a leaſe js made to A, for life, the remainder to B. for lite, 
and if B. die before A. that it ſhall remain to C. for life,this is a good remainder upon cor- 
eingent if A, ſurvive B. which Caic isall one in reaſon with the common Caſe which is 
yery often agreed in our Books. A leaſe is made to one for life, the xemainder tothe right 
heirs of F.S. this remainder is good upon a contingent, that is to ſay, If the leſſee for |itc 
overlive 7.5. otherwiſe not. So and for the fame reaſon, if a man having iſſue a ſon of the 
age of 9. years, make a leaſe until his ſon ſhall atrain to his full age,and after chac he ſhall 

iſh bis full age, that ic remain over to another in fee, nothing veſts (withour que- 
ſtion preſently) in him in the remainder, which was granted by the Court, And it was (3d 
by che Plainciffs Councel, chat ſuch remainder is _— id, and yet may take ctfcQ : 
For ih as much as the remainder oughtto paſs our of the leſſor preſently, either to him in 
the remainder, Or co be in abeyance and cuflody of the Law, and a freehold cannot in ſuch 
Caſe be in abeyance, for this cauſe the remainder is utterly void; As if a man make 2 
leaſe to A, tor 21. years, if B-live fo - + 5 hag ar wats that it remain over in 
fee, this remainder is yoid : So if a leaſe be made,the remainder co the right heirs 
of 3.8. this remainder is urterly yoid, quod fair conceſſwn per Coriam. 

Alfo it was ſaid, Thar when a remainder is limited to take effeR the doing of an 
aQt, which aQ ſhall be the determination of the particular eftace, yer if the a& depend upon 
pon » and tmeer incercainry pore it ſhall ever __ there alſo the remain- 

in concingency, nor preſent] : Avif A. makoa feoffment to 
the uſe of undl C. come from Repve into Eogland, and afrer ſuch returr from Rowe oy 
England, 
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TH 


England, to remain over in fee, this remainder doth deperd in contingerccy ; for it is incer- 
tain whether C. (hall ever return into England or not, which was granted by the whole 
Conrt. And fo it was concluded by the Plaintiffs Councel. chat for all theſe caules Judge- 
ment ought to be given for the Plaintiff. Againſt which ic was argued by the Detcndants 
Councel, and they conceived that the remainder did ſettle in Hugh preſently by the death 
of the deviſor, and by his deach without iflue the land did deſcend ro Philip his brother who 
lealed to the Defendage, For it was faid, that in chis Cale, that although that Hugh died 
before his full age, ve: the interelt and rerm of the Executorsdid nor ceale ; and their rea- 
ſon was, becauſe that in Wills the incent of the devilor is to be conſidered ; and when he 
deviſeth bis 1-nds to his Executor+ until Hagh his fon ſhall come to his full age for paimenc 
of his debts, and to perform his Will, it is to be incended, char he hath made compurarion, 
that the profits to be taken of his lands by his Executors during the minority of his fon 
(which was tor the ſpace of 12. years) would luffice to pay his debrs, and to perform his 
Will,and that hedid not interd to determine it by the death of his ſon ; for then the means 
which he preſcriberh co ſatisfy his ders, and co perform h's Will ſhall be deteated, and 
by conſequence, his deb s ſhall remain unſatished, and his Will unperformed ; and there- 
fore this Caſe of a deviſe doth differ from a leaſe or a grant made in the like manner. For 
the deviſor is intended to be 5nops confilit, and therefore the Law ſhall be his counſel, and 
according to his intent appearing in his Will ſhall ſupply the defe&t of the words : And 
therefore where the de viſor faith, Until ſuch time as Hugh Borafton ſhall accomphſh his 
full age of 21. years, the Law which favyourerh the performance of W.lls according tothe 
intent of the deviſor) in conftruRion ſhall make ir, Until fuch rime as H ugh Boraſton 
ſhould have come to his full age of 21. years: For when the devilor by apt words and 
terms might have by good adyice made his Will good and ſufficient in Law according to 
his true incent, there, alchough that the deviſor being hindred by fickneſs, or that he want= 
eth good advice, make his Will in a difordered manner, and in barbarous and unfit words, 
the Law in ſuch Caſe ſhall reduce the words which want order into order, and ſentence his 
unfit words to words ſufficient in Law according to his intent as appeareth by his own 
words. As Mich.32 & 33 Eliz. in the Kings Bench it was adjudged berween #:locke 
and Hamond in Treſpaſs,upon Not guilty pleaded the Caſe upon ſpecial verdict was ſuch : 
A Copiholder in fee of land dicendible 1n Borough Engliſh, having three ſons and orie 
daughter deviſed his land co h:s eldeft ſon, paying to his daughter and ro every of his other 
ſons 45.5. within two years next after his death, the deviſor made a ſurrender according co 
the cuſtorne of the Mannor to the uſe of his Will, and died, the eldeſt ſon is admitted, and 
doth not pay the money within two years, the yourgeſt ſon now Plaintiff entred into the 
= and it was adjudged that his entry was lawtul ; And iathis Caſe rwo Points were 
reſolved. 
rt. Although the yearly profics of the lands for two years exceed the money to be paid 
to his ſons and daughter,yet the eldeſt fon had a fee fimple; for the recompence and confi- 
deration, alchongh it be nor co the yalue of the land, in caſe of a Will doth make ir in 
coaſtruRion a fee ſimple ; And in the Book of 4 E.6.Eftates Br.-$. & 29 H.8.Teftaments 
18. 32 Eliz, Dier 371. no mention is made of the value of the land, no more then in the 
- of "_ and Sale of land in 4 E.6, Eftates 98. yet the fee ſimple of the uſe 
2. It was reſolved, That in the Caſe of a Will chis word (paying) maketh a condition ; 
yet in this Caſe the Law ſhall conſtrue this unapt word 'paying) to a limitation, for if ic 
ſhall be a condicion, then it ſhall deſcend upon the eldeſt ſoa, and then ic ſhall be at his 
pleaſure wherher the brothers or fiſter ſhall be paid or not; and therefore ic was adjud- 
| 6 that inthar Caſe the Law ſhall confirue ic for a limitation, of which the younger ſon in 
ough Engliſh might take advantage, and to amount to as much as if he had made the 
deviſe of the land to his eldeft fon un:il be ſhall make defaulc of paiment,&c. and fo the 
doubt of 14 Eliz., Dier 317.moved by Manwood is well reſolved. Upon which it was con- 
cluded in the Caſe at Barre by the Defendants Councel, that the Executors tad a good 
term for 12. years, which was not determined by the death of Hugh Boraftuw, which was 
granted by the whule Court. And the general Rule par by the Councel of the other fide 
—_—_— That the remainder ought to commence in poſſefſion when the particular eftare 
,as well in Wills as in Grants, and there cangct be a meſa time berween them; bur 


that did not concern the Caſe ar Barre, for here in as much as the term did not end by the 
Oo eath 
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death of Hugh Boraſton, the remainder did begin in pollcſhon ar the end of the term. An 

2<tothe incertainty it was ſaid, that the Caſe ar Barre is no other in efteR, bur tha: a mz, 

deviſeth his lands to his Executors 'for the paiment of his debts, until his lon (hall or 

ſhould haye come to his age of 21.years, the remainder to his lon in tee; for aithouch t}.a7 

theſe are adyerbs ot time, when,&Cc. and then,&c. yer they doe not amoun: tO make att 

thing to precede che ſetling of the remainder no more thenin the common Ca'e, A nizv 
leaſeth land for life or years, and after the deceale of che leſſee, or the term er.ded, the re- 
mainder to another, yet it ſhall remain preſently ; tor when theſe adyerbs reerre to a thing 
which of neceſſity ought to happen, there they make no contingency, and it is certain tha; 
every man ſhall die, for Statarwm eft bominibns ſemel mori, acd every term ſha!l erd, 
for Tempus edax rerum: And in the Caſe at Barre, certain it is, that Hugh ſhall accom- 
pliſh, or might have accompliſhed his age of 21. years, which are in this Caſe of a 1 
all one in conſtruRion of Law. Agnd fo theſe adverbs (Then and When) in our C:{c2re 
demonſtrations of time, when the remainder to Hugh ſhall rake etc in poſſe Minn, 2: i 
the ſaid Caſes of a leaſe tor life, and leale for years, and not when the remander tall v;{, 
quod fuis conceſſuns per totam Curiam. And Judgement was given, That the Plaic f 
ſhould cake hothing by his Bill. 

Egerton the Queens Sollicitor, and Thomas F ofter and others were of Corncel wi:!; :b- 
Plaintiff, and Coke and others with the Detendant : And note in the Declaration it dot! 
not appear which husbands and wives made the leale co the Plaintiff by deed, and no ex- 
ception taken to it, 


——__—_— 


Paſch. 2g Fliz, berween Walker and Harris 1n the Kings Bench, 


Walkers Cale. 


"LS Caſe was thus in effe&t ; walker leaſed certain lands to Harrs for years, the 
leſſee afligned all his intereſt to anocher, Walker brought an Aion of debe 2a01:c4i 
Harris for rent behinde after the affignment, and if the Action were maintenable or no: 
was the Queſtion. And it was objected againſt the Aion that the land is debtor, 21:4 
not the perſon butin reſpeR ofthe land ; and a difference was taken berween a perto2al 
contract and a real contraR, for if a man let a Rock of cartel and other goods for years, 
rendring rent at ſeveral days, he ſhall not have an Aion of debe cill all his da ys be INCure 
red. Soif a man make an obligation or other contraR, to pay ſeveral ſummes a: | vera! 
days, he ſhall not have an Aion of debe cill all the days are paſt, Pur in the Cate o: 
a leaſe for years which is a real contraR, the lefſor ſhall have an ARion of deb: af. c: 
every day as it appeareth by 45 E.3.8. 2 E.4.11. which proyech that the leſſee is n1: 
charged in reſpe& of any perſonal contraRt, bur in reſpe of the realty. And therefore 
when the leſſee afſignerh over all his term or intereſt, all the realcy which always tollow- 
eth the land is gone. Alſo if a man ſellech goods to be paid at ſeveral days in luch Ca'e, 
although that the goods be taken by one who hath right before the day, yet the (eller (hall 
have an ARtion of debt in reſpeR of the contra : Bur if a man make a leaſe for years ren- 
dring rent, if before the day incurred the land be ereRed by title paramount, the 1elſor 
ſhall nor have an ARtion of debt, becauſe the ſame is a real conraR, and followc:h the 
eſtate of the land, and the rent iſſueth our of the land, and the perſon is not the deb:or 
but in reſpeRt of the land, for if the leſſee grant over all his mccrell he leflor may have an 
ARtion of debt againſt the affignee with whom there was no contra by deed. But for :5 
much as the rent ifſueth out of land, the afſignee who hath land and is privy in eſtate is dcv- 
tor in reſpeR of the land : So if a man leaſe, three acres readant rent, and the leſſor ovſt 
the leſſce of one acre, he ſhall nog have an Aion of debt for any part, bur if the letl»: 
recover part inan AQion of Waſt, or enter in part for forfeicure, or by ſurrender, or by 
Sour condition for entry in part, or if part of the land be evicted by title paramount, in 
theſe Caſes the rent reſerved upon the leaſe for years which is a rent ſervice hall be 27- 
portioned. Ergo, the contra followeth the land,for otherwiſe the leſſor might in all cheſe 
Caſes have an ARtion of debt for the whole rent in reſpeR of the contra, as he ſhall no: 
haye upona ſale of goods ; for which macter ſee 20 H.6.23.9 F.4.r. 21 E,4,29. which 
Book 
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Book is:o be intended of a lawful entry as for forfeiture, or by ſurrenCer, and not of a tor 
cious entry, 4 H.7-6. Apporcionment Br.26. 25 H.8.36. 13 H.8. 30 H.8, Apporcion- 
ment Br.7.3 H.7.17. And fo all the Books are well reconciled. So it appeareth, that 
alchoogh in every leale for years there is a contract between the leſſor and leflee, yer that 
contrac is annexed to an eſtate and followeth the land. So on the other fide if the leffor 
orant over his reverfion, the contract runneth with the eſtate, and therefore the grantor 
ſhall not have any ARtion ofdeb for rent due after his aſſignment, but the grantee (hall the 
ſame, for the privity of the contra followeth the eſtate of the land, and is not annexed to 
the perſon, bur in reſpeR of the eſtate : As where there be divers parceners of an Adyow- 
ſon, the eldeſt hath prerogative to make the firſt preſentment, bur it is not inreſpe of 
her perſon onely, but as it is annexed to her eſtate. For as 5 H.5,10. is agreed, her huſ- 
band who is Tenant by the curtehie ſhall have it : So if one coparcener hath a rent granted 
to her for owelty of partition, ſhe may diftrain for the ſame of common right without any 
words of diſtreſs, and ſo ſhall her grantee, for it was not annexed to her perſon onely, bur 
to the eſtate alſo, as it is holden in 2x H.6.11, Sothe grantee of reyerhon, and the Lord 
by eſcheart ſhall have an ARtion of debt for the rent as it is holden in 5 H.7.18.for the con- 
tr2& is incident to the eftare : Bur upon grea: deliberation and conference with others, ic 
was adjudged by Fray Lord chief Juſtice, Sir Thowas Gawdie, and the whole Court of 
Kings Bench, That the Aion would lie. 

And firſt for the true apprehending of the reaſon of this Caſe, and of all the other Ca- 
ſes which have been urged on the others fide (fer the Law always and in all Caſes, is con- 
ſonant to it ſelt) It is tro know, that as to the matter now in Queſtion there are chree man- 
ner of privities, /cs/. privity in-reſpeR of eſtate onely, priviry in reſpe& of contraRt onely, 
and privity in reſpect of eſtate and concraRt together : Privity of eftate onely ; as if the 
leflor gran over his reverſion (or if che reverſion eſcheat) berween the grantee (or the Lord 
by eſcheat ) and the leſſee is privity in eſtate onely, ſo berween the leffor and the aſſignee 
of the leſſee, for no contraft was made berween them. Oo coatract onely is perſo- 
nal privity, and extenderh onely to the perſon ofthe leſſor and :o the perſon of the leſſee, as 
in the Caſe at Barre, when the lefſce aſſignerh over his intereſt, norwithſtanding his aſſign- 
menc,the privity of coacraR remaineth berween them, ——_— the privity of eſtate be re- 
moved by the a of the leflee himſelf, and the reaſon is; | 

Firſt, becauſe the leſſee himſelf ſhall not prevene by his own a ſuch remedy which the 
leſſor hath againſt him by his own conera, bur when the leflor granteth over his rever- 
fion, chere againſt his own grant he cannot have remedy, becauſe he hath granted the re- 
verſion to another to which the rent is incident, 

Secondly, the leſſee may grant the term to a poor man who ſhall not be able to manure 
the land, and who will for need or for malice ſuffer the land to lie freſh, and then the 
leſſor ſhall be without remedy either by diftreſs or by ARtion of debt, which fhall be in- 
conyenient, and ſhall in effe& concern every man (for, for the moſt part eyery man is a leſ- 
for or a leflee) and tor theſe two reaſons all the Caſes of entry by wrong, eviRtion, ſuſpen- 
fron, and apporcionment of rent are anſwered : For in ſuch Caſes either ic is the a ofthe 
leſſor himſelf, or the a& of a ſtranger ; and in none of the faid Caſes the fole aR of che 
_ _ ſhall prevenc the leſſor of his remedy, and bring in ſuch inconvenience as hath 

en ſaid. 

The third privity is of contraQ and eſtate together, as berween the leſſor and the leſſee 
himſelf; And #/ray chief Juſtice and Sir 7 howas Gawdy ſaid, That as he who is a baſtard 
born hath not any couſin, 16 every Caſe doth import ſuſpition of its legitimation, if he have 
not another Caſe which ſhall be as a coufia German to ſupport it, and prove ir. And 
therefore it was agreed by the whole Courr, that if there be Lord and Tenant, and the Te- 
nant maketh a feoffment in fee, in this Caſe betwixt chem for the arrerages due as well 
before the feoffment as after till norice,&c. is onely privity as to Ayowry, and not any 
privity in eftatepor in tenure, which privity ſhall not goe with the eftate, and yer it is more 
in the realty then the Caſe at Barre, & fortiors it the Caſe at Barre, when the lefice affign- 
th his incereſ, yer privity of cotcra berween the leflor and leſſee as ro the Aion pf tebe 
remaineth. And at the Common Law before the Statute of 2uia empreres terrarumn, if 
the Tenant maketh a feoffment in fee to hold of the chief Lord, the feaffee by no tender 
that he can make ſhall compel the Lord to avow upon him, but the Lord always may dyow 


upon the feoffor as it appearethin 34 E.3. Avewry 235- For by his own aR he cannot 
| O32 change 
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the Avowry of his Lord, which is a ſtronger Caſe then the Caſe at Barre: Ard a 


the tame Caſe ifthe Lord grant over his Seignory, or if the feoffor dierh, there the priyi.y 


2s to avowry is deſtroyed for it is perſonal and holdeth onely berween che Lord him(c!;, 
and the himſelf : So if after the aſſignment of the leale, the leſſor grant over his 
reverſion, the grantee ſhall not have an Aion of debr againſt the leſſee, for the privgy of 
contraR as tothe Aion of debt held onely betwixt the leſſor himſelf, and the leſſee him- 
ſelf: So in ſuch Caſe if the leſſee dieth, the leſſor ſhall not have an ARton of debt agzirtt 
his Executors, for the privity confiſterh onely between the befor and the leſſee. See tor tte 
Caſe of Avowry, Littleton Chap. Releaſes 106, 107. 4 E.3.22.2 E.46. 34 H.6, 46, 
27 H 6.33.7 E.4.28. 29 H.8. tit. Avowry Br.111. 
So if Tenant in Dower, or Tenant by the Curtehie grant oyer their eſtate, yer privity of 
contra remaineth between the heir and chem, he (hall have an Attion of Waſt againg 
them for Waſt after the aff t: Bur ifthe heir grant over the reverſion, r' e priviy of 
the AQtion is deſtroyed, and the grantee cannot have any Action of Waſt. but only agairſt 
the aſſignee ; for berween them is privity in eftate, and between the grantee and the Te. 
nantin or Tenant by the Curtehe is no privity at all. See F.N.B.56.f. Temp; Er. 
aſt 122.18 E.3.3.30 E.3.16. 36 E 3.23.11 H.q.18. And it was agreed, that if the 
lefor enter for condition broken, or if the leſſee ſurrender to the leflor, the eftate and term 
is determined, and yer the leffor ſhall have an ARtion of debt for the arrerages due before 
the condition broken, or the ſurrender made, as it appearcth by F.N.B. 120. 20 E.3.7. 
6 H.y 3.6. F.N.B.122. (againſt the Book of 32 E.3. Barre 263. which isnot Law) and 
that isin reſpe& of the concraQt between the leflor and the leſſee, Note Reader, that fo 
great was the authoriry and conſequence of this Judgement, that after this time not cre!y 
the Point hath been adjudged and confirmed after, bur all the differences in this Caſe ca- 
ken by ray chief Juſtice and the whole Court have been adjudged, as you may learn by 
the Caſes following, Hil.36 Eliz.in the +. iS PTR ARG berween Ungle and Clover 
it was adjudged, That if the lefſee for years over his term, and the leflor by deed in- 
dented and enrolled according to the Statute, in and ſell the Reverfion to another, 
that the bargainee ſhall not have an ARtion of debc againſt the leſſee, for there is no privity 
betwizt them, Butit was agreed by Pophaw chief Juſtice,Clench,Gawdy and Fenner Ju- 
tices, that aftet the 2fſignmenc the leflor himſelf may baye an Aion of debe againſt the 
leſſee for 'rent due after the afſignment. Trizit.37 Eliz. in the Kings Bench, Kor.1 042. 
between Overron and Sydbell two Points were relolyed by Popham chief Juſtice and the 
7. Thar if the Executor of a leflee for years ga over his intereſt, that an Aion of 
debt doth not lie againſt him for rent due after the a 
2. If leflce for years aſſign over his intereſt, and dieth, the Executor ſhall not be char- 
ged for rent due after his death, for by the death of the leſſee the privity of con- 
craQt as tothe Attion of debr in both Caſes was determined. And Afich.go & 41 Eliz. 
berween George Browe Eſquire Plaintiff, and Hore Defendant, the Caſe io effect was ſuch; 
A. leaſed to C. three acres of land for years rendriog rent, the faid C. aſſigned all his in- 
tereſt in one acre to another, A. ſuffered a common Recovery to the uſe ot B. in fee who 
brought an Aion of debe againſt the firſt lefſer, and ic was adjudged by Popham chef 
uſtice and the whole Court, that the ARtion did lie; for in as much as the leſſee hath al- 
his ittereſt but in part, and remainerh poſleſled of the reſidne, that not onely the 
, but alſo his or he who claimeth under him ſhall have an ation of deb: for 
the whole rent againſt the leflee, for there was not privity of contra onely, but alſo pri- 
vity in eftate and coradt together, and therefore the aQion in this Caſe ſhail goe with che 
eſtate ; As if ar Common Law,if before the Scatute of 2 ui emptores terrarum the tenam 
bad made a feoffment in fee of parr of the tenancy, there was not any apporcionment, but 
the Lord, or his grantee ſhall ayow opon the feoftor, for as much as he remaineth tenanc 
inreſpe& of the refidue : Bur if he had made a feoffment of the whole, then the grantee of 
the Lord ſhall not ayow upon him, as it hath been ſaid before : See 22 Aſ.52. 24 H.8. 
5 32 H.8. By. Acceptance for this matter. And Popham chief Juſtice in this Caſe 
» Thar in Caſe when rent upon a leaſe for years ſhall be apporcioned, if in an Aon of 
debt theleſſor demand more quew oporter ; yer upon Nibil deber the lefſor ſhall recover 
as rwuch as ſhall ma—_—_ and aſſeſſed by the Jury, and ſhall be barred for the rel- 
due, And Paſch.q1 Eliz,Ret.2485, in the Common Pleas, Sawnel Marrow brought 
an 
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oc of det againlt Fr. T wrpin, and William T wrpin Execcutors of George T arpin, 
A upon a demile made by the Plaintiff by deed indented of certain lard to the 
mceſtace for years rendring reat, and for rent behinde after the death of the inteſtate the 
dant pleaded that before'the rent behinde, one of the De. 


, 25s b hc : The Deter , 
or urns” 3 d all his in:ereſt to Tho, Boorde, of which-afſignment the Plaintiff had 


accepted the rent by the hands of the aſſignee due at a day after the affign. 
__ boy dre Cay at which the rent now in demand was due ; __ which te 
Plaintiff did demurre. Ard it was adjudged againſt the Plaintiff, becauſe that the privicy 
of the contra as to the Attion of debt, was determined by the death ofthe leflee ; and 
therefore after aſſignment made by che adminiſtrator, debt did nor lie againft the admini- 
Arator for rent due after the afſigament according to the Judgement given in Overton a 


als Cale before. 
Dk ic was ſaid, that if the leſſee aſſign over his term, the leflor may charge the leſſee 
or his affienes at his eleQion ; and therefore if the lefſor Accept the rent of the aſſhonee, he 
hath determined his election, and ſhall nor bave an ARtion againſt the leſſee after for rene 
due after the aſſignment, nomore then if the Lord once accept of the rent of the ſeoffee; 
be ſhall not avow upon his feoffor : And by tbeſe Judgements and Reſolutions you ſha'l 
the better underſtand your Books, betwizt which prima facie ſeem to be ſore diverſity 
of opinions, Vide 44 E.3-5+ & 44 Aſſ.1$. 9 H.6.52, by Paſton, which agree with the 
Judgement of Sir C hriftopher Wray. Sec 8 Eliz.Dier 247. and the 2wuere there made, is 


now well reſolved. 


_— 


Mich. 33 & 34 El. inthe Kings Bench. 


Bailer and Bakers Cafe. 


| Þe an Afton of Treſpaſs brought by John Butler againſt Thomas Baker and Thomas 
Delves Defendancs for Treipals in parcel of the Mannor of Thoby in the County of E/- 
ſex, and Not guilty pleaded the Jury gave a ſpecial VerdiRt tothi : William Bar- 
wer: ſciled of the Mannor of Hyxtos in the County of Gloncefter, had iſſue Wiliam his el. 
deft ſon, T howas and Leonard Barners, and that William the fon married Elizabeth Ede , 
and afterwards 2 & 3 Phil. and Mary. william the father in conſideration of the ſaid 
marriage,and for a Joynture for the ſaid Eliz.abeth,did cnfeoff of the faid Mannor of Hynton 
Rebert Rocheſter Knight, and others untothe uſe of the ſaid William the fon and Elize- 
berth his wite and the heirs of their two bodies begorten ; And afterwards Wiliew the 
facher died, by which the reverſion of Hynton deſcended tro William the fon ; and that #1/- 
liam the fon was allo ſeiſed of the Mannor of Tbeby (whereof the place in which is parcel) 
and of certain lands in Febbing in the County of Eſſex in tee, and had iſſue Thomas and 
Grigld nowthe wife of Baker one of the Defendants; And afterwards Fidiam the lon 
by his laſt Will in writing deviſed, that Elizabeth his wite ſhould have and hold during 
her life the Mannor of Theby in confideration of her Joynture and Dower in all his ocher 
Mannors and lands ; Provided always, that if the ſaid El5z.aberh ſhall rake her (elf ro any 
former Joyncure of any lands of #:iam the ſon, that then the ſaid Will of the Mannor 
of Toby asto the ſaid Elizabeth ſhould be void : And after the death of che ſaid Elizs- 
beth, the ſaid Mannor of Thobp ſhould remain to T homas his ſon, and to the heirs males of 
his body, the remainder to the heirs-mates of the body of the ſaid #i05aw the ſon, the re= 
mainder to T howas his brother for life, the remai co his eldeſt ſon in tail, the res 
maiader to Leoxard Barners, and to the heirs males of his body, the remainder to Richard 
Barners in tail, the remainder tothe right heirs of William Barner:s the fon. And that 
William the (on fo as aforeſaid (cifed of all the premiſſes, dicd thereof fo ſeiſtd ; and that 
the Mannors of Thoby and Hynton were bolden of the Queen in Capits by Knights ſer- 
Vice, and that after the death of j0iamthe ſon, his wite by word is the Country did 
wave her eſtate in Hynton, and agreed to the Marinor of T heby and entred intoit ; And 
that the Mannor of Hyxtes and the lands in Fobbing were an entire thifd part of all the 
lands and teaements whereof idiam the ſoa'died ſeiſed. And that T hows ſon of Wits 
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liaw the ſon, and Thomas (on of the father were dead without iflue, by which Leoxars 
entred into the Mannor of Thoby, and took to wife Mary Gedges and died, Anthony his 
ſon afſigned the Mannor of Thobyto the laid Mary for her Dower now the wie of Bul:y 
the Plaintiff. And that T hows Delves one of che Detendanrs by the command of 2 ake, 
the other of the Defendants entred,&c. And it the entry of che ſaid Delves werelawty] 
is the doubt ; and the Caſe in eftect is ſuch : Williams ſeifed of Thoby and Fobbing, 2nd 
william and Elizabeth his wife ſeiſed of Hyzren to them and to the heirs of their two 
bodies by eftare made co them before the marriage for the Joynrure of the wite, 
the _—_— Willem in fee, Thoby amounting to the value of two parts, and F ebbing 
and Hynten to 2 full third part. Thoby and Hynon are holden in Capite ; William by 
his Will deviſeth in writing 7 boby to his wife for her life, upoa condition that ſhe (hall 
not take her former Joyncure, with divers remainders over, and dieth ; The wie in the 
Countrey refuleth her former Joynrure in 'Hynren, If the Will be god for the whole of 
T hoby, or but for part. And two Queſtions were moved in this Cafe, 

x. If the refuſal in the Countrey ſhall deveſt the cftare tail which was fetled in the 
Wife. 

3. Admitting the refuſal in the Countrey ſhall deveſt it, if the refuſal ſhall ha ve (\uch 
relation that che Will ſhall be for the whole Mannor of Thoby by the S:atutesc: 
33 & 34 H.$. or ſhall be void for part. . And this Caſe was argued in the Kings Benct 
by Egerton the Queens Sollicitor and Tho. Buckley for the Plaintiff, and by Popham the 
Queens m_ and Coke for the Defendant. And afcerwards Aich. 3 3 & 34 El: the 
Caſe was argued by the Court, and Fenner and Clench argued for the Plaintift, and 3#ra5 
chief Juſtice, and Gawdy for the Defendant. And after the ame Term the Caſe was 2r- 
ned by the Conncel of the one and the other fide in the Exchequer Chamber before all 
the Juſtices of England; and Wray chief Juſtice told me, that Anderſos chicf Juli ce ©: 
the Common Pleas, and MManweed chief Baron did agree wich him ; And af:cr1v37d; 
Wray chief Juſtice the laſt day of E after Term 34 Eliz. died, who was a moſt reyercn 
Judge, of profound and judicial knowledge, accompanied with a ready and hngular capa- 
city, grave and ſenfible elocution, and continual and admirable patience ; and Sir 7:4» 
Papham che Queens late Atrorney General did fucceed him. oY 1nd in Micha- 
elmas Term 34 & 35,Eliz. Sir Roger Manwoed chiet Baron died who was allo a reve- 
rend Judge of great Mi cxcellenc ledge in the Law, and accompanied with 3 ready 
invention and good clocution ; and Sir Williew Periam Knight, late one of the Juſtices of 
the Common Pleas ſucceeded him. And afterwards the Caſe was oftentimes arcucd 3s 
well im the Exchequer Chamber as at Serjeants Inne before all the Juſtices of Eng/4rd and 
Barons of the Exchequer ; and after many conferences berween themſelves, Judgemen: 
was commanded to be entred for the Defendant, which was done in the Kings Bench ac- 
cordingly ; and in this Caſe divers Points were reſolyed. 

Firſt, that ar the Common Law, if lands be giyen to the husband and wife in tail, or in 
par rg the mm rar - > oem > freehold out of her by ary 

wayer or di ein : Asif before made by her, ſhe 

faith chac ſhe urrerly waveth and diſagreeth tothe ſaid eſtate, ma will never A or accept 
thereof ; yet the freehold doth remain in her, and ſhe may enter when ſhe pleaſc:h: $2 
if before her entry, ſhe reciting her eſtate, had ſaid by word in pes that ſhe doth aſſen: 
and agree to the ſaid eftace, or as much, yet afrer ſhe might wave che ſame in a Cour: cf 
Record ; for = vetbal aflent and in ps as it was holden by divers in ſuch Caſc 
is not of any effect in Law,for the Law doth more reſpe& an a& without words, then words 
without 8, and therefore if ſhe —_— _ _ & rakerh the profits, alchoogh ſhe (aich 
nothing, tis a agreement in Law, | w doth reſj deeds, but words wi:h- 
one deeds are tt Cale regarded in Law, as it & adjaded in AMc34E-r. Avorry 
23%. That if a man take a diftreſs for one thing, yet when he commeth into a Cour: of 
Record he may ayow for what thing he pleaſeth, 4 who fortrori where a freehold is ve- 
Red in him the fame cannot be deveſted by bare word in the Countrey, and therewith 
"= 17 E.346. & 17 Af. where the husband aheneth his land, and taketh back ao 
to him and his wife in tail, the husband dierh, the Lord of whom the land was hol- 
OT —— the hasband died ſole feiſed, by word affigned Dower to 
the wife which _—_ was adj that the refuſal of che eftare of inheri- 
tance,and acceprance of her ; not deyeſt the frechold oug of her. Allo in 
13 KR 2. 
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13 R.2. Jointenaxcy, the Caſe was ; A Charter of feoffment was made to four, and ſtifin 
was delivered to three in the name of all, and after the {ciſm was given,the fourth came and 
ſaw the Deed, and faid by word that he would have nothing in the land nor agree tothe 
Deed, but diſagree ; and it was adjudged that this OI by word in paz ſhould 
not deveſt rhe fchild out of him. And Thorpe in 35 E. 3. tx. Daſclaimer (aith, that in 
ſuch Caſe the Tenancy doth remain in all norwithſtanding diſagreement in a Court of Re- 
cord. Another reaſon was alledged, That a freehold ſhall not ſo eafily be deveſied by 
bare word in pes, to the end that the Tenant to the Precipe nay be the berter known : 
But as an at in paw may amount to ab agreement, ſo an a&t in pai may amount to a diſ- 
| agreement, but that is always of one ſame thing; As if Lord and Tenant be,and the Tenant 
by deed doth enfeoft the Lord and a Rranger, and makerh livery to che Rranger in che 
name of both, in this Caſe if the Lord by word diſagree to the eſtate, it is nothing worth ; 
and on the other fide, if he encreth into the land generally and taketh the profics, this aR 
ſhall amoune to an agreement to the feoffizenc ; buc if he enter incorhe land, and difirain 
for his Se:gniory, this aRt amounteth to a diſagreement to the feoffmene, and ſhall deyeſt 
the freebold out of him, and therewith agreeth 10 E.4.12. by all the Juſtices: And yet in 
ſome Caſe a claim by word ſhall dire& an entry to be an agreement to one eſtate, and a 
diſagreement to another. As if lands be given to the busbagd and wife intail, and after 
the Statute of 32 H.$, the husband alienerh the land to the uſe of him and his heirs, and 
afierwards deviſeth the ſame ro the wife for life and dieth, the wife entreth claiming by 
word the eſtate for life, this is a good dilagreement to the eftare of inherirance, and a good 
a9reement tO the eſtace for life; and therewith agreeth 18 Eliz. Diey 351-6. for there is 
not any doubt of Tenant to the Precipe, and the a and words work rogerher. But if 
the wife before her entry agree by word co one eftace, and diſagree to the other, it is no- 
thing worth : Bur if A, make an obbgation to B. and detivereth the fame to C. to the uſe 
of B. this is the deed of A. preſently : Bur if C, offer ic co B, there B. may refale the ſame 
1a pe, and thereby the obligation ſhall loſe irs force (bur perhaps in ſuch Caſe A. in an 
Aion brought upon this obligation cannot plead that it was net his deed, becauſe ic was 
once his deed) and therewith agreeth Hill. x Eliz..Ret.442.in T awe: Caſe R 
Serjeant Bexdlees, and by the Lord Dier Hill.x Eliz.,167, The fame Law of a gift of 
goods andchattels, if the deed be delivered tothe uſe of the doner, the goods and char- 
tels are in the donee preſencly before notice or agreement, but the donee may make refuſal 
in pew, and by that the property and imerefted ſhall be deveſted, and fuch di 
need not be in Court of Record. Note Reader by this Reſolution, leſt you be drawn to 
error by certain opinions delivered by the way in 7 E.4-7. & 19.6. $ E.4.29. 8 H.7.13. 
39 H.6.44. 6. and divers other Books eviter, 

Secondly, it was reſolved, that alchough the eſtate is created by limitation of uſe, by hi- 
miracion made after the Searure of 279 H.8, which Setaruce hath cransferred the uſe unto 
poſſefſion, for fo is the uſual pleading, dr »fibau tn poſſe fionem transferendi, and although 
that an uſe mighe have been waved by word in pew betore the ſaid Scatute, yer now the 
Starute doth incorporate the uſe and poſlefſion of the land, and hath coupled them 
ther with an indifloluble conjunRion, and therefore no more then an eftate created by 
ſeoffment, gift, or gran can be waved in peu, no more can ſuch eftate created by lunica- 
tion of uſe, which matter upon theſe words of the ſaid A& (in fach manner, Gas 
condition) is well and at large explained and reſolved in Di/ton and Freins Caſe, and in 
Corbets Caſe : And therefore it was reſolved in this Caſe at Barre, the refuſal in pes to 
kave the Mannor of Hyntes, and the entry and to the Mannor of 7 hoby was 2 
good agreement to the one, and a refuſal cothe other, and by ic the inheritance was deve- 
ted, and that by force of the Scare of 27 H.$8. cap.10, verſus finew, concerning Joyn- 
tures of wives, by which it is provided, That if any wife ſhall have any Mannors,&c. wnto 
her given, or aſſured, after marriage for cerm of her life, &c. that chen ſuch wife over living 
her busband, ſhall and may at her liberry after the death of her faid bhusband refuſe to 
have, and take the lands,8c. and to have,demand, and cake her Dower, any thing in this 
AQ to the contrary notwithſtanding. By which words ix was unanimouſly by all 


the Juſtices and Barons of the E » That A _— her war _—_ 
Wric of Dower. therewith agreeth 


and be endowed by conſent in pew, or 
woods Cafe 33 H.S. Dier 61.6. 

The third Point, and the grear doubt of che Caſe was upon a branch ofthe Secure of 
34%X35 
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34 & 35 H.8. of Wills, by which it 1s enacted, That the Act of 32 H.$, of wil, Shall t 
intended and expounded, andraken as hereafter enluethzthat is t@ ſay, That the Kirg ſha!l 
have and take fr his full third part of all ſuch Mannors, lands, &c. whereumo he ly of 
ſhall be intituled by the ſaid former AR, and by this pretent Act ſuch Mannors. lands, and 
tenements as ſhall by any means deſcend, or come by deſcent, as well of eftate of ir); 
tance in fee tail as fee imple, or in fee tail onely,&c. immediately after the death of che (acne 
devilor or owner thereof. And that the Will,8c. ſhall tand good and effeRual in Law, 
albeit the ſame Will,8ec. be had and made of all his tee hmple lands, &c, or of the mace 
partof them. Andif in this the refuſal of Hyntow bath ſuch relacion or operation in Li's, 
that now upon the matrer Hynton and Fobbing doe deſcend immediately after the death f 
the deviſor : And it was ſtrongly objeRed, that now upon the matter Hyxten and Fa. 
bing deſcend immediately after the death of the deviſor within the incention and mean'rs 
of the ſaid branch of the AR of 34 & 35 H.$. and that for divers reaſons and caules. * 

1. Becauſe this Cafe doth conhift upon conſtruRtion of an Att of Parliament, ard of x 
Will or Teſtament, both which are always conſtrued and expounded accordirg co tle 
intent and meaning of the parties thereto, and not by any firit or Rirained cn. 


3» This refuſal ſhall haye ſuch relation and operation in Law, that now upon the ma:- 
ter Hynton immediately deſcend, and now ab sxit5o the husband was ſeiled ole of the 
Mannor of Hysten. And many Caſes were put upon the general ground of relations. Bu: 
1 will Report thoſe onely which I conceive to be moſt material. It was ſaid, that ct 3 
joynt eſtate a woman ſhall not be endowed : Bur if lands be given to husband and wit, 
and the heirs of the husband, or the heirs of their two bodies, or to their heirs, and 2t:c:- 
wards the husband dieth ; now if ſhe will wave and refuſe the joynt eftate, the wife may 
bring her Writ of Dower, and thereby by Judgement of Law the husband ſhall be 1a & 
ſole ſciſed ab initio, for otherwiſe the wife cannot be endowed, and yer in truth the buſ- 
band and wife were joyntenants during all the coverture ; but now the refuſal ſhall have 
ſuch relation, that in judgement of Law the husband was ab 5»5:io ſole ſeiſed : And there- 
with agreeth the Book in 11 E.3. tir, Dower 63. where the Caſe was, Lord and Tenanr 
of a houſe holden by homage and 10.5. rent, the Tenant enfeofted #7. the Lord grantei! tl 
Seigniory to the husband and wife in tail. 7. atrorned, the husband died, the Lord %ur- 
vived the wife, and ſhe brought a Writ of Dower, in barre of which the Lord pleaded ac- 
ceptance of homage, by which it was admitted that the Writ of Dower did lie. 1n #n 
Action of Waſt brought by Robert T verford againft Andrew Thetford, Paſch.28 E!:z. 
Roe,122, in the Common Plcas, the Plaintiff counted that . A. gave to John T herterd 
and Thomaſine his wife, and tothe heirs of their two bodies (whole heir the Plaintiff is) 
and that John and T howaſine 3'& 4 Phil. & ary made ademile unco the Defendant for 
21, years, and that the donees were dead, and that the Plaintift was heir in tail, and cha: 
the dant had done Waſt : The Defendant pleaded quod predif Johannes & The- 
maſing non demiſer* ,&c. upon which they were at iſſue; The Jury found, that the ſaid 7chn 
and T homaſone by their Deed indented made the leaſe to the Plaintiff for 21. years «er /«- 
374, and that Jobs died, and after his death 7 howafine entred and diſagreed to the (aid 
leaſe ; and the iſſue was found for the Phaintiff,for as much as it was found that both mae 
the leaſe, as the Plaintiff bad counted, which was the point of the iſſue; or if it were fourd 
for the Defendant by maccer ex poſt fatto, that is to lay, by the diſagreement cf the wite, 
that was the Queſtion. 

And after great conſideration, and many A ts at che Barre and Bench, the Juſti- 
ces of the Common Pleas gave Judgement for the Defendant ; for now by the dilagree- 
ment of che _——_— of Law it was the leaſe of the husband onely, and ycc 10 
truth wn geen of the husband ir-was theleaſe of both, as it appeareth by 7 H.4.-13- 
” Waſt.3 H6.53-inWaſt.22 H.6.24. But nowby the diſagreement  5.fy ard 
by relation and operation of Law it was «b initio the leaſe of the husband onely, for if i: 

$5240 bad not been the leaſe of the husband onely, the iſſue had been found for the 

Plaintiff :- And the Caſe of Whoreweed 38 H.8. Dier 61. was ſtrongly urged, where the 

Caſe was, That jy. Whorewood the Kings late Attorney General being ſeiſed of the inhe- 

ritance of lands of the yalue of 630.4:in which the wifeis joynt putchalor with the husband 

- of 60.1. by his laſt Will in writing dedared, Thar his wife ſhall have during her life the 

third part of all his lands and tenements, with the faid lands which ſhe had in Joyncure, 
I 
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the ſaid parr to be aſſigned by his Executors, and died, the wife refuſed her Joynture, and 
Jemanded a third part of the whole land, that is to ſay, 120.1. asa leg Vena Ive per 
in the 


anx- 25 2 third part of the reſidue for her Dower : Andit was ordered 

Court of Wards that ſhe ſhould have her legacy, /cs/. the third part of the whole : By 
which it appeareth, that the refuſal of the wite ſhall have relation ab initio to make the 
husband fole ſeiſed of the whole, or otherwiſe the ſaid deviſe cannot exrend to that where- 
of ſhe was joyntly ſeiſed. Ang ſoin the Caſe at Barre, the refuſal of the wife bath ſuch 
relatiog and operation in Law, that now upon the marrer the husband was 4b ixitio ſole 
ſcifſed of the Mannor of Hyaton, and by conſequence the ſame doth deſcend after the death 
of the husband, and ſo the deviſe of the whole Mannor of Theby good and effeſtual in 
Law ; for gow it amounts to ſo much as if che uſe had been limiced onely to #i/liew,and 
to his heirs on the body of Elizabeth begotren ; And where the Scatute of 34 H. 8. ſpeak 
of deſcent, immediately after the deceaſe,&c. the ſame is true, for now upon the matter 
the Mannor of Hyntex deſcends immediately, for now the impediment, that is to ſay, 
the eftate of the wife is removed ab initio; and yer this word (immediately) ſhall noc 
have ſuch tri conſtruQtion, that it ought to be in 5pſo articalo tewpors, bur ſhall be ſa- 
tisfied if i be done in convenient time : As in 18 E.4.22. a man is bound to make an ob- 
gation immediately yet he ſhall have convenient time to doe it : But it was anſwered and 
relolyed, Thac che (aid refuſal in the Cale at Barre ſhall not have ſuch relation or opera- 
tion in Law, chat the deviſe ſhall be good for the whole Maanor of 7 heby, and that for two 


ecneral caules : 
® x, Upon the reaſon of che Common Law, and 2, upon the Statutes of 32 & 34 H.$. 
Asco the firſt it was reſolyed, that relation is a fition of Lawyto make a nullity of a thing 
ab initio (to a certain intent) which 5x res veritare had efſence,and the rather for neceſſity, 
ntres magus valeat quam pereat ; And therefore in the ſaid Caſe of Dower in 32 E.3. 
tothis incent that the wife ſhall have Dower, which ir is not for her to have, if 
her refuſal ſhall not bave relation «b 5#irio ; for this cauſe, and for necefficy the Law ſhall 
make a nullicy of it ; but as to any other collateral inten, the Law ſhall not make any 
ullity thereof : As if 2 man make a gift in tail tO husband and wife, and\afterward gran» 
tech the reverſion of the lands and tenements which the husband and wife held in rail, and 
2fer the husband dieth, and the wife to have her Dower wave and diſagree to the eftace 
tail ; Now as to her there is a nullity of the eftate_«b initio, and to ſuch incene che Law 
feignerh char the eſtate was made onely to the husband ; bur as to the grantee of the re- 
vertion, which is a collareral a&, the refuſal ſhall not haye any ſuch relacion, for ſhe may 
be endowed, alrhough this a ftand, and ſo ne neceffity, and therefore without neceſfiry 
ut res magis valeat quam pereat, the Law ſhall nor feign any nullity, but in deftruRtioa 
of a lawfu eſtace velied, the Layy will never make any ict So in the Caſe at Barre, 
for the Mannor of Hy=tos onely the Law ſhall make a fiction, bur for the Mannor of 
T boby which is 2 collateral thing, no ſuch fiftion ſhall be made, for relatio eff fitio jury, 
& eft intenta ad ®nwm, and that was the firſt reaſon, And as to j#horewoods Cale it was 
faid, that the decree was made by agreement, as it appeareth ty the faid Caſe; and 
. the ſcope of the cauſe was, that ſhe would have the third part as a legacy, and her Dower 
alſo, 2nd by agreement ſhe rook compoition for the whole ; and ic doth noc appear by 
the ſaid Caſe, whether the wife were joynt purchaſor for life, in tail, or in fee, nor whether 
any part of che land were holden in Caprre, or by Knights ſervice. The ſecond reaſon was, 
on, reſatioas in many Caſes ſhall help as - Law, ” in the oy, of Dower, &c, but 
never help as of the parties, that is to ſay, to make void the parti 
relation, or kin of > A therefore it a man doth enfeoff here. _—_w 
vert, and afterwards give, or granr, or deviſe the land, or any other thing out of the land to 
another, and afterwards the infant, or the husband diſagree, the ſame without queſtion 
ſhall have relation berween the partics @b 5»stse, to this intent that the infant or husband 
ſhall no: be charged in damages, or receive any prejudice; but as tothe yoid or de- 
viſe of the party it ſhall never make the yoid grant, gift,or deviſe . Alſo if one deviſe 
laad to one by deed for life, the remainder to the King in fee, and che King granteth the 
remainder over in fee, and afterwards che deed is carolled, in this Cafe the enrolment 
ſhall have relation for neceſſicy, and as res wagis valcat quam pereat, that the remainder 
$945 ab inivi ſhall paſs by fition of Law, for otherwiſe it ſhould never paſs, and there+ 
ore to this intent enely it ſhall have relation + bat co make the Patent (which was yoid 
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r the time of che grant) good, it ſhall have no relation. So if a difleifor makeyh 2 
fewine in fee by deed / 8% . and B.and makerh livery to A, inthe name of both, ang 
afrerwards A. dieth, in this Caſe B. todiſcharge himſelf of damages may retuſe ir, as hach 
been ſaid, and it ſhall have relation «b 5nitio to diſcharge him of damages ; - bur to make 
any leaſe, gift, or grant, or deviſe good, or any other a& of the party good, it ſhall nc: axe 
ation. 
pf And it was aid, that as relations ſhall extend onely to the ſame thing, and to one 2nd 
the ſane incent, ſo they ſhall extend onely berween the fame parries, and ſhall neyer be 
Arained to the prejudice of a third perſon who is not party, or privy to the ſaid a. Ang 
therefore if a man maketh a feoffment of a Mannor by deed, or without deed, 2nd love 
time after the livery the Tenants artorn to the feoffee, in this Caſe the atrornment tor ne. 
cefſity, and #t res mags valear ſhall have relation by fiftion of Law to paſs ab initio. for 
otherwiſe they can never paſſer. Aad if they ſhall nor paſs ab initio by a fiction of Law, 
they ſhall nor be parcel of the Mannor according to the intent and purport of the te. f. 
meant, if they ſhall paſs at ſeveral crimes : Bur yec this relation ſhall not charge che tenans 
for the arrerages in the meantime : So if feoffee upon condition grant a rent chargs our 
of the land, and afterwards the grantee bringeth a Writ of Annuity, now ab 5n11:0 it was 
an Anmity between the grantor and grantee ; bur as co the feoffor who by the grant was 
enticuled coenter for the condition broken, it ſhall not have any relation cc his prejudice. 
So it is adjudged in 30 E.3.17. in a Daum fait infra etatem againſt Richard Spellow, the 
Tenant ſaid that his father was ſciſed and died feiſed, and prayed his age, the De«ferdant 
GON the age, becauſe chat his father and he himſelf were joyntly cntectfed, 
and to the heirs of the father : And it was adjudged, that he ſhall not haye his age, tor 
alchongh that this refuſal ſhall haye relation as to himſelf, yer as to the demandant who 
is a {fFaoger, it ſhall not have relation to delay his Afton, when in truth he had the free- 
hold by purchaſe. Further ic was ſaid, that no relation ſhall make that torcious wich 
was lawful ; for as it hath been'faid, relations are fitions in Law, which will never dce 
wrong : Upon all which matter it was concluded, Thac this refuſal ſhall have relation only 
as to the Mannor of Hyzxton, and not a5 to the Mannor of Theby, and to the inten: onely 
that the wife ſhall net be prejadiced for any thing concerning the Mannor of Hye ; 
and this relation ſhall not prejudice the heir who is a third perſon,upon whom by the death 
6f the deyiſor part of the Mannor of Theby did deſcend, and it ſhall not deveſt that which 
the Law by deſcent hath lawfully ſetled by the death of the deyiſfor in the Mannor ct 
T hoby : But as the Will took effeRt at the time of his death, ir ſhall remain, for owne Te- 
ftawintum morte conſummatum eft , and the refuſal of the wife as to the Mannor of Hys- 
fon cannot make the deviſe as tothe third part of the Mannor of Theby good, which was 
yoid when the deviſe took effeR, /cil. at the time of the death of the deviſor. 

Note Reader, not onely in this Caſe of relation, which is a fiftion of Law, bur alſo in 
all other fitons of Law they are to certain and purpoſes, and extend cnely to 
certain perſons, As the Law ſuppoſeth, that the youchee is Tenant of the lard, whereas 
in truth he is not, but the ſame is as to the demandant himſelf, and to enable him to doe 
all things as to the demandant, as which the demandant may doe tohim : And therefore 
a fine levied by the vouchee to the demandant, or a fine or releaſe from the demardant to 
the vouchee is good ; bur a fine levied by the youchee to a ſtranger is yoid, and therewith 
agrecth 7 E.q.13, Soifthe Tenant hanging a Precipe againſt him maketh a fecffmenc 25 
to the demandant, the Law doth ſuppoſe him Tenant of the lard, and he ſhall plead all 
pleas which the Tenant of the land may plead ; but i» res veritate the feoffee is Tenan! 
of the land as to ſtrangers : Soif donee in tail maketh a feeffmenc in fee, 5s res veritate 
the donee hath not neque j-s 5w res veritate, neque jus ad rem, agd yer the donee may 
extinguiſh or diminiſh his rent by releaſe or confirmacion made to him ; as it is agreed 
14 H.4.38, 1 H.5.Grants 53. in all which Caſes, and other the like the Law ſhall never 
wake any fiRion, but for neceſficy and in _—_—_ of a miſchief, for if the youches ſhall 
hot be tenant as to, che demandant, or thar the tenant after the feoffment ſhall nor be 25 
to the demandane tetranc of the land, the demagdant in the one Caſe and the other can 
fever haye the effeR of his ſuirbut ſhall be for ever delayed ; And in the larter Caſe noc- 

Ithi the feoffnent the donee ſhall remain Tenant as to him, and for necefſicy he 
ſhall ayow for his rent pon him, for be cannot ayow upon the diſcontinuee, for then upon 
bis own ſhewiog, the reyerfion to which the rent is incident ſhould be deveſied cur of him 
by 
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by the feoffment and by conſequence he cannot maintain his Avowry for the rent, and 
therefore for neceſſiry he ſhall avow upon the donee, and his feoffment which is his own 
2&, and by which wrong 1s done (hall not avail him to barre the donor of his rent, for a 
man ſhall never take benefic of his own wrong, and chat is (as to this Point) as it ſeems to 
me the berter opinion of the Books. As to the Statutes of 32 & 34 H.8. it was refolyed, 
that after the Statue of 27 H.8. and before the Statute of 32 H.8. the Mannor of Theby 
was not devilable ; and becauſe that y/illiam Barners the deviſor hath not followed the 
power and authority (which the Statute of 32 H.8. and the Statute of 34 H.8. which ex- 
plaineth it) hath given co him, it was reſolved,that the Will was void for part of the Man- 
nor of Thoby. And the fame was collefed upon four parts of the faid Act, the efteR of 
which I have avridged as followerth. 
T he firſt Branch of the Aft of 34 H.8$. 

1. That all and every perſon having a ſole eſtate in fee ſimple of any Mannors holden in 
chief,&c ſhall have full and free liberty. power and anthority ro gi or diſpoſe by his laſt 
Will in writi11g as much as in him of right, as much of, &c. as ſhall amount to the full 
and clear yearly value of rwo parts inthree parts to be divided. 

T be ſecond Branch. 

2. The ſame diviſion to be fer out by the deviſor, owner, or in default thereof by Com- 

miſſion to be granted out of the Court of Wards. 
I oe third Branch. 

3. And that the King ſhall rake for his full chird part ſuch Mannors,&c. of eſtate oF 
inheritance, as well in fee rail as in fee imple, as (hall deſcend, or come by deſcent, &c, im- 
mediately after rhe deach of ſuch deviſor. 

T he fourth Branch. 

4. And if in Caſe the Mannors,&c. which ſhall immediately after his death deſcend, &c. 

ſhall not extend to che value of a tull chird part, the King may take, 8c. to make up,&c, 


And upon thele four parts it was concluded for divers notable reaſons, That the deviſor 
bad not power to deviſe the whole Mannor of Theby by force of the ſaid Statutes ; And 
to this purpoſe four reaſons were coileRted upon the taid ficſt Branch, 

Firft, upon this word (having) and therefore it was demanded, qu poteſt ligere ? The 
makers of the AR antwer, Every perſon having Mannors, &c. fo that it is not ſaid every 
perſon generally, but eyery perſon having, &c. And this word (having) importeth ewo 
things, /cil, ownerſhip, and time of ownerſhip, for he ought to haye the land at the time 
ofthe making of his Will, and the Starute giveth to ſuch perſon _y &c. authority co 
deviſe rwo parrs of his lands which he hath, and more he cannot devile, for his auchority 
doth not extend to more: And in our Caſe the devifor had not the Mannor of Hymton, for 
he and his wife were joyntenants of it during the coverture, between whom are no moi- 
ties ; ſo that he and his wife had it, but he himſelt had ic not, and is not owner thereof, 
nor is it to be accounted any of his lands : And every deviſor ought to be a perſon having, 
&c at the time of the making of his Will within the __ of this AR, This appea- 
reth 4 & 5 Phil. & Mar. Dier 158. a man ſeiſed in fee of land of Socage tenure, aſſured 
the ſame to his wife in Joynture in a»no 32 H.8. and 8. years after in 2 E.6. he purcha- 
ſed lands in fee holden in Capite in Knights ſervice, and of rwo parts thereof made his 
Will,znd died his heir within age ; and it was reſolved, that the Queen ſhall not have any 
par: of the Joynture of the wife, and that by force of theſe words in the AR of Explana» 
tion of 34 H.8. and having no lands holden by Kaights ſervice, becauſe he was not a per- 
ſon haying any lands holden of the King by Knights ſervice in Capite at the time of the 
Joynture made, Jr was reſolved upon the ſame reaſon in the Court of Wards, and in 
Trint.29 Eliz, Carres Caſcywas reſolved by the chief Juſtices #/ray and Anderſon, up- 
0n conference with diyers other Juſtices, and the Caſe was ſuch : King E.G, by his Lerters 
Patents granted the Mannor of Congrerbury unto G. Owen in fee Farm, to hold of the 
Mannor of Eaſt Greenwich ia Socage; and rendring the anqual rent of 95.1. per aun. And 
afterwards Queen Aary in the fic year of her reign granted diyers Mannors which came 
to the Crown by the attainder of MogaretCrarl of Salubury, and allo 54.1. per ann. 
parcel of the (aid rent of 95-1. to Francis Earl of Huntington and to Katherine his wife, 
and to the heirs males of the body of the ſaid K atherine, the remainder to Wmifrid Ha- 


ftingrin tail, to hold in Socage, the reyerfion of the fee being in the Crown : And _ 
wards 
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ine P bilip and Queen Mary recited the ſaid grant made by the ſame Queen 
wo Gd Ges, paid n.— reverſion of the ſaid rent, to the ſaid Earl of — mr, 
K atherine his wife, and to the heirs of. the ſaid K atherine to hold in chicf by tl e 20. Par: 
of a Knights fee ; and afterwards G. Owen being ſeiled of the Mannor of Ceygye bury 
rchaſed the faid rent of 54.1. per an. by which it was extint ; And afterwards G O»4, 
tied ſeiſed of the faid Mannor, and the ſame deſcended to Richard his fon in fee, wh; by 


as. 


viſe was good 1n all ; And that was the reaſon of the Lord Dier in Bret; Caſe Plow.Com, 


that this word pr > = = mr the deviſor ought to have the land, either 2: the 
time of the making of hi 
a making. 

And that the Stacute of 34 H.8. which is but an AR of explanation ofthe A of ;: 
H.$. ſhall noc be conſtrued by any firained ſenſe againſt the letter of the AR; for i: 
any expofiriza tall be made againſt the direR letrer of the expolition made by Par!ia- 


ment, there ſhall never be end of : and therefore he ſaid, he hath not teen 
any Caſe adjudged, that the AR of 34 hath been interyreted _ the letter by other 
conftrution that the makers of the AR have made; and therefore he ſaid, that if a man 


hath lands holden in Cpice of the yearly value of 20.1. and land in Socage of the yearly 
yalue of 16.1. that he may deviſe all the land holden in Capite, for the fame is within the 
expreſs words of the AR; and therefore he denied the opinion of the Juſtices of he 
Common Pleas cotcerning ex 5 ſoin 21 Eliz.Dier 366. 

Note Reader, the reaſon of ſuch opinion (as I conceive) was becauſe, that if the deviſe 
ſhall be good for all the land holden in Copite, the King as ic ſeemeth prima facie, ſhall 
not have in ſuch Caſe, neither Wardſhip, nor Primer ſeifin, becauſe that the heir hath noc 
any land holden in Capite whereof he may ſue Liyery, for onely the land in Socage de- 
ſcenderh to him. And therefore the Judges there ſaid, That if the deyiſe ſhall be good for 
all the land holden in Capite, the Statutes of 32 & 34 H.$. ſhould be fruſtrace and dc- 
frauded. Bur as I conceive, the opinion of #/ray chief Juſtice is good Law ; for although 
the deviſe be good for all the lands holden in Capite, yer the Queen ſhall have Wardſhip 
and Primer ſeifin as the Caſe requireth, by force of the Savings of the ſaid Afts : For if in 
ſuch Caſethe Tetant by AR executed, had m—_ all che land holden in Capite unto 
che uſe of his wife, or for the preferment of any of his children, or for the paimenc of his 
debes, in this Caſe the heir ſhall fue _ one acre of land holden in Capite, and yer 
none of the land holden in Cpite deſcendeth to the heir : And fo it was reſolyed and dc- 
creed in the Court of Wards in Calthrops Caſe 20 Eliz, 

And he ſaid, chat two things are requiſite to the perfeRtion of a Will, by which land 
(hall paſs ; char is co lay, the _ or that is insri#as, and the death of the deyiſor, ard 
that is fins vel conſuwmatio ; and he ſaid, that initiwmw ought to be plenum © perfe- 
Anm, or otherwiſe it is worth t: And therefore if one command another to make 
his Will, and by the ſame co deviſe ##. acre to ?.S. and his heirs, and B, acreto F.N. 2nd 
his heirs, and he writeth che deviſe to F.S. in the life of the deviſor, and before the other is 
wriccen the deyiſor dierh, yet it is a good Will to F.5. But if he command one to make 

his 
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his Will, and to deviſe /. acre to f..S, and his heirs upon condi:ion, and the deviſor dieth, 
this deviſe is void, for in.one Caſe the deviles are ſeveral and diltia, and in ſuch Caſe 
the devile co J.S. is full and perfe&, þuc in che lacrer Caſe the deviſe is not full, but mai- 
med and unperfeR, for the whole devile as to F.S. was nor fully pur in writing, and fo 
initiuw in ſuch Cale non fair plenum. | 

So it was reſolved in the Caſe at Barre, That neither the beginning, nor the end of the 
Will was full or perfe& ; For ar the time of the writing, and at the time of the death of 
the deviſor, he had not power in reſpeR of the joyne eſtate in s agar co diſpoſe all the 
Manor of Thoby which amounted to the yalue of rwo parts of the whole, & owne Teſta- 
mentun morte conſummaturs eſt, and becauſe that by the death of the deviſor Hynten fur- 
vivcd to the wife, part of Thoby preſencly by the death of the deyiſor deicended to the 
heir ; and as the deviſe ig this Caſe took by the death of the deviſor, fo it (hall 
continue. | 

The ſecond reaſon out of the firſt Branch, was.upon the word (ſole) for the Teftator 
ought to have a (ole eftare, as well in the lagd which he leaveth co deſcend to the heir, as in 
the land which he deviſech : Burt in the Calc ac Barre, the deviſor neicher at the time of the 
making of his Will, nor ar the time of his death,had a ſole eftace inthe Mannor of Hynton, 
which he did intend ſhould deſcend to his heir, bur he had a joyne eftace in tail with his 
wife, and the wite had nox any power to diſagree during the coverture, but her time of 
diſagreement came after the death of her husband, as it is holden 19 Eliz., Dier 358. fo 
that without queſtion the deviſor had not a fole eſtate in the Mannor of Hynton, neither 
at the time of making of his Will, nor at the time of his death; and therefore the deviſor 
had not power by the AQ to deviſe but two parrs of the reſidue, that is to ſay, whereof 
be vas fole ſeiſed , either ar the tine of che making of his Will, or at leaſt of his 
death, | | 
The third reaſon upon the firſt Branch was upon theſe wards (ſhall have full and free li- 
beny, , and authority,by Will co deviſe or diſpoſe of rwo parts of the ſaid Mannors, 
&c.) by which words it appeareth, That the intent of the makers of the AR was, to give 
liberty mentors br the parry (who peradyencure had not time to make diſpoftion by 
a& executed in his life) to deviſe the ſame by bis Will : But without queſtion chat which 
he cannot diſpoſe of by a& executed in bis life time, the ſame ſhall not be caken for any 
of his Mannors,&c. whereof he may deyiſe two parts by authority given him by this Sta- 
ture : Bur here in our Caſc, the deviſor by of his individed eftate with his wife, 
cannot make any diſpoſition of the. Mannor of Hyston , but onely during the co- 
yeruure. | 

The fourth reaſon upon the firſt Bratch, conſideration of both Statutes, the devi- 
ſor hath liberty co deviſe rwo parts of rg y value, ard the third part of che 
clear yearly value is ſaved co the King,&&c. In which it was noted, that the words as to 
two parts, and asto the third part are all one as to the clear yearly value ; fo that it ap- 
peareth fully by che letter and intention of the AR, that che King ſha}l bave owel and 
equal bene for his third part as the deviſee ſhall have for his two parts : Imimo, the Sta- 
tute addes more ſpecial words for the yalue of the third part, then for the ewo parts, for 
he ſhall have clear yearly value of the third-part without any diminution, &c. or ſubrra» 
Qion of che third part of the full, &c. profics thereof, as the words of the Statute of 32 
H.8. are. But in our Caſe, the King ſhall not have equal benefic ; /wmo, the King ſhall 
be in worſe caſe, for the deviice ſhall have his two parts abſolutely, and the King ſhall 
have but a Fo__ for his third part, and thac (hall depend upon the will of the wife, 
whoſe will and pleaſure is not reftrained to any time, ſo that againſt the expreſs letter and 
ment of the At, and againſt all reaſon, che deyiſee ſhall have rwo parts preſently of the 
clear yearly yalue ; and the King ſhall noc have the on of Hyaton, but ſhall Imre 
agofhibilicy ro have it if the wife will diſagree, and that ſhall be an injurious and unequal 
conftruQtion ; for Cato ſaith, ſpſe —_—— cupinint ut jure regantsy ; and this yery 
Starute hath been ſo conſtrued, that owelcy and equality ſhall be obſerved, and igequa- 
lity avoided, 35 H.S$. tir. Teftements Br.19. If a man hold three Mannors of three {e- 
veral Lords by Knights ſervice, be cannox deviſe rwo Mannors, leaving the third, for it 
ſhall noe be equal to che rwo other Lords, but rwo parts of each Mannor. And upon 
theſe words (clear yearly value) ic was ſaid, That of inheritances which are not of any 


anaual yalue ſome are deyiſable, and ſome are not GH within this Statute. Anas 
ere- 
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. tto oneand his heirs, bona & catalla felonum & fupin,. 
_— CR amerciamenta,,&c. within ſuch a Town or Mann oi this 
Caſe he cannot deviſe choſe to another, nor leave them to deſcend for a th'rd part, becae 
they are not of any annual value, and therefore the faid Statute doth rot exteyd 
n_— if a man be ſeiſed of a Mannor to which aLeet, or Waite and ſtray, or any o:þer 
hereditament which is not of any anaual values appendant or” appurtenant, there by :i£ 
deviſe of the Mannor with the appurtenances, theſe ſhall paſs as incidents to the Marry, 
for in as much chat the Srature enableth him by expreſs words co deviſe the Mannor, by 
it ſhall enable him to deviſe the or with all incidens and appurterarce; 
rot : And it was never the intent and nudge the Parliament, that when the deyifg 
had to deviſe the principal, that he dnot have power todevite that which wz; 
i and appendant to it, bur the Mannor, &c. ſhould be diſ-membred, an. fraiog; 
made of which by lawful pteſcription had been unired and annexed toge:her, Arg 
it was ſaid, That all was reſolyed by Anderſen chief Juſtice of the Common Pleas, 2c 
Periaw then one of the Juſtices of the ſame Court dpon a conference had with divers other 
Juſtices, Paſch.25 Eldz. in Bakers Cale, concerning divers franchiles and liberties withia 
the Mannor of Crawford, which Report was madeto the Lords of the Councel in che (aid 
Term after dinner in the Starre-chamber. And with their Reſolution agreerh the opirioa 
of Priſet in 32 H.8.24. in the like Caſe : Ir is enafted by the Statute of 1 H.4.cap 6. 
that thoſe who demand of rhit King lands, or tenements, offices, &c. make expre!s men- 
tion of the yalue of them ; But Prſor there held, that if the offige be of a cercain yalue, 
there he behoveth ro make mention bf the yalue, bur if ic be of a caſual thing there it nee- 
deth not; As if the King grant ro me'x Marker, I need not to ſet the yalue thereof, becauie 
it is not yearly certain; ſo that when the King requireth, that yalue be mentioned, i; is 
ro be intended of thing which is of a cerrain' yearly value : Bur if a man hach a Huncred, 
with the goods of felons, oartaw, fines, amerdzments, return of Writs, and ſuch like calual 
hereditaments within the Hundred, and ſuch Hundred with the ſaid caſual hereditaments 
have been accuftomably ler em an000 Em ap rxpetory ſame may be demiled withia 
the purview of the ſaid As ; upon which di ic was concluded, thac the third part 
of che yearly value ought to be left to the heir, and not any thing which dependerh upon 
incetrainty. For if thefranchiſe'to have the goods and chartels of felons and perſons out- 
lawed, were never demiſed for a certain rent,are left to the heir for his third part, ia 
that che Stare isot followed, atd yer it may bt that they may happen every year ; 4 
fortiors in the Caſe at Barre, as to the Mannor of Hynton, the ſame doch depend upon 
incertainty, for ir may be the wife will not refuſe, and no time is limiced when ſhe ſhall rc- 
fuſe, and therefore the Statute is not followed by reaſon of the incertainty. 
Alfo it was ſaid, that if a man ſeifed of three gcres, each of the yearly value of 13.4. 
prey 7 rape _— - RO 3. acres ; 9am is _ for all, and ſhall not be 
two parts, ath not purſued the Starute of 34 H.8. by which it is ea- 
ed, Thar he may deviſe any refit, common, or other profit out of che Aa two parts, 
viz, of his Mannors, Lands, Tenements, and Heredicaments, or out of any par: thereof, 
a$ much thereof as ſhall amounc to the' full clear yearly value of rwo parts thereof : So 
whea he deviſeth a fent out of all, he doth not purſue the power and authoricy which the 
Statute prefcriberh, bur in ſuch Caſe,if he deviſe a rent of 3.s. which is to the yalue of all out 
of two parts, it is good, for inthis branch the yalue doth extend to the land, and not to 
che rent, for the words are, any rent, withont any reftraint : And it was obſerved upon the 
Statute of 32 H.$; That if a man deviſe all his it had been good for a third part, as 
it was adjudged in V»ron and Hyde: Caſe, Dier 1 50. becauſe that the land was ſeverable, 
and be divided by the deviſor during his life, or by commiſſion atter his death : Buc 
a rent deviſed our of land is an intirething, and power to deviſe it is given onely by ite 
Statute of 34 H.8. for the AR of 32 H.$. doth nor extend to it ; +. ora when che 
Statute enableth him to deviſe 4 rent out of rwo parts, if he ſhall deviſe it out ef the 
whole, he doth not purſue the Statute * And it wis concluded upon the firſt branch, That 
the deviſor in the Caſe at Barre at rhe time of the making of his Will, was not a perſon ha- 
ving, and having ſoleeſtate who had'poyer and authotity to diſpoſe two parts of the fame 
lands ofclear yearly value, andthe King,&c. hall have the third part of clear yearly v3- 
lue without any diminution, &c,but a$'to the Matinor of Hynten he was joyntly ſeiſed with 
his wifcras is before ſaid. . ' Their 
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Their reaſon upon the ſecond Branch was, T hat the deviſor by aoy thiog in his lite can- 
not a (hon the Mannor of Hynten for the third part, nor after his death can the ſame by 

commiſſion be aſſigned for the third part, for during all the coverture the wife was joyntly 

ſeifed with him, and after his death ir ſurvived to his wife, and the words of the AR are, 

The {ame diviſion to be ſer out by the deviſor or owner, &c. and in defaul thereof by 

Commiſſion ; in which branch this word (owner) is allo to be oblerved, which is added, 

co ſhew that every deviſor ought ro be owner, and he who ſhall make any divifion of the 

three parts,&c. ought to be owner, which he is not in our Cale of the Mannor of Hynton, 

and therefore he cannot aſſign the ſame to the King for his third part, 

Their reaſon upon the third and fourth Branches, was upon this word (immediateiy) 
which for the enforcing of the intent of che makers of the Act is rwice inſerted ; And by the 
words of the third Branch it is enaQted, That the third part ought (:n two ſeveral cauſes) 
immediately deſcend after the death of the deviſor, or owner ; immediately is as much as 
to ſay without any mean time : But in our Caſe the Mantor of Hyxton furviveth to the 
wife, and till diſagreement nothing thereof doth deſcend. Ergo, it doth not deſcend im- 
mediately. And in that the judgement of the Law upon this Will, and of the eſtate ct 
theſe Mannors and lands after the death of the deviſor, and betore the dilagreement are to 
be conſidered ; and without queſtion in the meantimethe Mannor of Hynron dotþ ſuryive 
to the wife, and therefore of neceſſity in the mean time, a part of the Mannor of Theby 
ſhall deſcend, for if before this diſagreement office had been found of all this matter, with- 
out queſtion the Queen ſhould have had par: of the Mannor of Theby, and then for as [34 
much as every devile ought to take efteR by the death of the ceviſor, as it is holden in 
g H.6. and many other Books, becauſe that omwne Teſt amentun morte con/ummatum eſt, 
for this cauſe the deviſe being void at the time of the death for part of Thoby, and lawtully 
velted in the heir by deſcent, it cannot bz made good and deyelt, by the ſubſequent dii- 
agreement of the wife ; Bur this word (ummediarely) makerh it clear, for adde it to the 
words precedent, 25, that the King ſhall have the third part of clear yearly value imme- 
diately afcer the death of the devilor or owner, all theſe words, and principally the word 
(immediately) prove that the King ought to have the third -y preſently by the death,and 
ſha l not ſtay or expeR upon any incertainty, as in oar Cale he ſhall doe, if he ſhall expe& 
it upon the refuſal of the wite, for peradventure ſhe will not refuſe within a year, perad- 
venure two years, &c, Littleton faich, If a woman diſſciſereſs take a Husband. and hath 
iſſue and diech, and afterwards the Tenant by the Currefie dieth, this dying ſeiſed ſhall noe 
take away an entry, for the iſſue came notto his lands immediately after the death of his 
mother. 

And it was agreed, That if a man be ſciled of three acres by Knights ſervice in Capite, 
animaketh a leaſe of one acre for life, and afterwards deviſeth the other two acres and di- 
eth, and afterwards Tenant for life dierh, yer the deviſe is void for the third part of the two 
acres, becauſe the third acre did nor deſcend immediately after the death of the deviſor to 
the heir, as the Statute ſaich ; that is to pun # 0-207 immediately after the death of che 
deviſor, In 17 Eliz. Dier, the Earl of Armnaels Cale, where a gitt in tail was made upon 
condition that if che donee or his iſſues, a/1quam rem facerent Cc. quo minus predift' ma= 
ner* Prefato Comiti & heredibus ſuit, © c. immediate reverts debeat, Cc, In this Caſe 
they held clearly, that if the donee doe any a&t by which when he dieth without ifſue che 
donee ſhall be put ro ſuir, or to entry, ſo that the Mannor immediately ſhall nor revert, 
he is without any mean time, &c. that the donor may reenter : And as to the Caſe in 
15 E.4. the ſame was affirmed for good Law, when a man is to doe an a& immediately 
afrer an award, in this Caſe in as much as the party is bound to do a an of neceſſicy, he 
cught to have ſuch time for the doing thereof as the doing of the thing doth require. And 
therefore there of necefſicy there ought tobe a mean time between the award & the perfor- 

| .nanceof the thing, but here in the Caſe at Barre immediately by the death of the devi- 
for, land without any mean time may deſcend, and that was the intent of the makers of 
the AR : For as the deviſee ſhall haye two parts immediately, ſothe heir ſhall have his [4] 
third part immediately, $ E.4-71. & 21 E.3.27. that he who is immediate heir doth ex- 
clude all mean heirs ; the ſame Law of an immediate Tenane. | 
And againſt the opinion of 1/ray chief Jnſtice, it wasafter objeRted in the Exchequer 
Chamber, Thar the Stacure of 34 H.8. hath been conſtrued by equity againſt the letter 
And to this purpoſe a Cafe Trin.26 liz, inthe Common Pleas, Kor, 1916. berween 1ve 
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and Stacie was cited, the effect of which Caſe Was, Thar a man leiled of lands. par: 1c). 
den in Capire, and part in Socage, made a teoftmen: of his lands holcen in Capite unto (hs 
uſe of himſelf and his wife for lite, wich divers remainders over, and afterwards ' ;}:« (: ; 
Capite lands being full cwo parts ) deviſed the Socage land ; Ic was adjudged :!« + 
was void; and yer it was faid, the ſameis againſt the letter of the AQ, To which 1; «x; 
anſwered and relolved, that the reaſon of the ſaid Cale was, becauſe ic appeareth bs, +: 
words of the ſaid AQ, that the Stature gave authority ro one ro make d1'poſicion, c -.s, 
by a& execuied, or by bis Will of rwo parts, fo that if he hath executed bis author; by 
a& executed of rwo parts ro the ne of the wife, he hath not any authority by the S:z. 
cute to make any deviſe of the third part, for by the conveyance in his life, he hath «,ec,. 
ted the power and authority which the Statute gave to him, and therefore he canr;c: 13ke 
any deviſe of the reſidue, which was applied to prove that he ought to purſue the 24:11; rity 
which the Statute gave him,&c. | 

Another Caſe was cited out of a Reading, That the King granted certain 127 s t» --- 
and his heirs during the lite of che grantee by no ſervice in Capire, and atter | is « c: 
in Socape, in this Caſe he may deviſe all this land ; and yeric was faid, ic was a92::/t + 
letter of the AR, for at the time of the making of his Will and day of his death he 1:£id b, 
Knights &@ryice, which Caſe was agreed to be good Law. For although tha: the $:3:ve 
bak at tha. beginning generally of lands holden by Knights ſervice, yer there is a 1241-6 1 
Ward,&c. to the Lord; fo that ir appeareth fully by che lerter of the A&that there ooh 
to be ſuch a Tenure by Knights ſervice by which the Lord ſhall have Ward, &c. or cite: 
wiſe it is not any Tenure within the A&t ; But in the ſaid Caſe the Lord was no: t© hare 
any Wardſhip, becauſe the Tenure determined by his death, and the reaſon of W arch; p 
filed, /cil. that an infant within age cannot doe Knights ſervice, as Zireleton faith. f+/ 22. 
So 2 converſo, if land be given to hold in Socage during his life, and after his death by 
Knights ſervice, there ſhall not be any Wardl(hi ,becauſe the Tenure by Knights ſervice 6+ 
oinneth in the ſon, and the father during his life held in Socage. 

And another Caſe was cited out of a Reading alſo, /ci/. A man ſeiſed of lancs h-1der in 
Capite, and of other lands holden in Socage, devileth the land in Socage, and atter x ards 
alieneth the land holden in Capire bons fide, this deviſe is good for all the land holde: in 
Socage ; which Caſe was alſo agreed for good Law for all the land in Socage, win 0 
title of Wardfhip,&c. doth accrue tothe Lord in reſpeR of other land. And it was cb- 
jeed, That if S Statute of 34 H.8. ſhall not be taken by equity, then the S:3:uce may 
be eafily defrauded ; For it a man held one acre of land by Knights ſervice in Capire; 504 
I 090. acres in Socage, and is diflcifed of the acre holden in chief and then maketh his Will 
of all the land in Socage and dieth, in this Caſe according to the letter of the Act the de- 
viſe ſhall be good for all the land holden in Socage : And thereupon they did interre upon 
theſe words, Every perſon having a ſole eſtatein fee imple, 8c. holden by Knights ſervice 
in Chief, and in this Caſc he had not any land hojden in chief at the time of the making of 
his Will, or at the time of his death, but onely a right to the land, and to out of the le::ter 
of the AR, of which he cannot make any diſpoſition or deviſe; and yer if this Cale (all 
not be taken by equity, all the Act ſhould be to little or no purpoſe ; To which it was an 
ſwered, That the {aid Caſe was within the letter of the faid AR, for the difſeiice in the 
_ of Law hath the land to many purpoſes : 

or firſt, he hath the land to focfeir, and therefore if he be attainted of Treaſon cr fel 
ny he ſhall forfeit the land. 

2. It he dieth without heir the land ſhall eſcheatto the Lord, 37 H.6.1. 6 H-7.9. 
32 H 6.27.2 H.4.13. 

3. The difleiſee ſhall compel the Lord to avow upon him as his very Tenant, Lit. Fe- 
leaſer 106.6, And Littleton there faich, that the diffeiſee is Tenant in Law. 

4- If he die his heir within age, the Lord ſhall have che Wardſhip ; and the Lord (hal! 
haye a writ of right of Ward, and the Writ ſhall ſay, rerram illam tennit ; And there- 
with agreeth F.,N,B. in the writ of Eſcheat 144. Zirr,107, 36 E.3. Gard 10, And fo in 
the judgement of Law the difſeiſce had the land holden in Capire, ſo that he may deviſe 
all his Sovcage land. And asto the Caſe in 4 & 5 Phil. & Mar. Dier 155. that if latids 
in Loxdoy,, or lands which are deviſable by cuſtome are holden in Capite, yer all may be 
deviſed. Tothat it was anſwered, That that was not by force of the Statute, but becauſe 
the lands were deviſable by cuſtome before the Statute,and the Statute is in the affirmative; 
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2nd doth no take away any cuſt ome ; Butic was agreed, char in the ſaid Caſe, the favin 
in che AR gavein ſuch Caſe the chird part ro the King for Wardſhip, &c. and yer the 
heir ſhall be barred by the cuſtome. 

And after that the Caſe had been argued 2 1.timss ſeverally, ſcil. Paſch.37 Eliz, Judge- 
ment was given according to the faid Reſolutions againſt the Plaintiff, You have (good 
Reader) many notable Rules and Caſes of Relations put in this Caſe, by which you may 
berter underftand your Books which treat of Relations,to which I will adde one Caſe now 
of late. ſcil. Trin.37 Eliz. adjudged in the Common Pleas in an Ejettione firms be- 
eween Jennings and Brag ge, whereupon a ſpecial verdidt found the Caſe was ſhortly thus : 
A difſeiſee made an Indencure purporting a leaſe for years, and delivered the ſame to a 
ſtranger off of the land as an eſcroul, and comman ed him toenter ia the land, and to de- 
liver che ſame upon the land as his deed to the leflee, which was done accordingly, it was 
adjudged it was a good leaſe. And in this Cafe, 

1- This difference was agreed when the p at the firſt delivery hath not power or 
abiliry in Law co make the leaſe and contract, and before the ſecond delivery he attainerh 
coir, there the leaſe or contraGt is yoid : Bur when the at the firſt delivery hath 

ce and authority in Law to con:rat, but cannot eQ che ſame till an impediment 
nnd there if the impediment be removed before the ſecond delivery, the contra&t 
is good. As if at the time of the firſt delivery the leflor be an infant, or feme covert, and 
at the time of his ſecond delivery he came to his full age,or to be ſole, in boch the ſaid Caſes 
the deed ſhall not binde, for at the time of the firſt delivery he was not a perſon who had 
abiliy in Law to make a concraft ; But in the Caſe at the Barre the leflor was able to 
make a contra as well in reſpeR of his perſon, as of his right and intereſt in the land, bur 
was hindred onely by the diſſcifia, which being removed before the ſecond delivery the 
Caſc 1s ood, \ 

2. <a reſolyed that to ſome intent, the ſecond delivery hath relation to the firſt de- 
livery, and in ſome nor, and yet in truth the ſecond delivery hath all irs force by the firſt 
delivery, and the ſecond is but an execution and conſummation of the firſt : therefore 
ia ſuch Caſe of neceſſity, «t res magu valeat quam pereat, it ſhall have relation by fition 
to be made his deed ab iii by for of the firſt delivery ; and therefore if ar the time of 
the firſt delivery the leflor be a ſole,and before the ſecond delivery ſhe take husband, 
or if before the ſecond delivery ſhe dierh, in this Caſe if the ſecond delivery ſhall not haye 
relation to this intent tro make it the deed of the lefſor ab initio, but onely from the ſecond 
deliyery,the deed in both Caſes ſhould be void ; and therefore in ſuch Caſe for neceſſity, 
and xe res magis valeat quam pereat, to this inten: by fition of Law, it ſhall be a deed «b 
initio, and yet in truth it was not his deed ill the ſecond delivery : Bur in the Caſe at the 
Barre, if ic (hall have relation —_— of Law to the firſt delivery, then the ſame ſhall 
avoid the leate, for chen ic ſhall be made by one who was out of poſſeſſion, and as one faid 
fitio legs inique operatur alicni dewnum vel injuriam ; xnd therefore to this intent it 
ſhall not have relation bur according to the truth to be a deed from the time of the ſecond 
delivery, at res wag valeat quam pereat, and by that appeareth, that the reaſon of the 
Law {which to ſome incenc the ſecond delivery ſhall have relation, and to other intent no 
relation) is all one, /cs/. for neceſſity, and #t res mags valeat quam pereat. 

3. I was reſolved, that as to collateral aQts there ſhall be no relation at all ; for if the 
obligee doe releaſe before the ſecond delivery, ſuch releaſe is void, wide 18 H.6. 9. & 27 
H.6.7. Note Reader, thatif in the Caſe of che infant after the ſecond delivery, full age 
ſhall make the gift good, then it ſhall bein the power of him co whom ic was delivered to 
make it binde or nor at his pleaſure, for if he deliver it during the minority ic ſhall noc 
binde, and if he deliver ic OO and it ſhall be inconvenient that 
F who to this purpoſe was but a ſcryant ſhould have ligands, & non ligands pote- 
at 


em. 
And touching Wills whereof you have much good marrer in the ſaid Caſe of Barley and 
Baker, my advice to all who have lands, is, That by advice of leamed Councel by a& ex- 
ecuted you make aſſurances of your lands genre hates i full health and 
memory, to which aſſurances you may adde ſuch Conditions, or Proviſoes of revocation 
25 you pleaſe. For I finde great doubes and concroverfies daily ariſe upon deviſes made by 
Laſt Wills, ſometimes in reſpe& of Tenures of lands, ſometimes by prerences of revocations 
which may be made fo eafily by word; alſoin reſpe& _ and inſenfible words and 
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repugnant ſentences, the Will being made in hafte ; And ſome pretend that the T*fator in 
reipeR of long ſickneſs was not Compos mentis, and divers other {cruples and queſtions are 
moved upon Wills, Bur if you pleaſero devile your lands by Will , 

1, Make it by good advice in your perfect memory, and inform your Councel trily of 
the eftates and Tenures of your lands, and by Gods grace the Relolution of the Judges in 
this Caſe will be a good direftion to learned Councel co make your Wl! according to Lay, 
and thereby prevent Queſtions and Controverſies. jy. 

2+ It is god, if your Will concera inheritance ro make it indented, and to leave ore p:rt 
with a friend, leſt after your death it be ſuppreſſed. | | 

3- Ac the timze of the publication of the Will, call credible witneſſesto ſubſcribe their 
ww" i may be, ler all the Will be written with one hand, and in One parchment or pa. 
per, for tear of alceration, addition, or diminution. 

5. Let the hand and ſeal of the devilor be fer ro it. | 

6. If it be in ſeveral pares, fer his hand and feal and the names of the witceſſes te (.b. 

h part, 

_— If "hos be any enterlining or raſure in che Will, let a Memorandam be made cfir, 

$. If you make any reyocation of your Will, or of any part of 1t, make it by +; :179 
by good advice, for upon revocation by word, follow concroverfies, fome'c the \1:r-ofles 
affirming ir to be in one manner, ſome in another manner. 
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Uke Norton brought an Ejeftsone firme againſt williem Rowland of a demile mae 
Lyy Edward Ratchff 10 Decemb. 31 Eliz. of the moity of a houſe, 400, acres of 12:4, 
40. acres of meadow, 100. acres of paſture, and 40. acres of wood in Wye and Brab:rs in 
the County of Kent, &c. And upon fpecial pleading of the AR of 4 & 5 Phil. c+ 3r, 
cap.3,cc. the iflue was, Whether Elizabeth Ratcliffe wife of Raphe Ratcliffe had the cu- 
Rody of Martha wife ofthe ſaid Edward Ratcliffe the leflor, at the time of the cor:raRt 
and marriage between the faid Edward and Martha; for if the ſaid Elizabeth then had 
the cuſtody of the ſaid 2ſariha within the faid AR, then by the pretence of the Defen- 
dant, Martha by force of the ſaid At hath loſt the inheritance of the faid lands, ard then 
Judgement ought to be give againſt the Plaintiff, And upon the faid iſſue the Jurors 
gave a ſpecial yerdiRt to thiseftet : Williew wilcecks Eſquire took to wife Elizabeth 
Edolfe, - or ng heir apparent of Jobs Edoife and Alice his wife, Which 1iliaw 
Wilcocks had iflue on the body of the faid Elizabeth, John, Elizabeth, and the (aid XMar- 
the ; And afterwards, /cil. u/timzo Martii 16 Eliz., william Wilcocks by his ill in wri- 
ting deyiſed and appointed the order,cuftody, education, and government of the ſaid John 
bis ſon, and of the laid Elizabeth and Martha his daughters, to the faid John Edol/e 2rd 
Alice his wife, daraxte vice eornnders Fohannis whey agindr died, After whole death, 
Elizabeth the reli of the ſaid 5d: Wilcockerrook to husband the ſaid Raphe Ratcliffe; 
And afterwards John Edolfe died, and thac the ſaid Alice was Riſed of the ſaid tenemen:s 
in fee, and held them in Socage, and 20 Elzz. by her Will in writing deviſed the rene- 
ments aforeſaid to the ſaid John Wilcocks im tail, the remainder to the ſaid Elizabeth and 
Aarths daughters ofthe ſaid #illiaw wikcockes, and to the heirs of their two bodies be- 
gotten by equal portions, equally to be divided, the remainder to the ſaid Elizabeth the 
mother, daughter and heir apparent of the ſaid Alice, and to her heirs. And afterwards 
ans 26 Flix. the ſaid Alice died, and afterwards the faid John Wilcockes, 1 Anguſt.28 
Etzz.. died without iflue; and that the faid Elizabeth daughter of the ſaid william Wil- 
coches 10 Juliin8 Eliz., rook to hudband #Filiew Andrewes, by force whereof the (aid 
H#rhiew and Elizabeth his wife, and che faid Martha did enter into the Tenements afore- 
laid, and were thereof ſeiſed accordingly ; And #fterwatds the ſaid Marthe 8 Oftobr. 29 
Ehkiz. thenremaining in the houſe of the ſaid Rophe Ratcliffe at Hitchem in the County 
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of Hertford, and then being above the age of 14. years, and within the age of 16. years, 
with the conſent and good will of the laid Raphe Ratcliffe voluntary and of her good ac- 
cord, be:ween the hours of two of the clock of the ſame day before noon did leave the 
houle of the ſaid Raphe Rarcliffe tor the ſpace of 8, miles ro BYamfiel4 in the laid County 
of Hertford, where art the 12. hour of the ſame day ſhe was eſpoulcd and marricd to the 
ſaid Edward Ratcliffe ; ani that the (aid Edward Ruicliffe Cid enter, and made the leaſe 
co the Plaintiff, pronr,ee, Pur whether upon the whole matter che laid E/iz4berb Rat- 
cliffe had the cuſtody and governance of the laid A{arrhaat the time of the contraft and 
marriage aforeſaid or not, che Jurors pray the advice of the Court. And it was fully 
agreed by Sir Chriſtopher Wray chief Juſtice, and the-whole Court, that the ſaid Elize- 
beth had the cuſtody and goyernance of the ſaid AMarths at the time of the 12id contra 
and marriage. within the intent and meaning of che ſaid At. And in this Caſe fx Points 
were relolved by the whole Court. 

1. That there were two manner of Cuſtodies or Guardiacthips, one by the Common 
Law, the other by the Statute ; and alſo that at theCommon Law there are four manner 
of Guardians, /cil, Guardian in Kaights ſervice, Guardian in Socage, Guardian in Na. 
rure, and Guardian in Nurture. The fclt :wo and the laſt arc fully deicribed in our Bocks, 
But as to Guardian in Nature, great controverſie was betwixt thoſe who haye argued in 
the Caſe ac Barre, and all rote through the il} uaderftanding of bath fides, Fgr ſome held 
that the father onely (hall have the cuſtody of his ſon and heir —_ within age, and 
neicher the mother nor the Grandfather, nor any other Aunceftor ſhall have any cuttody of 
his heir apparent : Allo the father ſhall not have che Wardſhip of his daughter and heir 
apparent, for according to them it ought to be fuch heir who ought to continue heir and 
ſole heir apparenc, and that a daughter is not, for a {on may be born, and then the daugh- 
ter is not heir. As if lands in Borough Engliſh be holden in Knights ſervice, the father ſhall 
not have the Wardſhip of his younger fon, becauſe he may have 2a younger ſon, no more 
then the younger ſon can endow his wite of land inBorongh Engliſh ix oſs patris,for he 
ought in ſuch Caſe to be heir apparent, who in judgement of Law ſhall continue heir ap- 
parent, and not heir apparent who by accident is heir, and by may not be heir ; 
And in re{peR the ſole caute which gaverhe Wazdfhip in the one Caſe, and enabled the 
heir to make the endowment in the ocher Cale is, becauſe he is heir apparent, the Game. 
ſhall be iacended in Law (which abborreth incertainty) of a certain and urable heir 
apparent; And they relied principally upon the words of Lirelerom in hi of 
Knights lervice, who ipeaketh onely of father and ſon in ſuch Caſe, and not of daughter or 
any other heir : And on the other fide, ic was afficmed, That the father ſhall have the 
Wardſhip nor onely of his fon but ot iis daughcer alſo as it is agreed 8 E.2. Treſpaſs 235. 
31 E.i.Gard 154. & F-N.B, 143... Bucalioevery Anceftor male or female (hall haye 
the Wardſhip of his heir apparent male or temale ; and all that was ſaid appeareth not 
onely by the Regiiter of Wrics, within which foundations (as Juſtice Firzherbert and his 
Pretace ro his Book called N at «ra —_— laid) We; _ de h, Lu: alfo in our 
Books by the judgemears and opinions of the Sages the Law, 32 Ez. tit. 
Garde T in Treſpaſs, EA conſang nineum & "wF (the Plaincift) cajus mari- 
taginm 6d ipſum pertinet, tali loco rapwuit & abdaxit contra pacem. 31 E. 3. Barre 257. 
And 31 E.z. Brief 327. The mother althongh ſhe had no land brought a Wrix of Ra- 
viſhmenr of Ward of 7. her eldelt fon and heir raviſhed, againſt che Grandfather of 7, 
who had land which mighe deſcend to /. And it was faidgthat where it was objeRted, chac 
the father (hall not have che Wardſhip ot his daughter and heir ppan, Borne perad- 
venture ſhe ſhall not continue heir, or at leaſt fole heir : The ſame reaſon may be obje- 
Qed againſt che Watd(hip of the eldelt (on, tor peradventure he ſhall nor remain heir ap- 

, for if che father be arrainted of feloay or Treaſon, ia tuch Caſe his fon is not his 

ir apparent, and then the Lord of whom the land is holden ſhall have the Wardſhip of 
the ſon in the ſame Cale as Lirtleron purreth ic : For then the lon is not heic apparene to 
the father, and therefore the father ſhall nor have the Wardſhip of kim, and by.couſe- 
quence the Lord (hall have it ; for it appeacerh by L::rleron and all che Books, char he 
ought to be his heic apparent : And the Court reſolved that the one part and the ather had 
erred by miſtaking the true ſenſe of the Books ; for it is true that every Aunceftor male 
or female, (hall have - 4 WE 2 Writ of Raviſhment of Ward ayaiaft a ſtraoger, wbo 


wrongfully rayiſheth the heir apparent of any perſon, be they malez os female; _—_— 
cit 
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; fay, Cujuu maritagine ad ipſum pertinet, and the Law in that hath grcatrea. 
w_ _ + = cruth al de ft by _— and the — of his inheri- 
nails confiftech in . ing a coyenable marnage tor his heir apparent, for 
arent the om giveth ms againft him, who wrongfully depriveth him by thei 
Raviſhmeat of the means to accompliſh che ſame : And therefore it is not materia] of 
what ape the heir apparent in ſuch caſe is, as it appeareth by che laid Book in 32 E 3, bu 
ſuch Addion liech noc againſt the Guardian in Chivyalry by any Anceſtor,bur onely for the 
father, and for him the ARtion heth againſt the Lord of whom land is holden by Knights 
ſeryice, where his ſon and heir apparent is raviſhed from him, as it appeareth by Liz. 
tleten, and 18 E.3.25.30 E-3- 17. 29 E.3.7. & 19. And the Book in 9g E.4. 53. 
that a woman ſhall not have a Raviſhmenrof Ward of her daughter and heir apparen 
taken and raviſhed is to be intended _ the Guardian in Knights ſervice, an4 
upon this difference the ſaid Books are well reconciled ; But as to the Caſe of the daugh. 
ter and heir a £ the Court gave not any Reſolution: So in this Caſe, the Cour: re. 
Glyed; that the [mother cannot be Guardian in Socage if the land had deſcended to the 
daughter, nor for Nurture becauſe the daughter was above the age of 14. years, but the 
Common Lay gave to her remedy againſt every ſtranger who took her away by wrong as 


is 
2. It was reſolved, that in this Caſe the mother had the cuſtody of the ſaid Marth 
within the provifion of the faid AR; for now the ſaid AR hath ordained two manners 
of Cuſtodies, ſcil. by reaſon of nature, and by afſignation : By reaſon of nature the fa- 
ther, and after the death of che father the mother, wy the governance of ſuch daugh- 
ter by aſfignation made by the farher, either by his Will, or by any a& in his life : Ard 
to this e three Branches of the ſaid AR were conſidered ; The firft Branch doth pro- 
hibit che taking of any damſel under the age of 16. years out of the poſſeſſion,cuſtody,and 
governance, and againſt the will of the father, or of ſuch perſon to whom the father by his 
Will, or by any a& in his life ſhall deviſe, affign, or give the order, cuſtody, education, or 
governance of her, which firft Branch containeth onely a prohibition ; bur by chat « is 
that the father may appoint the cuſtody of any of his daughters under the age of16. 
by his Will, or by any a& inhis life, to ſuch purpoſe onely that he who raketh ſuch 
Larnſe out of ſach cuftody ſhall incurre the png: that At. The ſecond Branch doth 
inflit puni by fine and —_—_ upon him who taketh ſuch damſel unmarried 
out of the 10Q and againſt the will of the tather and mother, or of ſuch perſon which 
then ſhall have by any lawful means the order,cuſtody,8c. of ſuch damſel. And ic was 
, that theſe words (farher and mother) ſhall be underſtood father or morber afce 


the death of the facher, which eh depend mpot by the ſubſequent clauſe. The thard 


— 


Branch upon which this Caſe doth , impoſeth puniſhmen; and forfeiture, as well 
upon him who taketh ſuch damſcl and defloureth her, or againſt the will, or without the 
knowledge of the father if he be alive, or of the mother having the cuſtody of ſuch dame, 
contrateth macrimony wich her; or upon the damlſel if ſhe exceedeth the age of 13. years,if 
ſhe aſſent co ſuch contraRyby forferture of her land during her life : Note this latter Branch 
doth extend onely to the cuſtody of the father and mother having the cuſtody of her, chat 
isto ſay, if the father hath not diſpoſed the cuftody of her co others : And the ſame exter- 
deth to him who taketh any damſel although ſhe were not heir or heir apparent, and al 
chongh ſhe did depart with his afſent after the age of 113. years, for which the Commen 
Law gave not any remedy : And it is to be obſeryed, that the clauſe which giveth forfci- 
ture to ſuch which conſlenteth,referrech onely to the thicd Branch,and not to the firſt 
or ſecond ; ſo that for as much as the father in this Caſe upon the matter had nor the diſ- 
poſe of the cuftody of the daughter, the daughter was in the cuſtody and governance of 
the mother within the proviſion ofthis AR ; and alſo ſhe was at the time of the laid cakiog 
heir apparene to the ſaid Elizabeth. 

3. It was reſolved, that the aſſent of Rapbe Ratcliffe the husband was not material, ſor 
the Statute hah annexed the cuſtody to the perſon of the mother Jure nature, which is 
inſeparable, and cannot by the marriage be transferred to the husband, but the fame after 
the marriage doth remain only in the mother ; for as it is agreed in 33 H.6.s 5 6. che facher 
who hath che Wardſhip of his ſon and heir apparent jure nat#re, cannot forfeic the (ame 
by outlawry, neicher ſhall his Execucors or Adminiſtrators haye ſuch Wardſhip ; And it 
was ſaidif there be Lord and feme Tenant by Knights ſervice, and the Tenant maketh 3 
leaſe 


4 
e 


—_ 


Part 11], Ratchiff s Cale. 


hd 47 


laſe for life, an4 afgerwards the Lord and T enant entermarry, and have iſſue berween 
them a ſon, and the wife dieth, and afterwards the father dieth the ſon within age, that his 
Executors ſhall not have the Wardſhip by reaſon of the Seigriory, for the father hath the 
Wardſhip of his eldeſt ſon j«re nature which is inſeparable, and cannot be waved, and he 
cannot have the Wardſhip of his ſon by the death of bis wi'e by reaſon of his Seigniory, 
for that was inſeparably veſted in him as father preſently by the birth + f his ſon ire natu- 
re: And Littleton 1aith, That the father during bis life ſhall have che marriage of his 


ſon and heir apparent, and not the Lord. 
. I: was r:tolved, that al:hough chat the Alue was, Whether the ſaid Elizabeth had 


Fe Ar of the ſaid Marthaa: thetime of che contract ; and it appeareth by the Ver- 
diR, that ſhe did depart our of the houſe of the faid Elizabeth x hours before thie con- 
erat ; yer in judgement of Law. the laid Elizabeth had the cuſtody of her at the time of 
the contract, for as hah been 1aid, chis cuſtody is inteparably anzexed to the perſon of 


the mor her. 

5- Ir was reſolved, that in this Caſe Martha and Elizabeth were Tenants in common 
in tail, the reverſion to Elizabeth the mother and her heirs; for theſe words in a Wll 
(<qually to be divided) maketh a Tenancy in common according to the intent of the de- 
viſor, al:hough they never make any partition #2 fatc,and his intent appeareth that it ſhall 
be divided, and by conlequence, that there ſhall be no ſuryiyor, and lo hath ir divers times 
been adjudged betore this time. 

6. It was reſolved, that upon this Verdi&t it —_ that Edward Ratcliffe and 
Martha his wife had good title to the land againft Androwes and Elizaberh his wife , 
and that one daughter as this Caſe is ſhall nor take benefic of the forteiture of the other, 
For the Statute gave the forfeiture to the next if kin, ro whom the inheritance ſhould de- 
ſcend, or come, after her deceaſe, &c, during the life of ſuch perſon that fo ſhall contract 
matrimony. Sothar firſt there oughe to be blood, and 2, he ought to be next of blood to 
whom the Inhericance ſhall deſcend, or come,&c. And although Elizebeththe daughter 
be of blood, yet in this Caſe by the death of Martha,the land it ſhe hath iflue ſhall deicend 
to her iſſue, and if ſhe have no 1ſſue it ſhall revert to Elizabeth the mother, 5 F.4q.5. A/- 
fe 27. in the like Cale upon the Statue of 6 R.2. agreeth with this Reſolucion, Then ic 
was moved, if the mother in this Cale ſhall enter for the forfeiture; and it was objeRed, 
that ſhe cannot enter, for (he is nor of the blood of the daughter, for the daughter derivech 
ber blood from the mother, and nor the mother from the daughter. And therewith agreeth 
5 E.6. Adminiſtration Br.47. where it is holden, That the facher or mother are noc next 
of blood, to whom adminiſtration of the goods of their fon or daughter ſhall be granteg,; 
and there it is ſaid, Luocd puers ſunt de [anguine parentum, ſed paterr + mater non ſunt 
de [anguine puerorum, and that is the caule that no land can deſcend from the ſon to the 
father or mother but ſhall rather eſch at to the Lord, becauſe the father or mother are not 
of the blood of their ſon. Againſt which ic was argued, that the mother ſhall rake advan- 
rage of this torfeirure And the ſaid Book of 5 E 6. wasvutterly denied to be Law, and 
that oftentimes it had been reſolved againſt it, ſc4l, that adminiſtration may be granted of 
the goods of the ſon or daughrer to the tacher or mother asto the next of blood ; and that 
is proved by Litrleton in his firſt Chapter in his firſt Book, where ic appearech, chat if there 
be father, unckle, and ſon, and the ſon dieth, rhat che unckle ſhall be heir to the ſon, and 
yet the father is more near of blood, which are Lir:lcrons words, which as was ſaid decide 
the point in queſtion. And upon the words of Littleton it was concluded, that in the 
fame Caſe of father, unckle, and fon, if a leaſe be made to the fon, the remainder to the 
next of his blood. that the father in this Caſe of purchaſe ſhall haye the remainder, for by 
the judgement of Lierleron he is the next of bloov And although in every Art and Sci- 
ence there are principis & poſtnlata, of which it is ſaid, Altiora nt quepvers, & prin- 
cipia probant, & non probantny ; becauſe that every proof ought to be by a more high 

and (upreme cauſe, and nothing can be more high # ans then principals themſelves, 
and therefore ought to be approved, becauſe they cannot be _ And Littleren 
faith, that it is a Maxime in Law, That inheritance may lineally deſcend, and not aſcend ; 
and that appeareth by Glanvile who wrote in the time of Hes. 2. 15b.7. cap.1. fol. 44- 6. 
Luelibet beredit as naturaliter quidew ad heredes hereditabiliter deſcendit, nunquam an- 
tem naturaliter aſcendit ; And by Brafon, who alſo wrote in the time of Hes. 3. 1ib.2. 
cap29. Deſcendit itaque jus quaſi pondereſum, quod c adens deor ſuns refts linen vel tranſ- 


verſals. 
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«li, & nunquam rta[cendit ta via, qua deſcendit polt mortem anteceſſorum. A- 
_—_ _ _ wrote in the time of E.r. Cap.TI9, de Succeſſion: wo 
becauſe coats Law doth differ in this point from the Civil Law, theſe reatons of cis 
principal of the Common Law were alledged, /c/. that in this Point as almoſt in al others 
the Common Law was grounded upon the Law of God, which was faid, was cas/a cay/4.. 
yum, 25 it appearcth in the 27. Chap. of Nambers, where the Cale which was in ],gce. 
ment before Moſes was, that Salphaad had 5. daughters, and havipg divers brother., +4, 
to whom the Inheritance ſhould deſcend was the Queſtion, the daughters claiming ae -wre 
propinguitatis, 2s their birthright and next heirs to their father ; and the brothers (111. 
ming the ſame as heir male jure honors, to celebrate and continue the name of their Ance. 
Rors: And this Caſe ſeemed of great difficulty ro Moſes, and there for the decidi-o of 
that Queſtion Moſes conſulred with God, for the Text faich, Rernlirque Moſes carim 
earum ad judicium Domini, qui dixit ad enwm, juſt am rem poſt nlant filie Salphaad: D; 
es poſſe ſſionem inter cog natos patris ſui, & ei in hereditatem ſuccedant : Ad filics a: 
Iſrael loquerss hec : Home cum mortuns fuerit abſque filio,ad filiam ejns franſibi: ber... 
ditas, þ filiam non habuerit, babebit ſucceſſores fratres ſnor, qued ſs fratres »:n 40 
rint , Hite hereditat” fratribua patris ej, fin autem nec patrnes habuerit, dabitur (ce 
reditas bis qui i proximi [unt, exitque hoc filizs Iſrael ſanttum lege perpetni, ſicut pr -. 
cepit Dominus Moſi, By which general Law (which extends not onely to the 121d Part; 
cular Caſe but to all other Inheritances to all perſons, and at all times) ic appearct!; ha; 
the father himſelf and all lineal aſcenhion is excluded. 

Another reaſon of the ſaid principal was alledged, for ayoiding of confuſion ir ca1e -* 
deſcents, if not onely lineal and collateral deſcenc ſhall be allowed, but lineal 2/cenfor 
alſo, which is one of the cauſes of ſuch diverſity of opinions in Caſes of Deſcents 1; :4c 
Civil Law, and the contrary is one of the cauſes of certainty of the Rules of the Corm-n 
Law in Caſe of Deſcents and Inheritance, being penderoſum quoddam, 2s Bratton (1:6, 
jare nature deſcendit, and not aſcendit, for omne grave fertur deorſum. And it was (1.4 
at the Barre, Thatif in this Caſe he in the reverſton had been brother of the half blood :» 
the daughter, that conſented,&c. that he might enter as proximms de [anguine, a5 yer he 
cannot inherit lands in fee ſimple as heir to his fiſter in ſuch Caſe ; in which Poin: allo the 
Common Law doth differ from the Civil Law : For by the Common Law of Exglard. 
if a common perſon hath iſſue a ſon and a daughter by one yenter, and a ſon by anocher 
yenter, and dieth ſeiſed of lands in fee ſimple, and the eldeſt ſon entreth into the 13nd and 
dieth without iflue, the fiſter of the whole blood ſhall inherit to bim, and not the broc'er 

the half blood. And that was the ancient Common Law of this land, and alway- con- 

ed as appeareth by Glanvile l1b.7, cap.1. Bratton lib, 2. cap. 30. and b; Britten 
cap.119. 
nd the reaſon of the Common Law is notable, and may be colleRed by the fa'd anci- 
ent Authors of the Law, that every one who isheir to another, aur eſt heres jure propri- 
etatis, as the eldeſt ſon ſhall inherit before all the other brothers, aut jure repre/ent ations, 
as where the eldeſt ſon dieth in the life of his father, his iſſue ſhall inherit before the vour- 
er ſon, far alchough that the younger ſon is mags propingums, yet Jure repreſentations, 
the iſſue of the eldeſt ſon ſhall inherit, for he doth repreſent the perſon of his father, and a5 
Bratton ſaith, J«« proprietatis which his father had by birthright ſhall deſcend co him, au: 
qure proprinquitatis, as propingum excludit remotum,  remotus remotiorem ; aut 'urt 
ſangnints and by force thereof in the ſaid Caſe the daughter ſhall inherit before the ſoo, 
and that for divers cauſes, in as much as the blood which is berwixt every heir and his 
Anceſtor makes him heir, for without blood none can inherit : And therefore it is oreat 
reaſon that he who hath full and whole blood ſhoald inheric before hin who hath but 2 
part of the blood of his Anceſtor, for ordine nature, torum prefertur unicuique parti. 
And there Brafton faith, 2 nod propter jus ſanguin duplicatum, tam ex parte patris, 
quam ex parte matric, dicitur heres propinquior ſoror, quam frater de alia uxore. Ard 
—_ ith, That the right of blood in this Caſe xs the female, and excludeth the 


2. As none can be begotton bur of a father and mother, and ougheto have in him £0 
bleods, tharis to ſay, the blood of the father and the blood of the mother, theſe bloods 
commixt in him by lawful marriage, conftitute and make him heir ; fo that none can 
be heir to any, if he hath not in him both the bloods of him to whom he will make him- 
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felf heir, and therefore the heir of the half blood cannot inheric, becauſe he wanteth one 
of the bloods which ſhould make him inherirable, as Ariforle lib, Topitorum ; Pare 
quacungue inregrante ſ[ublati, tollitar rotwm, quod verums oft [i accipie pertem integran- 


aria : AS inthis Caſe the blood of the father and of the mother are bur 
and both are neceflary ro the procreation of an heir, and therefore 
And upon this reafon it ſeems to Britron cap. 5. if a 
man be atrainted of felony'by Judgement, that the heirs begocren after the attaindet ſhall 
be excluded of all manner of ſucceſſion of heritage, as well on the part of the morher, as 
of the part of the facher,and the reaſon rhereof was, that the ſon begorren after che Jaddge= 
rh2nt had not rwo inheritable bloods in him, for ar the time of the begetring 6fhim the 
blood of the father was corrupted, for ex leproſo parente, leproſme gtritratar filing ; and 
where the father is attainted of felony, the blood in refpeRt of which he ſhoul infierir 
being corrupted, the ſon as fermed to him had bur a half blood, chat is to ſay, the blood of 
the mother 1n him uncorrupted ; and therefore he held that ſuch ſon ſhould not inherir ro 
his mother. And with him agreeth Braffow {ib.3. cap.13. Non valtbit felons gentra- 
tio, nec ad hereditatem paternam, vel maternam; Si antem ants felomians gentrationem 
fecerit, tals generario ſuccedit in hereditatem patru, vel matris, 4 quo non faerit felonia 

at ; uſe at the time of his birth he had two lawtul bloods commixrt in him, 
which cannot be corrupred by the ſubſequent attainder, bur onely as to hin who 'of- 
fenderh, 

"The third reaſon was for avoiding of confaſion,for if as well che half blood as the whole 
blood (hail be equally inhericable, chen in many Cales confuſion and incerraimy will fol- 
how who ſhall be the nexr heir, and if any would adyance any of his halt blood, he may ea- 
fily convey ſome of his inheritance to him ar his pleaſure ; And therefore ir was conc 
char the Common Law which preferrerh che whole blood befere che half blood, was groun- 
ded apon greater reafon then the Civil Law in this Point: Aur jave five ratione doni, and 
in that the Common Law doth ardmic the half blood roinherit. For if a man makerha gift 
es one and rhe tidirs of his body, and he hath iſſue a ſon-and a daughter by one woman, 
and 2 ſon by archer woman, and che father dieth, and the eldeſt ſon encreth and dieth, che 
younver ſoh ſhall inhetir per formam doi, for he daimerh as heir of the body of the d 


rem pro parte mece 
one inheritable blood, 


deficiente no, non poteſt eſſe heres. 


and not as heir ro his brother, and the ſame is che reaſon chit Lierleros faich, 
ned poſſeſſie fratrss de frodo- fimplici facit ſororem eſſe beredem : in which Rule every 
word is to be obſerved : 


7. That the brother ought to be in atual poſſeſſion of the fee and freehold, either by 
his own a&, or by the aQual poflefſion of another, þur if neither by his own aR; nor 

the poſſeſſion of another, he gain more then delcendeth co him, the brocher of theh 
blood ſhall inherit ; And therefore if land, rent, advowſon, &c. deſcend to the elder bro. 
ther, and he dieth before any cacry by him made into the land, or receive the rent, or pre- 
ſent tothe Church, the younger brother ſhall inheric : And the reaſon thereof is, that of 
all inhericances in poſſeſſion, he who claimerh ſuch herediraments as heir, ought co make 
himſelf heir ro him who was laſt aQually ſeiſed, as it is holden 11 H.4.11. 10 Aſ,27, 
34 Aſſ.10. 19 E.3. 2uere Imp. 177. 45E.3-13. and Littleton cap.1. For if there be fa- 
ther, unckle, and fon, and the ſon purebaſeth land and dieth withour iſſue, and the land 
deſcend to the unckle, if the nnckle dieth before entry, the land ſhall not deſcend to the 
father, for then he ohght ro make himſelf heir ro him who was laſt aAually ſeiſcd, and that 
was the ſon ; and thegefore Littleron faith in ſuch Caſe, If the unckle enter, &c. then the 
facher ſhall have the [and as heir to the unckle ; And ir. this Caſe the father was laſt aQu- 
ally ſciled, and the fiſtec cannot claim the land as heir to the father, tor the y r ſon is 
heir ro him : Butif the eldeſt ſon enter, and by his own a&t hath gained che a cl. 


fon, or if the lands were leaſed for years, ot inthe hands of a Guardian, and the leſſee, or 
Guardian poſſeſs the land, there che on of the lefſce or Guardian doth veſt the aftu- 
al feeand in the elder brother, and in (uch Caſe the ſiſter hall inherit as heir to her 


brother who was laſt aRtually (ciſed : Bur of a reverſion, or a remainder ex upon 
aneftate for life or ia tail, there he who claimerh the reverſion as heir, ought ro make him- 
ſelf heir to him who made the gift, or leaſe, if the reverſion or remainder deſcend to him : 
Or ifa man iſe ſuch —__ or remainder, he who claimeth as heir oughe to make 
40 E.J- 
ſ2. 5 E, 
47: 


himſelf heir ro the firſt purchaſor ; and all chis appeareth, 24 E.3,3 Aſ. 
9: 43 E.3.10, 45 E.3. Releaſes 28. 49 E.3.12. 7 Hy.3&@&48 Fre. 35 
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'2 H.7.5.40 A(.6.21 H.q.33." And by theſe Rules (good Reader) you ſhall we!) 
kV. os _ fs and the __ wp of on : and by that wo: hath hath been 
faid it appeareth, That if the King by his Letters Patents create one a Baron, and giveth 
the Dignity to him and his heirs, and he hath iflue a ſoo and a daughter by one h—_ 
and a {on by another, and dieth, and afterwards the eldeſt fon dieth withour ifſue, in this 
Caſe the Dignity ſhall deſcend ro the younger, for it cannor be faid thar the eldeft fon was 
in poſſeſſion of the Dignity, no morethen ot his blood, for the Dignity is inherenc to tis 
blood, and neither « bor own a& nor by the a& of any other doth he gain more aQual 
poſſeſſion (if it may be ſo rermed) then by the Law deſcendeth to him ; and thea the 
y brother ſhall make ene hr ro _ —_ and __ by mo ſo that this 
wor efſio) which is nothing t pedss poſits, exrendeth onely to things of which 
a man oo) or other a& may get che atual poſſefſ1on, h. 

2. Littleton faith, Poſſe ſſio fratr« de feodo implici, and theſe words, feodum /implex, 
exdude eſtate tail. | 

3. Facit ſororem heredem, by which is imphed, that in this Caſe, /oror eſt beres fa- 
Ans, and that the Law without an a& doth not make the fifter heir ; but the younger 
brother is after the death of the elder brother heres natxs to his farher. But the 2& by 
which the elder brother gaineth aRual poſleflion facit ſereremw beredemw, fo that when the 
eldeſt ſon hath not aQual polleſſion, or if ic be ſuch an inheritance of which there cannc 
w_ an actual poſſeſſion, per pedie poſitionems,or by ſome other aR, the ſame by Law 

deſcend to the brother of the balf blood ; And ſo ic was concluded by the Plaiatiff; 
Councel, That the father, or mother, or brother of che balf blood, may be nexzof blood 
within the purview of the faid AR; and that in this Caſe it appeareth by the Verdid, 
that the mother and not the other fiſter ought to take advantage of this forfeiture : Bur 
the Court reſolved, that the faid Points upon the Statute who be next of blood to 
enter for the forfeirure, cannot come in CR, becauſe the iſſue was joyned 
upon a collateral Point, ſcil. Whether Elizabeth the Mother had the cuſtody of the (aid 
7 7 6.5 Sig the time of the faid comraQt; and therefore all the other matter concerning 
the forfeiture, and who ſhould cake benefit thereof was out of the iſſue ; and the finding 
of the Jury (as tothart) was without warrant and not material : And for this cauſe al- 
that in crutch the Plainuff, as here appea hath good right againſt the Defen- 
danr, yer for as muchas the ifſue was found againft him, Judgement was given that che 
Plaintiff, N5hil capiat per billom. 
of and others were of Counce! with the Plaintiff, and Godfrey and others with the 
endant, 


DE —C— ll ————— 


Mich. 34 & 3 5 Blz. in the Kings Bench. 


Boytons Caſe. 


Homas Boyton Clerk, Parſon of Heſſet in Suffolk, brought Andita querela agaioft 
William Andrewes and Lewes Sympſon, (erting forth how the Defendants in the Kings 
Bench had recovered againſt the Plaintiff 50.1. debe and damages and To after the Judge- 
ment, fcil. 2 7 li, $1 Eliz.. at Bury S. Edmund: in the County of Suffolk within the li- 
berry and franchiſe of Sir Foger Towneſhend Knight, and williew Dixe Eſquire, by Pur- 
dey and Dey, Virtute cnjuſdam warr anti nuper ante eiſdem 1 Roger & wit fatf, 
virtue cxyuſdan warrants eiſdem Rogero & Willielmoper Philippum Tilney Armig' tunc 
Victrow' predit Com Suff, ſub fgil offitis ſmi confefP, de & ſuper queddam breve de 
Capias i fntofotadinn prefar Wilielwo Andrewes & Lodovico Sympſon de debit' © 
dawmnio pred, ad proſecutionem ipfins Will Andrewes & Lodovic* 4 pred' curia noſtra co- 
raw nebis emanen', & Vic. preditt. Suff. nnper dire, &c. che faid Themes Boyton was 
taken and arreſted in Execution, till the faid Roger and William Dixe the faid Thomas 
Boyron xx Lambeth in the County of Srrey, the faid debt and damages not fatisfied,cxtr 4 
priſenem predif?* rvadere & ad leargum quo volwit ire permiſerunst. The Defendancs 
pleaded, That the faid Roger and W:4;iam, non permiſernnt enndem The. Beyton extra 


priſe- . 
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priſenam pred” evadere, & ad largum ire quo voluit, modo & forma prout, ec. And 
thereupon the Jury gave ſpecial Verdi to this effeR : Thar the Plaintift was in Execu- 
tion proxr,#c. and char the laid Roger and William Dixe, Bayliffs of the aid Franchiſe 
atdduxernnt him to Weſtminſter within the County of Middleſex, ante retorn' brevis de 
Capias ad ſatirfaciend”, (the day of the return being die Lane poſt craſtin' Animarum ) 
ſo that the Bayliffs miſtook the day of the Return : And that the laid Bayliffs in the inte- 
rim before the return of the Writ, at the requeſt of che Plaintiff carried him to Lambeth 
within the County of Surrey; which Town of Lamberh is next adjoyning to Weſtminſter, 
but out of the way, and nor inthe way from the County of S»ffolk to Weſtminſter. 'And 
at the return of the Writ the Bayliffs did deliver the faid Boyton to the Priton of the Kings 
Bench, by virtue of the faid Writ ; And that the Plainciff from the time of the arreſt, uncil 
thereturn of the ſaid Wrx and delivery ofhim co Priſon aforeſaid, did remain and continue 
with the Bayliffs by virtue or colour of their warrant, And if opon the whole' marter 
the Plainciff were at liberty, and out of Priſon it was the Queſtion : And Judgement was 
en againſt the Plaintift ; And in this Caſe theſe Points were refolved bythe Courr. 

Firſt, ic was objeRed, That the command of the Writ of Capias ad /atisfaciendnum was, 
to have the body of the Plaintift at the Court of Kings Bench which then was atweſtmin- 
fer ; and for as muchas they carried the Priſoner beyond weftminſter, that is to fay to 
Lambeth in another County which was not warranted by the Writ, of neceſſity it ought 
tobean Eſcape : For the Writ gave them warrant to bring him to Weſtminſter, for there 
was the Kings Bench ; and therefore whenthey carry him farther ro Lamberh in another 
County, it is without warrant, and by conſequence an Eſcape ; For the Baylffs can- 
not have the cuſtody of him as Baylifts of the Franchiſe, for that was out of the Fran- 
chiſe ; and by force of the Writ they cannot have the cuſtody of him, becauſe they have 
hot purſued the Writ ; and if the Bayliffs ſhall be ſuffered to bring him to Lamberk, by 
the ſamereaſon they may carry him to Tork,, or to any other remoxe part of the Realm ar 
their pleaſure. . 

Secondly, it was faid, That in as much as the Writ, which is his warrant, was to have 
his body at the Court of Kings Beach fuch a day, he ought to bring the body the uſual 
way to Weſt winter where the Kings Bench was, for ſo much is implied by the Writ ; 
and therefore the carrying of his body co Lambeth in another County was without war- 
rant, and by coaſequence an Eſcape, and the Plaintift by that our of their cuſtody. 

To which it was anſwered and reſolved by the Court, Thar, firſt, there was a difference 
berween the cuſtody of one in Execution within the Franchiſe or County where the Com- 
mon Gaol js, or where the Office of the Sheriff or Bayliffs extend ; and where the Sheriff 
or Bayliff hath the cuſtody of one in Execution our of their Franchife or County, as in the 
Ciſe ar Barre by force of a Wrir : For if the Sheriff or Bayliff of = Liberty affent that one 
who isin Execution and under his cuſtody goe ouz of che Gaol for a time, and then to 
return, alchough that he recurn at the time, yer the ſame is an Eſcape. So if the Shraiff 
or Bayliff ſuffer him to goe by bail or bafton, for the Sheriff, or Bayliff ought to keep him 
in ſalvs & aria cuftodia : And the Statute of Weſt.2.cap.1tr. faith, Dnod carceri ma- 
a#cipentwr in ferric, (0 a3 the Sheriff may keep them who are in Execution in fetters and 
irons, to the end they tray latisfie their Credirors. And with that agreeth a Reſolurion, 
Trin.24 H.$. by the advice of Fitz James and Norwich Juſtices, and Ficzherbert 'and 
Spilman Juſtices, that by che Law, thoſe who are in Execution ſhall not'go at liberty with- 
1a the Priſon, nor out of Priſon with their Keepers, bur ſhall be kept in ftrict Ward, Yide 
Dier 249.6. and the Ste of 2 R.2.cap.12. & Weſtms. 2. cap.t1, Bur it was adjudged, 
where the Sheriff hath one ia Exccucion for deb:, and a Habeas corpms iſſueth our of the 
Kings Bench to have the body of him who is in Execution in the ſame Court ac a certain 
day, by force of which Writ the Sheriff before the recurn of the Writ, bringeth the body 
roan Inne in Smithfield rowards Weſtminſter, and the Priſoner of his own head goe with- 
out any Keeper to Soxthwark, in the County of Surrey, and the next morning commerh 
ag2into the Sherift ro Smithfield, and at the return of the Habeas corpas the Sheritf deli- 
yereth his body in Cour, the ſame is no Eſcape. 

And fo was it adjudged in this Court 31 Eliz.in Charnocks Cale who was Sheriff of 
Bedford, for the effeR ofthe command of the Writ was performed, /ci/. to haye his body 
io the Kings Bench ſuch a day ; and the ſame Randeth with great reaſon, for the Sheriff &c. 


may ſtronger keep his Gaol then any Inne and other place through which he traveller ; 
a for- 
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4 fortiors \n the Caſe at Barre, for he was always under the cuſtody of the Bayl:ffs, Arg 
the Writ doth not commard the Sheriff co bring him the direct or uſual way to Weſtmsx.. 
fter &c. bur onely to have his body at the Kings Bench,&c. ſuch a day, And therefor, 
if ene be Sheriff of two Counties, and hath arreſted and taken ſeveral perions in Exec, 
tion in the ſeveral Counties by force of feveral Capias directed to him, he may in this Cai; 
bring one Priſogcr out of one County into another, to carry both together to the Kin 
Court at #eſtminfter without any Eſcape; and what way or place che Sheriff thicke,; 
moſt ſure for him he may take. 

And ſome conceived that the Caſe at Barre was ſtronger, becauſe the Priſoner went t; 
Lambeth upon his own requeſt, and therefore he ſhall nor dilcharge himlelf by 4.4; 
querela.in this Caſe. And for as much as Eſcapes are ſo penal ro Sherifts, Baylift, of L;. 
berties, and Gaols, the Judges of the Law have always made ſuch fayourable coiructic: 
as the Law will ſuffer, in favour of Sheriffs, Bayliffs of Liberties, and Keepers ot Pritors 
who are Officers and Miniſters of Juſtice. And to the inteat chat every one bear h:s ow: 
burthen, the Judges ſhall never adjudge one to make any Eicape by any fir.ct cor. 
ſtruction, » 

And therefore if one in Execution eſcape out of Priſon, ard flie into another County, 
it nay be argued, thac the ſame ſhall be an Eſcape, although hc be taken again upon freſ} 
ſuir, becauſe the Sheriff cannot have the cuſtody of him in another County, becaute te ; 
not Sheriff there neicher doth his authority extend thither. But the Judee> ſhall 2c judo; 
the ſame to be no Eſcape, becauſe the Sheriff doth all that he can, and by his freſh tu; 
hath caken bim again, before — brought, So in the Caſe at Barre,when the Pr;- 
ſoner is once out of the nty, alchough he goeth into another County which :; 
not in the way to Weſtminſter where the my Bench is, the ſame by a favourable cc: 
ftru&ion cannot be an Eſcape, if at the day of the Rerurn he bave the body of the Deter- 
dant in Court. Aud if the Sheriff, &c, ſhall be compelled to bring their Priſoners to th: 
Kings Courts as in refs linea, it ſhall be yery perilous and dangerous to Sheriffs, 

Secondly, it was reſolved, That if one in Execution eſcape of his own wrong and be t:- 
ken, he ſhall neyer bave Audite querela to diſcharge himlelf of the impriſonment, becar!: 
he ſhall not take advantage of his own wrong ; and in ſuch Caſe it is lawful tor the Gao- 
ler totake him again as it fully appeareth in a Caſe follewing. And where ic was objc- 
Red, That the Writ was not becauſe it doth not appear that the Warrant made by 
che Bayliffs was in writing ; for the words of the Writ are, YVirtute cxn/dam warrant! 
and doth not ſay in writing as hath been ſaid. But this Exception was diſallowed by the 
Court ; forthe ſentence is, Virewte cajnſdan warrants per prefat' R. & W. falt & a 
ref ; by which words ( fa & dire”) is implied that it was in writing. 

Exception to the Writ was taken, Thar ic doth not appear thereby when the 
Judgement was given, nor when the Capias ad ſatifaciendum, nor when it was returned, 
ſo that it may appear that the Defendant was arreſted by force of it after the Teſt of the 
Writ, and before the return thereof : Bur this Exception was alſo diſallowed by the Cour:, 
for as much as ic appearcth by the Wric, That the fad Thomas Boytom the Plaintiff, virts- 
te brevis pred” captia & arreftatus fuit in executione, by theſe words is implied, that it 
was lawfully and duly done. Andit was » that Writs are more compend1ous then 
Counts, and Counts then other pleadings, for Writs doe comprehend the effe& and (ub- 
Rance without circumſtance of time or place, and other circumſtances, Et ideo dicwntsr 
brevia, propter eoram brevitaters, | 
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Sir George Browns Cale, 


N an Ejeftione firme by Thomas Lynch upon a demiſe made by Sir George Brown, [50.6] 


202inft Wilieam Spencer, upon Not guilty pleaded, the Jurors gave a ſpecial Verdi to 
is ffedt 2 Sir Richard Bridges ſeiſed of certain lands J oe Js therecf enfeolf Winſ- 
combe and others, upon Condition that they ſhould give back the ſame to him and his wife, 
and to the heirs of their two bodies begotten, the remainder to the right heirs of Sir Ri- 
chard, which was done accordingly ; Sir Richard had iſſue on the body of his wife An- 
thony Bridges and died. Amthony in the life of his morher levied a fine (which in truth was 
with proclamauons, alchough the proclamations were not found) co Sir George Brows in 
fee, the wife living, the ſaid Anthony made a leaſe of the land for three lives (which 
leaſe was not warranted by the Statute of 32 H.8. cap.28. upon whom Sir George Brown 
extred, and made the leaſe to the Plaintiff; And if the entry of Sir George Brown were 
lawful or not was the Queſtion ; and after many Arguments at the Barre and Bench, 
Judgement was given for the Plaintiff ; And in this Caſe three Points were reſolyed. 

1. That the Leaſe made by the wife for three lives, although the leaſe were withour 
warranty was within the Statute of 11 H.7. cap.20. the words of which AR is; If any 
woman,&c. have or ſhall hereafter being ſole, or with any other after taken husband, dit- 
continued or diſcontinue, aliened, releaſed, or confirmed, alien, releaſe, or confirm with 
warranty,&c. For theſe words, with warramy, referre to Releaſes and Confirmations which 
are no diſcontinuances without warranty ; for the intent of the AR was to prohibit nor 
onely every barre but eyery manner of diſcontinuance allo which put the heir co his real 
AQion, by which ſometimes the heir was diſ-inherited, and always greatly delayed ; and 
for as much as Releaſe and Confirmation doe not makediſcontinuance without warranty, 
for this cauſe the warranty ſhall be referred to them, to make them equivalent to ſuch 
eſtate which paſſerh by livery, which of jr ſelf wichour a warranty is a diſcontinuance. 
Note, the Title of the AR is, D/comtinuance of right or eſtate ; and afterwards in the 
ARic is (aid, Lands, Tenements, or Hereditaments being diſcontinned, aliened, or ſuffe- 
red to be recovered. And after, as if no ſuch Diſcontinuance, Warranty, nor Recovery 
had been had ; by which ic appeareth chat Diſcontinaance Rood in equal degree with 
Warranty « Recovery. Vide Dicer Paſch. 4 Mar-148. Bramont & Viler: Cale, & Plow, 
Comm. 0. b. 

2, It was reſolyed, If Azthony had granted over his remainder in fee onely, he might 
have entred for this forteiture by the expreſs purview of the AR, the effe& of which is ; 
That it ſhall be lawful to every perſon and perſons to whom the intereſtzticle,or inhericance 
after the deceaſe of the ſaid woman, of the ſaid Mannor,&c. being diſcontinued, aliencd, 
or (uffered ro be recovered in the form aforeſaid ſhould appertain,to enter into all and every 
the premifſes, and peaceably to poſſeſs and enjoy the lame in ſuch manner and form, as he 
or they ſhould have donezif no ſuch diſcontinuance, warranty, nor recovery had been had 
nor made: And if no Diſcontiauance had been made the land ſhould deſcend to the ifſue. 
And therefore by the expreſs leter of the AR he ſhall encer upon the diſcontinuee, and nor 
the grantee of the remainder. 

Thirdly, it was reſolyed, that in this Caſe Sir George Brown ſhall enter upon the diſcon- 
tinuee, for if no diſcontinuance had been wade he ſhould enjoy the land againſt the ſaid 
Anthony and all the heivs of his body ; for when the iſſue in cail leviecha fine with procla- 
mations in the life of the Tenant in tail ro another; and afterwards Tenant in tail dieth, this 
fine ſhall barre the tail. For the words of the Statute of 3 2 H.$, cap.36. are in any wiſe 
entailed ro the perſon or perſons ſo levying the ſame fine,or ro any of the Aunceſtor or Aun- 
ceſtors of the ſame perſon or perſons. Bur it was objeQed that the fine in the life of the 
wife doth operate in part by concluſion ; for after ic che wife doth remain Tenant in 
tail, and in part by conveyance of an eftate as to the remainder in fee; And he 
who hath nothing but by concluſion or eſtoppel ſhall no: cake benefic of this AR, becauſe 
that the words are, To whom the intereRt, title, or inheritance atter the deceaſe of the ſaid 
woman ſhould appertain : And in this Caſe as :o the eſtate tail, the feme being Tevant ia 
tail, the conuſee had nothing but by concluſion, and right oc title in this Cale of entry can- 


Q_2 nor 
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i - But it was reſolved, that in this Caſe Sir George Brown (ha!! 
em coma he who hath the immediate title, intereſt, or £m nce at the = 
of the forfcicure ſhall encer by force of this Statute ; And now by fine with proclan;ic,, 
the eſtate was barred and extinR, and againſt that Anzhoxy nor any of his iſſue jc þ4e, . 
table by force of the eftare tail can ener ; and by conſequence, he who hath the remainde; 
in fee ſhall enter, for he is the perſon to whom the intereſt, ritle, and inheritance after ;}. 
deceaſe of the ſaid woman doth I. And now,upon the matter the Caſe is 9 0:).«; 
but chat the woman Tenant in tail within the Statute of 1 1 H.7. the reverſion, or rem. 
der in fee, the feme doth make a diſcontinuance, he in the reverſion or remainder ſhall «.. 
rer for the forfeiture, for heis the perſon to whom the incereſt, title, and inhericance a 
the deceaſe of the ſaid woman doth appertain. The ſame Law in the Caſe at Barre, |. 
though the fine were without proclamations ; yet after the death of the woman, 4 .;4.,, 
himſelfcannoc enter, bur the _ cm conulee is lawful, becauſe he ſhall take the bere6; 
w r . 


Paſch. 36 Fliz, in the Kings Bench. 


Rigewaies Cale. 


N Debt by william Grils, againſt Thowas Rigewey late Sheriff of Devon of 30g |. 6: 
I; d.-which he had recovered in the ſame Courr in Treſpaſs for taking of his goods, 2921: 
Thomas Chawner alias Channdeler, and that the body of Chawner was taken in Execu- 
tion 20 April. 33 Eliz. by the Defendant then Sheriff at Stoke Cannon in the (41d Coun- 
ty; And that afterwards the Defendane 10 Decemb. 34 Eliz. then Sheriff of the tame 

ounty ſuffered him to eſcape in Parochia S. Marie de Arcubus in Warda de Cheape 
London, & ad largum quo volnit ire promifir, fc. The Defendant pleaded and con'e!- 
ſed, that Chawner was taken in Execution the faid 20 April. 33 Eliz.and fo continued 
in his cuſtody till the eigth day of December following, at which day at Stoke Cannen 
aforeſaid be broke the Priſon, & 4 cuftodia ipfinw Th, Rigeway contra volnntatem ip 
Th. evaſit, ſuper que pred T homas adtunc & ibidem recenter inſecutus eft pred” Jobar- 
nem, in recents inſecarione ipfina Johannis in forma pred', pred* Thomas Rigeway 11 4it 
Decemb, tunc proxime ſequent” apnd Stoke Cannon pred', ratione & virtue executions 
pred” & priors captions & executionss predif* cepit & arreftavit pred? Johannem, c. 
The Plaintiff by way of Replication, by proteſtation that the Defendant did not make 
freſh ſuic,for plea ſaid. quod poſt eveſionem pred' & antequan pred' Febannes Charney re- 
ceprou fur , idem Johannes per totum num diew & nnam noftem, viz. apnd London in pa- 
rochia & Warda pred' fuit extra viſum ipfins Thome,c. And thereupon the Defendant 
did demurre in Law. 

x, In this Caſe ir was agreed by the whole Court, That alchough that che Priſore: 
whoeſca was out of fight, yer if freſh ſuit be made, and he be taken in recexrs in/ccs- 
t:one, he ſhall be m Execution, for otherwiſe at the turn of a comer, or by entry into a houle, 
or by ſuch means, the Priſoner might be our of fight ; and alchough the Priſoner flieth 1nro 
other Counties where the Sheriff hath no power, and where it may be objeed, the She- 
riff canner have the cuftody of him, yer for as much as the eſcape was of his own wrcng, 
wherecf he ſhall not cake adyantage, the Sheriff may upon freſh ſuit rake him in any othe: 


County 
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County, and he ſhall be ſaid ia Execution. Bur if the Plaint iff bring an AQion againſt 
the Sheriff for an Elcape before that the Sheriff can rake him ; or if the Sheriff doth noe 
make freſh ſuit, yer in both theſe Caſes the Sheriff may take him, and keep his body under 
his cuſtody, till he hath agreed with him, or may have an Action upon the Caſe for his 
rorcious elcape. And although the Defendant be taken upon a Cepias ad ſatisfaciendum, 
er if the Writ be never returned, nor filed, the Plaintift may have a new Capias ad ſatiſ- 
faciendum againſt him, and rake him agaio, and he fhall not cake advantage of his own 
wrong, bur 1t the Plaincift will, he may charge che Sheriff for Eſcape if he haye not taken 
him again upon freſh ſuit before the Ation brought ; And when the Priſoner eſcapeth of 
his own wrong, and is taken again, he ſhall neyer have Azdira querela againſt the She- 
riff ; Buc otherwiſe it is, when he eſcapeth with the conſent of the Gaoler, for then he can- 
noc take bim again, and in ſuch Caſe for his diſcharge he ſhall have an Audits querels, 
And upon thele differences are all the Books, /cil. 8 E.2. Corone 40. 6 E.2. Eſcape By. 49, 
41 Aſſ-5-45 E-3-9-2 £.4.6-10 E.4.10.11 £.4.4. 13 E.q4.8.21 E.,q.67. 6 H,7.1. 
10H.7.25,28. 13 H.7-2.14 H.7.1,16 H.7.2. 13 H.8.90, Br. Eſcape 45. Plow, Com, 
Platt Caſe. F.N.B.130.6.10 Eliz.Dier 275. and other Books, 

2. It was reſolved, That the barre was inſufficient, for the Plaintiff hath declared of 2n 

Eſcape in Loxdon, and the Defendant juſtifieth the retaking of him at Stoke Cannon, and (o 
the eſcape at Londew is not anſwered ;, bur for as much as the Plaintiff nor denying the 
freſh ſui, bur by proceſtarion hath onely relied upon that matter, that the Priſoner was 
out of his fight. and the Cour: ſhall nor incend other matter co maintaia his Aion then 
he himſelf hath ſhewed ; and now upon the Record ic doth not appear that the Plaintiff 
hath cauſe of Action, for this cauſe the | laintiff perceiving the opinion of the Court, did 
diſcontinue his ſuic : Bur ir was agreed that it the Plaintift had demurred upon the barre. 
that he ſhould have had Judgemeac, 
. 3. Ir was reſolved, That after demurrer there ſhall be no repleader, for the parties haye 
by their murual affear puc themielves upen the Judgement of che Court, and therefore 
without their aflent they cannor replead. And ſo was it adjndged berween Kendal and 
Heyer inthe Kings Bench, 1. 35 & 36 Eliz, by wrey chiet Juftice, Sir Thowss Gawdy, 
and the whole Court of the Kings Bench. And 1n the ſame Court in Debe berween Golds 
and Burbry Mich.29 & 30 El:x. 2gainſt the opinion of 9 H.6.35. in an Ayowry, which 
Record had been (cen, and did not warrant the Report of the Book. 
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| a Formedon in Diſcender by Robert Chamberlain, couſin and heir male of the body 3.5 
of Richard Chamber lain, againlt the Retor and Schollers of Lincoln Colledge in the (58.5) 
Univerſity of Oxford for the Mannors of Perſore and Ekeney in the County of Backinhan, 
upon the pleading the Caſe was ſuch : Richard Chamberlain did enfeoff Corneborough and 
others of the ſaid Mannors, co the intent that chey ſhould give back the ſame to the faid 
Richard Chamberlain and Sibi8 Fowler whom he intended to marry, and to the heirs 
males of the body of Richard, which was done accordingly. Richard and S5bi8 doe en- 
termarry,and have iſſue Edward ; Richard died, Edward in the life of Sibill adrwnc tenens 
liberi texementi, &c. which was intended by diſſeiſin 41,4 H.8. ſuffered a common Re. 
Covery with ſingle voucher by agreements amongſt all, to the intent that the Recoverors 
ſhould enfeoff Liſter and others to divers uſes; and that S5b5t (for berter affurance ) 
ſhould releaſe to them with warranty, which feoffment and releaſe with warranty were 
made accordingly a» 11 H.8. And afterwards Sibil died, Edwardchea being alive ; 
and if this collateral warranty ſhall barre the demandant or nor, or ſhall be yoid by the 
Statute of 11 H.7.cap.20. was the Queſtion ; for in as much as the common Recovery 
was had againſt Edwerdin the life of Tenant for life, it cannot be intended, that Sib5Þ did 
ſurrender her eftace,or thac Edward had entred for the forfeiture, and therefore ſhall be ſei- 
{ed by force of the tail if noc that it had been alledged in pleading: Bur for as much as it 
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was generally alledged that then he was Tenant ot the freeho!d, It ſhall be Intended irons 
againſt him who pleadeth, that is to lay that it was by difle;fin, or by tecftment of 2 difle, 
ſor, (o that he was in of another eſtate, and then the recovery with bnele voucher ſhal! -, 
binde it ; And therefore the ſole Queſtion was, upon the collateral warrenty. And i: «5; 
ſtrongly objeted, That this warranty ſhall be void, nor onely within the exprets wor, 
but alſo within the meaning of the Act. 

For firſt, there is no doubt but the heir male of the body of Edward is a perſon to +«!1-m 
the inheritance after the death of S647 ſhall appertain : And the words of che Ac 2 
That ſuch perſon ſhall enter, and peaceably poſſeſs the land as he ought if no ſuch warr2-:y 
had been made. And the meaning of the AR was not to ſave theeſtate for him; cnly + 4g 
is heir apparent at the time of the forteiture, bur to preſerve the ſame for the ber +5; -- -!j 
che iſſues inheritable by force of the rail. As if A. make a feoftment in fee to the v's + 
himſelf and his wife, and the heirs of the body of 4. A. hath iſſue B. and dieth the + + 1 
difſeiſed, the heir in rail by deed releaferhro the difſeifor, and afterwards the ite 14] 26h 
alſo with warranty and dieth, B. hath iflue C. and dieth ; alchough that Þ, ha:h by +; 
releaſe diſabled himſelf co takeadyantage of the forfeiture during his life, yer i: (1a!l no 
prejudice his iflue, for he is the perſon ro whom the inherirance of the eſtate :21l 4: 2p"er- 
tain, and now by the Stature he ſhall enter as if no warranty had bren made. 

2. Itisto be obſerved, That by the Statute, nor onely entry is given to h m to whom ie 
intereſt, title, or inheritance ſhall appertain, as if no warranty had been made , bu: by :*« 
Branch next before the purview, That every diſcontinuance, alienation, releale, or corfice 
mation with warranty and recovery made or ſuffered by ſuch woman ſha!l be ur:e-!y v- 4 
and of no efteR : And if the warranty in this Caſe, by the expreſs letter of the AR be v;- 
cerly yoid and of none effec, itis yoid as to all, and by conſequence againſt every if!::* ;n 
tail, and itis void alſo as to Edward himſelf, but in refpe& of the ſaid Recovery te hath 
barred himfelf that he cannot enter intothe land ; And Deofor and Stndert was Gr ono'y 
urged, That if a woman tenant in tail ſuffer a common Recovery, and the iſſue in :2 | ©- 
leaſe tothe recoveror,yet his ifſne may enter,which proveth,that alchou gh that he to whom 
che immedizte right cf the eftare cail doth belong, will by his own a exclude him!el' from 
the benefit char the Stature would have given him ; yer his iffue ſhall nor be prejudiced 
by ir. 

ot it was further obje&ed, Thar if any Error had been in the recovery that Exm as 4 
ſuffered, and he had brought a Writ of Error, the collateral warranty of the wcm: 
ſhould not be a barre to him, forthe Statute by expreſs words hath made the warrooty 
utterly void, and of no effe& ; 4 fortiors, the warranty ſhall nor binds the demanda2-: wi 
claimeth as coufin, and heir male of the body per formem dowi. To which it was an" c- 
red and reſolved, asto the firſt Branch ; That the office of a good expoſitor of an Act of 
Parliament is to make conſtruRion upon all the parts together, and not of one part c:ely 
by it ſelf ; Nemo enim aliquam pariem refte intelligere peſſit, antequam totum iterum 
atque iterwm perlegerit : And although the firſt branch make the diſcontinuance, alic- 2» 
tion, warranty and recovery utterly yoid, and of no effe ; yer the clauſe following beirg 
connexed to it with this conjunCtion, And that it ſhall be lawful ; expound the general-ry 
of the words of the ent branch ; And therefore the ſenſe of both together 15, (hat 
they ſhall be utterly void and of no effeRt by the entry of him to whom the intereR, rt: lr, 
or inheritance, after the woman doth appertain ; but the diſcontinuance, alienation, wa:- 
ranty Or recovery ſhall not be yoid berween the parties, bur ſhall ard in force berwern 
chemſelves, and againſt all others bur onely againſt ſuch to whom the intereſt, title, or 17» 
herirance after the death of ſuch woman doth apperrain, and they onely may make it void. 
and of no effe&t by their : And ſo before that time haye other Statntes been cx- 
PR by the antient Judges and Sages of the Law. As the Statute of 8 1.6. cap. 10. 

y which ic is provided that all outlawries ſhall be holden for null and void, and that the 
party ,8cc. be not I nor put to loſs of his goods and chattels, &c. if not that a 
Capias be awarded againſt the party in the County in which by inditment,or appeal ke is 
expreſſed to be dwelling, yet it ought to be ayoided by the means which the Law hath 
appointed, and the ſame is by Writ of Error. 

In the fame manner in the Cafe at Barre, eſtates of freehold or inhericance cannot be 
defeated withour an entry, and therefore by entry they ought ro be made yoid. So the 
Seatute of 23 H.6.cap.10. makes an obligation taken in other manner then the Scacure 
pretict- 
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preſccibeth, void ; yer ie is holden in 7 E.4. 5+ that the party cannot plead, zow et fallum, 
buc it is voidable by plea, with luch aps concluſion as the Law doth appoine, So upon 
the Statute of 1 Eliz. which provideth, T hat all grants, leaſes, &c. made by Biſhops in 
other manner then is mentioned 1n the At ſhall be utterly void, and of no etteR co all in- 
rents and purpoſes : Notwithſtanding thele preciſe words it was adjudged in the Common 
P!eas, 11.32 & 33 Elina Y uare Impedit berween Saleand the Biſhop of Coventry 
and Lichfield, T hat a granc of the next: avoidance of an Advowſon is not void as to the 
grantor himſelf, bur as to the {ucceffor ; tor ſo was the intent of the Act to provide for the 
ſuccef{or and nor for the party himſelf, So and upon the fame reaton was it refolyed in the 
Common Pleas. Paſch.39 Eliz. berween Hunt and Singleton tor a houle in Foſterlane in 
Londen whereof the inheritance was in the Dean and Chapter of Pawls, That if the Dean 
and Chapter make a leaſe not warranted by the Scatures of 13 & 14 Eliz. in which Caſe 
i is provided by the faid AQs, that ſuch leaſe ſhall be abſolutely void, and of no effect to 
all intents and purpoles; In this Cale of a Corporation aggregate of many perſons which 
never dieth, it was g:catly doubred, if the leate ſhall not be utterly void preſently accor- 
ding to the expreſs letter of the AR; but it was at laſt reſolved, for as much as the AR 
was made for the benefit of lucceflors, that the leaſe ſhall nor be void till after the death 

of the Dean who was party tothe leaſe : And alchough the ſucceſſor of the Dean is not 

ſucceſſor to the whole Corporation who made the leaſe, yet becauſe che whole Corpora- 
tion never dieth, ſuch leaſe by conſtruction ſhall be yoid after the death of the Dean who 
is the principal member of che Corporation,and the ſucceſſor with the Chapter ſhall ayoid 

it. So inthe principal Caſe, alchough it be provided by the Statute of 12 H.7. That the 

diſcontinuance, alienacion, warranty, and recovery ſhall be yoid,yer they are not void pre- 

ſently, but are to be made voul by {uch perions to whom atter the death of the woman the 

intereſt. tizle, or inhericance appertainech, And withthis Reſolution agreeth 27 H.8.23. 

upon this Statute of 11 H.7. 

2. It was anſwered and reſolved, That this Caſe was our of the intention of the ſaid AR 
for divers cauſes: 1. Becauſe theiateat of the AR was for to reſtrain women to make 
diſcontinuance, warranty, and recovery in barre, or prejudice of the heir in tail, or of them 
iy the remainder,&c. But when the heic in tail inthe Cale ac Barre doth convey and aſ- 
fire the land to others, and the releaſe or confirmation cf the woman with warranty, is 
but to perfe, and to corroborate the efta:e which the heir in rail hath made, ſuch war- 
ranty is not reſtrained by this AR ; for the ſame ſhall be incended to the benefit of the 
heir, and notto his prejudice ; And that was the reaſon that a common Recovery in reſpect 
of the intended recompenee was not reſtrained by the Statute of Weſt,z2. And therefore 
when the ifTue in tail in the Cale at Barre, hath uttered a common Recovery, and the war- 
ranty of the woman doth extend bur to ſtrengthen the ſame, this warranty is not reſtrai- 
ned by the At of 11 H.7. The ſecond reaton was, Chat the wife with the heir in tail 
might have joyned in a fine, and fo barred the eſtate tail ; or if the wife had furrendred to 
the heic in rail, he might have ſuffered a common Recovery, and by that the eftate cail 
ſhould be cut oft, and to they both had power to barre the eſtate rail, and che remainder or 
ceverſion expeRtant thereupon : Then it was not the intention of the Act co reitrain the 
warranty the wife made to him who hath the land by conveyance of the heir ia tail. And 
upon the ſame reaſon was it adjuiged A. 38 & 39 Eliz, inthe Kings Bench berween fen- 
nngs and Wiſeman; and Hill, 39 Eliz.in the Common Pleas, bur che Plea begaa Tri. 
318 Elic. Ret.1302. berween //i/eman and Crewe, and the Calc in both Courts was one, 
[cil. Thomas Wiſeman had iflue 1/445am7 his eldelt ton by one woman, and Thomas and 2 
daughter by another vioman, and ſeiled of lacds in Efſex holden in Socage, deviſed the 
ſame to Dorothy his wiſe tor life, the remainder to T. in tail, and died, by which the wife 
was Tenant borlife, the remainder to T. in tail. and the reverhon 1a fee deſcended to wil- 
liam, Dorothy after che Statute of 14 Eliz.. ſuffered a common Recovery, in which T hows 
was youched, who vouched over the common vouchee, which Recoyery was to the uſe ot 
Thom and his heirs ; The daughter married Jexnings, Thema died withour iflue, now 
between Jennings and Crowe his fermor, and Wiſeman (0n and heir of Wiliem was the 
queſtion for che land ; i/eman objeted that the ſaid common Recovery was void by 
the expreſs letter of the Stature of 14 Eliz.cap.8. Where divers perſons being leiſed,8&c. of 
any lands, &c. onely for life' or lives, or of eſtates dererminable life or lives , 
have ſuffered other perſons by agreement or covin to recoyer the (ame lands againſt the ſame 
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particular Tenants,&c. or as youchees to the great prejudice of thoſe to whom the rever.. 
fon or remainder hath _—_ or ought to appertain : Be it enaQted, that every ſuch 
Recovery, as of ſuch perlon in reverſion or remainder thereof, &c. be clearly and utterly 
yoid and of none effe& : Provided that __ ſuch Recovery had by che aſſent of ary per- 
ſon in reverſion or remainder, ſo the ſame aflent appear of Recor! in any Court,&ec, ſhall 
ſtand in force againſt ſuch perſon ſo afſenting.&c, And the laid Recovery was had againſt 
Dorothy being tenant for life ; and the ſaid #iliam Wiſeman who had the reverſion in fee 
neyer afſented to the ſaid Recovery according to the laid Proviſo: And theretore the taid 
Recovery ſhall not binde by the expreſs letter of the AR : But it was adjudged in boch 
Courrs, that the reverſion in fee was barred by the ſaid Recovery. Ardthe ſaid AQ of ry 
Eliz. did not extend to it : And the principal reaſon was, becauſe it was not the intent of 
the AR to extend to ſuch Recovery in which he in the remainder in tail was vouched, be. 
cauſe that tenant in tail hath an eftate of inheritance which may continue for ever ; and he 
hath by a common Recoyery to cut oft all remainders an\| reyerfions expeQanc 
Gigi eſtate; and if Dorothy had ſurrendred unto him, then withour queſtion the Re- 
covery ſhall barre him in the reyerfion in fee : So Dorothy and Thomas had power to barre 
the reverſion ih fee, and neither the Statute of eff, 2.cap.3. which gave receit extended to 
him in the reverſion, or remainder expectant upon an eſtate tail, 33 H.s. 22. 41 E.;.12, 
nor the Statute of 9 R-2-cap.2. which gave the Writ of Error to him in the reverſion, noc 
the Statute of 32 H.8.cap.31. made againſt common Recoveries had againſt Tenancs for 
life, extend to remainders or reverfions —_ uponeſtate tail. So in the Caſe ar the 
Barre, for as much as he who hath the eſtace tail hath ſuffered a common Recovery, and 
the wife hath releaſed co the Recoverors with warranty, the AR of 11 H.7, doth not ex- 
tend to it, becauſe the heir in rail hath power in himſelf co barre che ail, and che warranty 
of the wife is bur co perfehis conveyance. 

3. It was reſolyed, that in the Caſe at Barre when the ſaid Edward by the common 
Recovery had againſt him by his owa agreement diſabled himſelf ro take benefit of the tor. 
feirure given by the Stature after the death of Edward hjs iſſue ſhall not cake benefic there. 
of, becauſe his father was in being at the time of the forteiture, and cannot enter, and a 

ſon who is not in rerum nature, or who hath not immediate intereft, title, or inheritance 
at thetime of the forfeiture ſhall never take benefic of this AR, when another was in being 
at the time of the forfeiture, and cannot enter, and yet had power to barre by fine or Re- 
covery him who would claim the benefit of the AR; And the ſame was in eftet 2d jud- 
ged in Sir George Browns Caſe, where the iſſue in tail in the life of his mother having the 
reverſion in fee levied a fine without proclamations. And if Error was in the ſaid Reco- 
very, the warranty of the wife ſhall barre Edward of his Writ of Error, becauſe by his 
own att he hath barred himſelf of entry which the AR preſcribed. And the Caſe of Ds 
for and Student was affirmed to be good Law ; for there preſently by the Recovery the 
iſſac hath title ro eater upon the recoveror,and therefore his releaſe by deed could not barre 
his ifſue ; bur in the Cafe ac Barrethe ifſue in cail firſt ſuffered the Recovery, and fo dit. 
abled himſelf before the warranty made, as alſo it was done in Sir George Browns C ale,by 
the fine levied in the life of the mother, and therefore in thoſe Caſes title of entry was ne- 
ver given to the ifſue in tail, as it was in the Caſe of Do&or and Sraudent - and ſo mani 
diverſity : Bur if $565//had releaſed after the death of Edward, then the iflue in tail m; 
haye avoided the warranty by force of this AQ. 

Note Reader, I conceive, that if a man make a feoffment in fee to the uſe of him 2:5 
his wife in tail, and tothe uſe of the husband in fee, and hath iſſue a daughter, his wife with 
child with a ſon, by which the reverſion in fee deſcendeth ro the daughter, the wife berire 
the birth of the ſon levieth a fine, or ſuffereth a common Recovery, in this Cale although 
the daughter enter or not, or alt daughter had joyned in the fine, or was vou- 
ched in the Recovery, or by any other aRt hath diſabled her ſelf ro take benefic of this AR, 

et the ſon after born ſhall cake benefit of this At; and that well agreeth with this Re- 
olution. For by no aR that the daughter can doe, can ſhe barre the ſon againſt the eſtace 
tail, as Edward might in the Caſe at Barre; and therefore ic Rands with reaſon and equity 
that no aR which ſhe may doe ſhall be prejudicial to the ſon, which was in wiero marris, 
And this Caſe is not tobe compared to the Caſe in 5 E.4.6. For by the Statute of 6 R.:. 
cap.6.it is provided, 2 nod proximus de ſangaine eorundem rapientinm & Faprorum,cus 
hereditas deſcendere, remanere,vel accidere deberet poſt mortem rapientis vel rapte, habeat 
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ticulum immediate ftatim ſeilicet poſt raptum intrandi ſuper rapientem vel raptum, &&c, 
e&& tenere de ſtatus bereditario ; in this Caſe if the daughter enter, ſhe ſhall keep it for ever 
againſt the ſon afrer born : Bat although that the daughter enter by force of the Statute 
ot 12 H.7. yer the ſon born after ſhall enter upon her ; and the cauſe and reaſon of this 
difference is, that the daughter by the Stature of 6 R.z. hath the land meerly as purcha- 
| for, and a perquiſie in fee fimple ; And by the expreſs words of the AR, ſhe ſhall encer 
and keep the land ; for the Statute laich, intrabit,,>c. & tenebir de jure hereditarie. And 
- is ike che Caſe in 9 H.7.25- if a remainder be limited co the right heirs of f.S. and he 
dieth having a daughter, the daughter ſhall have ir as a purchaſor, and ſhall keep the land 
againſt che ton born after. Burt when the daughter encreth by force of the At of 11 H,-. 
ſhe is in of an eftate tail per formem doni, and (o in nature of a deſcent, and not meerly as 
a purchaſor, and thar by che expreſs words of the Statute of 11 H.7. which ace, That the 
ſon ro whom the lands appertain after the deceaſe of ſuch woman, ſhall enter into the 
Tenements. and poſſeſs and enjoy them accurding to ſuch intereſt, citle, or inhericance, as 
' they ſhall have if ſuch woman had been dead, and no diſcontinuance, warranty, or reco- 
very had ; ſo that the daughter in this Caſe doth not claim the land meerly as a perqui- 
fie as ſhe doth upon the Statute of 6 R.2. but by force of the At of 11 H.7, ſhe claims 
according to her title, {0 if the woman had been dead,and that is per formem doni, and per 
fermam dons the (on afcer born isto be preferred before the daughzer : And therefore this 
Caſe is to be compared to Sheleys Cale ; in which Caſe although the ule veſted in Richard 
the ſon, yet the fon of the eldeſt ſon after born ſhall enter upon him, becauſe thac 
Richard in that Caſe was in in the nature of a deicent, and nor meerly as a purchafor. And 
© the makers ofthe AR of 11 H.7. hd been asked if in ſuch Caſe the woman may pre» 
judice the ſon ſhe goeth with all of che benefit which they by the AR had provided, they 
would haye anſwered, ab/ir quod licirwm fuerit matri nocere filio qui in uteroſwo eſt, And 
with this opinion aorcech Montagne chief Juſtice of the Common Pleas, Plow.Comm.56. 
And the opinion of the Court of Wards zo Eliz. Dier 362. is not repugnant to it, for 
there the opinion is, That if che iſſue in rail enter by force of this AR ops fine levied 
his mother, and her ſecond husband, he ſhall not be in Ward, which well may be,for in ſuch 
Caſe he hath the land but during the coverrure, and therefore is in a manner a purchaſor , 
Alſo alchough that he ſhould have the land in nature of a deſcent, yer ir doth nor fol- 
low that he ſhall be in Ward ; for i1 the Caſe of Wardſhip, chere ought to be death na- 
cural, or civil; allo it behoveth that the Aunceſtor die in the Lords homage: And by 
this difference you ſhall berter underſtand your Books, in 9 H.6.35. 9 H.7.25. & Dottor 
and Student. 
4- It was reſolved, That ifrenant in tail being in of another eſtate ſuffer a common Re. 
covery, and a collateral anceſtor of Tenant in tail releaſe with warranty to the Recoveror, 
and afterwards the Recoveror maketh a teoffment to ules which are executed by the Sta. 
tute of 27 H.$. and afterwards the collateral anceſtor dieth, in this cale although the eftace 
of the land be transferred in the Poſt before the deſcent of the warranty, yet the warranty 
ſhall binde, and the Terre-tenants may take advantage thereof by _y of Reburter : So 
if he tro whom the warranty is made ſuffer a common Recovery, and atterwards the ance- 
for dierh, the Recoveror ſhall rebut by this warranty ; And yer it is adjudged in 22 Af. 
37. thar if Tenant in Dower doth enfeoff a Villain wich warranty, and the Lord of che 
Villain encrethinco the land before the deſcent of the warranty, and afterwards the wife 
dieth, this warranty ſhall not binde the right heir : So ic is agreed by the Juſtices in 29 
Aſ.34. ifa collareral warranty be made to a baſtard and his heirs and living the anceſtor, 
the baſtard dieth wichout ifſuc, and the Lord by eſcheat entreth, and afterwards the ance- 
Nor dieth, this warranty ſhall not binde. And alchough in the Caſe at the Barre, as in 
theſe two Caſes, before the warranty deſcend the eſtate of the 122d is transferred in the 
Po, yer there is a great difference berween theſe rwo Caſes and the Caſc at Barre ; for he 
who hath the land by limitation of uſe, and by a common Recovery, commeth tothe land 
by limication and a& of the party ; and ore he who hath a reverhon by limitation of 
uſe, or by common Recovery, alchough he be in in the Poſt in both Caſes; yet he ſhall 
take benefic of a Condition as an affignee within the Statute of 33 H.8.cep.3 4. But when 
the Lord of a Villain entreth, he commethto the land in reſpe& of a title paramount, that 
is to ſay, in reſpe&of Villeinage, and the Lord by Eicheat in reſpeR of a Seigniory which 


was 2 title paramount, and both theſe are in meerly in the Poſt, and not by any limication 
of 
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a& of the | and ſo manifeſt difference. And although ſome preſume to ſay tha; 

"hoſe Books NN ns and againſt Law, and their reaſons are, /cs/. becauſe it nb hol- 
den in the time of E.3. ſcil. in 18 E.3-10.6. That the tenant ſhall not take advantage of x 
warranty by way of Rebutter,withour _—_—— the warranty extendeth to him, which 
is as mucho ſay, to make him affignee of the land, ſo that one who commeth in in the Pol 
ſhall not Rebut. And in 16 E.3.42.10 Aſſ.s. in an Afſiſe the tenant pleaded a warran: y 
made to one #/.&c. concluded upon the warranty as afſignee to zy. and demanded Jude- 
ment, &c. and was charged by the party, and by the Court to ſhew how he was aſſignee, 
and ſodid: And in 22 A(-8$8.in the ſame year when one of the {aid Caſes was ad judged, 
it was holden that one ſhall not take advantage of a warranty made to another and the 
aſſignees by way of Rebucter, although he be an afſignee in fa, and that in Caſe of Re. 
butter, as well as in Caſe of Voucher, he ought to ſhew as well the deed which compre. 
hendeth the warranty, as the deed which proverh the aſſhgnment : And theſe errors were 
the c1uſe, as they ſaid, that ic was then holden, that neither the Lord of the Villain, or te 
Lord by Eſchear ſhould rake adyantage of a warranty by way of Reburter : But ] cor- 
ceive, that the true reaſon of the ſaid Books is utterly miſtaken, For true jt is that ſome 
Judges in thoſe times thought, that none (ſhould take advantage by Rebucter of a war 
ranty made to one, his heirs and afſgnees, but he who was heir, or aſſignee; And that the 
Terre-tenant ought in Caſe of Voucher and Reburter ſhew deeds of the ſame afſiznmen:s : 
which opinion had great ſemblance of reaſon becauſe chat the warranty extended onely to 
the feoftee his heirs and afſigns. And a thing which of its nature cannot be created withou: 
deed.cannot be affigned without deed : Buc I well agree the ſaid opinions were againſt the 
true ſenſe and judgement of Law in both points : For he who hath the poſſeſſion of the land 
ſhall Rebut the demandant himſelf without ſhewing how he come: h to the poſleſſion, for i: 
is ſufficient for him to defend his poſſeſſion, and to barre the deinandant ; and the demar- 
dant againſt the warranty cannot recover the land : And ſo was it holden 35 Aſ[.9. tha: 
cenant by the Curtefie ſhall Reburt, Andin 45 E. 3.18. it is adjudged, that the donees in 
cal, alchough rlity be in of another eſtate ſhall Rebur che demandant, Andin 38 EF. 3.26 
it is adjudged that the aſſignee ſhall Rebuc by force of a warranty, made to one and hi; 
heirs : And 9 E.3. 34+ & 46E. 3.4. feoffee of the donee in tail ſhall Rebut : I well agree, 
that if A. enfeoft B. his heirs and afſignees with warranty, and B. enfeoff C. without ceed | 
C: ſhall youch A. as aſſignee, for the warranty extendeth co B, and his afſignees cf the 
land,and C. is his afſigree thereof, and the aſſignment is not made of the warranty for thn 
it ought to be had by deed, but the warranty cannot be aſſigned, but extends to aſſigners ot 
che land ; and if the feoffment to C. was by dee.it is onely of the land, and not of the war- 
ranty; and C. ſhall youch A. as aſſignee of the land, becauſe that the warranty by expre/; 
words extenderh to him ; that is to ſay, to B. and his affignees of the land ; and if the feof. 
fee without deed ſhall nor vouch as 2ſſignee, truly the feoffee by deed ſhall noc vouch, fo; 
one of them is as well aſſignee of the land #5 the other,and rone of them hath or can have 
aſſignment of the warranty. 

And ſo it was refolyed Paſch. 39 Eliz. in the Kings Bench between Auder and Ns: 
upon a Writ of Error upon a Judgement given in a Writ of Coyenant in the Commo: 
Pleas, by Pophars chief Juſtice, Gaway, and the whole Court, upon conference had wth 
divers other Juſtices ; That if a man make a leaſe for years, and covenanted with him ard 
his afſignees, his aſſignee by word ſhall have an A&ion of Covenant : So feoffee by word 
ſhall vouch as afſignee ; And therefore the Books which ſpeak of ſhewing of the Deed 
comprehending the warranty, and of the Deed of aſſignment, are to be extended to things 
which lie in grant, which cannot be afſighed without Deed. And ſo may all the Books 
be reconciled,8 4ſſ-33-9 Aſ.11 r0Aſſ.5-10E.3.42.11 E.3.Br. Menftrans de faits 164. 
13 E.z. Voncber 17. 14 E.3.Garr.33. 12 E.z, Condition 11. 17 E,3.68. 22 Aſ.. 88, 
40E,3.22,23.40 Aſſ.30. 42 E3.19.3H.7.13.& 14.3 H.6.21. Statham Aſſignee 1. 

But note, Reader, that theſe were not the reaſons of the ſaid Books in 23 4 $437, and 
29 Aſſ-34- which have been alledged, for itappeareth by both the Books, that if the war- 
ranty had bound, and had been a barre in right in the one Caſe againſt the Villain, oc 
eft, it the warranty had deſcended before the Lord of the Villain had centred - and in the 
other Caſe, if the Anceſtor had died before the Tenant (fo that the warramy had deſcer- 
ded before the Eſcheat) the Lord by Eſcheat jn the one Caſe, and the Lord of the V.111:n 
in the other Caſe, ſhould loſe adyantage of the warranty by way of Reburter - and that 


appca” 
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appearech by the Rules of both Books, And therefore thole who condemned the aid 
Books underſtood not well the reaſon of them, And I dare not take upon me, or pre= 
fame to oppole the Authority of the ſaid Books. For Maſter Littleton ſeemeth to agree 
with the reaſon of them in his Chapter of Ds/continuance 143. for he ſaith, Nota,if there 
be Lord and Tenant, and the Tenant giveth the cenements to another in tail, the remain« 
der co another in fee ; and afrerwards the donee makerth a leaſe for life, and grants the re- 
verfion to another in fee, and the Tenant for life attorneth, and afterwards the grantee di- 
eth wichour heir, by which the Reverſion efcheaterh to the Lord ; in this Caſe if the Te- 
nant for term of life dieth, and the Lord by clcheat encreth in the life of the Tenant in tail 
ir is no diſcontinuance, becauſe that the Lord isin by way of eſcheat, and not by the Te- 
nant in tail (and therefore the entry of the iſſue in tail in ſock Caſe was lawful, becauſe that 
the Lord by eſcheat cannot take adyantage of any warranty which Tenant in tail as was 
:1rended had made- ) But Littleton faith, ſecs efſery if the reverſion had been executed 
in the grantee, in the life of Tenant in tail, for he was in by the Tenant in tail, 
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Trin. 38 El. in the Kings Bench, berween Thomas Haryy, 
and Walter Oſwald. 


Pennants Caſe. 


I* an EjeiNene firme between Harvy Plaintiff, and Oſwald Defendant, of a demiſe 
made 37 Eli, by Fohn Pennant to the Plaintiff, of certain lands in Arazley in the 
County of Eſſex for three years, from the feaſt of Al Saints ann. 39. The Defendant 
pleaded, that the ſaid John Pennant was ieiſed of the faid land in fee. And anno 35 demi- 
{ed the ſame to the Defendant for 10. years, yeelding the yearly rent of 331 10.5. at the 
feaſt of S. Michael, and the Annunciation of our Lady ; atid that he was poſſeſſed till Pex- 
»ant put him out, and made the leaſe to the Plaintiff, and he reentred &c. The Plaintiff 
replied and confefled the (aid leaſe, but further ſaid,that the faid leaſe was upan condition, 
chat if the Defendanc, his Executors, or Adminiſtrators, at any time wirchout the afſcnc of 
the faid Jobs Pexzant his heirs or aſſigns, gran, alien, or afſign the aid land, or any parc 
thereof that then ir ſhould be lawful for the taid Pennant and to his heirs to reenter : And 
that che Defendant a»o 35. granted to one Taylor parcel of the ſaid land for 6. years 
without the aflem of Pennart, tor which he reencred, and made the leaſe ro the Plaintiff, 
rout, Cc. 

: The Defendant by way of rejoynder, faith, That before the reentry Pennant acceptel 
the rent due at the feaſt of the Annunciation of our Lady after the afſignment by the hands 
of the Defendant Peter Oſwald : To which the Plainiff by way of furrejoynder faid, that 
Pennant before the reccipe of the ſaid rent had nor notice of the faid demiſe to 7 a7/or, upon 
which plea the Defendant did demurre in Law ; And Trin. 39 Eliz. it was adjudged for 
the Plaintiff, And in this Caſe theſe Poines were reſolved :. 

r. That the Condition being collateral, the breach of ic =y be (o ſecretly contrived, 
that it is not pofhble for che to come tothe oy it, and therefore notice in 
this Caſc is material and iſſaable, for ocherwile the lefſee rake advantage of his own 
fraud, for he may make the grant or demiſe fo ſecretly, and fo near the day in which the 


rent isto be paid, that it is not poſſible for the leflor co baye notice of it : Bur if a man 
condition that if the rent be behinde, that it ſhall 


make a leaſe for years rendring rent,u 
be lawful for him to reenter; in thac Caſe if the leſſor demand the rent, and it is not paid, 


and afterwards he accept the rent (before the reentry made). at a day after, he hath diſ- 
penſed with the Condition, for there the Condition being annexed co the rent, and he ha- 
ing made demand for the rear, he well knew that the Condition was broken : Bur in-fuch 
Caſe, although be the rent (due ac theday for which the demand was made). yer 
he may enter, fot as before as after his he may havean Aion of debt for the 
rect upon the concra& berween the leſſor and , and that was the fiſt difference be- 
tween a collateral Condition and a Condition aanexed to rent,vide 45 Aſ.5. | 
The ſecond difference was, That in Caſe of Condition anaexed to rent, if the leſſor di- 
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"Tui for the fame rent for which demand was made, by that alſo he hath affirmed the 
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* for his diſtreſs for the rent hath atfirmed the leaſe to have continuance after the ren: 
m_— for after the leaſe determined he cannordiftrain' for the rent, vide 14 4.11. 
d. | 

yer third was, That as well in Caſe of Condition annexed to rent, as in Caſe of a Cordie 
tion annexed to any collateral at, if the conclufion of the Condition be, that then the leaſe 
for years ſhall be yoid, there no acceptance of rent (due at any day ater the breach of the 
Condition) will make the void feaſe good. And fo is difference between a leaſe which 
is (5p/o fate) void without any reeatry, and a leaſe which is voidable by reentry , for a 
leaſe which is 5pſo f«&o void by the breach of the Condition cannot be made good by any 
acceptance after, Plow.Coms. in Browning and 'Beftons Caſe 133. 

The fourth was, As affirmation of a yoidable leaſe by word for money (or other corſi- 
deration" ſhall not avail the leſſee ; ſo the acceprance of a rent (which is nor is efſe, no: 
due to him who accepeeth it) ſhall not binde him: As if land be given to the husband and 
wife, and to the heirs of the body ofthe husband, the husband maketh a leaſe for 40. year: 
and dieth, the iſſue in tail accepreth the rent in the life of the wife, and afterwards the wife 
dieth ; yet the iſſue ſhall ayoid the leaſe, for at the time of the acceptance no rent was i» 
eſſe, or due to him, vide 33 H.8. Br. Acceptance. 

The fift was between & leaſe for life and, a leaſe for years, for in the Caſe of a leaſe for 
life, ifthe concluſion of a ition annexed to rent (or ether collateral a&) be, that the; 
the leaſe ſhall be void, there (becauſe that an eſtate of freehold being created by livery 
cannot be determined before entry) in ſuch Caſe acceptance of rent due ac a cay after, 
ſhall barre the leflor of his _ for this yoidable leaſe may well be affirmed by acce- 

of rent : And therefore, if aman makea leaſe for years upon Condition that if the 
dce not goe to Rome, or any other collateral Condition, with conclufion that the lea: 
ſhall be yoid, in this Caſc, if the leflor grant over the reverfion, and zfrer the Condition is 
broken, the grantee ſhall cake benefic chereof, for the leaſe is void, and not vyoidable by re- 
entry; and the who is a ſtranger may cake benefit thereof ; bur if the lea!c 
be made for life with Condition, there the grancee ſhall neyer take benefit of it, for 
the eſtate for-life cannor determine before etxry, and entry or reentry in no Caſe (by the 
Common Law) can be given to a ſtranger, 11 H.7.17.Br.Cend 245. 10 E.3.52-per Stone, 
214.712. So if Parſon, Vicar, or Prebend make a leaſe for years rendring rent, and di- 
eth, the ſucceſſor accepterh the rent, ic is nothing worth, for the leaſe was void by his 
death ; otherwiſe is it of a leaſe for life : Bur if a Biſhop, Abbor, Prior, or ſuct>like, ma- 
keth a leaſe for years and diech, if che ſucceſſor acce the reac, he ſhall never avoid the 
leaſe, for the leaſe was voidable, 12 E.z. Abborg. & H:5.19. 37 H.6:3:24 H.8.Br.Lea- 
ſes 19. F.N.B.0. 

Bur note Reader, I conceive; that in the Caſe of a leaf for life, if the leflor accept the 
ſame rent which 'was demanded, he hath affirmed the leaſe, / for he cannot receive it as duc 
upon any contra, as in the-cale of a leaſe for years, but he oughe corecteive it as his renc, 
and then he doth affirm the leaſe to continue 5 for when be the rent, he canno: 
have an Adtion of debtforit, but his remedy-then was by Affile, if be had leifio, or by 
diſtreſs. And therefore I conceive in ſuch Caſe, the acceptance of the rent ſhall barre him 
of his entry : Atd it appeareth by Lierleton cap. Conditions fo.79.4, that in ſuch Calc, if 
the lefſor —_— Affile forthe rent, he relinquiſheth and wayecb the benefit of his reen- 
cry, al hit be for the rencdue ac the ſame day ; bur if be reenter firſt, then he may 
have an ARtion of debr for the-rent behinde, 17 E.3.73, 18 E.3.10.-30E-3.7. 38 E.3. 
10, And afterwards Xich, 39 & 40 Etiz; in the Common Pleas, the which began Fas. 
Fh Eliz. Rot-130%. ads c—_ —_ and Carrew, forland in Eſex, the like 
udgement was given by jet Juftice there ) #a/we ice, abd the whioic 
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| rendring rent, and with condition thar if the lefl: 
is rermi, char chefefſor ſhall reeorer, and the leflec aſſigned Lis term, that al. 


tall aig bs 
though the leſſer accept the rent by the hands of the leflcee, yer for as much as the Icfor 


had not notice of-the afſignimenc; che acceptance of the rent did not condude him of tis 
entry + So this Pojar hath been adjudged in boch Courts: See for the difference (which lic 
—_ in I Tp 45 py — Waſt, 22 RR H7a.34:F.N.B.120, 

- Flow, Com 133, 545- 14 Af.11. 40 E.3. Entry Co I, 11 2.7.17, 22. 
$2. 21 H.7,12.21 H.6.24.39 H.6.27. 26 H.8. rn Rt -*:64670h 
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And in theſe two Caſes many good Caſes and difterences were taken, when acceptance 
of a rent (or o:her thing) ſhall barre him who accepreth it of che arrerages of the Rent, of 
| , Or of Execution, and the reaſon of the old Books ſhort Reported, and 


a 
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men: in fee, if the Lord accept the rent or ſervice of che teoffee, he ſhall loſe all the arrera- 


in the time of the fcoffor, alchough he make ng acquitrance ; for after ſuch acceptance 


b: (hall not ayow upoa the feoffor ar all, nor upon the feoffre, bur for the ſervices which 


incurred in his cime, as it appeareth ia 4 E.$.22.7 E.3-8-7 E.4.27.28 H.S. Br. Avowry 
111. Bux in ſuch Cai: if the feoffor dieth, although that the Lord accept of the renc oc 
ſeryice by the hand of the feotfee he ſhall not loſe the arrerages, for now the Lord cannoe 
2Yyow othes bur the feoffce ; and that which che Law compellech one to doe, ſhall 
not prejudice him. 

So and for the ſame reaſon, if there be Lord, Meſa, and Tenant, and the rent due by the 
Meſa is behinde, and afterwards the Tenant doth forejudge the Meſn, and the Lord re- 
ceive the ſervices of the Meſn, which now iſſue immediately our of the Tenancy, yer he 
ſhall not be barred of his arrerages which ifſued aut of the Meſnalcy : So if che renc be 
behinde and the Tenant dierh, the acceprance of che ſervices by the hands of the heir ſhall 
not barre him of his arrerages ; for in theie Caſes although chat the perſon be altered, yer 
the Lord doth accept the rent and ſervices of him who onely ought to doe chem. And all 
this appeareth in 4 E.3-22. 7 E3.4. 7 E-4. 27. 29 H.8. Avowry Br. 111. But acce- 

ance of a rent or ſervices by che hands of che feoftee ſhall nor barre the Lord of the Re- 

before due, for Relief is no ſervice bur a fruit and approvement of ſervices, for if it 
were parr of the ſervices, then an Aion of debe ſhould not lie for the ſame to long as the 
rent continueth, but it is as a blofſome or fruit fallen from che Tree; and for Reliet ic be- 
boyeth not ro ayow upon any perſon certain : And the Book in 4 E.3. 23. isto be inten» 
ded, that the fucker made a (cofment in fee by collufion and died ; And there it is holden 
that if the Lord hath accepted the ſervices by the hands of the fecffee in the life of the fa- 
ther, he ſhall loſe his Relief. 
But note Reader, that Relief was nor taken within the equity of the Statute of Afarle- 
age, 23 it is adjudged in 27 £.3.63. buc now it is remedied by the Stacutes of 32 & 
74.8. of Wills, Bur inthe Caſe before, the Lord (before acceprance of the rent or ler- 
vice by the hands of the feoffee) might have avowed upon the feoffee for all the arrerages 
mcurred, as well in the time of the feoffor, as in che time of the feoffer, as itis adjudged in 
7H41419E.3. Avewry 222, And bythat which hath been faid, it appearerh. thac 
acceptance ot ÞH or any other ſervice of the heir, ſhall nor barre che Lord of Relief, 
vide tewp. E t, Relief x3. 15, E.3z,ibid.y. 16 E.3.6id. 10. 3 E-2. Avowry 190. 
And it was further ſaid, That if chere be Lord and tenanc by Knights ſervice,8& the tenant 


eafeofferh his ſon and heir apparenc within age by _— the Lord accept of the ſer- 
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vices by the hands of the feoffee, he ſhall lote the Wardthip : Bur 22ſt char Was 0%. 


ar 7 the feoffee might compel the Lord for co avow upon him by giving of notice 
and tender of the arrerages, and that which the Law cnforcech one to doe, ſhall not preju- 
| him, 

ys jr yore doth not conclude before tule accrued, and no title of Ward ſhip i 
this Caſe w2s accrued to the Lord at the time of the acceptance, bur it came after the dea:'; 
of the feoffor. | 

As to the firſt, it was anſwered, That the feoffee by no tender that he can make, czr 
compel the Lord for to ayow upon him, for the Lord may ſhew, that the feoftment \x.2, 
by collufion, againft the Stature of Marlcbriage cap.6. and therefore he (hall maic;:ai; 
his Avowry upon the feoffor, for the Law doth not compel him to ayow upon the fe cf: 
to his prejudice. | : 

Asto the ſecond it was anſwered, That the Statute of Aarlebridge hath made (uc 
feoftmene made by collufion as yoid and of no effeR as to the Lord : And therefore if 11+ 
Lord will affirm the feoffment, and wave the benefit of the AR, by accepting of the fec fcc 
for his Tenant, he ſhall purge the collafion, and loſe the Wardſhip, And the reaſon «: 
Pri/ot 33 H.6.16. that tuch acceptance ſhall not conclude the Lord was, becaule tat 1! 
ſeoffee in ſuch Caſe ſhall compel the Lord ro avow upon him, but that is not I aw; A-4 
againſt the opinion of Priſor,ſee 31 E.z. Garde 1c4-32 E:3. Garde 33, F.N.B 142, Ar 
now the doubt in 36 E.3. Garde 11. is well explained. 
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Mich. 3 9 & 40 liz, inthe Kings Bench, which beg1n 
Hull, 34 Bliz. Rot. 1 Og. 


W:ſtbies Caſe. 


Obn Weftby brought an Attion of debt agaic it Skinner and Catcher late Sheriffs of [ + 

lon for an Eſcape, and the Caſe was: One Buffard was ſeverally in Execution unde: 
the cuſtody of the Defendants then Sherifts of London, as well at the ſuit of one Ds ghtor, 
as at the Plaintiffs ſuir, and the Defendants at the end of their year delivered over the bo. 
dy of Buftard among others tothe new Sheriffs by Indenture, in which Indenture «: 
Execution of Dighton was mentioned, but the Execution at the fuic of the Plaintift was 
omitted ; And afrerwards Buſtardalways being in the Gaol in the times of the rew She- 
riffs eſcaped. And if the Defendants ſhall be charged with this Eſcape was the Qu eſtic::, 
And it was ftrongly objeRed on the Defendanrs part. that they could not be charged For 
they had delivered the body of the Defendanc then being in the Gaol co the new Sher #:, 
and therefore the eſcape did begin in their time by which they ought to be charged, ar. 
not the old Sheriffs ; and for as much as the new Sheriff, had the party in their cuRodies, 
they ought at their peril rake notice of all Executions (being matrers of Record ) againſt 
him at their peril, and ought to keep him till all are ſatisfied, But it was ad judged that 
the Defendants being the old Sherifts ſhall be charged ; and in this Caſe four Pornes were 
reſolved by the Court, 

1. Where the body of Buftard was delivered to the new Sheriffs as in Executicn at the 
ſuit of Dighton onely, by that he was out of cuſtody of the old Sheriffs; and he cannc: 
be within che cuſtody of the new Sheriffs for the Plaintiffs Execution, becauſe he was not 
delivered to them, nor they charged with him for the Plainciffs Execution ; and although 
he was within che walls of the Priſon, yet it was an eſcape in Law as to the Plaintiff ; For 
the Plaintiff in whom wasno default, ought not to be without remedy in-this Caſe. bur 
becauſe the defaule was in the Defendants in 35 much as they omitted the Plaintiffs F xc- 
cution in their Indentures, for this cauſe it is realon that they ſhall be charged : And 2s to 
that which was asked, When the Eſcape began in this Caſe? It was anſwered and refol vcd, 
Thar «co 5»ſtante, that the old Sheriffs deliver their Priſoners to the new Sherifts they 
ceale tO have the cuſtody of any of them; and eo tnſt ante doth the Eſcape begin as to the 
Plaintiff, So Reader, you may obſerve, that the Law doth adjudge one who remaire h 
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in Priſon to eſcape. See Plow, Comm. 37. Plats Cate, the opiaion of CrHomeley chief 
aron- 
n 2. Ic was reſolved, That the old Sheriffs ough: to give notice to the new Sheriffs of all 
the Executions againſt any who are in their cuſtody although their Executions be of Re- 
cord, yer the new Sheriffs ſhall nor take notice of them ar their peril, but ſhall be charged 
onely with ſuch whereof the old Sheriffs gave them notice : For ir was obſeryed, that in 
the general Cale of Sheriff's of England, when the King maketh a new Patent to another to 
be Sheriff al:hovgh t'e old Sheriff had his office bur durante beneplacito, yet it appea- 
rech by the Regiſter, that preſently after the Patenta Writ de Comitatu C emmiſſ. which 
common!y is called a Writ of Dilcharge iflueth : The efteR of which Writ is, Rex onans- 
bus ad quo. *c. ſalutem, Sciatts quod commiſſimus dilefto nobrs S. (who is the new 
Sheriff) Com no/trum N, cum pertinentius cuſtodiend”, quamdin nobis placuerit,ec, In 
enmus reigche. And then is another Writ direed to the old Sherift, and the effect there- 
is, Er mandatum eſt N. nuper Vic' Com' pred” quod eidem S. Com predift' cum per- 
tines”, wnd cum retuls, brevibus, memorandu, & omnibus alits efficiuns illud tangent 
que in enſtodia ua exiſt unt, per indent. inde modo debit* conficiend liberet enſtodiend? in 
forma predift, Teſte,,>c, And all this appearethia the _— 295. 4. & 6b. by which 
appearerh the great care the Law hath of Executions, which are the fruit of every ſuit. 
But it was re{clved, that till the Priſoners are delivered to the new Sheriffs, they remain 
in the cuſtody of the old Sheriffs, notwithſtanding the new Lerters Parents, the Wric of 
Diſcharge, and the Writ of Delivery. Ard although i: was faid by ſome in the Caſe at 
Barre, That if the o!d Sheriffs had given notice to the new Sheriffs by word of the Flain- 
tiffs Execution, the ſame had been luthicient ; yer it appeareth by the Kegiſter, that the rew 
Sheriff may compel the old Sheriff ro make the delivery by Indenture. Note in London 
the Major and Comminal:ty have the Office of Sheriffs of London and Middleſex by 
Charter, and rwo Sheriffs are yearly choſen : So ir was agreed that after their EleQtion,and 
betore the delivery over ot the Pritoners to the new Sheriffs, they remain in the cuſtody 
of the old Sheriffs. 

3+ It was reſolved, Tha: if the Sheriff hath in his cuſtody divers perſons in Execution, 
and dieth, and afterwards a new Sheriff 1s made, he ought to take notice at his peril of all 
the Executions which are againſt any perion which he findeth in the Gaol, and that for 
neceſſicy ; for there 1s no perſon to make delivery of them to him, or to give him notice : 
And there is no miſchief to the Sher ff if be keep them well, until he have perfeRt notice 
of all the Execur,ons, but if he without puniſhment may tuffer them who are in Execu- 
tion to elcape. great inconvenience would thereupon tollow, 

4. It was telolyed If che Sheriff diech, ard before that another is made, one who is in 
Execution breaketh Priſon and goeth ar h1berry, it is no Eicape ; for when the Sheriff di- 
eth, all the Priſoners are in the cuſtody of the Law till a new Sheriff be made, and there- 
fore although they were in the interims out of the walls of the Prifcn, yet the Law hath 
the cultody of them, and keepeth them in Execution wichout any freſh tuir in what place 
loeyer they are, and they may be taken in Execution at any time after. For no elcape can 
be to the Plaintiffs prejudice, but when ſome perſon may be charged for the ſame ; and 
the Law deceiyeth ho man. 


Mich. 40 & 41 Flix, 


The Caſe of the Dean and Chapter of Norwich. 
K Ing H.8. by his Letters Patents bearing date 2 Xaii, ane 30. of his reign, Autho- 


ate ſua regia, ac anthoritate ſua in terra ſmpremi capitis Eccleſia Anglicane qua 

Iunc fungebatur, de gratia [na [peciali,ehc, Cambinm de Priore & Convents Eccleſie 
C athedralis ſantte Trin' Norwics, in Decanum & Capitulum Ecclefie Cathedralis San- 
ae Trin Norwici tranſpoſwit & mutavit. And by the ſaid Letters Patents the King diſ- 
charged the Prior and Covent by their ſpecial and particular names, ram de babits /wo, 
R 2 quan 
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quam de regula, (the ſaid Priory beirg of the Order of S. Bennet ') ipſo/que Decanum , 
Prebendaries, & Canonices "n Eccleſia prea' realiter poſmit & conſt itmr, & conce ſlit eſe 
dem Decane, Prebendarits & Canonics ; Lned ipfs & ſucceſſores [1 wi ſub nomine, & per 
nomen Decani & Capituli Ecclefie C athedrelu Santte Trin' Norwics, int ac cetero im. 
perpetwnm Knum cor pms corporat' in re & nomine ; Ac eoſdem Decanum & Capital per. 
pets remwporibus duratur” corporavit,cf Fe wlterins conceſſir quod tdem Decanus ©: 
Capitnlum, & ſucceſſores ſui omnia & fingula dominia, mantria, terra, fc. & hereas. 
tament' quecunque,Cc. que ad prediFtunms nuper Priorem in jure Eccleſie Cathedral; 
predie?” ſpetabant & pertinebant, habere,tenere, gaudere, & poſſidere ſibs & ſucce ſſori- 
bus ſuis imperpetunmy&c, poſſint & valebans,-c, And further granted that they (hall 
be che Chapter of the Biſhop of Norwich, and his ſucceſſors. And upon the fight of the 
foundation, & divers other ancient Inftraments of the ſaid Priory was great Queſtion who 
was Founder, ſcil. the King, or Herbert, ſometime Biſhop of Norwich. But ic was adnu:- 
red without any prejudice tO any paſty, that Herbert was Founder - Andafterwards the 
ſaid Dean and Chapter by their ced enrolled ſurrender to King E.6. in the ſecond year 
of his reign their Church and all cheir poſlefſions : And afterwards the King in the fame 
year doth anew incorporate them, per nomen Decani & C apitul; Ecclefie Cathedrals 
Santte & individne T rinitat' Norwici, ex fundatione Regis Edwi6, And aterwards the 
King inthe ſame year doth regrant their Church and all their poſſeſſions (except certain 
Mannors,&c.) to them by the name of Dean and Chapter Eccleſie Cathedrals Sante et 
individue T rinitatis Norwics, (omitting theſe words, ex fundatione Regus Eaw.6.) and 
to their ſucceſſors. And one zy/i45am Downing and other needy and indigent perſons who 
endeyour to repair their poor declining eſtates by the diſſolution of the ſaid Cathedral 
Church, and of all the pofſeſſhons of the {aid Dean and Ct.aprer did pretend, Tha: the ſaid 
Cathedral Church and all the ſaid poſſeſſions were concealed from the Queen. And tha: 
they were (in the Queensgreat deceit uader general and ob(cure words) pafled by Lee: 
Patents of concealment. And they did pretend that theſe poſſeſſions were concealed tor 
two caules. 

Firſt, that the ſaid Tranſlation was void, and then the old Corporation of Prior ard 
Covent remained till the death of allche Monks (which happened anxo 18 Eliz.) Ard 
that by the death of all the Monks, the faid poſſeſſions came to the Queen by the Statu:c 
of 31 H.$. of Monaſteries. 

Secondly, admiting that the Tranſlation was good, yer by the ſaid ſurrender made to 
King Edw.6.the King was ſciſed of all their poſſetſions,and the regrant aforeſaid was void 
for the ſaid miſnoſmer of the Corporation of the Dean and Chapter, /cs/. by reaſon of che 
omitting the ſaid words (Ex fundatione Regis Edw.6) And this great Caſe concerning 
a Cathedral Church and all the poſſeſſions thereof, and concerning intereſt mediate and 
1mmediate a great number of the farmers and leflees were by the command of the Queen 
(who was very greatly offended that ſhe was ſo deceived, and eſpecially of a Cathedra! 
Church which was of the ere&ion of her moſt happy father) ſhe her (elf alſo much 
favouring the ſaid Cathedral Church referred the confideration of this Caſe to Sir T #e. 
Egerton Keeper of the Great Seal, Popham and Anderſon chicf Juſtices, and Periam chict 
Baron. And now AMich.40 & 41. Eliz. at the Lord Keeper of the Great Seals houle, 
called Tork: houſe, before them this Caſe was argued by the Councel of the ſaid Concea - 
lors ; and the effeR of their Obje&ions and Arguments here follow. 

Firſt, they did admit thatthe ſaid Priory was of the foundation of Herbert late Biſhop 
of Norwich , and then they ſaid, that for as much as the Founder was not party to the 1aid 
Tranflation, the ſaid Tranſlation was void. And to proye that the Founder of a Priory hath 
ſuch intereſt that he ought to joyn, divers Books were Cited ; that is toſay, 39 H.6.14. 
50 Ed.3.27.11 E.3- Luare Impedit 157.22 H.6,25,9 H.6.33.24 Ed.3.77.6.30 4.3. 
21.6.6 E.3.34- A 2uare Impedit brought by the Founder of a Priory. But as to this 
Point it was anſwered by Coke Attorney General, That firſt, if the King be Founder, as he 
affirmed upon fight of the Foundation and other Records he was, notwithſtanding the ad- 
mirctance in 3 H.7, then the Caſe is without Queſtion. But admit that the Biſhop were 
Founder, yetthe Tranſlation was good ; for it appeareth by the old Books, that the Pope 
might have diſcharged a Monk, or other dead perſon in Law of his Profeſſhon, as it appea- 
reth in 3 H.6.23.by Martin, 26 HS. Nonability, 14 H.8.16,0c. And b conſequence 
by the Statute of 35 H.$, cap-21, King H.$, might ſo doe. And accordingly he hath dil- 

charged 
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charged che faid Prior, and Monks of their Pcofeſſion, and tranſlated chem into Dean and 
by che ſaid Letters Pateats, and fo none ot the ſaid Books which were cited by 
the adverſe 'party may be applied to chis Caſe. Allo there is not any prejudice to the 
Founder, for he remaineth Founder norwithftanding this Tranſlation, and nothing is alce» 
ied bur onely the rule and profeſſion ; and where the Prior and Covent was the Chapter 
of the Biſhop, now the Dean and Chapter doe ſupply the ſame, And that this Tranſla- 
ton was good the Caſe of 11 Eliz. Dier 280. Corbets Caſe proveth it ; where the Caſe 
was of the Tranſlation of this ſame Deanery ; and by the judgemenc of the Parliament in 
33 H.8.cop.29. it appeareth, that ſuch Tranſlations made by King H.8. from Prior and 
Covent inco Dean and Chapter were good. Further ic appeareth, 17 E.3.40. & 10 E.3. 
16. that all Chapters were Monks, and notwithfianding the tranſlation of them into Pre- 
bends and Canons, and change of cheir habit, the advowlon did remain as it was before, 
And for ck Traoſlatioas ſee g H.6.13.38 Aſ.22. 49 Af.8. 49 E-3.14. 20 E.;z. Non- 
ability g- 22 R.2. Breve 936. 14 H.4.10, JE 4.32. But acmit this Tranſlation were void 
for this or ſome other cauſe ; yer the ſame is made good by the Statute of 35 Eliz. cep.3. 
jo which the preamble which declarech che miſchicts, and the parts of the purview and 
of the AR are to be confidered. Ic appeareth by the preamole, that divers doubts 

and ambiguities had been moved concerning two things : 

1, Touching furrenders, grants, and conveyances made to King H.8. by Abbots,Priors, 
and other Religious and Ecclefhaftical perſons after the fourth day of February 27 H.8. 

2. Touching the validity of ereions of ſuch Deans and Chapters,and Colledges which 
mere erected, ordained, made, or founded, by H.$. atcer the ſaid fourth day of Febrmary; 
toexplain and remove which doubrs rwo remed es were provided by che ſaid Act, Fiſt, 
to ſerrle and eſtabliſh all the poſſeſſions of tych Religious perſons in the King. Secondly,co 

and eſtabliſh the Deans , Chapters and dges, erected, founded, incorpora- 
ted and endowed by King H.8. asis aforeſaid. And this Cale is within the latter clauſe ; 
For firſt when che King createrth them inco Dean and Chapter, here is a Dean and Chap. 
ter newly created and erected by the King : alſo ic is within this word incorporate ; for 
without queſtion the Kiog by his Lerrers Patents hath incorporated them per women De- 
cani er Capitali,cc. And in two places of the ſaid Foundation the King uſerh the ſame 
word, viz. (Corporations) and ic is co be well obſerved, bow beneficially and learnedly 
the Statute of 3 5 Eliz. is endired, for the remedy of the laid doubts and ambiguities. For 
the AR doth not make all erections, foundations, &c. made by King H.8, &c. good, &c. 
for then it may be objeRed, that there was nox any erection, foundation, &c. in Law, Ex 
qued contra legews fattum eft, pro infefto haberwy : And yet fuch Objetion if the AR 
had been ſo ) had been material : But in our Caſe co take away all QbzxRions, 
the words of the AR are ; All Lerters Patents, made, &c for the eretion, foundation, 
incorporation and endowment of any Dean and Chapter. or Colledge, were and iha'l be 
reputed, taken, and adjudged to haye been good, perfeR, and eftcftual in Law, for all 
things thereia contained, according to the true incenc and meaning of the lame: Any thing, 
matters or cauſe to the contrary thereof in any wiſe norwithftanuirg, 

And without queſtion the ſaid Lercers Patents of 30 H $. were made tor the ereftion 
and incorporation of the Dean and Chapter. And the ſaid Letters Paceats are by the A& 
adjudged tO be good for all things therein contained , and in them is contained nor onely 


their —_— into a Dean and Chapter, bur allo a grant tothem and their ſucceſſors 
that they enjoy and have all Locd{hips, Mannors, Lands, &c. as appearcth by the 


Charter befare : So that the incorporation, and all which is contained 1n the {aid Lecters 
Patents is adjudged good : and it is alſo adjudged by Parliament, that they ſhall enjoy 
Al the ips, Mannors, Lands, &c. which were parcel of che poſleſſions of the Priory 
aorelaid ; and there is no ſaving bur onely for rights, &c. before the fourth day of Febrw- 
&y anno 27 HS. So it is manifeſt that this AR of 35 Eliz. being an A of explanation 
which always is beneficially to be interpreted) adjudgerh the Corporation good, and 
eſtabliſherh cheir poſſeſſions in them agaioR all titles which may accrueto the King or any 
ther after the fourth day of February, anno 27 H.8. And therefore all thoſe who pretend 
any idle by any Letters Pacencs of concealment, are for ever barred of their pretences and 
claims which they can make to any of chele poſſeſſions. 
Secondly, it was objeRed, That al:hough the Tranſlatioa was good, yet the Dean and 


Chapter had nor aty eſtate or right in the ſaid poſleſſions, for gy their ſurrender to Way 
3 Eaw.6. 
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Edyw.6; of their Church, and all their Mannots, Eands, and Poflcſhons, the King was (c;. 
ſed of them in fee ; then the King new incorporaterh them, Per nomen Decani et Capituls 
Ecclejie Cathedrals Sanfte & indiviaue T reminan Norwicewſ-ex fundatione Regs Ed 6. 
And afterwards the King regraoreth' their pofſeffons ro them by the name of Dean and 
Chapter, Senfte & individue Trims Norwier,&c. omitting thete words, ex fandat ore 
Regis Edw.6. which grant was yoid, as it was objected, by reaſon of milnoſmer of (©« 
Corporation, in as rhuch as the name of the Founder being material, part of the name of 
the Corporation was omitted. es TE | 

To which it was anſwered by the Attorney Genetal, That the ſaid Dean and Chapter 
had rood eſtate andright in the ſaid poſſeſſions for divers cauſes. 1. Although they had 
ſurrendred their Church and poſſeſſion, yet their Corporation doth continue, and they rc- 
main the Chapter of the Biſhop ; For akhough ther> canhor be a Warden of a Chappe|, 
if the Chappel and all their poſſeſſions be aliened 45 feemeth by-1 5 Aſſ.8; bera ule he canno; 
be Warden of nothing, yet the fameis nor like, nor cdn be apphed tothe Caſe now in que. 
tion. And for the berter apprehending of that which was ſaid, That in as much as it was 
impoſſible that the Church of God ſhould continue withort Sets and Hereſies, ic was 11 
Chriftian policy thought and rethought necefſary, that eyery Biſhop ſhould be affiſted 
with a Councel, ſcs/. with a Chaprer, and that for two caules : 

1. To conſult withthem in matters of d,fficulty, and to affiſt them in deciding of ccr- 
troverfies concerning Religion, to which purpoſe ev. ry Biſhop baber Carhedram. 

- 2. To conſent to every grant,&c: which the Biſhop ſhall make to binde his fucceſſ©r. 
For it was not reaſonable ro impoſe ſo great charge, or to repoſe luch confidence in ary 
ſole perſon, or to give power to one perion onely to prejudice his ſucceſſor. And thereto:c 
ir appeareth in 25 Aſ.8. 17 £.3.40, 10 E,3.10, 50 E.3.16. that at the firlt all the po/- 
ſeſſions were to the Biſhop, afterwards a certain" portion was aſſigned to the Chap «: , 
Ergo, the Chapter was before that they had wy poſefſions. And of common right, the 
Biſhop is Patron of all the Prebends, becauſe chat their pcfſelhons are derived from him, 
Er Prebenda dicitar 4 prebendo, quia preberet anxilinm Epiſcopo , So that akhough the 
Dean and Chapter depart with their ons, yet for neceſſity the Corporation doth 
remain as well to #hft the Biſhop in his calling, as to give their aſſenr to their eſtate &c. 
which he ſhall make,&c, of his Temporalties ; and fo long as the Biſhoprick remaicc:h, 

being his CHapter and Councel, they may well remain, although they have nut 2:y 
effions, and ſhall beHow as they wee atthe firft without any poſſeſſions ; and eſpec:- 
ally when the REPY doth confift all of Spiricualty, as Sroxf faithin ro Eq. 1.6. i: 
the Caſe of the Biſhop of Nerwichy and 25 Af $. by Fiſher. And in 17 E.3. 59. the 
Prior and Friers Carmelites had not any place nor pofſefſions : And Br. tir, Cerpor ation 

8. axn.32 H.8, Fiz holdeth;thar itan Abbot, Prior, and Covent fell all cheir poſſe!- 
+66 yer the —_— doth remain, which withour queſtion is good Law if they were 
the Chapter to a Biſhop, Andin 15 Aſ{+$, it is holden, That if the body of a Preber 4 tc 
a Mannor, and no more, and the Mannor be recovered from him þby title paramount, yc: 
his Corporation doth remain, for he hath Srallum in chors, & wocem in Capitulo, ard te 
is a Prebendary, although he have not poſſeſſions ; which is all one with our Cale, for 
all che Chapters are Prebends. 

Alfo the Attorney faid, that it appeareth in this very Caſe; that after the Dean 2rd 
Chapter had granted and furrendred their Church and poſſeſſions to aKing E.6. the King 
by his Letters Patents doth incorporate them per women Decans & Capityls Ecclefie Cathe- 
dralss Sante et individue Trinitatis Norwicenſ. ex fundations Regis E,.$, And three 
days after, the King by other Letters Patents granteth: their Church agd poſſeſſions as 1s 
aforelaid ; by which and many like foundations it appeareth, That there may be a Dcaz 
and Chapter without a Church or any poſſeſſions ; and if the Law ſhould not be lo, mary 
great inconveniences would follow. And in 10 Eliz. Dier 293. alrhough that the Dean 
and Chapter of yells by expreſs words grant and ſurrender Ds«conatwm de Wells. cc. yer 
it was notthought ſure till the grant and ſurrender was eſtabliſhed and confirmed by Act 
of Parliament. 

And although that all Biſhopricks were of the foundations of the Kings of Erglend, ard 
therefore in ancient time they were donative, and given by the Kings, 2s appeareth in 17 
E.3,40. and by the Statute of 25 E.z. de Provi/oribm, yer afterwards (as ic oppeare: 
by the faid Book and the faid AR) the Biſhopricks came by the grants of Kings eligible 

by 
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by cheir Chaprers : And therefore if by the turrender of the Dean and Chapter their Cor- 
porazion ſhall be diſſolved, it will bring ia three inconveniences ; 1. Tothe Biſhop con- 
cerning his aſiftance in his Epiſcopal fundion : 2. To Biſhops and others, rouching the 
confirmation of his Grants: 3. To all the Church in general ; for how ſhall the Biſhop 
be choſen in fuch Caſe ? And therefore ro ſhun tuch and many other inconveniences, 1t 
was concluded that the Corporation made by King H.8. did remain, and fo the grant 
made to them by ſuch name was good and well made. Vide F.N.B.19+. that the Biſhop 
and Chapcet dre bur one body, although cheir pofſeſfions be ſeveral. But ro make this 
Caſe clear, the Attorney moved. that admitting the Corporation newly made by King 
E5:4r25 900d, and that their old Corporation was furrendred, and that the aid words 
which were omitted, /c3/. ex fundarione Regus E.6. were material, and not words 'of or- 
naimenc oneby 3/ yer the Kings grant to them was good, notwithilanding this miſtwſmer 

choSraruce of 1 E.6,cop.8. of Confirmations ; which Stacure reciteth, That where King 
E!6. had made divers grants as well ro bodies Politick and Corporate, as ro divers and 
fuadry of his loving and obedient SubjeRts, &c. in avoiling of whith fzndry 20d many 
ambiguities &c. have and might be moved. &c. for lack of true naming of the fame bodics 
Polirick or Corporate ; Ic s enacted, char all tuch grants made, or during his life co be 
made ſhall be good, norwinhftanding any of the cautes above mentioned : So that the lack 
of the true meaning of the laid Corporations, &c to Which the King had granced, or 
after ſhoul&make any grant is remedied by the expreſs words of the faid Act. 

And after theſe Arguments upon conference berween the Lord Keeper of che Great Seal, 
and che faid Jyſtiees, and upon great conhderation had of the faid Poines, it was unani- 
mouſly agreed 4nd reſolved by che n,T hat if ary imperfeRtion were in the faid Tranſlation, 
thar the 1a1d AR of 35 Elit. had made it withourquettion. And fo was it refolyed as to 
this Point in thus very Calc of the Dean and Chapter of Norwich, Mich. 35 & 36 Eliz. 


atS, Albons by a)! the Judges of England. 


2. If the Corporation of the Dean and Chapter made by King H.8. were gone by the - 


faid ſurrender made ro King E46. And if the miſnoimer were material, and not an addi- 
tional ornatnent ; yer it was reſolved and agreed, Thar the faid AR of Confirmation of 
2 E.6. hath made che {ame good, norwithftanding the ſaid milnofmer ;and upon theſe two 
Puts they reſolved without any queſtion. 

3. It was ho!den by the Lord Keeper of the Great Seal and the faid Juſtices, That the 
old ation of Dean and Chapter did remain, notwichſianding the taid farrender of 
their Church, and of all cher poſſeſſions. 

Note;Reader, the ereac aſſurance ard eftabliſhment which is made by the good and 
firdng AR of Part:amen: of the 1aid moſt iNuftrious. and moſt noble Queen Elizaberh 
mthe 34. year of her raign, not onely of all Foundations of Cathedral Churches and 
Calledaes jn any manner tounded or cranſlared, or mentioned to be founded or trar ſlated 
by che faid King H.8. bur allo of all tubje&s which have any eſtace or intereſt in any poſ- 
ſeſſions of any Abbot, Prior, or any other ſuch Religious perlons, norwichft1rding that 
they made hot any ſurrender to King H.8. or that cheir furrender was inſufficient z or 
that theRecord ot the ſame be imbez1lled or loſt. And norwithRanding divers other de- 
feRts. all which are remedied by the (aid moſt excellent AR of Pacliament, che facal Plea 
ro all Concealments as to thoſe poſicefſions. And although that theie Refolucions properly 
concern the Megidian of the Cathedcall Church of Norwich: yer ic will well ferve as 
well for other Cathedral Churches, as for diyers Colledges in the Univerfiry of 


Cambridfe and Oxford. 


Hil!. 
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Hill. 44 Fliz, in the Chancery. 


Fermors Cale. 


aſe d ing in Chancery, between Richard Fermor Eſquire Plaintiff, and T be. 

| how. _ - ar upon the hearing of the caule before Sir T how as Eperton Knighe 
Lord of the Great Seal, the Caſe was ſuch : Richard Fermer the Plaintiff being 
Def he dinnoes of Semertos in fee, by Indencure 6 Jalis 26 Eliz, demiſed a Meſſy. 
age of the ſame Mannor to Thowes Swith the Defendant for 21. years, rendring the 
early rent of 3.1. during the term, by force of which the Defendant entred and was poſ- 
ed ; He was alſo poſlefled of diyers other parcels of the faid Mannor at the will of the 
Plaintiff, rendring 20.5. per «»x. and held diyers other parcels of the ſaid Mannor by 

y of Court Roll according to the cuſtome of the ſaid Mannor, rendring 40 s. rent per 
ann, all which lay in Somerton ; And the ſaid T bo, Smith was (ciſcd in his demean as ot 
fee of divers lands in the fame Town which were his proper inheritance. And afterwards 
by his deed 15 Oftob, 25 Elie. demiſed the ſaid houſe and all the 1aid land which he held 
for years, at will, and by copy to one C happel for his life, Paſck. 35 Eliz. Smith leyied a 
fine with proclamations of as many of the mefluages and lands as comprehended as we!! 
all the faiq lands which he held for years,at Will, and by copy, as his own ipheritance, by 
covin and praRice to barre the Plaintiff of his inheritance ; che proclamations and 5. years 
paſſed, Smith atall times before and after the fine continued in peſleſſion, and paid the 
{aid ſeyeral rents to the Plaintiff. Cheppel died, the 21. years expired, and now Smith clai- 
med the inhericance of the land which he held by leaſe, at will, atd by copy, and would 
have barred the Plaintiff by force of the ſaid fine with the proclamations, and four years 

And the Lord Keeper of the Great Seal thinking conhidering of the great miſ- 
chiefs which mighe enſue by ſuch praRtices, and on the other fide conſidering that fines 
with proclamations are general afſurances of the Realm, referred this Caſe (being a thing 
of great imporrance and conſequetce) to the confideration of the two chict Juftices Pop- 
bam and Anderſon, and after conference amongſt them, they thought it neceſlary that all 
the Juſtices of E»glend, and Barons of the Exchequer ſhould be afſembled at Serjeancs 
Inne in Fleetffreet for the reſolution of this great Caſe. And accordingly the ſame Term all 
the Judges of Exgland and the faid Barons of the Exc mer at Serjeants Inne, where 
the Caſe was debated among them. And at length it was reſolyed by the two chief Ju- 
ſtices Pophamand Anderſon, and by Gawdy, Walmeſley, and all the other Juſtices of Eng- 
Lend and Barons of the Exchequer (except two) that the Plaincift was not barred by the 
ſaid fine we ana 7 and chat for four cauſes : 

1. Themakers ofthe AQ of 4 H.7. cap.24. did never intend that ſuch fine levied by 
fraud and praRtice of leſſee for years, tenant at will, or tenant by copy of Count roll, who 
prerend no title to the inheritance, bar intend the diſ-enheriſon of cheir lefſors or Lorde, 
ſhould barrethem of their inheritance, and that appeareth by the preamble of the At of 
4 H.7. where it is ſaid, That fines oughr to be of greateſt ſrength to avoid Rrifes and de- 
bates,8c, Bur when leſſee for years, or at will, or tenant by copy of Court roll make a 
feoffment by aſſent and covin that fine ſhall be levied, the ſame is not to avoid firife and 
debate ; but by aſſent and covin to begin ſtrife and debate where none was ; And there- 
fore the AR doth not extend to eſtabliſh any eſtate made by ſuch fraud and praRice. 

2. Ic was never the intent of the makers of the A, that thoſe who could not levy 2 
fine, ſhall by making of an eftate by wrong and fraud be enabled by force of the ſaid At 
to barre thoſe who had right by leyying of a fine : For if they themſelves withcur ſuch 
fraudulent eſtate cannot levy a fine to barre them which have the freehold and inheritance, 
certainly the makers of the AR did not intend that by making of an eftate by fraud and 
praRtice they ſhould have power to barre them ; and ſuch traudulenc eftate is as no eſtate 
m the judgement of Law, 

3. Asitis faid in Dalamerrs Caſe in Plow.Comm, 3 532.1f any doubt be conceived upon 
the words or meaning of an A& of Parliament it is good to conſtrue the ſame according to 


the reaſon of the Common Lay ; but the Common Law doth ſo abhorre fraud and covin, 


that 
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that all Ads as well Judicial as others, and which ct themſelves are juſt and lawful, yer 
being mixt with fraud and deceit,are in judgement of Law wrongful and unlawful : Led 
alias bonum & juſtum eſt, fi per vim vel fraudem petatur, malnm & 1njuſtum efficicuy ; 

And therefore if a woman hath title ro Dower which is one of the things favoured in Law, 
and by covin between her & another cauſeth a ſtranger to difſeiſe the tenant of the land,co 
the intent that ſhe may bring a Writ of Dower agair ſt him,which is done accordingly,and 
the woman recover againſt him upon a juſt and good title, yer all the ſame is void and of 
no force co binde the Terre-tenant; 4 forrro74 in the principal Caſe when the leſſee for years 
maketh 2 feoffment by covin, which amounteth to a wrong and diſſeifin, a fine levied by 
him who is per riceps criming, and who had nor, nor pretended any right tothe land ſhall 
not be a barre to the lefſor. And that recoveries in Dower, or any other real Aion 
ſhall be made a good title againſt the Tenant who cometh to the land by wrong and covin 

are void and of no force appeareth by q1 Aſ.28. 44 E.3. 25 Aſ.1-22 Aſſ.92. 11 E.4. 

15 E-4.4.7 H.--11.18 H.8.5, 12 Eli. Dier 295. For although that his right be law» 

ful, and that he hath purſued his Recovery by judgement in the Kings Court, yer his 

covia maketh all that unlawful and wrongful, and yet Recoveries and chiefly upon 

good title are much favoured in Law: Allo the tight of inheritance of feme coverts, 

and infants, are much tavoured in Law ; and yet if a feme covert, or an infant be ot co- 

vin and conſent, that the diſcontinuee ſhall be difleiſed, and that the diſlcifor (all en- 

ſeoff them, and all the ſame is done accordingly, they are not remitted, as appeareth by 

Littleton Chap Remitter 151. &19 HE.12. Andthere it is holden by fx Juſtices, thac 

in ſuch Caſe if the difſetior eater by covin to the intent ro enfeoff an infant, although that 

the infant be no: of the covin, &c. yet he ſhall not be remitted, becauſe he who is in by 

him who maketh the covin ſhall be 1n the tame plight as he who did the covenous aR. And 

itis agreed in 19 H.8.12.that if a mat make adiſlen to the intent ro make a feoffmenc 

with warranty, although he maketh the feoffment in 20. moneths after, yer it is a warranty 

which commenceth oy difleiſin, 

Soif one make a gift in tail to anecher, and che unckle of che donor difſeiſerh the do- 
necy and maketh a feoffment wich no and the unckle dieth, and the warranty de- 
ſcenderh upon the donor, and afterwards the donee dieth without iſſue,the donor bringech 
2 Formeden in the Reverter, and the Tenant pleadeth the feoftment with warranty, the de- 
mandant ſhall ayoid the ſame, becautc it began by difleifin, and yer the difſeifin was noc 
immediately done to the Conor, bu: to the donee, bur by ir his ceverhon was deveſted, and 
yer warranties are much favoured in Law, Andit appearethin8 Elz.249. Drier, that a 
vecat Was made of a recovery in the Common Pleas had by covin. The Law hath ordai- 
ned, that he who will be affured of his goods buy them in opea Market, and this ale ſhall 
binde all rangers as well as the ſeller ; yer it is agreedin 33 H.6.5. that a fale in Markec 
overt ſhall not binde him who hath right to the goods, it the fale be by fraud, or if the 
vendee hath notice that the property Of the goods was belonging to another : So the Law 
hath ordained the Court of Common Pleas as an open Market tor afſurances of lands by 
fine, fo that he who will be aſſured of his land not onely againſt the leller bur all rangers, 
it is good for him to paſs the ſame in this Macket overt by fine; for as it is ſaid, fints 
finem litibus imponit ; And yer covin and deceit in the Caſe ar Barre ſhall ayoid it. In 
4E.2. Cui invita 22. it is holden, That 2 Refignation made by an Abvot by covin ſhall 
not abate the Writ. 34 Et. Warrant) 88. & 19 Ez. Aſſes 3. & 31 E.r. voucher 301, 
a corenous conveyance that Aſſets ſhall nor deicend is nothing worth. Ard it appeareth in 
17E.3.49.& 21 E.3.3.46- that eltatc made to the King, and Letters Patents granted 
oyer, and all by covin by him who granted to the King and the Patentee ro make eyalion 
out of the Statute of Mortmain, ſhall not binde, but ſhall be repealed. And 17 E/iz.,Dier 
339. a preſentation obtained mg is void. And 17 Eliz. Dier 339. Letters of Ads 
miniftration obrained by colluſion are void and ſhall nor repeal a former Admuniftracion : 


See 13 Eliz.Dier 295. many Caſes put concerning covin. 
rv ia Dower or other real Aion, if a 


And ther it was concluded, Thar it a _— - b__ — 
a {ale in open MAarXet, it © ings 


remicter th a covert or infant, if a warranty, 1 e King 
Parents, if a preſentation, adminiſtration, &c. /c1l, cemporal aRts and Ecclefattical, 


Leners 
ſhall be avoided by covin ; by {the ſame reaſon a fine in the principal Caſe levied by 
fraud and covin as is aforeſaid ſhall not binde ; for fram & dolus nemins patrocinars 


debent, 
No:s 
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Note Reader, in 33 & 34 Eliz. nn the Kings Bench berween Reberr Lamne Plaintiff 
and William Toker Defendant in an Ejettione firme. of lands in /{fordcoome in the County 
of Devon, it was adjudged, that where Tenant for lite levieth a fine with proclamatiors 
and 5. years paſs in his life, that the leſſor ſhall haye 5. years co make his claim after che 
death cf the leſſee. And although that this Statute of 4 H.7. hath a favirg for the 
lefſor in ſuch Caſe. yer the faving is of ſuch right (as fiſt ſhall grow and remain, &c.) ang 
the rioht firſt accrued to the leſſor afcer che fine and the forfeiture, but norwithia ndirg 
thatzin a5 much as by the covin of the leflee he in the reverGon or remainder may be barred 
of his reverſion or remainder (for they doe nor expeR to enter till after the death of the 
leſſee) and eſpecially when the leſſee hath lands of his own inheri:ance in the ſame Town, 
(as in the Caſe at Barre he had) there the leflor ſhall haye 5. years after the death of tic 
leflee, 

So it was agreed in the ſame Caſe, if Tetant for life maketh-2a fecffment in fee to ors 
who hath lands in the ſame Town, and the feoffor levieth a fine with proclamatiors. j: 
ſhall not binde the leſſor, but he ſhall haye 5. years after the death of the leſſee, for tic 
lefſor cannot know of what land the fine is levied, for he is not party to the Irderture, cr 
agreement berween the conuſor and conuſee : So inthe fame Cale, the Judges make cor. 
AruRtion againſt the letter of the Statute in ſalvation of the eſtate and inheritance of him i 
the reverſions. And lo it hath been adjudged betore in Semves Cale in the Common Pleas. 
in Sir James Diers time as Plowden told me. Allo it was laid, that if leflee tor years mak» 
a feoffment in fee by praRice and covin, that the feoffee ſhall! levy a fine with prociama:- 
ons to another (the feoffee having other lands in the ſame Town) and all is dore acco:- 
dingly ; and yer the leſſce doth continually pay the rent to the leſſor, the ame ſhall no: 
binde'for the reaſons aforeſaid, 

Laſtly,the Judges in this Reſolution did greatly reſpet the general miſchief which wou'd 
follow if tuch fines levied by praQtice and covin of thoſe which have the particular intc- 
reſts ſhould barre thoſe who had the inheritance, and eſpecially in the Caſe at Barre. when 
afcer the fine levied the conuſor continually paieth the rent to the leſſor, which maketh 
the fraud and praftice apparent, and therefore the leſſor was ſecure, and had not ary tear 
of doubt of web fraud, But it was reſolved, if A. purchace lands of B. by fecffmert, or 
bargain and ſale, and enrol the ſame ; and afterwards perceiving that B, hath but a defe;- 
ible title, and that C. hathright to ir, B levierh a fine with proclamations to a ſtranger, or 
raketh a fine from another with proclamations, to the intent to barre the right of C. this 
fine {o levied by conſent ſhall binde, for nothing was done in this Cafe which was not law- 
ful ; and the intent of the makers of the AR of 4 H.7. was to ayoid ftrifes and debates, 
and by expreſs purview ſhall binde all rangers which doe not purſure their right by A &1. 
on, or entry within 5. years, So if one pretending title to land entreth, and diffeiſeth ano- 
ther, and afterwards with intent to binde the difſeilee leviech a fine with proclamariors, 
this fine ſhall binde the diſſciſce by the expreſs purview of the AR, if he doe not enter nor 
purſue his Action within 5 years ; and the ſame cannot be ſaid a fine levied by covin, be- 
cauſe the leyying of the fine is lawful, and the diſſeiſee may reenter, or bring his Action 
within the 5. years. 

The fourth reaſon was, becauſe the leſſee hath contrived his fraud and deceit in { ſecre: 
manner, that he hath deprived theleflor of the remedy which the Statute gave him, that is 
to (ay, to make his entry or bring his Aon withinthe 5, years : For how can he make 
his entry, or bring his Ation when he knew not ot the feoffment which did the wror s. 
And as to the fine, in as much as the leflec had lands in the ſame Town every one (} all 
preſume that the fine was levied of that whereof he might lawfully levy a fine. And al- 
though the ſame containeth more acres then his own lands, the ſame is uſual in all fines,and 
Þeradventure the leſſor did not know the juſt quantity of the leſſees land, for that doth not 
appertain tohim ; and therefore ir ſhall be unreaſonable in this Caſe of Nonclaim of the 
leflor to giye the leſſec benefic, when the wrong and covin of the leſſee is the cauſe of his 
Nonclaim, And a man ſhall not take advantage of his own wrong or covin. The poſle(- 
hon of the leſſee is nor any mean for the leſſor to take any notice of this wrong for he com- 
meth to the poſſeſſion of the land by lawful orant and demiſe ; and after the feofiment he 
continueth in the poſſeſſion as leſſee, for he payeth his rent as a leſſee doth ; immo the pol- 


ſeſſon of the leſſee, and the paiment of the rent, was the cauſe that the )elor knew not, not 
tulpected the fraud. 


Allo 
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Alb it was (aid, that the fraud and covin in this Caſe made it the more 0cious, becauſe 
char berweea the leſſor and the leflee, and the Lord and his Copiholder there is a truſt and 
coofidence, and fraud and deceit by him who ts truſted is moſt odious in Law. And ifthe 
makers of this A& had been asked, if their intent was that ſuch a fine levied by luch pra- 
Ace and covin ſhould binde the leſſors, chey would haye ac{wered, God defend thac they 
ſhould intend to patronize any ſuch iniquity practiled and compaſled by thoſe in whom 
was trult and confidence repoſed. But when a diſleiſor (although he gaineth the pofſefſion 
by wrong) levieth a fine with proclamation, yer it ſhall biade as is aforeſaid, for a dil- 
lor vent 1414 Ham in arexa, and it is not poſſible bur that the diſſciſee to whom the wrong 
«done, and who hath loſt his poſſefſion ſhould be knowing of it ; and therefore ic ſhall 
be his folly chat he make nor his claim, and not accompany with traud and praQice by 
one who cometh to the poſleſſion lawfully, by grant or demiſe ; and who hath truſt cepo- 
ſin bim by his lefſor or grantor, which fraud and praRtice is [0 ſecretly contrived that 
the lefſor by comn.on preſumption cannot have knowledge to make his claim, becauſe 
that his doth continue in poſſeſſion, an-! payech his reac, as 2 leflce ought to doe. 
Aad 2510 that which was objzeRed, Thac it ſhall be miſchievous to avoid fines upon ſuch 
hare averrements ; It was aalwered, T hat it ſhall be a greater miſchief, and principally in 
theſe days in which ihe Poet laith, 

a—_—_— Fugere pgdor, veil umque fide/que 

In quorum ſubiere locum, frande/que delique 

Infidieque, & vi, & amor [ctleratia habendi. 
if Goes levied by ſuch covin and practice ſhould binde.. And ſuch ObjeStion may be 
made, if a fine be levied to ſecrer uſes to deceive a purchaſor, an ayerrement of fraud may 
be taken againſt the ſame by the Scatuce of 27 Eliz. cap.4. S01it a fine be levied upon an 
ulacious contra, it may be avoided by averrement by the Starure of 13 Eliz. cap.8, And 
Sir The. Egerton Lord Keeper of the Great Seal commended the Reſolution of the Juſtices, 


and agrecd in opinion with them. 


u— 


Mich. 44 Ez. in the Starre-chamber. 


Twipzes Cale. 


an Information by Coke the Queens Attorney General againſt Twyne of Hamp/bire 
in the Starre-chamber, for making and publiſhing ot a frauculent gift of goods : The 
Caſe upon the Sracure of 13 Eliz.c.5. was tuch ; Perce was indebted to 7 wyne in 400. |. 
and was indebted alfo to C. in 200.1. C. brought an Aion of Debr againſt Pierce, and 
the Wric ; Pierce being poſſeſſed of goods and chattels of the value of 3-0 |. in 
made a deed of gite of all his goods and chartels reals and perſonals whacſo- 
ever to 7 'wyne in ſatisfaRion of his debe ; and notwithſtanding Pierce continued in poſle(- 
fon of the faid goods, and ſome of them he fold ; and he ſhore the ſheep and marked 
them with his own mark : And afterwards C. had Judgement againſt Pierce, and had a 
Firri facias dixefted to the Sheriff of Sonrhampton, who by force of the ſaid Writ, came 
to make Execution of the faid goods, divers perſons by the command of the ſaid 7 wyne 
with force did refift the Sheriff, claiming them to be the goods of the laid Tyne by force 
of the ſaid gift; and openly declared by che commandment of 7 wyze, that it was a good 
gift, and made upon and lawful conſideration : And if this gift upon the whole mat- 
ter were fraudulent and of no eff: by the ſaid ARt of 13 Elia. or not, was che Queltion, 
And it was reſolved by Sir T bows Egerton Lord Keeper of the Great Seal, and by the 
chief Juſtices Popham and Anderſon, and the whole Court of Starre-chamber, That this 
bir was fraudulent within the Statute of 13 Eliz. And in this Caſe divers Points were 
tclolved : 
I, That this gift hath the ſigns and marks of fraud. 
2. Becauſe the gift is general, without exceprion of his apparel or ocher thing of necel- 
ity ; for it is commonly ſaid, q»04 doloſns verſatur in generalibus, 
3. The donor doth comtigue in poſſeflion, and aferh them as his owny and by 


realon 
thereo? 
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f he tradcth and trafficketh with ochers, and defrauds and deceives them. 
—_ aanale truce, £ Ln clandeſtina ſunt ſemper ſu/prcioſa. 
made pendant the Writ, 
j- _ Was ol. oy woes the parries, for the giver doth poſſeſs all, and uſe them as his 
proper goods, and fraud is always apparelled and clad wich truſt, and truſt is the cover 
d. 
of Ky Th edeed containeth, that br gift was made honeſtly, cruly,and bone fide; Er clau- 
-ncon{uet” ſemper indacunt | n/picionem. 
ll = —_ ſ x* nee that notwithſtanding here was a true debt ro 7 wyne and g00d 
confideration of the gift, yer it was not within the Proviſo of the ſaid Act of x3 Eliz, by 
whichitis provided, Thar the ſaid A& ſhall nor extend to any eftate, or intereſt in lanes, 
&c- goods or chatrels made upon good confideration, and bena fide. for al:hough it is ypo; 
2 true and good conſideration, yet it is not bone fide, for no gift ſhall be ſaid to be bone fide 
within the ſaid Proviſo which is accompanied with any truſt : As if a man be endebted to 
five ſeveral perſons in the ſeyeral ſummes of 20.1, and hath goods of the value of 20.1. and 
maketh a gift of all his goods to one of them in latisfation of his debr, but there is x 
truſt between them that the donee ſhall deal favourably with him in regard of his poor 
eſtace, either to permit the denor, or ſome other for him, or for his benefic to ule, or have 
feffion of them , and is contented that he ſhall pay bis debr unto him when he is able ; 
he ſame ſhall not be ſaid bene fide within the ſaid Proviſo; for the Proviſo faith upon 
good conſideration, and bene fide ; ſo good conſideration doth not ſuffice, if it be nor 21(- 
bona fid: ; And therefore Reader, when any gift ſhall be to you in ſatisfaRtion of a deb: by 
one wt-o is indebted to others alſo; 1. Ler it be made in pu lick manner, and before the 
neighbours , and not in private, for ſecrecy is a mark of fraud. 2. Let the goods and 
chartels be appriſed by people to the very value, and rake a pift in particular in tatisfaRion 
of your debr. 3, Preicatly after the gift rake the poſlcfſion of them, for continuance of the 
poſſeſſion in the donor is a ga of trutt. And know Reader, that the ſaid words of che 
Proviſo,upon good conlideration and bone fide,doe notextend to every gift made bong ftde; 
and Senkee there are two manner of gifts upon good confideration, ſcil, Conſideration of 
nature or blood, and valuable conſideration : As to the firſt, in the Cale betare put, if he 
who is indebred to five ſeveral perſons, to each party in 20.1. in conſideration of natural 
affeQion give all his goods to his ſon or coufin, in this Cale for as much as others ſhall lo!e 
their debrs &c. which are things of yalue, the intent of the AR was, that the confideratic: 
in ſuch Caſe ſhould be valuable ; for equity requirech chat ſuch gift which defeateth 
others, ſhould be upon ſo high and goo4 contideration as the things which are defeated 
thereby are ; And it is to be preſumed,that che father if he had not been indebted ro others 
would not have diſpoſleſſed himſelf of all his goo.!s ; and co ſubjeR himiclf ro his credi- 
tor ; and therefore it ſhall be intended that it was made co defeat his creditors : And if 
conſideration of nature or blood, ſhould be a good connderation within this Proyilo, this 
Statute ſhould be to little or no purpoſe, and no creditor ſhall be ſure of his debe. Ard as 
to gifts made bone fide, it is to know, that every gift made bona fide,cither is upon truſt be. 
rween the parties, or without any truſt, every gift made upon truſt is out of this Provilo , 
for that which is betwixt the donor and donee called cruſt, per nomen _— is in truth 
\as toall the creditors fraud, for thereby they are defeared and defrauded of their true and 
due debts. Andevery truſt is eicher expreſſed, or implied ; An expreſs truſt is, when in che 
oifr, or upon the git therruſt by word or writing is expreſſed. Truft implied is, when a 
man maketh a gift without aty conſideration, or upon confideration of nature, or blood 
onely : And therefore if a man before the Statute of 27 H.8. had bargained and ſold his 
land for valuable conſideration to one and his heirs, by which he was feiſed to the uſe of 
the bargainee, in this Caſethe Law implieth a truſt and confidence, that he ſhall be ſciſed 
to the uſe of the bargainee ; So in the ſame Caſe, if the feoffees eicher in confideration of 
nature, or of blood, had without valuable confideration enfeofted their ſons, or ar y 
who had not notice of the firſt bargain, the ſame ſhould not take away the uſe raiſed u pon 
valuable conſideration ; for a feoffment made onely upon conſideration of nature or 
blood, ſhall not take away an uſe raiſed upon valuable conhideration, but ſhall take away 
an uſe raiſed upoz conſideration of natute, for both conſiderations are in equals jure,and ct 
one natvre. 


And when a man being greatly endebred to ſundry perſons, maketh a gift to his ſen or 


any 
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of his blood without confileration, br onely of nature, the L2w intendeth a cruſt be. 
axe chem, ſcil. that the donee would in conſideration of fuch gi't being roluntar:ly made 
to him, and alio 1n confideration of nature, relieve his father, or coulin, and not fcc him 


want, who hath made tucha gift co him, Yide 33 H.6.33, by Pri/ot, if the father enfeoft 


his ſon and heir apparent bone fide, yer the Lord ſhall have the Wardſhip of him : So note, 
valuable conſideration is 2 good confideration within this Proviſo; and a gift made hona 

is a gift made without any ruſt either expreſſed or implied : By which it appeareth, 
that asa gift made npon good conſideration, if ic be not bona fide, is nor within the Provi- 
{os fo agitc made bona fide, it it be not upon good conſideration is not within the Proyilo, 
but it ought to be upon good confideration, and bore fide, 

To one who marvelled what ſhould be the reafon that ARts and Statutes are continually 
made atevery Parliament withour intermiſſion, and without end,a wiſe man mate a 00d 
20d ſhort anſwer, both whichare comprited in verſe, 

Queritur, wt cre/cunt tor magna voluming Legs ; 
In prompts canſa eft, creſcit in orbe dela, 
And becauſe that fraud and deceit increaſeth in theſe days more then in former times, it 
was reſolved in this Caſe by the whole Court, That all Statutes made agaiaſt fraud, ſhall 
be liberally an beneficially expounded to ſupprels che fraud. Note Reader, according to 
their opinions divers Retotuci00s have been made. 

Berween P auncefoor and Blue ir the Exchequer Chamber, Afich, 35 & 36 Elie, the 
Caſe was : Pawncefoot being indifted for Reculancy and not coming to D:yine Service,and 
hariog an inten: ro flie beyond Sea, and to de:24t the Queen of all which might accrue to 
her for his Recuſancy, or flight, made a gift of all his leales and goods of great value, co- 
loured with feigned conliderations ; And afterwards he fed beyond the Sea,and afterwards 
was outlawed upon the ſame indiAment : And if this gift ſhall be yoid ro defear the 
Queen of her forteirure, either by the Common Law, or by any Sratute was the Queſtion; 
And ſome conceived, that the Common Law which abhorreth all traud, ſhould void this 
oift as ro the Queen, vide Mich.13 -+ 13 Eliz. Dier 295.4 & 5 Phil. & Atar.160, And 
the Szarute of 50 E.3.cap.6. was contidered ; but that extended onely in rehiet of credi. 
rors, and extends onely to ſuch debtors as flic to SanRuaries, or other priviledged places - 
But ſome conceive, that the Statute of 3 H.7. c4p.4. extenderh to this Cale. For although 
that the preamble ſpeak onely of Conditions ; yer it is provided by the body of the AR 
generally, That all gifts of goods and chartels made or to be made upon truſt to the ule of 
the donor (hall be void and of no efteR, but that is to be intended as to ſtrangers which are 
to have prejudice by ſuch gift, but berween the parties themſelves it Fandeth good : Bur 
idwss reſolved by all che Barons of the Exchequer, That the Statute of 13 Elzz.cap.z. ex- 
tended to it, for by the ſame it is enated and declared, that all feoffments, gitrs, grants,&c. 
todelay, hinder, or defraud creditors, or others of their juſt and lawful AQRtons, Suirs, 
Debrs, Accompts, Damages, Penalties, Forfeitures, Mortuaries, Heriots, and Reliefs ſhall 
be void &c. So that, this Ka doch not extend onely to creditors, but to all others who had 
cauſe of a&ion, or ſuit, or any penalty. or forfeiture. 

Aad it was reſolved that this word (forfeiture) ſhall not be intended onely of a forfei- 
ture of an Obligation, Recogniſance, or ſuch like (as it was objefted) by ſome thar ir 
ſhould in reſpe& it came atcer damages and penalties) By to every thing which ſhal! 
by the Law be forfeited to the King or SubjeR, And the if a man to prevent a forfe;- 
ture for felony, or by outlawry, maketh a gift of all his goods, and afterwards is artain- 
ted or outlawed, theſe goods are forteited norwithſtanding this gift : The fame Law of Re- 
culancy, and ſo the Statute expounded beneficially ro ſupprels traud. Note well this 
word (declare) inthe A& of 13 Eliz, by which the Parliament expoundeth, that this 
was the Common Law before. And according to this Reſolution ir was cecteed Hil. 
36 Eliz, in the Exchequer Chamber. 

Mich.g2 & 43 Eliz.in the Common Pleas upon evidence to a Jury between Standen 
ind Bullock theſe Points were reſolved by the whole Court upon the Statute of 27 Eliz, 
cap-4. Walmſley Juſtice ſaid, That Sir Chrifopher Wray late chief Juſtice of England te- 
ported to him, that he and all his Companions of che Kings Bench were relolved, and fo 
direed a Jury upon evidence before them ; That where 2 man had conveyed his land to 
the uſe of himſelf tor life, and afcerwards to the uſe of divers others of his blood, with fu- 
ture power of revocation: as after ſuch feaſt, or after the death of ſuch one, and afterwards, 
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and before the power of revocation began, he tor valuable conſ1deration bargained acd lold 
his land to another and his heirs, this bargain and fale is within the cemedy of the ſaid S:a- 
tute. For although the Statute ſaith, The laid firſt conveyance not by him revoked, ac- 
cording to the power by him reſerved, which leemech by the liceral ſenſe tO beintended of 
a preſent power of revocation, for no revocation can be made by force ot a future power 
till it come in eſſe ; Yet ic was holden, that the intent of the Act was, that ſuch voluntary 
conveyance which was originally ſubjet ro power of revocation,be 5n preſents, or in fury. 
ro,ſhould not ſtand againſt a purchaſor bexs fide, tor yaluable confideration : And if othe; 
conſtruction ſhall be made, the ſaid AR ſhould ſerve for little or no purpoſe, and it ſhoulg 
be no hard thing to make evaſion out of the ſaid At : So it A. hath teferved to himle!t 

wer of revocation with the aſſent of B, and afterwards A, bargaineth and ſelleth t!c 
land to another, this bargain and ſale is good, and within the remedy of the ſaid AQ, for 
otherwiſe the good proviſion of the AR, by a {mall addition, or evil invention ſhall be 
defeated. 

An4 upon the ſame reaſon it was adjudged 38 El:z., in the Common Pleas, between 7+ 
and his wife Executrix of Smith Plaincift, and Mary Colfbil Executrix of Themas Cel þ1i! 
Defendant, in debt upon an Obligation of 1000. Marks, Ror. 1707. the Caſe was, Co.j:/ 
the Teſtator had the Office of one of the Cuſtomes of the Queen by Lecters Patents to him 
and his Deputies, and by Indenture berween him and Smith the Teftator of the PI. in- 
tiff, and for 600.1. paid, and 100.1. per ann. to be paid during the lite of Co!/hil, made a 
deputation of the ſaid Office to Smith; and Coli! covenanted with Smith, that Cel3;/ 
ſhonld die before him, that then his Execvcors ſhould pay back to him 3<o.1 And d:ve:s 
Covenants were in the ſaid Indencure concerning the ſaid Offce,and the enjoying of 1t: And 
Colſhil was bound to the ſaid Swith in the laid Obligation ro perform the Coverants ; 
and the breach was alledged in the not paiment of the taid 3oo.l. for as much as Smuy 
oyerlived Colſhil : And although the faid Covenant to repay the ſaid 3co.1, was law!ul, 
yer for as much as the reſt of the Covenants were againſt the Statute of 5 E.6, cap.16. 
and if che addition of a lawful Covenant ſhould make the Obligation of force, the S:a- 
eure ſhould ſerve for little or no purpole ; tor this cauſe jt was adjudged, that the Obl:ga- 
tion was utterly void, > 

2- Ic was reſolyed, that if a man hath power of reyocation, and afterwards to the ir- 
rent to defraud a purchalor he leyieth a fine, or maketh a feoffment, or other conveyat:ce 
to 2 ſtranger by which he extinAs his power, and afterwards bargaineth and ſelleth the 
land co another for valuable conſideration, the bargainee ſhall enjoy the land, for as to 
him the fine, feoffment, or other conveyance , by which the Condition was extin& was 
void by the ſaid AR ; and (othe firſt clauſe, by which all fraudulent and coverous convet.. 
ances are made yoid as to purckaſors, extends to the laſt clauſe of the AR, /c. when he w}-» 
maketh the bargain and fale had power of reyocation. Arndit was ſaid, that the Statute 
of 27 Eliz, hath made voluntary eftates made with power of revocation as to purcha- 
ſors, in equal degree with conyeyances made by traud and covin to defraud purchaſors. 

Between Upron and Baſſet in Treſpaſs, Trimr.37 Eliz. in the Common Pleas, it was 
adjudged, That if a man make a leaſe for years by fraud and covin, and afterwards maks 
another leaſe boa fide, but without fine or rent reſerved, that the ſecond leſſee ſha'l not 
ayoid the firſt leaſe, a 

For firltit was agreed, thathy the Common Law an eſtate made by fraud ſhall be 
avoided orely by him who hath former right, title, intereſt, debt, or demand. a; 33 1.6. 
a ſale in open Market ſhall nor barre a right which is more ancient ; nor 2 covencus of: 
ſhall not defeat execution in reſpe& of a former debt as ir is agreed in 22 Afſ.72, 45. 
who hath right, title, intereſt, debt, or demand puiſne ſhall not ayoid a oift or cſtate prece- 
dent by fraud by wr Common Law. P 

2. It wasreſolved, that no pnrchaſor ſhall avoid a precedent conveyance made bv f-31:d 
and covin, but he who is a purchaſor for money or x 96 valuable -rj; Inge 
though that in the preamble it is ſaid (for money or other good conſideration) and likewitc 
in the body of the A& (for money or other good conlideration) yer theſe words (gecd 
confideration) are to be intended onely of valuable conſideration ; and that appearerh by 
the clauſe which concernech thoſe who had power of reyocation : For there it is aid . for 
money or other good conſideration paid, or given, and this word ( payed) is to be refer- 
red to (money) and (given) is to be referred to (good conſideration) fo that the ten{c is 

for 
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for money paid, or other good confideration given ; which words exclude all confidera« 
tions of nature, or blood, or che like, and are to b: inteaded onely of valuable confide- 
ration which may be given ; and therefore he who makech purchace of land for yaluable 
confideration is onely a purchaſor within this Stature, And this laſt clauſe doth well ex- 

theſe words (other good conſideration) mentioned before in the preamble and bod y 
of the Att. 

And ſo was it reſolved, Paſch.32 Eliz. in a Caſe referred out of the Chancery to the 
coohderation of #indham and Periam Jultices, berween John Needham Plaintiff, and 
Beawwont Sergeant at Law Defendant, where the Caſe was, Henry Babingron ſeiled in 
tre of the Mannor of Lir-Church in the County of Derby, by Indenture 10 Feb, $ Eliz. 
covenanced with the Lord Darcy for the adyancement of ſuch heirs males which he had 
begotten, or which after he ſhould upon the body of Aary then his wife (fifter to 
the ſaid Lord Darcy) betore che feaft of S. John Baptift then next following, to levy a fine 
of the ſaid Mannor to the uſe of the ſaid Henry for life, and afterwards to the uſe of the 
eldeſt iſſue male of the bodies of the ſaid Henry and Mary begorten in tail &c, and lo to 
three iſſues of cheir bodies,&c. wich remainder co his right heirs. An4 afterwards 8 Mais 
ann. 8 Eliz., Henry Babington by fraud and covin to defeat the ſaid covenant made a 
leaſe of the ſaid Mannor for a great number of years to Robere Hejes ; and afterwards le- 

vied a fine accordingly ; And upon Conference had with the other Juſtices, ic was reſol- 
ved, That alchough the iflue was a purchaſor, yer he was not a purchaſor in vulgar and 
common intendmene : Alto conſideration of natural affe&ion is a good conhideration, bur 
not ſuch a good conhideration which is intended by the Statute of 27 Elzz. for a valuable 
conſideration is only a conſideration wichin that AR : In this Caſe Anderſon chief Juſtice 
of the Common Pleas ſaid, That a man who was of {mall underſtanding,and not able to go- 
yern the lands which deſcended unco him, and being given to riorand diforder, by medi- 
ation of his friends openly conveyed his lands ro them upon truft and confidence that he 
ſhould take the profics for his maintenance, and that he ſhould not have power to waſte 
and conſume the ſame ; and atierwards he being ſeduced by deceitful and coyenous per- 
fors, for a ſmall ſumme of money bargained and fold his land being of a great nel veg 
This bargain alchough iz was for money, yer it was holden co be out of this Statute, for 
this AR is made againſt all fraud and deceit, and ſhall not help any purchaſor which 
commerh not to the land tor good coafideratioa lawiully, and withou: fraud and deceit ; 
and ſuch conveyance made upcn truſt is void as to him who purchaſcth the land for yalu- 
able conhderation bene fide, without deceit or cunning. 

And afterwards by the judgement of the whole Court T wyne was convicted of Fraud, 
2ad be and the ochers of a Rice. 
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A Reſolution of the Juſtices after hearing of many 
Arguments of Councel on both ſides, and divers Conferences 
amongſt them upon the Statute of Fines, Paſch. 44 Blix 


The Caſe of Fines. 


[84] A Tenant for life of certain land, the remainder to B. in tail, the reverſion to B. and his 
* heirs expeRant, B. levieth a fine ro C. and D. and to the heirs of C. to the uſe of them 
and their heirs, and hath ifſue and dieth before all the Proclamations are paſt, the iſſue in 
rail then being beyond the Seas, the proclamations are made, and afterwards the iſſue re- 
turneth, and preſently upon the land makerh claim to the remainder in tail ; And if inthis 
Caſe the eſtate tail were barred or not was the Queſtion; And in this Caſe four Poin:s 

were relolyed. 

x. That the eſtate which paſſerh by the fine, as to the eſtate tail, was noc determined by 
the death of B. for it was ſaid, If one be Tenant intail of a Rent. Advowſon, Tithes,Con- 
mon, or other ſuch things which lie ia grant, and by deed grantech them in fee, and de: h, 
the grant is not abſolutely determined by his death, bur is at the eleQtion of the iſſue in :a:! 
to make it voidable or void at his pleature. For if he bring a Formeden for the rent, & c. 
he maketh the grant voidable ; but if he diſtrain for the rent, or claim the ſame upon tt + 
land, by that he determineth his eleRion to make it yoid, & fic de carers. But until he 
hath made eleQion the grant is not determined, for then it ſhall prevent his eleQion; Ard 
true ir is, that Lieeletoy faith, That of ſuch things which paſs from Tenant in rail by way of 
grant,or by confirmationgor by releaſe, nothirg can paſs ro make an eſtate to him to *+vhom 
tuch gran, confirmation or releaſe is made, but that which the Tenant in tail may lawfully 
doe, and that but for the term of his life, And if Tenanc in tail be of an Adyowlſon, and 
by Deed granteth the Adyowſon to atother in fee, it is no diſcontinuance, for in ſuch Caſe 
the gramees have eftate but tor the life of Tenant in tail, and thar (as was aid) is as much 
as to fay, that the grant is no diſcontinuance, but is determinable by the iſſue after the 
death of the Tenant in tail at hiseleQion, either by claim, or by Aﬀtion, And Little- 
ron is not to be literally intended, that the grantee in ſuch Caſe hath onely eftate for the 
life of Tenant in tail, and then the Tenant in tail in ſuch Caſe had the reyerfion in tail, a1: 
ſhall have an Aion of Waſt, or ſhall enter for forfeiture upon alienation made by ſuch 
grantee ; Or if Tenant in tail of a reyerfion expe&tant upon an eflate for years, or life. gran: 
the ſame in fee, and the leſſee atrorneth, and afterwards the particular eftate determineth, 
and the grantee doth waſte, or maketh a feoffment,8&c. that the Tenant in tail ſhall pu- 
niſh the waſte, or ſhall enter tor the forfeiture ; for Lireleron himſelf 145. is againſt thar, 
for he ſaith, That if tenant intail granteth all his eſtare over to another, in this Caſe the 
orantee hath not eſtate but for the life of tenanc in tail, and the reverfion of the tail is nc: 
10 the renant in tail, becauſe he hath granted all his eftare and his right, &c. And if the 
grantee doth waſte, the tenant in tail ihall never have an Aion of waſte, becauſe that no 
reverſion is in him, bur the reverſion and inheritance of the tail during the life of cenar: 
in tail is in abeyance. 

Note Reader, the office of an Interpreter is to make ſuch conftruQion, not onely that the 
Author be not againſt himſelf, bur aG that the Reſolutions and Judgements reported ia 
one Book, be not by literal interpretation expounded againſt the Jucgements and Reſolu- 
tions in another Book, but that all ( {; fiers poſit) may ſtand together, So here the inten: 
of Littleton was not that the grantee had not an eſtate but for life, and that his eftate ſouls 
be determined by the death gf tenant in tail, but that the iflue after his death mich: at his 
pleaſuredetermine the ſame: And ifthe grantee ſhall not in ſuch Caſe have eſtate but for 
the life of tenant in rail, then the wife of luch grantee ſhall not be endowed, againſt which 
it iS adjudged in 24 E.3.28. Allo if the eftate of the grantee ſhall be abſolutely in judge- 
ment of Law determined by the death of tenant in tail, then the iſſue in tail after the dcath 
of the father cannot have a Formedon againſt ſuch grantee ; for although the demandart 
and the tenant will admit the eſtate which paſſeth by the grant to continue, yer the Court 
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who ought to judge according to Law, and is no: concluded by che admittance of the par= 
from any thing which generally appearech co them to the contrary, crght ex officio in 


fuch Caſe ro abate the Wrir. Bur it 1s agreed in 13 H.7. 10. pl. 8. by all the Juftices, If 


tenant in tail of a rent granteth the ſame with warranty, that it is no diſcontinuance al- 
chough Aﬀe:s doe deſcend, bur he may diſtrain ; but if he bring a Formedon in the Deſcen- 
der he ſhall be barred, 33 E.3. Formedon 47. «cc, By which it appeareth in ſuch Cale, the 

ant of tenant in tail 1s dererminable by his death upen claim upon the land, or by ARi- 
catried : So when tenant in tail granteth a rent, reyerſhhon, or common.&c. in fee, he hath 
an indefeafible eftare during the hite of tenant in tail (and that Lieeleren intenderh) and af- 
ter the death of cenant in tail, it is defeaſible at his eleQion ; for if he cometh npon the 
land and diftrain, or by claim upon the lard determiceth his eleRtion, then upon the mar- 
rer ic 1s void by the death of tenant in ta1l, for otherwiſe the warranty in ſuch Caſe ſhould 
make a diſcontinuance : As if tenant in tail be difleiſed, and releafeth to the difſeifor with 
warranty, and die:h, now that is a diſcontinuance, becaule that the eſtate upon which the 
warranty doth enure doth continue after the death of tenant in tail : Bur when cenant in 
tail of 2 rent, reverfhon,&c, granceth the ſame in fee with warranty, and dierh. now if the 
iſſue in rail determineth his election to have 1t void, it 15 void by the Ceath of the tenant in 
ail, and by conſequence the warranty alſo : But it the 1fIue bringeth a Formedon and de- 
termineth his ele&tion ro make the elfae ro have continuance, and not to be determined by 
the death of cenant in tail, then the eftate doth continue, and by conſequence the warranty 
doth remain, and it afle:s deicend, the ifſue ſhall be barred, vide 19 E.3. Brief 468. 24E. 
3.28. 36 Aſ'8. 22 R.2. Diſconrinuane 50. $ Hig. 33 Ez. Formeden 47. 48 E323, 
32 Ez. Diſcontinnance 2. 23 Aſ.5. 16 H.7.4 21 Hy qo. 38 HS, Br. Diſcontiuu- 
ence 35. for this matter: And there 15 no difference between a grant of tenant in tail of 2 
Ren:, Adrowſon, Common, Tithes, &c. in poſſeſſion, and a grant of tenant in tail in re- 
verhhoa or remainder exp*Atant upon an eſtate tor lite ; for although that in the firſt Caſe, 
the iſſue may have a Formedon pretently by the Ceath of the tenant in tail, and inthe other 
Caſe nor, nll after the death of the tenant tor life, yer all is one; for by the death of the 
renan: in tail che grant is not determined cill election made by the iſſue in cail, for after the 
death of renant for life he may bring a Formedsn if he will, 

Note Reader, if you be delirous co know the reaſon, why upon the words of the AR of 
weſt.2, cep.1. de Dons condicionaltbra, that is tolay ( Non habeant ills quibus tenemen- 
ram fic fuerit dat ww (ub conditione, purrfiatem alienandi tenemertum fic datum, quo mi- 
uw 4d exitam illorum quibus tenement fic furrit datum remaneat poſt illorum obitum, 
vel ad Denatorem,c, revertatur,) ſuch tundry confiruftions have been made; As if 
tenant in tail makerh a feoffment in tee, it is 2 diſcontinuance and avoidable by Aﬀtion 
onely : If reranc in tail of a rent or other thing which lieth in grant, grant the fame in 
fee, it is no diſcontinuance, bur is voidable by claim or by Aﬀion : It renant in tail ot land 
Srant 2 rent out of it, the rentis abſolutely determined by his death: If renant in tail be 
difleifed, and releaſerh to his d:(eiſor, it is no diſcontinuance, bur the eftate 18 avoidable by 
entry or Action of the iſſue of the tenant in tail : Burif a releaſe be with warranty it 1g 
a dilcontinuance, if the iſſue in tail be heir ro the warranty : Burit tenant in cail maketh 
2 leaſe for the term of his own life, or for years, and releaierh to the leflee and his heirs, the 
ſame is no diſcontinuance although ic be with warranty : So if tenant in tail makerh a leaſe 
for life, and afterwards granteth the reverſion in fee. it is nodiſcontinuance of the fee, if ir 
be not executed inthe life of the grantor. And all theſe, and (many other) divers con- 
firucions have been made upon the words aforeſaid, /c;/. Non habeant ills quibus 1ene- 
mentum fic fuerit datum ſub conditione, poteſtatems alienandi,e5c. this is the reaſon which 
worthy of obſeryatien ; for the Tudges have conſtrued the ſaid words according to the 
rule and reaſon of the Common Law { which always is oprimus interpretandi medas :) 
Forat the Common Law, if a B:ſhop, Abbot, &c. or Husband ſeifed inthe right of his 
wife make a feoffmenc in fee, it is by the Common Law a diſcontinuance, and doth pur 
the lucceſſor, or the wife to her Action, for the fayour which the Law giveth unto an eſtate 
which paſlech by livery and (cifn, becaule it is publick and notorious, and in ancient 
times wasthe common and uſual aſſurance of the land ; But if a Biſhop, &c. or Husband 
ſeiſed of a rent, or any thing which lay in grant, by deed granterh the ſame in fee, ic is no 
diſcontinuance, and yer it is not abſolutely determined by the death of the Biſhop,&c. or 
Husband, for the ſucceſſor or the wife hath eleRion to determine it and make it void, or 
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:noine of his Writ ro maKe it voidable, or by claim upon the land to make ir 
ld py Bare : Biſhop, &c- or Husband granteth a rent in fee our of the wiyes land, or 
Biſhoprick, itis abſolutely yoid the deach of the 7 190 of the Husband: Alfo it 
2 Biſhop, or the husband and w1 be diſleiſed, and che Biſhop or husband releaſeth to the 
difſciſor, it is no diſcontinuance ; If the Biſhop or busband maketh a leaſe for years, and 
releaſeth to the leſſee and his heirs, ic is not ablolutely determined by the death of the 
Biſhop or husband, bur it is void or yoidable at the cleftion of the ſucceflor,or of the wite. 
Bur if a Biſhop or the husband make a leaſe for lite, and afterwards grant the reverſion in 
fee, and the lefſec for life dierh in the life of the Biſhop, or of the husband, it is a dilcon. 
tinuance ; otherwiſe if the leſſee ſurviveth the Biſhop, or the husband ; Vir bonne eft quu ? 
2m conſults patrum, qui leger, juraque ſervat. 

And it was holden by P chief Juftice, and divers other of the Juſtices, that the 
Stature of 32 H.8. cap-36. hath enforced the Cale ; that the eſtate which paſſerh by the 
fine ſhall nor be determined by the death of the tenant in tail, for in as much as the Scatute 
hath provided, That fines levied of aty lands, tenenement, or hereditament entailed, &c. 
in poſlefſion, reverſion, or remainder immediately after the fine engrofſed, and proclama- 
tions paſt, ſhall be a barre &c. if the fine with proclamation cannoc barre the eſtate rail, if 
net that the eſtate given by the fine continue ; the ſame Stature which provided, that the 
fine with proclamations ſhall be a barre, provideth allo for all things which are neceſſary 
and incident to the perfeRion and conſummation thereof : And therefore in 2$ Eliz. in z 
Quid juris clamat brought by Francs Windbem then one of the Juſtices of the Common 
Pleas, the Caſe was thus in efteR ; That the Lady Greſham was tenanc for life of the Man. 
nor of weſt Bradenham in Norfolk , the remainder to Richard Read in tail, the reverhon to 
William Read in fee. Richard Read levied a fine of his remainder to Jaſtice Windham 2rd 
his heirs, and before the engroſſing thereof (as oporrer) Juſtice Windham brought a #14 
jars clamat againſt the Lady Greſham, who pleaded that Richard Krad the conuſor, at 
the time of the fine levied had but an eftate tail in the remainder, and ſhewed how ; ard 
demanded Judgement thereupon if ſhe ſhall be compelled co atrorn,upon which the Plain- 
eiff demurred, And alchough that before the Statutes of Fines of 4 H.7. & 32 H.8$. it 
was G29 ys as appeareth 37 H.6. 33.6, 2 E.2. Age 77. 2 E.3-23. & 22 E.3.18, 
yet it was adjudged that now after the faid'Statutes which make the fine (after the en- 
grofſing and proclamations paſt) a barre of the eftare tail ; alchough that the Quid jury 
clamat ought to be broughr before the engrofſing, and by conſequence before the eſtate 
tail be barred ; and chat it doth not appear at the time of the Yuid jwru clamar brought, 
that it ſhall be a fine at the Common Law, or a fine leyied with proclamations : yet i; 
was adjudged that ſhe ſhould atrom. 

See Reader 17 E.3.7. pl.20. if alienation be made in Mortmain ; and 31 E.3. Axci- 
ent demeſn 16, if 2 fine be levied of a reverſion of land in Ancient demeſa, 36 H.6. 24. 
pl.19. if an infant levy a fine, 45 E.3-6. if a fine be levied of a reverfion, of land holden 
in Cpite without licence, or as in our Caſe ; if tenant in tail of a reyerfion or remainder 
levy a fine thereof, in all theſe Caſes, and other hike, the tenant was not compellable to at- 
torn, becauſe the eſtate which paſſed by the fine was not lawful, bur either prohibited 
by the Common Law, or by ſome Statute, and for the greater part was yoidable : Bur 
now the laid Statutes bave made a fine levied by tenant 1ntail ro be lawful, and after the 
engrofling thereof, and proclamations paſt, hath made the eftate which paſſeth by the 
fine unavoidable : And in the faid Caſe two Points were reſolved for good Law. 

I. That every fine levied ſhall be intended to be leyies with proclamations according 
tothe ſaid Statutes, for itis moſt beneficial for the conuſee; and all fines being the gene- 
ral aſſurances ofthe land are levied accordingly. 

2. That the Statutes which make the fine after the engroffing thereof, and proclama- 
tions paſt, a barre to the eſtate rail giveth all things incident thereto ; and in as much as 
the conſce cannot have 2 Quid jurws clamat after the eogrofling, from thence it followeth 
that he ſhall haye it before ; And now the (aid Statutes have altered the reaſon of the 
Common Law, and given greater force and ſtrength to a fine then it had before; For the 
reaſon of the Common Law was, That the particular tenant ſhall never be compelled to 
atforn to an unlawful, corcious, or yoidable grant ; which Judgement in the Cale of Ju- 
ſtice Windbam was «firmed by allthe Judges in this Caſe. So it was reſolved by all the 
Judges of Exgland and Barons of the Exchequeryfor the one cauſe or for the other, that the 
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eftate which paſſed by the fine as to the eſtate rail was not abſolurely determined by the 
death of che Tenant in ail. 

2. It was reſolved by all the Juſtices and Barons of che Exchequer n«lo contradicente, 
chat alchough by che death of renant in tail, a right of eſtate rail doch deſcend to the iſſue, 
in as much as he dicd before all the proclamacions were paſt ; yer when tbe proclamations 
pals without any claim made by the iſſue in tail upon the land, this right which deſcended 
to himis barred by the S:arures of 4 H.7. & 32 H.3. For although the fine without the 
proclamations, nor the proclamations withour the fine cannot barre an eſtate tail ; and al- 
though char after the fine levied, and before all the proclamations be paſt, a right is deſcen- 
ded ro the ifſue in tail per formem doxi, which is paramount the fine, and there is no fine 
wich proclamations levied after the death of tenanr in tail to barre this right ſo deſcended 
to the iſſue in cail ; yer for as much as it is provided by the Statute of 33 H.8. That all 
foes levied with proclamations of any lands, tenements, or hereditaments incailed to the 

ſo levying the ſame, or co any of his anceſtors in poſſeſſion, reverſion, or remainder, 

oc in uſe, ſhall be immediately after the fine levied, ingroſſed, and proclamations made, 

ad a ſufficient barre againſt che ſaid perſons and their heirs, claiming the ſame onely 

force of ſuch enrail : And the iſſue ia tail in this Caſe claimerh as heir by force of che 

= tail ; therefore by the expreſs letcer of the ſaid A he is barred : Wich this agrecth 
the Judgemen! in Smith and Stapletons Cale, Plow.Comm.4} 0, 

3. It was reſolved by Pophem and Anderſen chiet Juſtices, and all the other Juſtices 

and Barons of the Exchequer bur three, chat in this Cale the iſſue ig tail being heir and 
ry, cannot by any claim that he can make fave the right of the eſtate tail which is de- 
to him ; bur that after the proclamations are paſt, the eſtate tail ſhall be barred 
by che Scacures of 4 H.7. & 32 H.8. notwi:hſtanding any claim that can be made by 
hm : For it is enaRted by the Statute of 4 H.7. That every fine after the engroſſing of ic, 
ad proclamations had and made, ſhall be a final end, and conclude as well privies as 
: And if no ſaving or exception had been after in the AR, the right of all as well 
as privies had been bound and barred by this AR. And therewith agreeth the 
opinion of five Juſtices 19 H.8.2. /cil. Firs, Jomer, Brudncl, Fitzherbert, Brook, and 
Moe. Then it all the exceptions and ſavings in the AR doe extend to ſtrangers to the 
fine, and not to parties, Or privies, from thence followerh that the heir, or other privy can- 
not by 2ny claim avoid the fine of his aunceſtor, The firſt Exception as to feme co- 
verrs doth not extend to this Caſe ; The ſecond Saving by expreſs words extendeth to tran- 
gers ; Thethird (avant exrends allo to rangers who are no parties or privies to the fine, 
torthe words are, And alſo ſaving to all other perſons all ſuch ARion, Right, &c. as firſt 
ſhall grow, remain, deſcend, or come after the (aid fine ingroſſed, &c. by force of any gifc 
rail, &c. fo that it appeaceth by theſe words (laving to all ocher perſons, &c.) that he 
who ſhall cake benefic of this ſaving ought to be another perſon, and not party or privy to 
the fine : And therewith agreeth the opinion of the ſaid five Juſtices in 19 H.8. Bur if 
tenant in tail makech a feoffment, and the feoffee levieth a fine with proclamations, the 


this third faving, tor he is the firſt co whom the right doth accrue, and delcend after the 
fine levied. Bur if tenant in cail be difſeiſed, and the difleiſor levierh a fine with procla- 
mations, and five years paſs, and af:erwards tehant in tail dieth, there the iſſue ia tail is 
barred as it is there alſo bolden : For there after the fine levied the tenant in rail himſelf 
had _—_ that the iflue in tail was not the firſt co whom the right did accrue and de- 
ſerad after the fine levied, bur after the feoffment in fee be himſelf had nor any righe : And 
wich this diverficy agreeth che opinion in Srowels Caſe in Plowdens Commentaries ; but in 
none of thoſe Caſes the iſſue was privy, but a Rtrang<r to him who levied the fine. Allo 
the Seatute of 3 2 H $8. which is but an explanation and interpreracion of the ARt of 4 H.7. 
jo b by the preamble thereof | expoundeth the ſaid ARt in ſuch manner, that 1s co 
Fha al fines levied with proclamations according to the Statute ot 4 H.7. of any 
kods, &c. in any wiſe entailed to the perſon ſo levying the ſame fine, or to any of his aun- 
o&flors, ſhall be immediacely after che ſame fine levied, ingroſſed,and proclamation made, 
adjudoed a ſufficient barre,8&&c. And in all this ARtthere is no faving for the iſſue ia rail. 
Ergo after the prochamations paſt, by the expreſs proviſion of this Stature the iNue intail 
«barred, and no powers left co him to make claim, for the intent of the AR was (as ap- 
prarech by the preamble) to barre him by the fine, and therefore it was neyer incended co 
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is right : But againſt this it was objeRted, That alchough the letter of the ſaid Acts, 
nl of the Att of 32 H.8. were agaiaſſt the iſſue in tail in this Cale, yer he may 
make his claim by the equity and intent and meani” g of the laid As; for otherwiſe to 
what purpoſe ſhall the proclamations be made, if not that thoſe who had lawful Rights, 
Aion, Entry, or Claim might purſue ity for proclamations are made to this end and Pur- 
ofe, and the making of them with luch ſolemnity as they are made ſhould be utterly vain, 
* che ifſue in tail after the death of his father may not purſue his Action, Entry, or Claim 
before all the proclamations doe incurre : For the AR of 32 H.$8. doth not barre ary 
ranger, but he who levieth the fine, and the iffue of his body. And therefore if the i{]ue 
after the death of his father cannot purſue his ARtion, Entry, or Claim before the procla- 
mations incurre, the proclamations in ſuch Caſe ſhall be urcerly idle and yain, 
To which it was anſwered, Tha: che At of 32 H.8. being an A which explainer; 
and expoundeth the ARtof 4 H.7. as to the fine by the tenant in tail, ſhall not be take» 
by any ſtrained conſtruRion againli the letter, for then it will be requiſite tO have anoths; 
new A& to make explanation and expoſition what was done by the former AR, and (© ;; 
nfunit um. 
- Ic appearech by the Statute of 4 H7. the laſt clauſe, that every perſon hath liber:y 
to purſue his fine according to the ſaid AR, ſcil. with proclamations 1n tour ſeveral Terms 
after the fhne engroſſed, or without proclamations, for 19 was the uſe before the ſaid AR 
and therefore the AQ of 32 H 8. which explainethche AR of 4 H.7. of neceſſity do:}; 

reſcribe that proclamation ſhall be made according to the AR of 4 H.7, to diltinguiſl: i: 
BR a fine at the Common Law, which was nor n barreto the eftate in tail, and not to 
enable the iſſue ro make claim, For as hath been ſaid, it ſhall be againſt the intertion cf 
the AR expreſſed in the preamble, and againſt the expreſs purview of the body of the At ; 
ſo that ic was material that the fine ſhall be levied with proclamations, otherwiſe it (could 
no: be levied according to the Statute of 4 H.7. which was interpreted and expound«d 
by the ſaid At of 32 H.8, $200 : 

3- It ſhall be greatly inconvenient, that when tenant in tail levieth a fine of a reverſor 
or remainder &c. expeQant upon an eſtate for life, or upon a bargain and ſale upon valu- 
able con{;deration, or for the advancement of his children, or torthe paiment of his debrs, 
&c. and dieth before proclamations paſſed, that all ſhall be ayoided by the claim of thc 
heir in tail, when the conuſee cannot have berter aſſurance, either by common Recoyery 
(ia that he was not tenant to the Precipe) or otherwiſe, | 

4. Iris proved by divers Judgements and Reſolutions given betore this time, that th: 
iſſue in tail in ſuch Caſe ſhall not make claim to fave the eſtate rail, burtthat after pro. 
clamations had he ſhall be barred, Paſch. 28 Eliz. Ror.13, Edward Lord Zonch brough: 
a Formedon in the Deſcender of the moity of a Mannor,&c. againſt Bampfield, who plead 
in barre, that John great Grandfather of the demandant levied a fine ſur conwſans 4: 
droit come ceo,&c. with proclamations of the ſaid moity Paſcb. 30 H.8. which was by 
the ſame fine granted and rendred to the ſaid John and his heirs, whoſe eftate che ceran; 
had ; The demandant replied, and ſaid, That at the time of the fine levied, and at all times 
after (and ſhewed how; the ſaid Richard Bampfield now tenant, was ſeiled of the lard in 
demand in his demeſa as of fee: And upon folemne Argument it was agreed by Anacr'er, 
Periam, Windham, and Rodes Juſtices, That the demandant being heir in tail againſt ſuch 
fne levied by his aunceRor whoſe heir he is, was eltopped to averrre his leifin and conti- 
nuance thereof in a ſtranger at the time of the ſaid fine levied, nor to averre, 2 ud partes 

fionts nibil habuerunt : And in the fame Caſe the Juſtices did conſider, if before the Sta- 
tutes of 4 H.7. & 32 H.8. ſuch averrement were avowable in Law. And it ſeemed by the 
opinion of the Books, that before the Statute of 4 H.7. & 33 H.$ that the iſſue in tail was 
not admitted to ſuch auerrements againſt a fine levied by his aunceſtor. And that appea- 
reth by the Statute of 27 E.1. cap.1, de Finibus levatss, which reciteth, © mod per aligned 
tempwa preteritam, Oc, partes finium, & earum partium heredes (contra leges & con- 
ſmetudines Regni noſtri antiquins uſitat”) ſuper hnjuſmodi finibus adnullandis + evacu- 
and, admittebantur propenere quod ante finem levatum & tempore levations; ejuſdem, > 
poſtea perentes ſew querentes aut eorum anteceſſores de tenementss in finibus content”, aut d: 
aliqua parte earundem ſemper fuer” ſeifiti, & fic fines hnjuſmod; rite levatos per Jura: 
patrie false, ſubordinate, & maliciost procurat' multotiens evacuabant &+ adnihillabant. 
+ hac minus juſte : Statuimm quod difts exceptiones ſen re/ponſiones, vel inquifitionts 
pairiz 
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patrie ſuper bigjw/mods exceptionibus ſeu reſponſianibus, nullo mods contra hnjn/modi reco- 
gnitiones & fines de cetero admittantur. But againſt chat, three Exceptions were made. 

rt. That it is provided by the Statue of Don Condirionalibar, quod (as to the ifſue 
in tail ) fins ipſo jwre ſit nallus. 

2. That the ſaid AR of 27 E.r. doth not extend to heirs in tail, but onely to heirs in 
fee ſimple, 25 arguende diciewr in$ H.4.7. forthe iffues intails are not bound by fines, or 
any other Record which enureth by way of eſtoppel or concluſion. 

3. The ſaid AR of 27 E.r. ſpeaketh de finibus rite levatu, and 2 fine is not ſaid rite 
leviens, when there wanterh le fin in the one party or the other, fo that parres fins nihl 
babnerunt ; but fo hath the ſaid Act by the Judges in ancient times been interpreted, as 
appearech by che Book in 46 E.3.41- pl.20, where in a Formedon in the Deſcender the te- 
cane pleaded a fine with warramy in barre, the demandant replied, qzod partes fins mivil 
babuerant. Andiz Af 8. it is 12id, that it hath been adjudged a good plea for the ifſue 
ia tail againſt a fine and render of his tather, ro alledge the continuance in his father, 
and that he died ſciſed, and that he entred as fon and heir. And Br. tir. Fines 109. a fine 
levied with proclamation by tenant in tail may be avoided by the iſſue, þ pertes fins ni- 
bil babwer wnt,, for the Statute is imended de finibms rite levatis; and therefore the iſſue in 
nil may plead quod partes finw nin babmerant, for then it is buta fine by condufion be- 
eween the parties: And in 13 E.z. Replication 62. and 17 E-3.53. ſome held that a fine 
is not rite levers, When partes finis nibil babzermar, tor (eifin in one of the perries is of 
the eſſence of a fine rightfully levied. 

Tothe firſt O »jeHion it was anſwered, that the Statute of Donw Conditionalibus was 
made} E 1. and the Statute de Finibns was made 27 E.r, in which the iſſue in cail is 
not excepted, Ergo he ſhall be bounden by the latter ARt, and therewith agreeth good 
opinionin 8 H.4 8. 

To the ſecond ObjeRion, although the ifſue in tail was not bound by any fine by his 
aunceſtor before the Statute of 4 H.7. yet as hath been ſaid, he was ouſted to ayerre in 
fuch Caſe, quod perres fins ml babuerunt, and being privy as heir to him who levied che 

fine, was by the Statute of 27 E-1. eftopped and conciuded to anaihilate the fine of his 
anceſtor by ſuch plea; And alchough it 1» provided by the Scacuce of Dons Conditiona- 
libus, Yuod fints ipſo jure (it nnllns, that is tO ſay, to barre the right of the iſſue in tail, 
yet it is an cſtoppel for him to ſay, Qnod partes finis mbil habuernnt. And therefore the 
Caſe is remarkable in 33 E.3. Eftoppe! 380, where the Cale in eff:& was : Grandfather, 
fachef, and ſon ; the ſon brought a Formeden of a gift ia tail made to the Grandfather, 
the tenant vouched one T.. as coufin and heir of E. within age, and prayed that the parol 
might demurre, and the demandaart faid that the youchee nor any of his aunceftors, &c. 
were {eiſed after the ſeifin of his Grandfather, of whieh ſciſin, &c, Thetenant ſaid, thac the 
Grandfather of the demandane levied a fine of the tenements in demand to E. and deman- 
ded Judgemenc, if againft the fine levied by his Grandfather, whole heir he is, he ſhall be 
reftrained to ſuch averrement. The demandaart faid that the Stature, /ci/. De dons condi- 
rionalibus, voided the fine by the aunceſtor in tail ; and yer by Judgement of the Cour: he 
was ouſted of the ſaid averremenct ; for there ic was laid that the Statute voided the fine as 
to barre the heir in tail of Action, neverrheleſs the fine remained in force to reftrain the heir 
in tail ro averre a thing contrary to the fine as well as the heir in fee imple ; and therewith 
agreeth 22 E.3.17.& 33 H.6.18. by Telverton and others. 

As to the fourth Objetion, a fine may be ſaid rite levarns, although that partes fins 
nibil habzer ans, for rite levatas is as much to lay within the ſaid AR, as duly levied, char 
is to ſay, in due form of Law : For the fame AR doth ouſt the parties ot ſuch averremenc, 
and therefore rite levarws ought to be fo expounded ; and a fine may be ſaid levied in due 
form of Law,although it be a fine meerly by concluſion : And as to the laid Caſe in 46 E.z. 
it ought to be intended of a fine levied by a collaceral aunceftor , from whom the deman- 
dant doch not claim the land, and then the averrement is good, for heres dicitur ab here- 
ditate, vide 1g H.8.6.6. by 1nglefield and others ; and 38 E. 3.10. 36 H. 6. View 30. 
And inthe ſaid A& it is ſaid earawm partiuw heredes, it is to be intended of ſuch an heir 
who claimeth the inhericance from that aunceſtor who levieth the fine: As in a Formedow 
of 2 gift made co the father of the demandant, the tenant pleaded the fine of the Grandfa- 
ther of the demandant with warramy, &c. the demandant may plead, 2 nod partes finis 
wihil habnernnt, but that himſelf was feiled ar-therime ; and therewith agreeth g3 H.6, 

ER 15, 


[89] 


[6] 


The Caſe of Fines. Part III. 


CS 


, '8. x2 E.2. Replication 62. 22 £.3.17.17 E.3. And astothe faid Book of 
" A s. a> Gemad fe good Law ; for there is a difference when tenant in tail le. 
vieth a* fine /«r connſaxs de droit come cro,E&c. and when he accepteth ſuch a fine, and 
maketh a grant and render, for againſt a fine levied by renant in tail ſur conulans de 
droit come ceo,75c. his heir cannot averre continuanceg&c. in his aunceſtor, for that ſhall be 

contrary to the fine, which is reſtrained by the Statute de F inibus, as Fairfax, Litletoy, 
and Brien beld in 13 E.4.15, 8 H.4.8& 9. And lo Sherd (aid in the ſame Book of 
13 A. Bur when tenant in tail accepteth a hae, and granterh and rendrech the land 
by the ſame fine (which is but execntory) there if no execution be ſued in the life of te. 
nant in tail, his iſſue may averre continuance of poſleſſion, &c. in his father, for that well 
Rands with the fine, for acceptance of a fine /xr conxſan:s de droit come ceo, &c. which 
preſuppoleth a gift precedent ſhall not alter the eſtate, and the grant and render un:1| i; 
be executed doth not deveft any eſtate out of the tenant in tail, and by conſequence, he 
continueth tenant in tail, and therewith a h41 E.3.14. 42 E.3.9.8 Aſl.33 11H 4. 
$5.4. And ſo and according to this difterence was it adjudged A. 3 & 4 Els. in the 
Common Pleas, Ror. 1483. Conwbies Caſe, where the Cale was ſuch ; Palmer and Mary 
his wife ſeiſed for the life of the wife as of her right, the remainder unto Elizabeth Cer - 
bie in tail, the remainder to the ſaid Elizabeth in fee; Palmer and his wife levied a fi-c 
[mr conuſans de droit come ceo,&c. to the ſaid Elizabeth with Proclamations, who gran- 
red and rendred a rent of 27. 10.5. tothe conulors for term of their lives with claule of d:- 
refs : and afterwards Elizabeth died, and the land deſcended to Henry Conubic her ſon 
and heir in tail, who leaſed the land to Parker for years; and afterwards Aary Cird , 
Palmer diftrained for the rent, and he brought a Repleyin : And in this Caſe two Poin:s 
were reſolved and adjudged. 

7. That againſt ſuch fine accepted by tenant in tail, the iſſue may averre continuance of 
ſeifin by force of the tail, and the iſſue in tail is not eftopped by the admittance and acce- 
ptance of his aunceſtor, : 

2. That the grant and render of the rent was not within the Statute of 4 H.7. cr 3:2 
H.$. becauſe the fine was not levied of the land it ſelf which was entailed bur of a ren: 
newly created out of the land : But in the Caſe of the Lord Zexch it was reſolves by all 
the Judges of the Common Pleas, that the Statures of 4 H.7. & 32 H. 8. extend to fires 
levied by concluſion, and ſhall binde the eftate tail, although parres - mil habuerunt ; 
As if tenant in tail maketh a teoftmenc in fee, or be difſciſed, and afterwards levieth a fice 
with proclamations to a ſtranger, ic ſhall binde the eftate rail, and the iſſues in rail are bar- 
red forever. And it is to be obſerved, that the Statue of 32 H.8. ſaith, All fines levied 
of any lands, tenements, or hereditaments, in any wile entailed to the perſon ſo levying the 
ſame, or to any of his aunceſtors,&c. and the land is entailed to the perſon who levieth 
the fine, although he were nor ſeiſed thereof art the time. And in the Statute of 4 H.7. 
(which is expounded by the At of 33 H.8.) is a laving to every perſon or perſons no: 
party or privy to the ſaid fine, their exception, quod partes fins nihil habwernnt ; and the 
ifſue in tail is privy for he claimeth as heir and by deſcent. And afterwards /cil. 1. 29 
& 30 Fliz. Judgement was given accordingly, ſci. that the demandant ſhould be bar- 
red ;/which Caſe I haye Reported more at large, becauſe icis remarkable, and the firit 
Judgement which was given in the ſaid Poinc upon the ſaid Statutes. And it was (aid, 
that the ſaid Judgement did rule the Point now in debate, for thereby ic appeareth, If ce- 
nant in tail be difſeiſed, and levieth a fine and dieth before all the proclamations are paſt, 
although the iſſue enter into the land ; yet after the proclamations are made he ſhall be 
barred, for he cannot ſay, quod partes fins nihil habuerunt; And it was ſaid, thatif in 
caſe when tenant in tail hath nothing at the time of the fine levied that the iſſue ſhall be 
barred by the ſaid Statutes, 4 fortiors, when tznant in cail at the time of the fine levied is 
ſeiſed of an eſtate tail (be ic in poſſeſſion, reverſion,or remainder) which may in truth [and 
= by concluſion onely) pats by the faid fine, the iſſue ſhall be barred by the ſaid 

catures, 

Alſo in ans. 20 Eliz. the Caſe of one Archer in the Common Pleas, it was reſolved by 
Sir Famer Dier, Manwoed, Moxnſon,and Mead, that where lands were given to the Grand- 
facher and his wife in (pecial tail, the Grandfather died, the father ifſciled the Grandmo- 
thec, and levied a fine with proclamations ; the Grandmother died, the father dicth, that 
the ſon was barred ; and yer the father at the time of the fine levied had but a podlibility 
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(che Grandmother living) to the eſtate tail,. Yet. the Judges did expound the Statute of 


2 H.$. (bcing an AR ot explanation) according to the letter, /c/, that for as much as 
the land was entailed to his aunceſtor, although his aunceſtor were alive ; ſo chat no eſtate 
in right was deſcended to him which he might pals or ex2cute, yet becauſe the faid Sta- 
rute Laich, intailed co the perſon ſo levying or to any of his aunceſtors in the disjunRive, i; 
was holden that the fine with proclamations did barre the right, which after the fine ſhould 
deſcend to bim, not onely as to himſel?, bur asto all che heirs in ſrail ; pars rarione, it was 
Gaid chat in the Caſe 1n Queſtion, for as much as it is provided, That after the proclama- 
tions paſt che eſtate ſhall be barred without any faving for the iſſue; the iſſue ſhall be bar- 
red notwithſtanding any claim by him accordicg to the letter and purview of the AQ. 
And upon thele two Cales of the Lord Zouch and Archer it followeth, That if the Grand- 
facher be tenant incail, and the father in his lite having nothing in che land, levieth a fine 
with proclamations, and the Grandfather dieth, and afterwards the father dieth ; That 
this fine ſhall binde the ifſue, which as was ſaid was the ſtronger Caſe, then the Caſe now 
in Queſt n. 

L AY in the Term of S. Aichazl, 23 & 24 Eliz. inthe Common Pleas, and the Caf 
was tfuch 3 Sir George Blunt was tenant in tail of divers Mannors in the Counties of 
Shrewsbury and Staford, and had flue a daughter who was married to one Puyſiowe : 
And afterward» in Eaſter and Trinity Term, 23 Eliz. $:r George levied a fine of the laid 
Mannors to one Laces of worcefter ſhire, and died ia Auguſt following, Purſlow and his 
wife brought a Formedon, and pendant the pica proclamations paſſed ; it was agreed by 
the whole Court, that the Defendant ſhould plead the fine and proclamations which paſſed 

ant the Writ, and ſhould barre the demandant; and yer in the faid Cafe a right of 
1n:ail deſcended ro the wife of Par/iow, and prelenily they tued their Formedon , which 
was as much as they could doe; for the fine is the conveyance which paſſeth the eſtate, 
2nd che proclamations are but 2 ſhort repericion of the fine, and are by the Statute of: 32 
H.$, cnely added (25 hath been 1aid ) ro declare that it is a fine according to the Statute of 
4 H.7. which barreth the eſta:e :21l, and not a fine at the Common Law : Ex hee four 
things are to be oblerved, ; 

1. That though that after the fine levied a right of intail deſcended to the wife of 
ear, i yet after the Proclamations palt, che right which deſcended is barred by force of 
the hae. 

2. That alchough a Formedon be brought and purſued, yer when after the proclama- 
tions paſs the fine is a barre; and what realon ſhall thece be that the ifſue in rail ſhall be 
more barred of bis right which deſcends to him, and of his rightful Action which he hath 
purſued for the recovery of his right, then the ifſue ſhould be barred in the Caſe in que- 
tion after the proclamations paſt, notwithſtanding his entry or claim in paws. 

3, When tenant in cail levieth a fine and dieth before proclamations, that the ifſue in 
rail is not within any of the ſavings of 4 H.7. for if he ſhall be, then the bringing of his 
Formedon before all the proclamacions paſſed, and the purſuing ot it ſhould avoid the barre 
which the Statute made after the proclamations paſt. 

4. That in ſuch Caſe the proclamations lerve to no purpole, but onely to diſtinguiſh 
tha it is a fine levied according to :he Statute of 4 H.7. For although that the ifſue ha- 
ving notice of the proclamations bringeth his Formeaen, yer it ſhal! nor avail him. 

Trin, 4 Eliz.. in the Common Pleas, a Caſe was, as Bend/ves Serjeant at Law repor- 
teth, to this effe&t : Tenant in tail doth ditcontinue in fee, and difſeiſeth the diſcontinue, 
and levieth a fine ſur conuſans de dreit come ceo with proclamations to a ſtranger, and a= 
keth back aneftate by render in the (ame fine ; and the diſcontinuee before all the procla- 
mations paſt entrerh, and claimeth the land, and ayoideth the eftate which paſſeth by the 
fine, and afterwards proclamations paſs, tenant in rail continueth his poſlefſion and dierh 
ſeiſed within the year after the entry and claim ; The Queſtion was, if che heir in rail be 
remitted, or if the entry of the diſcontinuee were lawful ; And the opinion of the Juſtices 
was, That the heir in tail was not remitted, but that he was barred by the Starute of 33 
H.$. although che eſtate which paſſed by the fine was uterly avoided betore the procla- 
mations paſſed. By which it appeareth, that although that che eftate which paſſerth by the 
fine be utterly defeated before the proclamations, yer when after the proclamations pals, 
cheeſtate tail ſhall bepaſſed. And lo the doube which was conceived in the Kings Bench, 
M.38 & 39 Eliz. in an Eje&ione firme, beeween Harvy Plaintiff, and Facy Defenda:e, 
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pon & demiſe ma de by Robert Bret Eſquire, of land in Northpeddertor, where the (- _— 
Point Was 1n queltiony and not adjudged ; for the ſaid Robert Bree, and Arthur Acclam 
Eilquire, who was the Defendants lefſor did agree, and Bret who claimed by the fire ad 
good part of the inheritance, was well reſolyed, | 

5. It was reſolved, that alchough the iſſue in tail be beyond the Sea, yer for as nw 2, 
he 15 privy and out of all the ſavings of the Statute of 4 H.7. heis bourd, alchough he Ls 
teyond the Sea, in the {ame manner as the ifſue in tail was within age, or under coycr:.re, 
. or Noncompos ments, or in Priſon ; and that was agreed by all the Juſtices »»{o cory; 
dicente ; Ex hoc [equitar, that the entry or claim of che iſſue in tail before all the procls. 
mations are paſt is not material, for if the entry or claim of the iſſue in rail ſhall be of 2; 
force, then it ſhall be hard co binde them for want of claim, which have not power or ;-. 
relligence ro make entry or daim, and their Nonclaim was not prejudicial to them by :!; 
rule and reaſon of the Common Law. And if Intancy, Coverture, Non ſane mem::»i, 
or impriſonment of the heir in tail, in ſuch Caſe ſhall give him power to ayoid the fire, | | 
this Caſe no man ſhall be aſſured of lands conveyed to him by fine. 

Note Reader, there was never any Judgement or Reſolution of any Cour: a oainſt tc 
third Point reſolved in this Caſe ; but the opin:on of Councellors argwendo in Smi: 
and Stapleton: Caſe, Plow. Comm.430. And the opinion of Brook tir. Aſſurance 6. 27.4 
Fines 109. But thole opinions are not onely againſt and contrary to the taid Judpemer:s 
and Reſolutions aforeſaid, of the Courts atoreſaid, bur would bring in great incorverier ce 
in weakening of the general Afſurance of lands : And obſerve well all theſe Points 5-4 
reſolyed, and the ſaid former Judgements and Reſolutions cited in this Cale, for 55 1 c-n. 
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ceive they are grounded upoh deep and pregnant reaſon, tending to the repoſe ard quietic 
of infinite inheritances. | 
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non Eiquitre, of the Mannor of Szdbwury in the County of 
Darby ; The tenant pleaded, that her husband was allo ſeiſed 
of certain lands in the ſame County in his demefn as of tee ; 
and by deed indented did thereot enfeoff Sir Thomas Gifford 
Knight, and others, and their heirs to the uſe of himſelf for the 
term of his life without impeachment of Walt ; And after his 
deceaic to the uſe of the demandant then his wife for the 
term of her life, and after her Ceceaſe tothe ule of the right 
heirs of the husband ; And averred that the faid eftate limi- 
ted for life ro the Cemandant was for her Joynture, and in full ſatisfaRion of her Dower, 
and that after the death Of her husband the demandant entred into the ſaid land (@ limi- 
ted to her for her Joynture and agreed tothe ſame. To which the demandant replied,and 
confeſſed the ſaid feoftment, and the limitation of the uſes, ſc:/. to the uſe of the husband 
for life without impeachment of Waſt, and afkerwards to the uſe of the demandant for her 
life ; but further ſaid, Thar the ſaid limitation to the wite for life was upon condition that 
ſhe ſhould perform the laft Wili of her husband ; and ſhewed all che Will in certain, in 
which divers things were to be pertormed by the demandan:, and demanded Judgemenc 
it che tenant ſhall be admitted, and received to averre that this eſtate ſo limited to the 
wie upon condition, was for the Joyn:ure of the wife, and in fatistaQtion of her Dower, 
Upon which matrer the tenant did demurre in Law: Ard in this Cate five Poiats were 
reſolved. 

t. That by the Rule of the Common Law, a right or ti:le that any one hath to any 
lands or tenements of any eſtate of inheritar.ce or trcehold, cannot be barred by acceptance 
of any manner of collateral fatisfation or recompence: Asif A, difſe:ſe B. tenant for life 
or in feeof the Mannor of Dale, and afterwards oiveth the Mannor of Sale to B, and his 
heirs in full ſatisfation of all his Rights and Actions which he hath in or for the Mannor 
ot Dale, which B, accepteth; yet B. may enter into the Mannor of Dale, or recover the 
lame 1a a real Aion, For a right or title of freehold or inhesitance cannot be barred by 
any collateral ſatisfaQtion, bu: by Releate or Confirmation, or by an a&t which doth rant 
amount ; And therefore ic is commonly faid in our Books, that Accord with fatisfaRion 
15 2 good plea in perlonal Actions where damages are onely to be recovered, and not in real 
Actions: Vide 13 H.7.1 3,20,--c. And that was the reaſon that no collateral ſatisfaftion 
or recompence made to the wife in ſatisfaion of her Dower, was any barre of her Dower 


by the Common Law : But Dower ad oſtium Eccle/icy or Ex aſſenſn patru did conclude 
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her of her Dower, it ſhe did enter 10to the land aſſigned her after the death of her hull 
band, for the Law doth allow them, being made in 1u.chform as the Law doth require tg 
be Dower in Law. Burt if a man in corfideration of a marriage after to be had with 4, 
make an eſtate of certain lznds to her for her life, in full ſatisfaRtion of all the Dower 
which af:er marriage may accrue unto her in any ot his lands, and after they doe enter- 
marry, it was not any barre of her dower at the Common Law for two caules ; Ore, be. 
cauſe ſhe had not ary title of Dower at the time of the acceptance of the ſatisfaRtion, by; 
it accrued after : Secondly, becauſe that no collateral ſatisfaction can barre any rig! c; 
ticle of ary inheritance or treeho1d, as hath been ſaid ; Ard by that the doubt in 29 £ I.2, 
ic well 1elolved. So if the husband purchace, or cauſe an ettaie to be made to hm a-4 
his wife for life, or in tail in full fatistaRion of her Dower and dieth, it was n«t any ba: te 
of her Dower at the Common Law, cauſa qua ſupra. So if ater the death of the hi sbard 
the heir maketh an eſtate to the wie for lite of any land (whereof ſhe is not dowable 1; 
ill GatisfaRion of her Dower, it is not any varre of her Dower : See the Caſe now in (he 
Reports of the I ord Dier, 1 Har. 91. acc and vid: 31 E.z. Sire facies 59. Be ore the 
making of the >catute of 27 H.8. cap.10. The greateſt part of the lard in F» glans was 
@cn eyed to ſundry perſons to uſes, and for as much as a wife was not dowable of an e, 
her father or friends upon marriage did procure the husband to take eftate from hs te £. 
fees, or others ſeiled to his uſe, to him and to his wife betore or after marriage f.r the; 
lives,or intail for a compecent proviſion for the wife after the death of the Busband ; Thr 
came the Statute of 27 H.8. which crangerreth the poſſeſſion and cftate of the lar, to 
the uſe, by wh-ch the busbancs were ſeited accordingly, and by con!equence if furthe: Pp: 0- 
viſion bad not been made, the wives ſhoul4 have as well their Dowers as their Joyn:wes 
fo the realons aforeſaid. And for this cauſe the branches concerning Joyn-vres were 
added to the ſaid Statute of 27 H,8. And therefore it was relolved, that if this et? at+ 1n 
the C ſe ac Barre limited cothe wife was not within the ſaid AR of 27 H.8. that by the 
Common Law it was not any barre of the demandants Dower, bur that ſhe ſhould 1:ave 
both. 

Secondly, it was reſulyed, That if a man make a fecffment to the uſe of himſel* for life, 
and afterwards to the uſe of his wife for her liſe, for the Joynture of his wife, that tuch 
eftate in remainder is wichin the intent cf che ſaid AR of 29 H.8. For alchough the $:2- 
rure expreſſerh particularly theſe five forms, that is to ſay 1. 1o tusband and wife, ard 
the heirs of the rare ; 2, To the husband ard wife and the heirs of their two bo. cs ; 
3. To the husband and wite, and the heirs of the body of one of them ; 4. To the hut- 
band and his wife for their lives; 5- To the busband and wife for the life of the wife ; 1cr 
many eſtates not there expreſſed are within this AQ, for the ſaid particular forms are ec: 
but for examples, and not to exclude any other eſtate, which is ro ſucheffeA, and 2grecth 
with the incent of the makers of the AR; And although it was objected, that all che cx- 
amples expreſſed in the Act are of a j ynt eftaze made co the husband and wife, and rore 
of them tothe wife onely, ory way of remainder ; and al.hough by a Provi'o in the 
fame A&it is provided, That if any wife ſhall have any Mannors.lands &c. untc her afſu- 
red after marriage for term of her life, or otherwiſe in Joynure.&c. lo as thele:ter ct (he 
AR doth import a joynt eſtate, and that this word ( Jun&wra) implieth a jr ynt eliae; 
and that the Dowers of women are much favoured in Law ; yet it was relolved tha: all 1s 
to one effe&t as to the wi'e, to limit an eftate to the husband & hi+ wite for their lives, and 
to the hu-band for |.fe the remainder to the wife for her life ; tor the one efiate is as bene- 
ficial to the wife as the other. See after the Caſe of A/bren as to this Point, But 't was 
reſolved, that the eſtate which by force of this At ſhali be in lieu and barre of her Dower 
ought by the limitation thereof rake effect immediately after the death of the husband. for 
that app: areth by all the examples exprefled in the Act, /c/. that the eſtates of the wives 
ſhould take effeR immediately after the death of their husbands : And theretore no other 
eftate not exprefled in the AR, ſhall be caken by the equity of the AR, if it hath not the 
ſame beginning for the b-nefit of the wives as the examples purport : Ard therefore if 
the husband maketh a feoffmenc in fee to the uſe cf himielf for life, and afterwards tothe 
uſe of B. for life, and afterwards to the uſe of his wife for lite for her Joynwe, ic is not 
within the AQ, although B. dieth living the husband. So if the husband make a tec ff- 
ment in fee to the ule of A. for life. and afterwards to the uſe of his wite for her life for ber 


Joyncure, it is not within the AR although A. dieth living the husband. For in cheie and 
other 
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other J}ke Caſes, for as much as at the time of the limitation of che eſtates chey were out of 
the AR, becaule it was not certain that the eſtate of the wite ſhall take effeR preſently by 
the death of the husband,as it ought by the AR, no ſubſequent eyent can make them with- 


in the Act. For qued ab initio non valet, in tratts tempor non convaleſcet, © que 
walo [unt inchoata principie, vix eſt ut bono peragantur exits: And therefore in all the 
faid like Cales, alrhosgh he wife attain to them, and earrerh, atd taketh the profits, yer 
ſhe ſhall have Dower of the reſidue. For if the ſaid AR doth not barre her, the Common 
Law, as hath been laid before ſhall not conclude her in fuch Caſe of her Dower. And 
the Lord Der (aid, that it was adjudged in Queen AMaries time, that where the Duke of 
Somerſet purchaſed lands to him and to the Dutcheſs his wife, & to the heirs males of their 

two bogies, that although the lame was not any of the eltates put tor example in the ſaid 

AR, yet it was adjudged that it was within the intent of the Act, and that you may ſee 

in the Lord Diers Reports, 1 314.96. Allo the Lord Dier (aid that it was relolved in the 

time of Queen Elizabeth, that where one Aſhton 1n performance of coyenants of a marri- 

a2geto he between his lon and one A. made a feotment to the uſe of A. for her life for her 

Joynture, and afrerwards they entermarried, and the husband died, it was 2 good Joy- 

ture within the intent of the ARt ; and yer all the five examples are of eftates made to the 

husband and wife : But in the (aid Caſc of AſÞron, the eſtate was made before marriage, fo 

asthere was not any husband or wite at the time of the making of the eſtate ; alſo the 

eſtate was onely tothe woman, where all the examples are of a zoync eſtate, bur all is of 

one efteR, which Caſe you may ſee 1 6 & 7 Eli. Dier 228, 

Thirdly, it was reſolved, that al:houga the eſtate limited to the wife were upon condi- 
tion, and although that Dower (in lieu of which the Joynture cometh) at the Common 
Law was an ablolute eſtate for life; yet for as much as an eſtate for life upon condition is 
an eftate for life, it was within the words and the intent of the AR, it the wife after the 
death of her hus>and accept thereof : For it was agreed, that a Joynture is a competen: 
livehhood of freehold for che wife to take effect pretently after the death of her husband, it 
ſhe be not the cauſe of the determination, or forteiture thereof; And therefore if the huſ- 
band maketh a feoffment ia fee to the uſe of his wite, for anothers life for her Joynrure, ir 
is not within the AR, for the eſtate is not for the wives lite, and by that ſhe ſhall be deſti- 
tute of livehhood : Bur if a man maketh a feoffment infee ro the uſe of himſelf for life, 
and after to the uſe of his wie 4urance viduitate ſus for her Joyature, the ſame is aneftate 
to her for her life, and it cannot determine without ber own a&, and therefore it is a Joyn- 
ture within the ſaid At, The lame Law of an eſtate made to the wife for ber life upon 
Conditiongfor if the do not break the Condition, it is an eltate. co her for her life. Andia 
the Cale at the Barre if the Condition binde her to any unreaſonable thing, ſhe might have 
waved it, but when ſhe af:er the death of her husband entreth and acceptech of the condi 
tional eftate for her Joyncure, ſhe is barred of her Dower, 

Fourthly, it was reſolved, that it a Joynture be made to a woman before marriage, thas 
afcer the death of her husband (he cannot wave it, and take her Dower, as ſhe may of a 
Joynture made to her during the marriage, and that by force of the ſaid Proviſo, the effe& 
of which is, thatif any woman hath any mannor$, lands, tenements, of hereditaments 
aſſured to her after marriage for the term of her life, or otherwiſe in Joynture, &c. that 
ſhe after the death of her husband ſhall have liberty co retuſe it. By whuch, they reſolved, 
that if the Joyncure were made before marriage, that the intent of che makers of the AA 
was, that ſhe ſhould not refuſe, but ſhall rake ſuch Joynture as was made to her. Sec 
Aſhton; Cale before to this purpoſe. And it was laid, that if lands be conveyed to a wo- 
man before marriage for part of her Joyature, and atter marriage more land is conveyed to 
her in full of her Joyncure, and in ſatisfaRtion of all her Dower, and afterwards the huſ= 
band dierh, in this Caſe.if the wife wave the land conveyed to her after her marriage, ſhe 
ſhall bavethe land conveyed to her before the marriage, and her Dower allo in the rehdue ; 

for land conveyed to a woman is part of her Joynture, or in ſatisfaRtion of part of her 
Dower is no barre (for the uncertaincy) of any part of her Dower. As it the debtor 
give tothe credizor a horſe or any other thingin ſacisfaRtion of part of his debe, it ſhall 
be a barre for no part for the uncertainty, Alio the words of the AR are, For the Joyurure 
of women, and nox for part of their Joyntures. 

Fifchly, ic was reſolved, chat __— the Cale at Barre the eſtate of the wite was 
upon expreſs Condition to perform his Will, which _——_ conhderation of the _ 
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"© of the eltate. vet it may be averred for the Joynture of the wife, for one conſideration 
_  —— gr er ir be not expreſſed in the deed yer it can be averted as the 
L. Dier ſaid it was adjudged 1D the like Caſe berween Yillers and Beamont in the time of 
Q. 4/ary,which you may lee in his Reports,q & 5P.& 4.146-And inthe Caſe at Bar the 
Cale is fironger,becanſe the ſaid ayerment is given by the faid AR of 27H.8. by the words 
of the AR, For the Joynture of the wife ; and in this Caſe the faid Lord Drier laid that the 
Caſe of 6 E.6, Br. Dower 69, was miſreported, for true it is that it was reſolved, that an 
eſtate infee fimple conveyed to the wifey was not any Joynure within this Statute, tur 
that is to be intended within the Statute of 11 H.7.20. which reftraineth the alicnaticns 
of women, the which AR neither in the letter nor inthe meaning can te interded when a 
woman hath an eſtate in fee fimple; for to reftrain ſuch eftate thac it ſhall nor be aliened,js 
repugnant and a inſt the rule of the Cemmen Law, and utterly out of the letter ard in- 
tentioh of the AR : But he ſaid, that an eſtate in fee hrmple conveyed toa woman fer her 
Joynture, and in full ſatisfaRion of her Dower, is a Joy n:ure within the equity of the laid 
AQ of 27 H.8. for that is a __—_— livehhood to the wife of an eſtate of freehold, to 
take effeR preſently after the death of che husband, fer all the wives life and mere, Ard 
it was fo reſolved in Sir Aorrice Dennis Caſe, which Caſe is now reported 8 E/iz, Diey 
248. And hefaid that the reaſon reported by Br. that a fee imple is no Joynture within 
the ſaid Statute of 27 H.8. is, becauſe that ſuch Joynture is not ſpoken of in the Statute, 
but thar is not any reaſon in Law for three canſes : 

x. Becauſe the principal Caſe at Barre, and divers other Caſes put before were out cf 
the words of the AR, and yet were within the equity and intent of the At. 

2. Ic 2greeth with the deſcription of a Joynture agreed and reſolyed before, 

3. Heſaid, that this eftate in fee ſimple was within the expreſs letter of the AR, for the 
words of the Proviſo are, For term of life, or otherwiſe in Joynture ; which word (other- 
wiſe) extendeth to all other eſtates conveyed to the wife rot mentioned before in the AR : 
for all other eſtates which are as beneficial or more to the woman as the eſtates mentioned 
in the AQ, are within this word (otherWiſe.) And note this word (otherwiſe) is not in- 
definite, but otherwiſe in Joynture, that is, for a Joynture, which is as much to lay (cher. 
wiſe) having all the effeR of the incidents toa Joynure implied in the ſaid five Examples, 
or more: And if an eſtate for life, in tail, or fee ſimple be conveyed to the wife for her 
Joynture, and after- the death of the husband it be eviRed, ſhe ſhall recover Dower to 
the value in the refidue , and ſhall have but an eſtate for life, of what eftate ſoever the 
Joynure be, by an expreſs Proviſo in the ſaid AR of 237 H.$. So that _ the eviticn, 
no greater prejudice ſhall grow to the Terre-tenant, if the Joynture be of any eftate of in- 
heritance, then if it were bur onely for term of her life. And afterwards Judgement in thc 
principal Cafe was given againſt the Defendant, 

Note Reader, in the ſaid Caſe reported by the Lord Breck, it is further ſaid, That 3 
demiſe of land to the wife by the husband by Will is oo barre of Dower, for the ſame is a 
Beneyolence and not a Joynture, per J»fticraries, as it is there reported ; and that is goed 
Law, if it be well underfiood. * Ard as to that ſcme baye ſaid, That no eftate deyiſed ty 
Will can be a Joynture within 27-H 8. for two reaſons. 

I. By theſaid ARt of 27 H.8. all the eſtate of the feoffees was transferred to Ceftay que 
wſe, and by conſequence no lard after the making of that AR was demiſable until the Sta- 
rute of 32 H.8, and therefore a deviſe of land, which then by the Law could not be made, 
cannot be within the ſaid AR of 27 H.8, | 

The other reaſon was, becauſe that every Joynture intended within the AR of 27 H.8. 
1s made and aſſured either before, or during the coverture, as appeareth by the faid AG; 
bur a deviſe takes its effeR after the husbands death : But that none of theſe is any reaſon 
in Law appeareth by the Reſolution following, Mich.38 & 39 Bliz. between Leak ard 
Rendal in the Court of Wards, it was reſolved by the two chief Juſtices, and the who!c 
Court, That if a man deviſeth land to his wife for term of life generally, it cannor be aver- 
red to be for the Joynture of the wife, and in fatisfaRion of her Dower for two cauſes : 

7. Becauſe adeyiſe implicth a conſideration in it ſelf, ard therefore as a deyiſe cannot 
be averred to beto the uſe of another, then to the'deviſee, if it be not expreſſed in the Will, 
no more can a deviſe be averred tobe for a Joynture if it be nor expreſled in the Will. Bur 
2S1t 15 (aid in the ſaid Caſe of 6 E.6. it ſhall be taken for a Beneyolence, and ſo is the 1aid 
Caſc of'6 E,6, tobe intended, | | 
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2. The whole Will concerning lands by the Statutes of 32 & 34 H.8. ought to be in 
writing. and no averrement ought to be taken out of the Will, which cannot be colle&ed 
by the words in the Will, Bur if a man deviſeth lands to a woman for term of her life, or 
in rail, &c. for her Joynture, and in fatisfa&ion of her Dower; it was reſolved, that the 
fame is a good Joyncure within the ſaid At of 27 HS. for as an eſtate for life made to a 
woman before marriage,when ſhe is nor his wite, is within the equity of the faid At: So 
an efiate deviled co a woman for her life, which takerh efte& preſently after his death 
when th: marriage is diſlolyed, is alſo within the equity of the ſaid AR; for ſnch eftate 
well agrecth wich the intent of the makers of the ſaid AR of 27 HS. and with the ſaid 
deſcription of a Joynture m+de by the Juſtices in Vernons Cale. And although that land 
was not deviſable till 32 H.8. yer itis frequent in our Books, that an AR made of late 
times ſhall be caken within the equiry of an At made long time before. As the Statute 
of Marlebridge which was made 52 Hz. gave the Wardſhip of the heir of the tenane 
who held by Knights lervice, notwithſtanding feoftmenc made by collufion, at which time 
and by 2co. year» and more, that is to fay, till the Scaruce of 4 H.7. c.17. which gave the 
Wardſhip of the heir of Ceſtuy que #7, the heir of Ceſtuy que w/e was not in Ward ; And 
yer it 15 holden in 27 H.$.9- that if Ceſtny que wſe ater the Statute of 4 H.7. make a 
\eoffmenc in fee by colluhion, to defraud the Lord of his Ward, it is taken within the equity 
of the Starure of HMariebridge, 

- Alſo the Statute of Denis Conditionalibru made 13 E t. asto the warranty of tenant in 
rail wich Aſſets is taken within the equity ot the Statute of Glomceſter cap.3. made anno 
GE.x as itis holden in 11E. 2. garr.Srath.& 38 E.3.23. For Formedon in Deſcender was 
oven in place of Mortdanceſter, So the Statute of 17/:/t.2.cap.25. made 13 E.t, o1ve 2 
'Cenificate, but gave no Adjornment, but Adjornment is taken by equity of che Statute of 
Magna Charta cap.1;. madeg9 H3.as tis holden 12 E.q.9. So the Statute of 97 R.2. 
gave Aﬀiſe in confinio Comratus, and Rediſſciſin taken by equity of the Statute of Aferron 
cap 3,. made 20 H.;. Vide 1 E.3.:5.& 1: Elit. Dier 289. The B:ſhop of Londen be- 
ing one of the high Comm'ſToners by force of the AR of 1 Eliz. was tranſlated to the Bi- 
ſhoprick of Tork,, yer his authority did remain by force of the AR made 1 E.6. cep.7. 
| And with this Retolucion in Leaks Cale aforeſaid, agreeth the Caſe Reported by the Lord 
Dier 5 El.10. A man leiled of certain land in tee holden in Socage,and of other lands in tail 
holden in C «pire deviſed by his Will in writing the third parr of all his lands to his wife in 
of her Dower, an4 died ; the wife entred in the thitd part of the land in fee 
le. Andit was reſolyec, that it ſhould be a good Barre of her Dower by the ſaid 
AQ of 27 H.8. in the Court of Wards : Note Reader, 2 good difference ; and all the 
opinions Which ſeem to diſagree, well accorded and reconciled. 

Know Reader, that by ſubtile and finiRter countel an evaſion out of the faid AR of 27 
H.8. (as was intended” was deviſed, How women might have Joyntures and Dowers allo 
notwithſtanding the ſaid AR, ard the meaning thereof, And the invention was ſuch ; One 
Cbriſtian who was the wite of one Richard Melles of Suffolk , had a Joynture made of a 
houſe and certain lands in Sreke Nay/ond in the County of S»ffolk , to her husband and 
her, and the heirs of the body of the husband by once * qa Melles unckle of the ſaid Ri- 
chkavd , which Richard was feiſed in fee of other lands in the ſame Town, and afterwards 
Richard dicd; the wife wich certain of her friends in cenfederacy in ſecret manner entred 
into the ſaid renements conveyed to her and claimed them for her Joynure, and yet waved 
the poſle flion, and brough: a Writ of Dower to be endowed of the whole, as well of that 
Which was affigned to her for her Joynrure, as of the retidue of her husbands lands and te 
nements, and had a full third part of all (accomptirg the land conveyed to her for her 
Joynture to be parcel) aſſigned to her by the Sheriff for her Dower | he not knowing the 
prafice) onely our Of the refidue : And when ſhe had her Dower, then ſhe openly-rhered 
into the houſe and land conveyed to her for her Joynture, who was holden out by Thomas 
Pay floweche Terre-renant ; and afterwards ſhe married with one Jobn Sharpe, who brought 
an Aion of Treſpaſs againſt the ſaid Thomas Pmrſlowe, for a Treipals done 10 Fwnii, 18 
Eliz.. in the houſe and land conveyed in Joynture. And Par/iowe by the advice of one of 
the Inner Temple pleaded the ſeoffmient of the ſaid Richard to him and juftified, &c. To 
which the Plaintiffs replied, that before Richard had any thing, that the faid Jobn was (ci- 
ſed, and gave to her husband and her «t /xpra. To which the Defendant rejovned, thac 


the eſtate made to Richard and Chriſtian was for the Joynture of Chriſt ian,and thar after 
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;t her husband, and before the Treſpaſs, ſhe brought a Writ of Dower againſt 
19s ng then Tenant of the land whereof her husband was ſeiſed, and demanded 
the third part of all recovered, and had execution our of the reſidue, and ayerred that the 
ſaid houſe and land was parce] of the land conveyed to her for her Joynture, and no part of 
the land aſſigned to her tor her Dower. To which the Flaintiffs did ſurrejoyn, that the 
ſaid Chriſtian after the death of her husband, and before the Writ of Dower brou oht did 
enter into the laid houſe claiming the lame for her Joyntuie. To which the Defendants by 
way of Rebutter ſaid, Thar to ſay that the ſaid Chriſtian after the death of her hasband, 
and before the Writ brought, hath entred,ſhall nor be admitted agaialt che ſaid Record ot 
Recovery in the Writ of Dower : Upon which the Plaintiffs did demurre in Law. A: 
it was argued by the Plaintiffs Councel, that firſt, this bringing of the Writ of Dower can- 
not be any waver of the eſtate of the wite, becaule that by the entry of the wife ſhe hath 
agrecd to the {aid eſtate, and was aQually (ciſed ; and therefore ſhe cannot afterward; 
wave and deveſt the ſame out of her by the bringing of the ſaid Writ of Dower, To which 
it was anſwered by che Defendancs Councel, That peſito that the wife cannot wave, ye: 
ſhe may well barre and conclude her ſelf ro claim the faid eftate; and-in this Cale (he 
hath eſtopped her ſelf to claim any eſtate in the houſe and land in which, &c. for win 
ſhe bringeth her Writ of Dower,and ha:h judgement co have the third part of the v1 ole 
by that ſhe affirmerh that ſhe had nor title ro Dower, and by conſequence noe{iate, Ex go 
ſhe is eſtopped ro claim any eſtate in any part thereof, whereof ſhe doth demand by }«r 
Writ to be endowed, 

As if the husband doth diſcontinue the wives land and dieth, and the wife briroeth 2 
Writ of Dower againſt the diſcontinuce, and recovere:h the third part,ſhe is thereb; ct 0p- 

d to bring a Cu i# vita, for by the Writ of Dower ſhe claime:h title of Dower cnely, 
and therefore ſhe ſhall be eſtopped to claim any other eſtate or right by her Ci in vt 
Videto E.3. Double plea 8. 20 E.z, Scire fac 13. F.N.B, 194.17 Aſſ.3. Acceptarce 
of Dower by Deed indented, concluded the wife of her right, vide 11 H.7. 20. So it (he 
had brought a Writ of Dower to be endowed of the refidue onely, and had recovered her 
Dower thereof, ſhe ſhall be eſtopped co claim any eſtate in the ſaid houſe and land cor. 
veyed unto her, alchough ſhe hath entred before. For by the bringing of her Writ cf 
Dower to be endowed of the refidue, ſhe hath racite affirmed that ſhe hath not agreed to 
any Joynture made to her ; for then ſhe cannot bring any Wric of Dower by the 1aid A 
of 27 H.8. And if the Law ſhall be otherwiſe great inconvenience will follow, which by 
no induſtry or policy can be prevenced, as appeareth before. 

And for FW. ic was concluded, That the Plaintiffs were in any Caſe concluded 
to claim the ſaid houſe and land in which the Treſpaſs was ſuppoled,&c, 2nod fuit con- 
ceſſum per Sir Chriſtopher Wray chief Juſtice, Sir Thomas Gawdy, and the whole Cou::, 
Nota Reader, Simpliciias eſt legibus amica, & nimia ſubiilitas in jure reprobatur, 


In a Replevin in the Common Pleas, Mich. 19 & 18 Eliz. 
Ret. 1739. 
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Ecween Walter Parker Plaintiff, and Nichola Frauncis Defendant, for taking of his 
FLattel in Telen inthe County of Cornwal, ina place called Newtow ; T he Deter- 
dant made Conuſans as Baily ro Fob Bevil Eſquire, by reaſon that the place where,&c. 
did contain 20. acres, whereof one Robert Smith was ſeiled in fee, and held them of the 
ſaid Foba Bevil, as of his Mannor of Kalligath in the ſaid County by Rnights ſervice, vx. 
by Fealty, and Eſcuage, ſcil. when Eſcuage runs to 40.5. 40.5, and when more, 
more, and when leſs, leſs, and by ſuit of Court twice in the year, of which ſetvices he was 
ſeiled by the hands of the ſaid Robert Smith, as by the hands of bis very Tenant, ard made 
Conulans for Homage : Andiiſſue was taken that the ſaid Joby Bevil, nunquan fuit /ciſi- 
1% de pred' ſervitix, prout the ſaid Nicholas had alledged. And the Jury gaye a ſpecial 
yerdict 
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verdict that the ſaid Jobs Bevil was ſeiled of the fealty onely ,&c. Ang. if the (cifia of 
fealty were 2 ſufficiear ſeilin of all the Seryices was the doubt, which the Jurors referred 
to the con{ideration of the Court. 

And this Point was one ot che principal Points in the Serjeants Caſe, and was argued by 
Pophans, Rhodes, Fenner, Saxte, ard Gawdy Serjeants, and Windbamw and Anderſon the 
Queens Serjeants, Pa/c.21 Eliz.the Record and Pleading of which Serjeants Caſe is encred 
Hil.20 El. R:.1745. And this Cale at Bar was many times argued in the time of S:r Jqmes 
Dier, 3nd afcer his death, after many arguments at the Barre and Bench was adju*ged by 
Anderſos chict Jukkice, Meade, Windhamyand Perigm, T hat the leifin of tealty was ſeilia 
of all the ſaid Services ; and therewith agreeth 44 E.3-11-8 H.6.16. andche reaſon was, 
That when the tenant coth fealcy, he caketh a corporal Oath that he ſhall be faichful an4 [4] 
loial to the Lord, and bear faith co him for the Tenements which he claimeth co hold of 
him : and that he ſhall lawtully doe the Cuftomes and Seryices which he ought to doe, fo 
that the doing of this Service (by which he ſweareth zo doe all Services) is tufficient ſein 
of all. And tcuc it is that Zoreleton faich, That Homage is the mott honourable ſeryice, 
and che molt humble ſervice of reverence that a freeholder can doe to his Lord : But alio 
i is true, that Fealty is a more ſacred ſervice then Homage ; for that is made upon oath, 
and the ather no: : And it is to be obſerved, that thele words, /c:l. (Fo him will be faith- 
ful and loial, and bear him faith for the Tenements which he claimeth co hold of tim) are 
alſo parcel of the words in doing of the ſervice of Homage, and ſeifia of any parc of any 
ſervice is {cifin of the whele, as atter appearecth. And that is the reaſon that the Law ma- 
keth ſo great account of the {eifin of thele ſervices of Homage and Fealty ; for the ſeifin 
of they \ becaulc ic i the feifin of all other ſeryices) is ſo ineſtinablein Law, that no diſtreſs 
for them of any goods or caacte's (of what value fſoever) is exceffive in Judgement of 
Law ; and alchough that the Lord often dilirein for them) fo that the tenant canaot till his 
land, yer che tenant ſhall not have Aﬀſiſe of Sovent diftrefs, as he ſhall have for rent or 
ocher profics, Vide 28 Aſ.50.11 H.4.3.42 E.3. 26. Br. Diſtreſs $0. And in this Caſe 

thet Points were allo retolyed. 

1. That feiha of fuper:our ſervices, is a ſeiſin of all infericur ſervices which are incidenc 
toi; ; as feifin of Elcuage is ſeifin of Homage aad Fealty, and ſeifin of Homage is ſeifin of 
Fealry, aad ſatin of Ren: is ſeifin of Fealty where the Sergniory is by Fealty and rent, vide 
3 E.2. Auvomry 188.5 E.2, Avowry 209, 9 E.2z. AMonſtrars de faits 41. 19 Ez. A- 
vewr) 224.7 E 4.28 & 29. 13 E.z. Avowry 103. 21 E.;. Avorry 115. 27 HS.21. 
Paſch. 1 & 3 Plil. Mar. in the Common Pleas it was adjudged, That where the Scigni- 
ory is by fealry and renc, that the ſeiſin of the ren is a feiſin of the fealty, and fo is the Book 
adjudged in 29 E.3.21.4. and with that agrecth 3 E.z2. Avowry 188, 

3. k was refolyed, That the doing of Homage is feifn tor all fervices as well inferiour 
35 ſuperiour, becauſe in doing of Homage he takerh upon him to do all (ervices,and there- 
fore cþis ſeryice is ſufficient ein of all the ſervices, And therewith agreeth 13 E 4.5, 
Seifin of Homage is ſeifn of Eſcuage which is ſuperiour, and of Reliet which is inferiour, 

22 A-66. Paimenc of 1.d. ia name of atzorament of the whole, may be ſufficient ſeifin of 
tour Rencs. 

3. That (cilia of reac, or ſuit, cor of other ſervice which is annual, is ſufficiett ſeifin of 
Swag, Homage, Fealty, Guard, Relict, Herict teryice, ſervice to cover the Hall of the [ 
chief Houſe or Mannor, or for impailing the Locds Park, or ſuch like caſual ſervices 9] 
which peradyenture fall not ia 40,60, or 70 years : And cheretore there is great reaſon 
that (-if10 of anawal ſeryices ſhall be (eifin of all ſuch caſual ſervices ; and therewith agreeth 
20 Ez. Avomry 131. that (cifin of rent, and other annual ſervices, is ieifin of releale and 
other lexyices calual and accidental. And 7 E.6, Br.Gara 69. & Avowry 69. that it was 

agreed by rhe Juſtices of both Benches, that where the Seigniory is by Kaigh:s (ſervice and 
rent, that feafig of the retic which is annual and inferiour co all the other, is a good ſeifin to 
have the Wardſhip of the heir of the tenant ; and therefore the opinion of Brook there,that 
it ſhall &, - a ſeifin to make an Avowry isnat Law : And che Caſe of the Ward is a 
more ſicopg Caſe, Bur it was ſaid, That ſeifin of one annwal fervice is not (eifin of anocher 
annual feryice ; Asit the Lord and tenant by fealry and 10.5. rent, and three day works 
Oy the year, ſcifin of the reac is nor (eifin of the day works ; nor ſe;fin of rent is not feifin 
ſuit of Court which is annual, vide 16 Eliz. Dier 330. and thereaſon is, becauſe 
it ſhall be accounted the folly of the I o:d, that he doth ror ger leifta of that which is due 
yearly, 
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yearly, and it ſhall be miſchievous to the tenant, for peradventure the day works were 
diſcharged in ancient times, which cannot now be ſhewed, upon which would follow ſui:s 
and troubles. : LS. = 

But note Reader, thar all this which hath been ſaid, is to be intended of fe'fin in Law, 

and not of atual ſeifin. For ſeifin of tealry in che Caſe at Barre is no aRual ſeifin of ho. 
mage, nor of ſuit of Court, nor (eifin of fealty is no aRual ſeifin of rent. Yide $ H.7. 17. 
20 E.z. Aſfiſe 433- 40 E-3.22, 239 Aſſ.6. 44 E-3.11. Br. Seifin 40. Bur leifin of any 
part of any ſervice, is an aCtual ſerfin of the whole ro haye an Aﬀiiſe. Vide 5 E 4.2.6. 12 E, 
4.7. $E.3.13-4.8 Aſſ.4- 44 E.3-32 3 £3: Aſſiſe 17 5. And as to avoww, ſeifin in Law 
is ſufficient, but as to have aſlile, actual ſeiſin is requiſite ; fo the feifin which is requ/ſi.e 
in a Wric of right of land, ought to be a&tual and not a leifinin Law, as appeareth 35 F, 
3. Dreit 30. Litr. lib. 3. cap. Releaſes 112. agrecth thereto, It a man make aleaſc for 
life or a gift intail, yeelding the firſt year a Q, arcer of wheat. and afterwards the yearly 
rent of 5.1. ſeifin of the corn is ſeifin of the rent as to have an Aﬀile, for all is bur one refer. 
vation. Vide 5 E.q-2. 44 E.3.11.15 E.2.Exec'63. nis ſaid, that in the ſame Caſe all 
is one frechold. and ſeifin of the one is the leifin of the ether to have Aﬀile, which was af- 
firmed to be good Law. F 

Ic was alſoſaid, That if a m:ſnalty become Rent ſeck by ſurpluſage, the ancient feifin 
is ſufficient. For the meſnalcy is extin& by the aR of the Lord and the tenant paravail, 
and the nature of the rent of the meſn is not altered by his own a@, bur by the at of 
others, And therefore although the rent be become ſeck, yer he ſhall difirein for ir, as is 
faid in 3 E.2, Extinguiſhment 6. vide 31 Aſ-23. 26 H.6, E xtinguiſhment 7.7 Aſſ.2, 
4 E.3.42. 20 E.3. Avowry 126. vide 50 E.3-26. a Prelentation toa Prebdend which is 
after changed into a Treaſury, ſhall ſerye to maintain a Lwnare Impedit upon d:(turbarce 
to the Treaſury, Bur if there be Lord and tenant by fralry and rent, and the Lord gracteth 
over the fealty ſaving the rent; Or if a man make a g'tc in tail, or a leaſe for life, ren- 
dring rent, and granteth over the reverſion, excepting the rent, in theſe Caſes the nature of 
the renc is altered by his own at ; and therefore che ol 4 ſein when it was a rent lervice 
will not ſerve, when by his own a& the nature of the rent is altered ; and afſiſe of any rent 
ſeck he cannot have. for he was never ſeiled of any ſuch rent; yet fuch rent ſeck which was 
once a rent ſervice ſeemeth to be apportionable by the Bock in 33 Aſſ. ro. 2 H.4-23. for 
otherwiſe the tenant may defeat the Lord of his Seigniorys and the Lord ſhall never attain 
the ſervices. 

So in avowry for ſuir, if the Lord recoyereth damages for the ſuir, ic is a ſufficient ſeifin, 
canſa qua ſupra. It the Lord gram his Seigniory upon Condition, and the tenant pay 
the rene to the grantee, afterwards the Condition is broken, and the Lord diftraineth for 
the ſervices, upon Reſcous made he ſhall have an affie, for the ſeifin before is ſuffic'en:. 
Ocherwiſe it is if a man giveth land upon Condition, and the Condition is broken, the an- 
cient ſeifin is nor ſufficient, bur he ought to enter and ger a new leifin : Butnore in the Caſe 
of rent, the diftreſsis in lieu of an entry. Vide 15 E.3. Aſiiſe 95. & 15 Aﬀſ. 12. quod 
vide Brook Seifon 38. If the difleiſee releaſech to the d:ſſeiſor upon Condition, and after- 
wards the Condition is broken, the difſcilee ſhal! have an affile for the firſt difſeifin, as 
appeareth by 17 Aſſ.2-17 E 3 2. where in an affile the tenanc pleaded the releaſe of the 
Plaintiff, the Plaintift pleaded a defeaſance of the releaſe upon Condition, and fo maintai- 
ned the afſiſe, which proveth that by the performance ot the Condition, and the bringing 
of the afſiſe, the right which was releaſed upon the Condition was revefted in the Plaintiff, 
for wichour a right he cannot haye an affiſe, and ſo the ancient feifin is ſufficient, 

If a man granteth over divers ſeveral rents, and the tenant attorneth, and giveth 1.9. 
in the name of ſeifin of all the rents, it is a good feifin for all ro have an affile, and yet no 
rent was Cue or paiable at this time ; and therewith agreeth 22 Aſ.66. And yet if there 
be Lord and tenant by fealty, and xx d. rent, and the Lord granteth over his Seigniory & 
the tenant paieth ij.d. ro the grantee in name of ſeifin of his rent, yet ar the rent due the Lord 
ſhall have his whole rent of xx.9. for that the ij.d. cannot be ſaid parcel of the rent, for no 
rent is due or paiable till the day, and yet it ſhall enure to this purpoſe, ſcr/. to give {ei- 
ſin of the rent. Vide 34 H.6. 42. 4. 37 H.6.38. Br. Seifin 13. 5 E.4.2. 25 E.3. 44. by 
Hill.29 E.3.31. 22 Aſ.66. Littleton Chap. Attornment 127. a.b. Then it was moved, 
if ſeifin of fealty inthe Caſe ar Barre, be (eifin of all the other ſervices within the Statute of 
32 HS. cap.:. by which Statute it is provided, That none ſhall haye a Writ of right of the 


leifin 
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ſeifia of his aunceſtor or predeceſſor, if the ſeilin were not within 60. years before the 
refte ; nor any Writ of Mortdancefter, Aiel, Colinage, or Writ of Entry ſur diſſeifin, if the 
ſeifin were not within 50. years before the reſte ; nor any Aion of his own ſeifin or pol- 
ſeffion. if nor within 30. years ; nor any Avowry, nor Conuſans for rent, ſuit, or ſervice, 
if feifin were not within 50. years beforc the ayowry had : In all which four branches this 
word (ſeifin) is ſpoken indefinitely, and therefore if the AR had not gone further, this 
word (ſcifin ) ſhall be conſtrued according to the ſubje&t matter, ſometimes for aAtual (ci- 
fin, and ſometimes for ſcifin in Law ; and therefore as to the Writ of Right, Writ of 
Mortdancefter, Aiel, or Afſile,&c. it ſhall be intended of an aRual ſcifin, and not of a (ei- 
Gn in Law ; fo that the three firſt branches are to be intended onely of an aRtual ſeifin, and 
the fourth branch concerning Avowries extendeth to ſeifins in Law, as well as ſeifins in 
faie, or aRval ſeifins : But the words of the ARt (upon which the doubt doth ariſe) goe 
farther, /cil. And beit farther enaRted, That if any perſon or perſons fue any of the {aid 
Adgtions, Writs, &c. or maketh any Avowry, Conulans, preſcription, or claim any renr, 
ſait, ſervice, or other heredirament, and cannot prove that any of his anceftors or predecel- 
ſors were in a&tual poſſefſion, or ſeifin of or in the ſame lands,tenements, rents, ſervices,&c. 
within the years limited by this AR in manner and form atoreſaid, if ic be traverſed or 
denied by the Plaintiff, demandant, avowant, or by the party tenant, or defendant, that 
afrer ſuch trial had, che party and his heirs ſhall be barred of all (uch Writs, Actions, 
Avowries, Conuſans, Preſcription, Title and claim for the ſame lands, tenements, and he- 
rediraments, &c. 

And it was objeRted, that theſe words (afual poſſeſſion or ſeifin) exclude ſeifin in 
Law, and therefore this At hath altered the Common Law : For alchough that at the 
Common Law, ſeifin in Law was ſufficient to make ayowry, yer this AR doth allow onely 
of atual poſſeſſion or feifin ; and the reaſon of that as was (aid, was, becauſe that aQual 
ſeifia is rhe ſure cogniſance and enfign of right : Bur if the ſeihin of fealty ſhall be the ſeifin 
of all the other ſervices, then will riſe contention what were the other Services (which 

dventure were never done) and which cannot be known by any fſeifin had of them. 
And therefore it was (aid that this AR by expreſs words extendeth onely to aRtual poſſe(- 
fioa and ſeifin, and not to relieve thote who for fo long time have neglected to have atual 
ſeifin of their ſervices, and eſpecially of fuir, which ought ro be rwice done eyery year, 
And ic was faid, that that was Craſſs & ſupine negligentia, which this Law did never 
incend co relieve : For as it is commonly laid, Vigilantibus cr non dormientibus jure / ab- 
vemiant. 

To which it was anſwered and reſolved by the whole Court, That ſeifin in Law was 
ſufficienc ſeifin ro make Ayowry within the meaning and letter of the At allo. For the 
incention of the At was to limit time within which (cifin ought to be had, and nor to ex- 
clude any feifia which was 2 lawful ſeifin by the Common Law ; and that appearerh by 
the Preamble, for there ic is ſaid, For as much as the time of limitacion, &c, extend, and be 
ſo farre, and fo long ime paſt, that it is above the remembrance of any living man, &c. 
Alſo the former of limitation, ſcsl. weſt.1. cap.z3$8. Welt.2.cap.2. & 46. doe not ex- 
clude any manner of ſeifin which was fufhcienc at the Common Law. Allo it is not againſt 
the letter of the AA, for the three firſt branches extend to aRual ſeifin, and the fourth ex. 
tenderh as well to aQtual feifin as to feifin in Law : Then the ſaid words of the AR, /cil. 
atual poſſeſhhon, or ſeifia in the disjunRive, maketh diftintion berween aRual poſlefſion 
which referreth-to the three farit branches, and a ſeifin, be it aRual or in Law, which 
referrech to the fourth, fo that aRual is coupled with pollefſion, and ſeifin is disjoyned by 
this word (or) and Rands of it (elf indefinitely, and io much the rather, becauſe the 
words fo are, and in manner and form as is aforeſaid, which words inferre aRual 
—_—_ or ſcifin to the ſaid four branches precedent, fo that reddendo fingule finguls, all 

ds well rogether. 

2- Ic was reſolyed, That the ſaid AR doth not extend to ſuch rent or ſervice which by 
common poſſibility cannoc happen or become due within 56, years: As if a Seigniory 
conhſt upon homage and tealry onely, for the tenant may live above 60. years after they 
are done ; ſoif the ſervice be to cover the Lords Hall, or tro goe with him when there ſhall 

Warres berween the King and his Enemies, ſuch caſual ſervices which by common pol- 
hibilicy cannor happen within 60. years are not within this AR. The ſame Law of a For- 


wedes in Deſcender, for the tenant in tail may live 60. years after 2 diſcominuance, and al- [11] 


though 
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© de fafto he die within the time, ſo that his ifſue cannot bring his Formedes 

ot) che rims yr the iſſae may bring it at ny cm, for by common poſſibly the Wrz 

of Formedon 11 / Deſcender was not within the Stature, 2s it is adjudged in Fire. W115. 

ams Caſe 24,10 & 11 Eliz, which Caſe is reported by the Lord Dier f0.278. Alſo there 

«._. itis ſaid, That the ſeifin of the donee was not traverſable : The ſame Law of homage and 

"a fealcy, and other ſuch accidental ſervices, alchough they come due within the time limiced 
WP” ” 4 by this AR, and by lachels of the Lord no ſeifin is had of them, yet he may diſtrain fer 

| 4 frhem when he will, for they are not within the purview of the At: The fame Law, if the 


Peoria © 1 rd relate tothe tenant as longas F. S. hath heir of his body, and 60. years paſs, and 
. >547 © afterwards F.S. dieth without heir of his body ; in this Caſe although the 60, years paſs, 
' » yerhe maydiſtrain, for it was impoſſivle that he ſhould attain to any ſeifin before thar 

of * time, & impetentia excuſat legem, And 2 man may hold by homage and fealty, and they 

\ /},. 1, 2.4. { Thall never be done by him. As it lands holden by homage and fealty be conveyed to 

'  Mavorand Communalty, or other Corporation aggregate of many, in this Caſe they hold 


FIFL * = range and bebe. tas they cannot doe them, And therefore alchough they have en. 
; . joyedthe land above 60. years, yet if they alien the land, the Lord may diftrain for the 


a 2 


RT fealry, vide 33 H.8. By. Fealty 15. And it was agreed, that the Writ of 
C/ L Eſchear, Ceſſavit, or Writ of Reſcous are not within this AR, for in theſe Writs the ſeifin 
P is not traverſable, but the tenure. 

Gr. Alſo in Writs of Eſcheat and Ceſſavit they demand the land, and catinot alledge ary 
ſeifin in the ſame lands, &c. as the Statute tpeaketh ; and therefore theſe Writs are nor 
within the Statute, for the AR exrenderh onely to ſuch Writ where the demandan: or his 
aunceſtors may have ſeifin of the land in demand within the time of limitation prelcribed 
by the AR, and the Statute doth not compel them to any impoſſibility, And i: 1s agreed 
in 21 H 6.22 4. that in a Writ of Eſcheat or Ceſſavit, the demandant ſhall nor allecge 
Explees, and the reaſon is becauſe he claimerh the land by reaſon of his Seigniory, and noc 
by any ſeifin of the land in him, or any of his aunceftors. So noe, that although the Lord 
was not ſeiſed of the ſervices within the time of limitation, yer if the 'tenant dieth without 
heirzthe land ſhall Eſcheat, for at the time of the Eſcheat the Seigniory remained, al-hough 
there wanted ſeifin ; and in the ſame Caſe, if the tenanc ceafeth for two years, and the land 
be not open and ſufficient to his diftreſs, the Lord ſhall haye a Ceſſavir although he war- 
teh ſeifin of the ſervices, for in Ceſſavir ſeifin is not traverſable, 8 E.3.46. F.N.B. 2cg, 
10 & 11Eliz. Dier 274. And although the Lord was never ciled, yer becauſe the Seig- 
niory doth remain if he diftrain, the tenant ought notro doe Reſcous, as ſome opinions are 
in 40 E.3.33.6 R.2. Reſcow 10. 22H.6.2.6 Eq 11.7 E.4.20, 

Burt it was reſolved, That if nothing be behinde, and the Lord diftraineth, the tenan: 
may doe Reſcous ; Or if he often diſtrain, ſo thar he cannot manure his land, he may 
have an Aſſiſe of ſovent diſtreſs ; and in ſuch Caſe the tenant may make Reſcous as divers 
Judgements have been given, Fide 2 H.q.21. 8 H.4.1. 4 E. 6. Diſtreſs 7 5, by the Ju- 
wg hong 31 E.3, Reſco 17. 39 E. 3.45. 39 H.67. F.N, B.nrote. 27 Af, 51, 
28 Aſſ.20. 

Note Reader, a great doubt in our Books well reſolyed ; But for wrongful diſtreſs 
where nothing is arrere, the tenant ſhall not have an Aion of Treſpaſs, Ouare v: & 
arms againlt the Lord, for that is prohibited by the Stature of Aſarlebridge cap.3z. non 
idco puniatur dominus per redemprionem. And if Lord and tenant are by fealty and ij. s. 
rent, and the Lord by encroachment, ſci. by voluntary paiment of the tenant had teifin 
of more then he ought to have, the Law ſo greatly favoureth ſeifins and peſſefſions, that 
he ſhall not avoid this ſeifin had by encroachment in avowry, if it be not in the Caſe of the 
ſucceſſor, as 4 E.12. Avowry 204. is agreed ; and in Caſe of the ifſue in tail, as is holden 
in20E.3. Avowry 131. But ſeifin by encroachment ſhall be ayoided in an Affiſe, and 
Ceſſavit, Fide 22 Aſ.68. 22 E.3.18. 28 Af.33. 12 E.4.7. 10 H.7.11. 10 H.6.3. the 
ſame Law in Treſpaſs. Alfo if he diftrain, ſc5/. for rent behinde and encroachment alſo, 
for the whole rent behinde the tenant may tender that which is due of right, and may doe 
Reſcous if the Lord will not accept it, vide 13 E.4-7. 5 E-4-62. & $7. and ſhall nor be 
driven to 2 Ne ##juſte vexes, or Contra forman ftoff amenti, as his Caſe is, but it ſhall be 
avoided in an AQtion brought by the Lord for the Reſcous, or in Treſpaſs brought by him- 
ſelf for the diſtreſs for the ſumme which was encroached, and which ofright was not due. 
Bur if the Lord-encroach more by coherfion of diſtreſs then he ought to have (althorgh the 


coherſion 
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Ras 
coherfion be to his goods) yer he ſhall avoid ſuch ſeifin in avowcy, Vide 10 E.3.26, 22 
E 4.7+ Long 5 E.4-87,20 E.4.17.8 H.6.18, 30 H.6.5.e.10 H.7-11. Plow.Comm.g4. 
nod ands Calc 
in —_ :r was reſolved, That alrhough a man hath been our of poſleſſion for 60 years, 
. yerif his carry be not taken away he may well enter, and bring his Action of his own poſ- 
ſeſſion, for the fiſt clauſe doth not barre any righe, but prohibitech chat no perſoa ſue, 
of right, or make any preſcription, title, or claim, for any 


have, or maintain any Writ 
Fo of the poſletſion of his aunceſtor or predeceſſor, 


lands, tenements, rents, Commons, &c. 
ſeifin of ſome of h:s auncefiors within 60. years : Bur if his entry be 


bur onely of che | | 
lawful, and he enter, he may have an Aion of his own poſſeſſion ; and the firſt and (e- 
d onely to ſcifin Aunceſtrel, and norto a Writ of righe brought of his 


cond clauſes exten | 
own ſeifin. And the third branch extendeth onely ro aRions of his own poſſeſſhon, and 
not to entries ; the fourth ro Avowries, and the fitth to Formeden and other actions there 


mentioned. 
Note Reader, ſo much as it appeareth by theſe Reſolutions, that the ſervices of Homage 
an. Fealty are no: within the AR& of 32 H.8- and that ſeifin of rent, or other annual ler- 


vices is ſeifin of Homage and Fealry ; and that ſeifin of Homage or Fealry is ſeifin of all 
ſervices annual, or noc annual ; and thence it followeth, that when the tenant hath done 
Homage or Feal:y ( which the Lord may enforce him co doe) it ſhall be ſeifin of all other 
ſervices 25 to make avowry, Which of right ought tO be done, although the Lord nor any 


by whom he claimeth oughc to have ſeifin within 60. years- 


—_—u— 


Trin. 20 Eliz. Rot.20. in the Kings Bench. Aftiones de Scandals , 
Or, Actions for Slaunder. 


The Lord Cromwel; Cale. 


Exry Lord Cromwell brought an Action de Scandalis magnatum againſt Edmund 
Denny Vicar of Northlingham in the County of Norfo/k . ram pro dom' Riging, 
quam pro /cipſe ; and declared upon the Scature of 2 R.2.cap.5, Thar if any contrive, a{i- 
qua falſa nova, borribilia & fal/a nuncia de Prelitu, Dacibus, Comitibus, & alin Pro. 
ceribus ff Magnatibus Anglie, cc. by which debate may ariſe betwixt the Lords and 
Commons (which God forbid) by which danger, miſchicf, and deftr.&tion may happen 
to the whole Realm, &c. and quicwnque contre fecerrs ſhall incurre the penalty of the 
Sacute of weft.1.c.33+- And the Defendant was charged that he faid to the Plaintiff, 
then a Baron of the Realm, 1: is no marvel that you like not of me, for you like of thoſe 
that maintain ſedition againſt the Queens proceedings, The Defendant juſtified the 
words, upon which the Plainuff did demurre ; and the barre was holden 19/uffciene. And 
Trinit 23 Eliz. in arreſt of Judgement it was moyed by the Defendants Councel, chat the 
Declaration was inlufficient becauſe the ſaid AR of 2 R.2. was milrecized ; tor the words 
of the A are, Ss aſcun (contre aſcun fanx nevelles, borribiler & faux m:ſſoinges) 
which word (meſſoinges) he who rrarflacech che Starutes into Engliſh, hath tranſlated 
(meflages) which was the caule that be who drew the Declaration. inſerted the laid word 
(nuncia) where it ſhould be mendacia. 2. The laid AR ſaith, Er quicunque le fra in- 
exrgera,cc. And the Plaintiff in his Declaration laith, quiewnque contra fecerir, which 
is as much as to ſay, que ceſt»7 que =e fra ; But againſt that it was objefted, Thar the 
was a private A& concerning onely the Prelates, Nobles, and certain great Officers 
whereof the Court ſhall not take notice ex officio ; and therefore the Cour: ſhall cake the 
AR, as theparty hath alledged it : Bur ic was reiolved by z#7a7 chief Juſtice, Sir The- 
was Gawdy and the whole Court, that ir was ſuch an AR, whereof che judges ought to 
take notice ; and ſo much the rather becauſe that the tame by a mean doth concern the 
King himſelf. 
1. Foras much 2s it toucheth the Prelates, Nobles, and great Officers, which are the 
Kings Councel, and of eminent qualities, and ſerve him in ſo high and honourable Ofh- 
<&s Which they have under the King, and by his Royal authority have the adminiftra:ion 
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cerneth the King himlſelt in his Government. 08 

3. 1n as much as the Scatuce ſaith, That Canger, miſchief, and deftruQtion may hap--- 
to the whole Realm, &c. that alſo doth concern the King. for he is the Head of the Real;n . 
and theſe axe the cauſes that all ſuch Atﬀtions de Scanaalis magnarnm haye been bro, oh: 
upon the {aid Starute, am pro domino Rege, quam pro [cipſo, and of all Statutes which cc-. 
cern the King, the Judges ought to take notice of chem. 

Alſo it was reſolvec, That if the AR were a private AQ, and that the Court ought t- 
accept of it to be ſuch as is alledged ; Then the ſaid AR was againſt the Law, ard reaſon 
and therefore yoid: For as the lame is alledged, thoſe who offend nor ſhall be puniſhed | 
and that were condemnare in/ontem & dimittere rewum : for which cauſe Judgemen: _ 
given againſt the Plaintiff, quod nibil capiat per billam. Ard afterwards the P1ir-.« 
brought a new Action, and amended the faults of the Declaration: And then the Cour; 
was moved that the ſaid words were not Actionable, becauſe ic might well be tha: the 
Plaintiff did conceive liking of ſome perſons which maintain ſedition againſt the Que-15 
proceedings, and yer he did not know thar they doe maintain ſedicion. And it was aid, 
That /enſus verborum eſt duplex,ſcil, mitis & aſper ; & werba ſemper accipiends (us: i» 
mitiore ſenſw ; To which it was ſaid, that ſedition Is a publick thing. Er dicirur /egiri) 
guaſs, the going cogecher of a oreat people, quando itxr ad mann, Which isno:abl y dee 
{cribed by the Poet : 

| Ac veluts magno in populo cum ſpe coorta eſt 
Virgil. An Seditio, ſevitque anim:s 1gnobile oulrus, 
neidos 1, amque faces atque arma volant, furer arma miniſtrat. 

By which (edition (being (ſo publick and violent) ic was fa:d that by common intendmen: 
the Plaintiff had notice of it; and itis not like telony or murder which may be lecre; 2-4 
done covertly. Bur as to that the Judges did not deliver any opinion, for they ſaid, tha: 
upon argum?nt and conſideration they might alter their opinton which they now corcei- 
ved, which ſhould be dangerous to the party ; and therefore they ſaid to the Defendan:: 
Councel, Be well adviſed, and plead, or demurre at your perils; tor which caule they 
pleaded a ſpecial juſtification (well knowing that the ocher mater ſhould be ſaved to them) 
and the a of che juſtification was, That the Detendant was Vicar of N orthelingham, 
which was a Benefice with Cure, and that the Plaintiff procured one 7.T. and 1.G. to 
preach ſeverally in the Church of Northelingham, who in their Sermons did inveigh againſt 
the Book of Common Prayer, which was cftabliſhed by che Q11cen and Parliament m the 
firſt year of her reign, and affirmed the fame to be ſuperttitious and impious.&c. upon 
which the Plaintiff and Defendant ſpeaking in the ſaid Church of theſe Sermons, becaulc 
the Vicar knew they were not licenced nor had authority to preach ; when they were 
ready to preach, before their Sermons forbad them, bur they being encouraged by the 
Plaintiff did proceed ; The Plainriff faid ro the Detendant, T hou art a falſe varler, and 1 
like not of thee ; To which the Vicar ſaid, It is no marvel that you hike nor. of me, for you 
like of theſe, innwendo 1.7, & 1.G, that maintain ledition (innuendo (cditio/am illam 4o- 
Arinam) againſt the Queens proceedings : And it was moved by the Plaintiffs Councel, 
that this barre was inſufficient for divers cauſes. 

1. The matter of juſtification was inſufficient, becauſe (as hath been faid) (edition 
cannot be committed by words) but by publick and violent action. 

2. If the matter of juſtification were ſufficient, then upon the Dialogue berween the 
Plaintiff and Detendant, che Defendant is nor guilty : Bur it was faid, that ſuch juſtifica- 
tion Dialogue wiſe had not been ſeen before ; bur if the truth of the Caſe were 1uch, he 
ought to plead Notguilty, and giye the ſpecial matter in eyidence. Burt if he will juſtfie, 
he ought to juſtifie the words in tuch ſence as they import upon the matrer alledged in the 
Dedaration. As if a man bring an Aion upon the Cale for calling a man murderer ; 
The Defendanc will ſay, that he ipake with the Plaintiff concerning unlawful hunting, and 
the Plaintiff confeſſed that he killed Hares with unlawful engines ; to which the Deten- 
dant anſwereth and faith, Thou art a murtherer {in»xendo the killing of the faid Hares ) 
it 1s not any juſtification, for he doth not juſtifie the ſence of the words which the Decla- 
tion doth import, and therefore he ought to plead Nor guilty : Bur to that it was an{we- 
red by the Defendants C ouncel, and reſolved ty the whole Coun, that the juſtification 
was good. For in Caſe of flaunder by words, the lence of the words ought to be raken, and 
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the ſence of them appeareth by the cauſe and occaſion of ſpeaking of them. For /en/1« 
verborum ex can/a dicends accipiendus eft, & ſermones ſemper accipiendi ſunt ecandium 
[ubjeftam materiam. Then in this Cate the Defendants Councel have well ſhewn the 
ſpecial matter by which the fence of chis word (edition) appeareth upon the coherence of 
all the words. what was the intent of the Defendant ; The faid ſeditious doQtrine againſt 
the Queens proceevings, ſcil. rhe ſaid AR of Parliament of primo, by which the Book of 
Common Prayer was eftaliſhed, and that he did not intend any ſuch publick or yiolent 
ſedition a hath been delcribed, and as ex vs rermint per /e the word it ſelf importeth ; 

And it was ſaid, God forbid the words of one ſhall be by ſuch firi& & Grammatical con- 

fruction taken by parcels againſt the manife(t intent of the party upon conſideration of all 

the words, which import the true cauſe and occaſion which maniteſt the true ſenſe of them ; 

Duiaque ad nnum finem loquuta ſunt, non debent ad alinm detorqueri : And therefore 

in the {aid Ca'e of Murder, the Court held the fatisfation good ; and that the Defendant 

ſhall never be pur to the general iſſue, when he con!eſſeth the words and juſtifieth them, or 

contefſerh the words. and by ſpecial matter ſheweth that they are not Actionable. And 

although he varierh from the Plaintiff in the ſence and quality of the words, yet it is not a 

cauſe to drive him to the general iflue : As in maintenance the Plaintiff chargeth the De- 

tendane with unlawful maintenance, the Defendant may juſtity by reaſon of a lawful main- 

tenance, and cannot plead the general iſſue, For which cauſc the Plaintiff replied and (aid, 

Yuod pred” Edwardue Denny dixit & propalavit preadtt x verba,r+c. de 1njuria [us pro- 

pris ab gue talt can/a, and thereupon Aus was joyned; and afterwards the parties 

aorced : And that wasthe firlt caule chat the Author of chis Book (who was of Councel 

with the Defendant) moved in the Kings Bench. 

In this Caſe, Reader, you may obſerve an excellent Point of Learning in ARions of 
Slaundcr, to obſerve the occaſion and cauſe of the (ſpeech, and how the ſame may be plead 
in excuſe of the Defendant. 

2. When the matter in tact will clearly ſerve for your Client, although your opinion be 
that the Plaintift hazhno caule of Action, yer take heed you doe not hazard the matter 
upon a demurrer ; in wiich upon the pleading or otherwiſe more perhaps will ariſe then 
you though: of ; bur firit take adyantage to the matters of faft, ard leave the matters in 
Law, which always arile upon the matters in fact, tothe laſt, and never at firſt demurce 
ig Law, when after trial of the marters in fact, the matters in Law ſhall be ſayed to you. 


Mz 27 & 28 Eliz. in the Kings Bench it was acjudged, berween Catler and 
Dixon, Thatif one exhibic Artides to Juſtices of Peace againſt a perſon certain, 
containing divers great abuſes and riidemeanours, not onely concerning the Petitioners 
themſelves, but many others, and all to the intent that he might be bounden to the good 
behaviour : In this Cale the party acculed ſhall not have for any macter contained in the 
Articles any Action upon the Calc, for they have purlued the ordinary courſe of Juſtice 
in ſuch Caſe : And it AQtions ſhall be permitted in ſuch Caſe, thoſe who haye juſt cauſe 
of complaint, will nor dare ro complain for tear of infinite vexation. 


3. M Ich 33 & 34El. inthe Kings Bench, be:ween Sir Rich, Buck lry PI',8& Owen Weed 
Def. the Caſe was, that Ow. 11054 exhibired a Bill in the *rar-chamber againſt Sir 

BR Buckley and charged him with divers matters examinab:e 1n the ſame Court ; & further, 
that he was a maintainer of Viratsand Murderers, and a procurer of Murders and Piracies, 
waich offences were not determinable in the S:arre-chamber : Sir Richard Buckley brought 
an Attion upon the Caſe againſt Owen Hood, and counted, that the ſaid Owen had exhi 
bired the ſaid Bill, containing (izter 4/ia) that the ſaid Sir Richard was 2 maintainer of 
P:rats and Murderers, and a procurer of Marders and Piracies, and that the faid Owen at 
B. in the County of Shrewsbury. ſpeaking ot the macters contained in the ſaid Bill, faid in 
the hearing of many, That the ſaid Bill, and matters therein contained were true : The 
ctendant confeſſed the exhibiting of the B 1! in the Starre-chamber, and chat he in the 
{aid Court at Weſtminſter ſaid the (ſaid words ; withour that, that he ſpake the words 
in the County of Shrewsbury, before or after the day mentioned in the Declaration, by 
waich he excluded the day it felf and anſwered not to it, tor which cauſe the Barre was 
holten inſufficient by the whole Court. And ic was retolyved by the whole Court, Thar 


for any macter in the Bill that was cxaminable in the ſame Court, no Action lie:h, al- 
V though 
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chough the matter be meer talle, becaule it was in courle of Juſtice, And therewith 
agreeth the opinion of Dier, 11 Eliz..Dier 285. and the Judgement ia Cwtler and Dixy, 
hy (ce ed and adjudged,that for the ſaid words o0t examinable in the (aid Court, 
an ARion upon the Caſe did lie, for that cannot be in courle of Juſtice; for the Ceur; 
hath no power or juriſd;Rion to doe that which appertaineth tO Juſt ice, nor to puniſh the 
{aid offences, and if ſuch matters may be inſerced in Bills exhibited in fo high and honov- 
rable a Court, in launder of the parties, and they cannot anſwer to the fame to clear 
themſelves, nor have their Aion as well to clear chemilelyes, as to recoyer damages tor 
the great injury and wrong done them, great inconvenience would follow , bur the 131 
Libel without any remedy given them ſhould remain always on Record, co their great 
ſhame and infamy, which ſhould be full of inconvenience, Allo by the Law no Murder, 
nor Piracy can be cried by any Bil exhibited in Engliſh, but the offender ought to be in- 
diced thereof, and thereupon co have his crial ; and therefore he who preferred this 
hath not onely miſtaken the proper Court, but the manner and nacure of exhibiting of the 
aid Bill / as to the ſaid claules } hath not any appearance of an ordinary ſuit in courte c: 
Juſtice : Bur if a man bring an appeal of murder, returnable in the Common Pleas, no 
A&ion lieth; for al:hough the Wric be not returnable before competent Jucges who ca: 
doe juſtice yet it is in the nature of a lawful ſuit, namely by Writ of Appeal, And atte;- 
wards Judgement was given for the Plaintiff. 

And foin the like Cale Trinir.21 Eliz.Rot.561. between Bowes and Standen it was 
reſolved by the whole Court of Kings Bench inthe like Caſe upon a Bill prefertcd in «;;: 
Starre-chamber ; but the parties agreed and no Judgement was entred. And upen the 
ſaid Judgement Owen Weed brought a Writ of Error in the Exchequer Chamber ; 2:4 
there it was reſolved that upon the ſaid matter Sir Richard Buck ley might have had a 
good Action. But in this Caſe, he hath not alledged the matter in ſufficient manner, for 
the Aion was not grounded upon the Bill exhibired at weftminſter, but becauſe he (aid in 
the County of Shrewsbury in audits quamplurimorum, that his Bill was true withcu: 
expreſſing the ſaid matters in particular contained in the Bill upon which the Aion was 
intended to be grounded, ſo that thoſe wo heard onely the ſaid words, That his Bill was 
rrueycannot without ſaying more, know the ſaid clauſes that were ſlaunderous to the Plas 
tiff ; and for this caule the Judgement was reyerſed. 


4. D A/ch. 27 Eliz. between Edward Stanhop Eſquire Plaintiff, and Blith Defend 2; 
in the Kings Beach. The Plaintiff reciting in his Declaration, That whereas he 2; 
a Juſtice of Peace, Surveyor of the Duchy of Laxcaſter, and had divers other Office: : 
The Defendant (aid of him, M. Sranhep hath but cone Mannor, and that he hath gorter by 
ſwearing and forſwearing : And it was adjudged that the ſaid words were not aRionab!:, 
I. Becaulc they were too general ; and words which ſhall charge any one with an act:cn 
in which damages ſhall be recovered, ought to have convenient certainty. 2. The De- 
tendant doth nor charge the Plaintiff with ſwearing, or forſwearing ; for he may recover 0: 
eta Mannor by ſwearing and torſwearing, and yet he was not procuring or afſenting 
thereto ; and words which maintain an ation upon the Caſe ought to be direfly applicd 
to the Plaintiff, tor the damages ought to be given to the Plaintiff, in regard of the damac* 
which he hath by the ſcandal. 3+ If ons charge another that he hath forſworn himle!* 
the ſame is not aRionable tor two caules : 
1. Becauſe he may be forſworn ia uſual communication, Luis benignior ſententia in 
verbis generalibus ſeu dubius ef pre ferends. 
2+ It is an uſual word of paſſion and choler for one to fay, That another hath forſworn 
himſelt ; Asif one fay of another that he is 2 Villain, or a Rogue, or a Varlet, or the like. 
theſe or the like will not maintain ation, for bons Judicis eft liter dirimere + But if one 
1aith of another, that he is perjured, or that he hath forſworn himſelf in a Court of Record. 
for ſuch word an aRtion ſhall be maintained; for by theſe words it appeareth that he Nath 
forſworn himſelf in a Judicial proceeding ; Sed bec ita in promprx ſunt, wt res probatione 
"on egeant, For all theſe Caſes have been often ad judged. And Fray chief Juſtice aid, 
That although (launders and falſe imputations are co be repreſied, becauſe that many times 
a verbu ad verbera perventwm eſt : yet he ſaid, that the Jucges have reſolved, that a&- 
ons {or icandals ſhall not be maintained by any Rrained cooftruRion or argumeg?, nor any 
favour 
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favour given for lupportation of them, for as much asin theſe days they more abound then 
iq times paſt, and the imemperance and malice of men increaſeth; Et malitiu hominum eſt 
obviandum : And in our Books actions upon the Cale for ſlaunders are moſt rare or ſel- 
dome, and ſuch which are brought, are for words of eminent (launder, and of great 


1mport. 
5. N che ſame term in the Kines B-nch, be:ween Hext and Termans. Tromans char- 
ced Hext being a Juſtice of Peace; For my oround in Allerton, Hext ſeekerh my 
life, and if I could finde Fohn Silver, 1 doe not doubt bur within two days to arreſt Hext 
for ſuſpicion of felony: And it was ad judged , that tor the firſt part of the words, That for 
my ground in Allerton, Hext ſeeks my lite, no aGtion lay for rwo cauſes : 1, Becauſe he 
may ſeek his life lawfully upon uſt cauſe, and his land may be holden of him, and fo in 
mitiore ſenſn. 2. Seeking of his life is too general, and for ſeeking onely no puniſhment is 
inflicted by the Law : But for the latter words it was adjudged, that the ation lay, be- 
cavſe that tor luſpicion of telony he ſhall be impriſoned, and his life drawn in queſtion. 
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6. [ch.27 & 28 Eliz. in the Kings Bench, Birchleys Caſe. Birchley being one of (16) 


the A:torneys or Clerk: of the Kings Bench, and ſworn to deal duly withour 
exrup:10n in h's Office : The Defendant upon ſpeech of the manner of Birchleys dealing 
in his p:otcflhon, laid to Berchley, You are wel: known to be a corrupt man, and to deal 
corrup:ly. 1. I: wasrefolved that the ſaid words ex cau/a dicends implieth that Birchley 
hath deal: corruptly in his profeſſion : Alſo it was ſaid, Ouod /ermorelatis ad per ſonans 
intelligi deber de conditione perſone. And the Plaintiff had Judgement for two cauſes : 
1. Becauſe the ſaid icandal touched the Plaintiff in his oath onely. 2. The ſaid words 
ſcandalize him in the duty © his Profeſſion by which he gerrerh his living. Skivney 2 
Merchant of Lendon laid of A{anwood chief Baron, That he was a corrupt Judge; and ic 
was adjudged that the words were aCtionable, Vide 4 E 6. By. Attion (mr le Caſe 117: 
Bur it was reſolved in the principal Cate, Thar if the precedent ſpeech had been,that Birch- 
ley was an Ulurer, or that he was anothers Executor, and would not perform the Will,&c. 
and thereupon the Defendan: had ſpoken the (aid words, then no aQon ſhall be mainte- 
nable for them, which agreeth with the Retolution in the Lord Cromwels Caſe. , 


7. M;* 44 & 45 Eliz. in the Commmn Pleas, berween S tucley and Ballard. State 

ley Juſtice of Peace in the County of Devon brought an ation upon the Caſe 
2gainſt Ballard for theſe words ; M. Stucley covereth and hideth felonies, and is not 
worthy to be a Juſtice of Peace ; And adjudg:d, that the aQion did lie, for it is agzinft 
his Oath and the Office of a Juftice of Peace, and a good canſe to put him out of the 
Commiſſion, and thereof he may be indited and fined, 


8. H{3! Eliz. berween Weaver Plainift, and Cavi4:n Defendant. The Detendant 

ſaid, Fha: the Plaintiff was detected for perjury in the Starr- chamber ; and adjud- 
ged, thatno ation lay : For aproduced man may be detected, but not conyitted ; and 
eyery one who hath a Bill of perjury exhibited againſt him is deredted, 


9. H #2 Eliz.in the Common Pleas, between Robert Snag Efquire Plaintiff, and 

Gee Attorney of the ſame Cour: Defendant. The Plainrift ſhewerh in his Declara- 
tion, That the Defendant hath » wife yet living And that the Defendant aid of the Plain- 
tiff, Thou haſt killed my wife, thou arta Traitor. And as to theſe words, Thou haſt kil- 
led my wife, the Defendant did demurre in Law ; and it was adjudged, that no aRion 
lay ; and the difference taken when the wife ws living as in this Caſe it appeareth ſhe 
was) and when ſhe was dead, For when ſhe is alive no ation lieth, although the Defen« 
dant faith, Thatthe Plaintiffhath murdered her ; for then ic appeareth that no murder 
could be ofher, nor the Defendant in any jeopardy,and fo the words yain, and no ſcandal 
or damage to the Plaimiff, 


10. "FJ Rin. 40 Eliz.inthe Common Pleas, berween Eaton Plaintiff, and Allen Defen- 
dant. The Defendant (aid of the Plaintiff, He is a brabler and a quarreller, for 


he gave his Champion counſel tro make a deed of gift of his goods to kill me, and then to 
T2 flie 
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ie out of the Country, but God preſerved me. And it was ſtrongly urged that the Action 
EC emails and divers Caſes cited ; one ot the Lady Cockesn, M.32 & 3; E. 
liz. inthe Kings Beach for thele words, My Lady Cockein offered ©O give poilon to one to 
kill che child in her body. Another berween Tibers and Heine in Glouceſter for thele 
words. Tibots and another did agree to hir* one to kill S.B, Alſo Cardinals Calc for 
theſe words, If I had conſented to M. Cardinal TH, had not been alive : And the Lord 
Lumley: Caſc, My Lord Lumley hath gone about to take away my life againſt all Chrj- 
ſian dealing. But upon great conhderation and adviſement it was ad judged that in the 
principal Caſe the words were not aRtionable ; tor the purpoſe or intent of a man withou: 
a& is not puniſhable by Law. Er wb nou eſt lex, 1hi non oft tranſgreſſio quoad mundun, 
And although for ſuch conſpiracy he might be puniſhed in the Starre-chamber, the (ame 
is by the ablolute power of the Court, and not by the o:dinary courſe of Law. Note ell 


this Caſe, and the caulc and realon of this Judgement, 


It. Rinit.35 Eliz., betweet: Anne Davies Phaintift, and Fobn Gardiner Defendan;. 

6 £-- Plainciff declared that ſhe wasa Virgin of good fame &c., and tice from 2! 
ſuſpicion of incontinency, Kc. And where Ambony Elceck Citizen and Mercer Cf Lew tn, 
of the wealch and yalue of 3000 |. defired her for his wife, and thereot bad (peech itt. 7:4» 
Davies father of the ſaid Anne, and was ready to concludeit, the Defendant (premi [ar un 
non ignarw) to defame the ſaid Anne, and tod.ſtaſt the taid Anthony to proceed, utiered 
and publiſhed of the ſaid Anxe thelc words ; | know Davies daughter well (innzends prea' 
Annam) ſhe dwelt in Cheapfde, and there was a Grocer that did get her with child (ard 
the Defendant being there then acmoniſhed that he ſhould be adviſed what he ſaid de pre- 
fat” Anna) ulterine de eadems dixit; 1 know very well what I lay, I know her father,and 
mother, and filter, and ſhe is the youngeſt ſiſter, and had the child by the Grocer : By 
reaſon of which words the Flaintift was greatly defamed, & ratione inde diff Anthonins 
ipſaw Annan in uxor* ducere penitus recuſabat ; and the Defendant pleaded, Not guil:r, 
and by Niþ prixs in the County of B«ck, the Jurours found for the Plaintiff, and aſſeſſed 
damages to 200. Marks, And it was moved in arreſt of Judgement by the Defendants 
Councel, That the ſaid defamation ot incontinency did concern the Spiricual, and not the 
Temporal Juriſdiftion : And therefore as the cfteace ſhall be puniſhed in the Spiritual 
Court, ſo her remedy for defamation ſhall be there allo ; for Cegnitio canſe non ſpecter 
ad forum Reginm : So if a man becalled Baſtard, oc Heretick, or Miſcreant, or Adulterer, 
for as much as theſe doe belong to the Ecclehiaftical JuriſdiQtion, no ARtion lieth at the 
Common Law ; and in proot thereof 12 H.7 22. & 27 H.8.14. werecited. Bur it was 
anſwered by the Plaintiffs Counlel, and refolyed by the whole Court, that the Aion was 
maintenable for two caules. 

I. Becauſe that if the woman hath a baſtard, ſhe ſhall be puniſhed by the Scacute ot 
of 18 Eliz.cap.z. And although that Fornication and Adultery is not examinable by our 
Law, becauſe they are done in lecret, and peradventure are uncemely to be openly cxami- 
ned, yet the haying of a baflard is a thing apparert ard puniſhable by the ſaid Ac. 

2. It was reſolved, If the Defendant had charged the Flaintift with bare incontinency, 
yer the AQtion ſhould be maintenable : For/in this Cale the ground of the Aon is Tem- 
poral, ſci/. that ſhe was to be advanced in/naerr age, and that ſhe was defeatcd there! ; 
and the mean by which ſhe was defeated was the faid Slaunder, which mean tending to 
ſuch end ſhall be criable at the Common Law. 

So 1f a Divine is to be preſented to a Benefice, and one to defeat him thereof faith to 
the Patron, that heis an Hererick, or a Baſtard, or that he is Excommunicated, by which 
the Patron refuſeth tor to preſent him (as he well might if the imputations were true) and he 
loſe his preferment, he ſhall have his Action upon the Caſe for theſe flaunders tending to 
ſuchend. Andif a woman be bound that ſhe ſhall live continent and chaft ; or if a lealc 
be made = her quamain caſta vixerit, in theſe Caſes incontinenty ſhall be tried by ihe 

aW. 

And Pophaem chief Juſtice ſaid, That if one ſaid of an Inholders wife,that ſhe hath a great 
InfeRtious diſeaſe by which ſhe loſeth her gueſts, ſhe ſhall have an ARion upon the Cale. 
T rin. 25 Eliz.. berween Baniſter and Baniſter it was reſolved, That where the Deterdan: 
{aid of the Plaintiff (being ſon and heir to his father) that he was a Baſtard, that an Aion 
upon the Caſe did lic, for it tendeth to bis diſenheriſon of the land which is co deicerd 
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to him from his father : But there it was reſolved, That if the Defencant pretend that the 
Plaintiff was a Baſtard, and that he him'elf was the next heir, there ro Action lieth. And 
that theDetendant may ſhew by way of barre, if the Plainrift omit it in hs Declaration ; 
which agreeth with the Retolution in Anne Davies Cale, acd with the Lord Crom- 


wel; Calc. 


12. Ich.q4r & 42 Eliz. inthe Kirgs Bench, between John Feames Plaintiff, and 
Alexanler Rutlech Detendant ; The Plaintift declared, that the Defendant and 

one Fobn Bonner having conference of the Plaintiff, the Defendant laid of the Plaintiff ro 

the laid Jobn Benner theſe words, Hang him (prediftum Johannem Jeames innuendo) he 

15 full of che pox (i»»wends) the French pox,1 marvel that you (prea' Jobannem Bonner in- ; 

naends) will cat or drigak with him, (pred:ttum Johannew Jeames innnendo) I will prove (5] 

that he is full of the pox (innwends) the French pox. The Defendant plcaded, Not ouilty, 

and it was found for the Plaintiff, and damages affefled. And it was moved in arreſt of 

Judgemert,that che words were not Agtionable : And it was reſolved, that in every Ati- 

on upon the Calc for ſtanderous words, two things are requiſue, 

1. That the perſon who is ſcandalized be certain. 

2. That the (candal be apparen: by the words themſelves ; And therefore if one faith 
without any precedent communication, that one of the ſervants of F.5, (he kaving many) 
is 2 notorious telon, or Traitor,&c. here tor the incerrainty ct the perſon no Action hieth ; 
and an inuwendo cannot make it certain. So if one (ay generally, I know one near 7. S. 
that is a notorious thief, or the |. ke ; But when the perſon is one certainly name4: As if 
ewo ſpeaking together of F.S. one faith of him, He 1s a notorious thief, there ?.S. in his 
Declaration may ſhew that there was ſpeech of him between them ewo, and that one &: 
them (aid of bim, He (inn«:e»do predit” 7.5.) is a notorious thief. For the office of an in- 
weends is to contain and defign the ſame perlon who was named in certain before, and in 
effect ſtands io place of pred:f?*, bur an innuendo cannot make a perſon certain who was 
incertain be'ore. For it ſhall be inconvenient, thac Ations ſhall be maintained by imagi- 
nation of an intent which doth nor appear by the words upon which the Action is groun= 
ded, but is alrogerher incertain and tubject to deceivable conjecture : Bur if one ſaich of 
F.$. Thou arc a Traitor, &c. there conſtat de perſona, and the ARtion lieth : So in the 
Caſe at Barre, when the Detendant and Bonner had ſpeech of the Plaintiff, Then, when the 
Defendant faich, Harg him, there «»n«endo will denote the lame perſon named before. 

Asto the ſecond, as an i»n«endo cannot make the perſon certain which was incertain 
before, ſo 2n innuendo cannot alter the matter or words themſelves : And therefore when 
the Defendant in the Caſe ac Bar faith of the Plaintiff, that he was tull of the pox, (innx- 
ends) the French pox,this innxends doth not doe his proper office, tor it doth contend to ex< 
tend the general words, the pox, to the French pox by imagination of an incent which is 
not a by any precedent words to which the 3#n#endo referreth, And the words 
chem(;ives ſhall be taken in mitiore ſenſu. 


13: fm 41 Eliz,. between Oxford and his wife Plaintiff, and Cro/s Defendant ; [12] 
The Plaintiffs brought an Action in Lowden, becauſe the Defendant called the 

Plaintiffs wife whore ; and the Detendgar removed the ſame into the Kiags Bench by 

Habeas Corp, and it was moved tc have'a Precedendoto temand it, becauie the Aftion 

was maintenable in Loxdox for the {aid words, and not at the Common Law. And the 

Procedends was denied by the whole Court. And ſuch Cultome to maintain ARtons for 

ſuch brabling words is againſt Law. Lie: con/n»etuds fit magne anthoritat#,nunquam ta- 


wen prejudicat manifeſts veritari, 
14- ME 32 & 33 Eliz.. berween Sir Gilbert Gerard Knight, Maſter of the Rolly 
Plaintiff, and {ary Dikenſon Defendant : The Plaintiff declared that he was 
ſeiſed of rhe Mannor and Caſtle of H. in the County of Stafford in fee by purchace from 
George Lord Andley; and that be was in communication to demile the faid Caſtle 
and Mannor to Repbe Egerton for 22. years for 2co. |. fine, and 100.1]. reat per annum ; 
and that the Defendant (premiſſoram non ignars) ſaid, I havea leaſe of the Mannor and 
Caſtle of H. for go. years, and then and there ſhewed and publiſhed a demiſe ſuppoſed to 
be made by George Lord Andley, Grandfather to the ſaid Grorge Lord Audley, for 90. 
TY yeary 
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years to Edward Dikenſon her husband, and publiſhed che ſaid demiſe as a true and good 
leaſe ; and fo affirmed it, and oftered to lell it ; wb revera the faid leaſe was counterteited 
by her husband, and that the Defendant knew the lame to be counterfeired ; by reaton 
of which words and put lication, the ſaid Rafe Egerton did not proceed to accept the (aid 
leaſe ro the damage &c. The Defendant pleaded in barre, qwod ral Indentara ( qual: ir 
the Declaration is alledged ) came to the Detendants hands >y trover,and traverſed that ſhe 
knew of the forgery, upon which che Plaijauft cid demurre in Law. And in this Cale three 
Points were retolved. 

rt. That if the Defendant had affirmed and publiſhed, that the Plaintiff had not 2 ny 

right ro the Caſtle and Mannor of H. but that ſhe her elf had right to them), in that C a(e, 
becauſe the Defendant her ſelf doth pretend right ro them, although in truch ſhe had r6; 
any, yet no ARtion lieth. For if aa Action ſhould he when the Detendant her 1elf claimerh 
an intereſt, how can any make claim or title to any land, or begin any ſuit, or ſeck adv'ce 
and counſel, bur he ſhall be ſubjeR ro an Action, which ſhall be inconvenient. Wh:ch 
Reſvlution agreeth with the opinion in Baniſters Caſe before. 2 F.4.5. & 15E.4.32. no 
Aion upon the Caſe lieth againſt one who publiſherh another to be his Villain, without 
ſaying that he lieth in wait ro impriſon him, Et tales & rantas minds in ipſum fecit, quod 
Circa negotia [na palam intendere non andebat. V. ide 2 2 E,3.1. in Conſpiracy, ;8 E }.; z. 
43 E.3.20. F.N.B. 116-6. And therefore it was reſol7ed, that for the faid words, I vave 
2 leaſe of the Mannor of H. for go. years, although it be falſe, yer no Aion lieth for {111« 
dering of his title or intereſt in the ſaid Cattle or Mannor. And although it appeare: h by 
the barre of the Defendant, that ſhe hath no title or incereſt in the ſaid leaſe but is a Rran- 
oertoit; yet for as much as the matter alledged in che Declaration doth not mainta:r the 
Aion, the barre will not make it good. 

2. It was reſolved, that there was other matter in the Declaration ſufficient ro main: 2in 
the Aion, and that was becauſe that it is alledged jn the Declaration that the Deer dan: 
knew of the communication of themaking of the (aid leaſe tro Rafe Exerton, and alto that 
ſhe knew that the leaſe was forged and counterfeired, and yer { againſt her own knowledge) 
ſhe hath afficmed and publiſhed, chat it was a good and true leaſe, by which the Plain: 
was defeated of his bargain, Yide 5 £.4-126. If a man forge an Obligation in my name, 
and pur the ſame in ſuit againſt me, by which I am vexed and damnified, I ſhall have an 
Afton upon the Caſe. 22 Aſſ.8. B. offered 8. oxento fell to A. as his proper goods, 
knowing them to be the proper goods of P. A. truſting in the fidelity of B. bought them 
for $8.1. and afterwards P. taketh back the oxen ; In this Caſe A. dal have his AA:cn 
upon the Cale againſt B. 

3. Ic was reſolved, that the barre was inſufficient, for the knowing of the Defendant of 
the forgery is not traverſable. As inan Action upon the Cale, becauſe that the Deten- 
dancs dogpe hath bitten the Plaintiffs cartel, 5p/e ſciens canem [num ad mordendas oves 
conſuetum ; the (ſciens ) is not trayerſable, bur ought to be proved in evidence upon the 
generall iſſue, for /ciens7,,5c is not any dire allegation, nor ever alledged in any place, 10 
that it is not trayerſable nor triable. Alſo the manner of pleading, T ain Indemtwra quali 
in che Declaration is alledged, is no dire aniwer ts the Indenture alledged in the Decla- 
ration, for ralis Indentura non eft eadem Indentura ; for Nullum ſimile eft sdew. )i6e 
30 Aſ19. 2E.4.5. 15 E432. 27 H.8.14.32. 30 H.8, Br. Attn ſur te Caſe 104, 
4 E.6.16i4. 112. 28 H.8. Dier 19.6 E.6 ibid. 72 & 75.3 Ma. «bid.118. 7 Eliz. 61d, 
—_ I Eliz.. Dier 385, 15 Eliz,Dier 317. And thelc in effeR are all the Cafes in our 
Books. 


I5. M74 & 45 Eliz. in the Kings Bench, Biteridges Caſe. Birtridge brought 

an Action upon the Caſe tor thele words, M. Brerridge is a kara: old knave, 
and that is to be proved by z ſtake parting the land of Henry Martin and Maſter rig hr. 
The Defendant pl-aded, Not guilty, and was found guilcy ; and now in arreſt of Jucge- 
ment it was moved, that theſe words arenot AQtionable, 

I. Becaule that this word, A perjured old knave. the Noun is knave, and per jured is 
ſpoken adjeRively ; As if a man ſaith, one is a feditious or thievifh knave, thele words 
arenot Atctionable, becauſe the words doe not import that he hath made edition or telo- 
ny, but are adjeRive, which imply an inclination to it. 

2. That che Court ought to jucge upon all the words together, and colleR the intent of 

the 
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the defendan: upon all the words, and not to rake his words by parcels, And it was ſaid 
that the latt words doe extenuate the genuine and proper ſence of the hirit words, tor per- 
jury ſhall be intended in ſome Court upon Judicial proceeding ; but when he addes, And 

is to be proved by a [take parting &c. chat explainerh for any thing appeareth to the 


that 15 to 
Court, that this perjury was not in any Court, but ſome unadviſed oath extrajudicial be- 


tween the placing Of a ſtake for a partition. 

As to the firſt, it was reſolved by Popham chief Juſtice, Gawdy, Fenner, and Telverton 
Jaſtices, that for theſe words, Thou arc a perjured knave, without any more, an Action 
upon the Cale doth lie. For ſometimes adjective words will mainain an Actionzand ſome- 
times not. They are Aftionable 1. when the adjective doth preſume an a& committed. 
2. when they (candalize one 1n his office, or function, ortrade by which he getteth his li. 
ving; ASit a man ſay that one is 2 per;ured knave, there oaght to be an a&t done, orher- 
wile he cannot be pergured, as was telolved before: Sv if one faith of an Officer, or a 
Judge, that he is a corrupt Officer or Judge, an Action lieth for boch cauſes ; x. Becauſe 
ic implicth an a& done : 2, Ic is flaunderous co him in reſpect ot his Office. Paſch. 24 Eliz., 
in the Kings Bench, Philips Bachelor of Divinity and Parlon of D. brought an ation 
upon the Cale againſt Robert Badby Eiquire, becauſe the ſame defendant ſpake theſe 
words in Londen, Thou haſt made a ſedicious Sermon, and moved the people to ſedition 
this day. The Defendant juſtified at S. F dwonds Bury in Suffolk, that he ſpake the ſaid 
words at Bury, upon which che Plaintiff demurred ; and in this Cate ewo Points were 
reſolved. 

1. Notwithſtanding that che firſt part of the words were uttered adjectively, and the 
latter words'were bur, moving to ſedition, and it did not appear that any did follow, yet 
becauſe they ſcandalized the Plaincirt in his tunRtion, it was refolved that the words were 
AQionable, 

2. The defendant ought to have juſtified the words in London, and not at Bury, for the 
words in the Declaration were not anſwered : For which caule Judgement was giyen for 
the Plaintiff, Soif one ſay of a Merchant, That he is a Bankrup:ly knave, or Bankrupe 
knave, although that there Bankcupe be ſpoken adjectively, yer an Action lieth as ic was 
adjudged ia Muttons Caſe in che Common Pl-as, Mich.43 & 44 Eliz.. where one faid 
of a Merchant, that he would be Bankrupt within ewo days, Which implieth bur inclina« 
tion, yet an Aon lieth, 6 E.6. Dier 72. for that defamech him in his Trade by which 
he gettech his living : Bur when the words doe not imply an at done, bur an inclination 
to an a& which doth noc ſcandalize the party in the duty of any office, or funRion, nor in 
his crade of living, there an a&ion upon the Cate doth not lie, Bur to fay that he is a ſedi- 
tious or theeviſh knave, theſe doe not import an a&tto be done, bur an intent or inclina- 
tion to it, which is not puniſhable by the Common Law. . . 

As to the ſecond it was reſolved in the Cale of Birtridge, That upon all the words ta- 
ken herno ARion lay ; for the latter words doe extenuace the firſt, and explain his 
intent, that he did not intend any Judicia! perzury. Alſo it was impoſſible that a Rake can 
prove him perjured. And theretore upon confideration of all the words for the impoſſibi- 
licy and infenfibility of chem chey are nor a&tionable; as it hath been adjudged, thar 
where one ſaith of another, Thou arc a thie!, for thou haſt tollen my apples our of my Or- 
chard ; or,for thou haft rob>ed my Hopground, theſe latter words prove it no felony, and 
ſo qualify the proper words of this word (thief which of it felf, although it be generally 
ſpoken, will bear an aQion. And to it was adjudged berween Dobbins and Frenklyn Mich, 
43 & 44Eliz.in the Common Pleas ; Thou art a thief, for thou halt ftollen my apples 
our of my Orchard ; and to fay, Thou art a thict, and that will be proved by ſtealing my 
I—_ my Orchard. So in the Caſe at Barre, Thou art a perjured old knave, and that 

ill be proved by a ſtake parting ,&c.For the Office of Judges is upon confideration of all the 
words to colle& the true (cope and intention of him who ſpeaketh them: And if in this Caſe 
the Plaintiff had declared only upon the firſt words, Thou arr a perjured knave,the defendane 
might have ſhewed all the words and the coherence of them. as appeareth before in the 
Lord Cromwels Caſe. But ic was aid, that if the Plaintiffs Councel had diſcloſed the 
truth of the Caſe in the Declaration, the ſaid words would have well maincained the aRi- 
on ; for the truth of che Caſe was, That in an a&ion berween Martin and Wright, the 
fate of the controverfie was, W bether the (ſaid take ſtood upon the land of the one, or of 
the other, or indifferently, as a boundary berw:xt them, And in that aftion the Plaiarift 
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depoſed 25 2 witneſs, and by the pretence of the defencant had in his depoſition perju- 
_ ark Bur this ſpecial matter was not ſhewed, and cherefore it was ad judged,: Tha: 
the Plaintiff ſhould take nothing by his Bill, 


! Ich.aa & 45 Eliz., in the Kings Bench, Barhams Calc. Barham brought ar 
7 Maait _ the Caſe againſt Netherſel,and the words were, Maſter | Doren 
did burn my barn (5»»n»exds) 2 barn with corn with his own hands, and none but he ; Ad 
aker yerdi& it was moved in arreft of Judgement, That the words were not actionable fir 
it is not felony to burn a barn ifir be nor parcel of a manſion houſe, nor full of corn : And 
in ſuch Caie egitwr civiliter, and not criminaliter, & verbs accipienda ſunt in mitiore 
ſenſu : And S innuendo will not ſerve when the words theinſel yes are not aftionablc ; 
which well agreeth with divers Reſolutions before, 


17. Rinit.25 Eliz,, in the Kings Bench, berween Palmer and Thorpe. Touching de. 
6m dererminable in the Ecclefhaftical Court, it was reſolved, That ſuch deta- 
mation ought to have three incidents: 1. That it concern matter ineerly Spiritual and de- 
terminablc in the Eccleſiaſtical Court, as for calling him Heretick,Schiſmatick, Adul:erer, 
Dilapidator,&c. 2. It ought to concern matter meerly ſpiritual onely, for if tuch detama- 
tion touchor concern any thing at the Common Law, the Ecclefiafticall Court ſhall nor 
have conuſans thereof. 3. Alchough that ſuch defamation be mcerly ſpiricual and orely 
ſpiritual ; yer he who is defamed cannot ſue there for amends or damapes, bur the tur 
ought to be onely for the puniſhment of the fin, pro ſalute avime. And as to the firſt and 
ſecond the Cafe in 22 E.4.30. was Cited tothis effe&t ; The Abbor of S. Albans icnt his 
ſeryant to a feme coyert to come to his Maſter and ſpeak wich him, the ſervant pertormed 
his command, and thereupon the wife came with him to the Abbor ; and when the Ab- 
bot and the woman were together, the ſeryant (who koew his maſters will) withdrew trom 
them, and left them ewo in the Chamber alone ; and then the Abbot faid ro the woman 
that her apparel was groſs apparel ; to whom the wife ſaid, That her apparel was accor- 
ding to her abiliry, and according to the abilicy of her husband : The Abbor (knowing 
in what women repole delight) ſaid to her, That if ſhe would be ruled by him, that ſhe 
ſhould have as good apparel as any woman in the Pariſh, and did folicite her chaſtity ; 
when the wife would not conſent to him, the Abbot did aflault her, and would have mad: 
her anill woman againſt her will, which the wife would not ſuffer, whereupon the Abbot 
kept her in his Chamber againſt her will, and co the intent, 8c. The husband having nocice 
of this abuſe to his wite, ſpake of this matter and ſaid, That he would haye his Action of 
falſe impriſonment againſt the Abbot for that he had impriſoned his wite : Thereupon the 
Abbot (adding one fin to another) ſued the innocent and poor husband for defamation in 
the ſpiricual Court, becauſe the husband had publiſhed, that the Lord Abbot had ſolicited 
his wives chaſtity, and would have made her an ill woman : Bur upon all this mater di!- 
cloſed to the Court, the husband had a Prohibition, becaufe the husband might haye had 
an Aion at the Common Law for this aflault, and impriſonment of his wife ; yer becaulc 
the ſcandal dererminable ia the Eccleſiaſtical Court was upon the matter dilcloſed mixed 
with matter determinable at the Common Law, for this cauſe upon a motion made by the 
Abbots Councel to haye a Conlultation in that Caſe it was denied by the Court. Vide 18 
E.4.6.12 H.7.22, Regiſter 46, 47 & 54+ 
As to the third, vide the Statute of Articuli Cleri cap.1, 2,0 3. and the Statute of Cir- 
exmſpette agatis, anno 13 E.1.and F,N.B. 51.1.K.52.D.M.53,A.F. So ir appearet!: 
there that if a Parſon ſue in the ſpiricnal Cour: for laying violent hands upon him, and to 
have him excommunicate, or have corporal puniſhment, and not for damaves or amends ; 
bur the Plaintiff ſhall recover cofts there : And if the Defendant in caſe of defamation be 
be to co niſhment, or for laying hands upon Clerks, &c. if the party will redcem 
s penance, and agree to pay to the —_ damnified a certain ſumme of money, it ap- 
pearerh there chat the party damnfiied ſhall have ſuit for this in the ſpiritual Court, and no 
Prohibition lieth; And upon theſe differences you ſhall better underſtand the better oPini- 
on in 12 H.7,22.and the ſence of the Regiſt.54.where all the Juſtices refuſe togrant a Con- 
ſultation in Caſe of defamationgthat is, either becauſe the maſter of the defamation was nor 
meer and ſole ſpiritual, or that the Plaintiff ſucd for damages or amends for ſuch defama- 
tion ; andtherewith agreeth F,N. B53. f, 
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Theſe Reſolutions concerning Scandals (which I amongſt many others for my inftru- 
A&ion have obſerved) at the importunicy, requeſt,and defie of my good triends, ſome with- 
in the Realm of /re/and, and others dwelling within the remote parts of Exglend, out of 
the meridian of Weſtminſter, I have Reported but in ſummary and ſhort manner, omit- 
ting many ochers which I doe noc think neceſlary to be publiſhed, my opinion always be- 
ins, Oned mualto utiliae elt parica idonea effundere, quam multis inutilibus homines gra- 
vari. And at leaſt theſe briet Reſolutions, and the reaſons of them being well underſtood, 
and kept, will peradvencure give great direftion and inſtruftion pro waits aliz, and will 
deterre men for worcs which are but winde to ſubjeR themſelves ro ations, in which da- 
mages and coſts are to be recovered, which lometimes do trench to the great hindrance and 


impoyeriſhmeac of the ſpeakers. 


m—_— 


Copihold Caſes. 


Ich. 23 & 24 Fliz, in the Common Pleas, Browns Cale. Copiholder ia fee 

by licence made a leaſe for years, the leſlze encred ; the Copiholder having iſluc 

2 lon and a daughter by one woman, and a ſon by another woman, died ; the 

eldeft fon died before admirtance ; It was adjudged, that the land ſhould de- 
ſcend to the daughter of the whole bloud. And in this Cale three Points were refolyed by 
the whole Court. 

1. Alchough that a Copiholder hath not in Judgement of Law bur an eſtate at will, yet 
Cuſtome hath lo eſta »liſhed and fixed his eſtate,that the ſame by the cuſtome of the Man- 
nor is deſcendable, and his heirs ſhall inherit the ſame; and therefore his eftace is not 
mecrly ad voluntatem domini, but ad veluntatem domini ſecundum conſuetudinem ma- 
neris : So that the cultome ot the Mannor is the foul and life of Copihold eſtates; for 
withouc cuſtome, or if they break their cuftome they are ſubjeR to the Lords will, And 
by cuſtome a Copiholder is as well inherita ble to have his land according to the cuſtome,as 
he who hath freehold at the Common Law, for Conſnernde eft alters lex + Cuſtome and 

etime out of minde,&c, may create and conſolidate inheritances. For Con/u#etuds 
vixcit legew. And Copibold eſtates are of great antiquity, for Brafton who wrote in the 
time of the reign of King H.z. wrote of them, £:6.2. c«p.8. where he ſaith, Ss ip/e ad ali- 
am trax;ferre volucrit, prixa illud reftituat domino, vel ſervients (id eſt, Seneſchallo ma- 
ueris) 6 donninua preſens non fuerit, & de manibu; illorum fiat tranſlatio ad alium,c*c, 
vis ifle non babet poteftatem transferendi, cum liberum tenement” non habeat. And in 
the ſame Book fe.76. Er ſemper in huju{mods Socagiu con[nerude loci eft obſervanda. 
And 4 E.1. (who was the ſon of H.3.) by the Statute called Extents maneris, there it is 
ſaid, [nquirendum eſt de liberts tenent' quibuſcungque, fc, Inquirenaum eft etiam de cur 
ftumaris, viz. © not ſunt cuſt umarii, © quanium terre quilibet cuft umarine tentat, que 
opera, quas conſnerudines faciat CF quantum opera & conſuetudines cnjuſliber cuſtumaris 
valeant per aun', & quantum reddit” de reddit” Aſſiſe per ann', preter opera & conſuetu- 
diner que poſſunt ralliari, & que nn ad voluntatem domini. By which it appearech, that 
all che Parliament efteemed of then as cultornary tenants; 2. That chere rent is accoun- 
ted parcel of the rent of Aﬀile : 3. That ſome of their cultomes within ſome Mann«Irs are 
arbitrary at the Lords will, as fines incertain,&c. and withia ſome Mannors their cuſtomes 
are certain, and all that as cuſtome hath allowed. 

42 E.3.25, The Lord brought an ation of Treſpaſs againſt his Copiholder, who plea- 
ded, Non guiley ; The Jury gave a ſpecial verdiR, that the Copiholder had nor done his 
ſeryices, by which he brake che cuſtome of the Mannor, for which caule the entry of the 
Lord was ad; lawful, and that he ſhall have the corn then growing ; which proverh 
that he entrech tor the forfeiture, and cannot put him our without caule. So 33 E.z. Tre- 
ſpaſs 254. Ia Copibolder alien it is a diſſeifia to the Lord, and a forfeiture of his eftace. 

13 Rs. Faux [mpriſonment 7. It is there adjudged, that where the heir of a Copi- 
holder recovered in a plaint in the nature of an aſſile of Mortdanceſter in the Court of the 


Biſhop of London of his Mannor of Stepney in Midaleſex, the tenant brought a Wric of 


falle 


[21] 


[6] 
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falſe Judgement returnable in the Court of Cemmon Pleas, which Writ of talſe Judgeme:;: 
doth not he in this Caſe : Butthere it is ſaid, that he hath not other remedy, bur to ſue to 
the Lord who hath the freehold by Pertinon, and he may if there be caule reverſe t};- 
Judgement ; by which ir appeareth, that the heir of a Copiholder is inheritable accordino 
©o the cuſtome, and ſhall recover by plaint in the nature of an afſiſe of Morrdance [tes 
bur it is true that Charleten faith there, that he ſhall not have an afſhic againſt his Lord Bs 
renant in auncient demeſn ſhall have, becauſe he hath not the freehold as Bratton ſaith. 

2 H.4.12. A Copiholder brought an aQion of Treſpaſs for breaking of his Cloſe, ard 
cutting of his trees, and the Defendant pleaded, Not guilty, the Jury found the Defencan: 
guilty, and aſſeſſed damages, the Plaintiff recovered. 

1 H.5.11,12. A Copiholder may ſurrender to the uſe of another, reſerving rent with 
condition of reentry for non-paiment, and for want of paimententer, 4 H 6.11, 21 Hc, 
37. If a Biſhop granteth cuſtomary lands by Copy and dieth, the Copihold is not derer- 
mined by his death, for he is downinne pro tempore, and this grant ſhall binde the K:«, 
and the grantee the Temporalties being in the Kings hands ſhall have aid of the Kinp. 

7 E.q. Danby chief Juſtice ſaid, That 3 Copiholder is as well inheritable co hae |; 
land according to the cuſtome, as he who hath a freehold at the Common Law. 

21 £.4. 80. Brian ſaith, that his —_ always hath been and ever ſhall be, 
Thar if ſuch tenant by cuſtome paying his ſeryices be ejected by his Lord, chat he ſhall 
have an ation of Treſpaſs. 

15 H.7.10. & 27 H.8.28. A Biſhopgrants lands by Copy and dieth, the Temnor al- 
ties come to the Kings hands, the Copihold eſtate ſtands, and he ſhall have ad &: ch 
King. 

is H.8. Br.T enant by Copy 24. The heir of a Copiholder Tenant in tail ſha!l recovc: 
ins Formedon in the Deſcendey by all the Juſtices. By which Cates it appeareth, tl: 
the Judges in all ſucceſſions of ages have allowed Copihold eſtates to be elta-liſhed 2:4 
ſure by the cuſtome of the Mannor, and deicendible to their heirs as other mhetican- 
CcS Are. 

2 It was reſolved, whn cuſtome hath created ſuch inherictances, and th 2: the lard 
ſhall be deſcendible, then the Law ſhall direR the deſcent accordiry io the maximes 
and rules of the Common Law as incidents to everyeſtate deſcendible,; nia qn:4 racite 
intelligitnr deeſſe n0n videtwr. As ing E.q7. when uſes had eained the reputation of 
inheritances deſcendible, the Common Law direRed the deſcent of them, and that there 
ſhould be poſſeſſio fratri of an uſe,as well as of other inheritances at the Common Law. Bu: 
it was reſolved,that ſuch cuſtomary inheritances ſhall not have by Law any other collaterz! 
qualities which doe not concern the deſcent of the inheritance,that other inherirances ar the 
Common Law had. And therefore ſuch cuſtomary inhericance ſhall not be aſſers to chare- 
the heir in an Action of debr upon an Obligation made by his aunceftor, although |: 
binde himſelf and his heirs, nor the wife of ſuch cuſtomary tenant ſhall nor be endowed, 
nor the husband of a woman inhererrix ſhall not be of ſuch eſtate tenant by the cur:et'c , 
nor deſcent in ſuch Caſe ſhall not take away entry of him who hath a cuſtomary ricbt 0 
it, & /ic de cererss ; for as without cuſtome ſuch eſtate at will cannot be deſcendible, G 
without cuſtome it cannot have any collateral quality or incident as other inheritances 2: 
the Common Law : For Copiholds have eftates of inheritances ſecundum quid, that is co 
ſay, to be deſcendible by cuſtome to their heirs, and not to be determined by their ceaths, 
nor ſubjeR to the Lords will, as other eftates at will are, but they are not eftates of inheri- 
rance ſimpliciter, ſcil. to all collateral qualities, bur ſuch as cuſtome haye allowed, or arc 

incident to them, 

3. It was reſolyed, That where the cuſtomary pare of inheritance deſcendeth to the 
heir before admittance, that he may enter and take the profits, and that there ſhall be a 
poſſeſſio fratrs before admittance upon an aCtua] poſſeflion as in the Caſe at Barre. And 
ſuch heir may ſurrender to the Lord before admirtance, as aoy other Copiholder may, bur 
it cannot prejudice the Lord of his fine due ro him upon the cuſtome of the Mannor upon 
the deſcent; and he is a tenant by copy of Court Roll, for the Copy made to his aunce- 
ſtor doth belong to him ; as the admitrance of one tenant for life, is the admittance of 
him in the remainder to veſt the eſtate in him,but ſhall nor barre the Lord of his fine uv hich 
- ought to have by the cuſtome. And although it was objeRed thar eyery admittance 
of rhe he;r upon a Ceſcent did amount to a grant, and ſo may be pleaded, and therefore 


nothing 


Part IV, Copihold Caſes. 


239 


nothing doch veſt in the heir before admittance. To that it was anſwered and reſolved, 
Thar true it is, that after admittance the heir in pleading may alledge ir as a grant, and the 
(ame hath been allowed for ayoiding of inconvenience which might afterwards enſue; for 
if the Copiholder in pleadirg ſhall bedriven re ſhew the firſt gran, either it was before time 
of memory and fo nor pleadable, or within time of memory, and then the cuſtome faileth ; 
And for this cauſe the Law hath allowed the Copiholder in pleading to alledge any admit- 
rance as well upon deſcent as ſurrender, as a grant ; and yer he may if he will alledge the 
admictance of his aunceſtor as a grant, and fhew the deſcent to him, and that he entred, 
and that well without any admittance of him ; but che heir cannot plead, That his father 
was (eiſed in fee at the will of the Lord by copy of Court Roll of ſuch a Mannor according 
to the cuftome of the Mannor, and that he died ſeiſed, and that the ſame deſcended to 
him, for in truth ſuch intereſt is bur a particular intereſt ac will in judgement of Law, al- 
though it is deicendible as hath been ſaid by cuftome : For he is tenant at the will of the 
Lord according to the cuſtome of the Mannor. 

Note Reader, all theſe Reſolutions and opinions have been adjudged and confirmed.zs 


appearet i by che Caſes following, 


2, T Len: Ales ann. 24 EL in Suffolk, it Rivets Caſe,it was adjudged by the chief 

Juſtices,/#ray and Anderſon, Juſtices of the Afſfiſe upon an evidence to a Jury, that 
where a woman Copiholder in fee hath a husband who hath iſſue, and the wife dieth, that 
the hus band ſha!l not be tenant by the curtefie without ſpecial cuſtome, according to the 
Reſolution aforeſaid; and according to their opinions the Jury paſſed againſt the huſ- 


band. 


3. —— 36 Els. Ret. 547 in the Kings Bench, between Deal and Rigden ; Thac 

whereas by the cultome of the mannor, plaints had been made in the Court of the 
mannor in the nature ot real ations,thet if a Recovery be in a plaint in the nature of a real 
aRion againſt Tenant in tail (admitting thac Copihold lands may be entailed)thac it (hall 
be a dilconcinuance, and take away the entry of the heir in tail ; for inas much as plaints 
in the nature ot rea! Actions are warranted by the cuſtome, it is an incident which the Law 
annexeth tothecuftome, that a recovery ſhall be a diſcontinuance, which agreeth with che 
reaſon of the principal point in Browns Caſe. Like Judgement was given in che ſame Court 
Ms & 37 Elie Ret.r41t7. berween Clunand Peaſe, 


4. DAſch.zs Eliz. in the Kings Benchy Rot.7 34. berween Bulloch and Dibley in Tre(- 

pals in Berks,it was adjudged, Thar if a man (eiſed of Copihold land in the right of 
his wite, ſurrendreth the ſame to the uſe of another, and the husband dieth, it is no dilcon- 
rinuance to the wife, but that the wife may enter, and ſhall not be pur to a Cs in vits, 
nor her heir to ſuca Cui in vice. And if 2 Copiholder for life ſurrendreth to the uſe of 
anocher in fee, it is no forfeicure, for ic paſſech by turrender to the Lord, and not by livery ; 
and Copihold eftates ſhall not have ſuch qualines as eftates at Common Law haye with- 
out ſpecial cuſtome, as hath been often ſaid. The like Juigement in the Kings Bench 
30 Eliz. berween Wright and Portman. And 35 Eliz. in the Common Pleas, — 


Foxſton and Coifton, like Judgement was given, 


$. M 3 & 36 Eli. it the Kings Bench, berween Gravener and Ted. Inthis Caſe 

ewo Points were adjudged. 1. That the deſcent of a Copihold in fee ſhall noc 
take away the entry of h\mz who hath right to the Copihold, which agreeth with the Re- 
ſolution in Browns Caſe. 2. That where the Cuſtome of the Mannor of Aleſiey in the 
County of Warwick was, That Copihold lands may be granted to any perſon 5n feeds 
ſimplici, that a grant to one and the heirs of his body is within the cuſtome : For be ic a 
fee ſimple conditional, or an eſtate tail it is within the cuftome. So he may grant for life or 
for years by the ſame cuſtome, for an eſtate in tee imple includeth all ; and it is a maxime 
in Law, Cai licet quod majus, non debet quod minus oft non licere, 


6, | Mamey Eliz. in the Kings Bench, Ree.z3r. between Fitch and Huckley the Caſe 
was ſuch ; Richard Fitch che father Copiholder in tee makes a lurrender to the uſe 


of him(clf for life, and after to the ule of Richard his ſoh tor life, and after to the uſe of i 
J 


(23) 


Copihold Caſes. Part IV. 
1a Will ; The father is admitred and dieth, and afterwards the Lord pretending cauſe of 
forfeiture granteth the ſame to a firanger. In this Caſe rwo Pots were reſolved : 

x- That the admittance of the Tenant for life, was the admittance of him in the remai-. 
der, but not to prejudice the Lord of his fine which was due by the cuſtome of the man. 
nor, according to the opinion ia Browns Caſe, | | 

2. It was adjudged, that the fee imple of the Copihold being limited to the uſe of hi; 
Will, did remain in the Copiholder, and nor in the Lord. 


7, Rinit.26 Eliz. in the Kings Bench, between Clark Plaintiff, and Pennifather De- 
þ wan three Points were adjudged. 

1, That the heir of a Copiholder may enter and have an Aion of Treſpaſs before a4- 
miſſion (and ſo if the heir die before admiſſion as the principal Caſe was) his heir may en.er 
and take the profics, and have an ARtion of Treſpaſs, which agreeth witch che Judgement 
in the principal point in Browns Caſe, i 

2. It was adjudged, that where King H.8. granted a mannor to the Queen his wife for 
life, that there the Queen was a ſole perſon exempt by the Common Law and may make a 
leaſe or grant without the King, and ſo may plead and be umpleaded alone, Y/ide 10 F.;, 
18, & 50.18 E.3.1,2. & 38.20 E.z3 Nonability 9.32 E.3. Brief 346. 49 E.3.4.1: H, 
6.67. 26 H.6. Aide del Roy 24-3 H.7.14.7 H.7.7. And that the Statute of 32 H.$ ;; 
but explanatory of the Common Law. 

3. It was adjudged, that where the Queen was Tenant for life, and a Copihold eſchea- 
ted to her, there the Queen may grant the ſame to whom ſhe plealeth, and 1: (hall b:nde 
the King his heirs and ſucceſſors for eyer ; for ſhe was Domina pro rempore, and the ue 
Rome of the mannor ſhall binde the King: And it was reſolyed that every one who ha: 
a lawful eſtate in « mannor, be it in fee, in tail, in dower, or by the cartehie, or for life, or 
years, or as Guardian, or tenant By Statute, Elegir or at will, if a Copihold cſcheat or 
come to their hands during their time, every one of chem at their will may grant the ſam: 
rendring the ancient rent, cuſtomes, and ſervices, and the ſame ſhall binde the Lord wh 
hath the inhericance or freehold of the mannor, for every one is Dominus protempore ard 
within the cuſtome. As in 20 H.6.8. the chief Juſtice of the Common Pleas who hath his 
Office but at will may by cuftome grant Offices for life. And it is to be obſeryed, tha: a 
Copiholder doth not derive his eftate our of the eſtate or intereſt of the Lord onely,for then 
the Copihold eſtate ſhould ceaſe when the eſtate of the Lord determineth. Bur as it was 
ſaid in Browns Caſe, the ſoul and life of a Copihold is the cufkome of the mannor ; and 
when the grant is made ty any who hath a lawtul eſtate, or intereſt, the Copiholder is 1 
by the cuſtome withour any regard tothe eſtate, or perſon of the grantor, ard theretor: 
ſuch grant made by the busband and wife ſhall binde the wife notwithſRanding the cove:- 
cure. So of a grant made by Now compos mentw, or an Infant, or by a Biſhop, Preberd, 
Parſon,&c. it ſhall binde for ever. For the cuſtome is, that the tenements are parcel of the 
mannor, Et dimiſ]. & divifibil' per deminum manerii, &c. pro tempore exiſtent', ſeu per 
ejus Seneſchal*,&c. And ſoa feme covert, Non compo: ments, an infant, the ſucceſſors of 
Biſhops, Prebends, Parſons, &c, are bound by the ſaid cuſtome : But by force of thele 
words in the cuſtome (per dominum maneris, &c. pro tempore exiſten”) in ſome Cale the 
Lord ovght to have lawful eſtate, and in ſome Caſes not. And therefore this difterence 
was agreed ; If a difleiſor, or feoffee of a difſeiſor, or any other who hath a torcious and 
deforcible eftate or intereſt ſubje& ro the aRion, or entry of another, hold Court, and 
make any yoluntary grant upon eſcheat, or forfeicure of a Copihold, ſach voluntary grant 
{ball not binde him who hath right, when he hath recontinued the mannor by a&1on, or 
entry ; for to this intent the cuſtome ſhall be intended of a Lord who hath a lawful 
eſtate or intereſt. Bur if ſuch Lord whohath a wrongful and defeafible eſtate, admic any 
upon ſurrender madeto the uſe of another, or admit rhe heir upon a deſcent, ſuch adrmit- 
tances are good, and within the ſaid cuſtome. For ſuch as are lawful,and guodars mode jui- 
dicial rodoe, which he may be campelled and enforced in a Cours &f equity to doe; and 
therefore ſuch admittances ſhall binde him who hath righe, ; 


8.D A/ch.26 Eliz. inthe Kings Bench it was adjudged, that where the Lord of a man- 
nor wherein were many Copiholds for lives took a wife, and afterwards a Copihol- 
der Gted, the Lord after marriage doth grant the land aBain according to the cuſtome of 


the 


A 
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the mannor for lives, and dieth, chat the wife ſhall nor avoid ſuch grants in a Wric of 
Dower : For although the grane were after the title of Dower, yet the cuſtome which is 
the life and force of the granc was long before. And an opinion in 8 Eliz. was cited to the 
contrary 3 which ſee Der 251. and yet it was adjudged as above. If fecftee of a marnor 
upon conaition maketh voluntary grants of Copihold eſtates according to the cuſtcme, 
and afterwards the condition is broken, and the feoffor encreth, yet the grants by Copy 
ſhall Rand ; and therewith agreeth the Judgement 17 Eliz. Dier 342. the Counteſs of 


Arunadcl; Calc. 


9. | | Elz. in the Kings Bench, between Row and Arters, it was adjudged, If 

tenant for another mans life be of a mannor, and Ceftny que vie dic, and the tenant 
for Ii'e continue in the mannor and holdeth Courts and maketh voluntary grants by copy 
they ſhall noc binde the leſſor ; for in ſuch Cale it was reſolved, that he was tenant at tut- 
ferance. who hath not any lawful intereſt: And a Writ of Terminum qui preteriit lieth 
again(t him, and lo ke a diſſciſor of the mannor. 


MA Ith 33 & 34Eliz. in the Kings Bench, between Murrel and Smith in Treſpaſs, [4] 
Upon a ſpecial ve: di&t the Cale was luch ; Queen Elizabeth iciled in fee of the 
mernor of Bawdeſey Butley in the County of Suffolk granced part of the ſame being anci- 

ent Copthold land co Smith the father infee ; and afterwards the Queen granted the in- . 
hericance of the ſaid Copihol.4 ro a ſtranger in fee, and afterwards Smith made his Will in 
writing, and the'eby devited the Cop:ihold to Maurred the Plaintiff in fee; and at a Court 

holden at the 1aid mannor ſurrendred into the hands of the Queen to the uſe of his Will - 

and in pleading the Detendant Smirh did alledge the laid orant made to his father, by force: 
whereot he was leiled, and to !eiſed, died feiled, and that the fame deſcended to the Deten« 

dant a5 his fon and heir, and that the Plaintiff claiming by the laid deviſe and lurrerder, 
craverſed che deſcent to the Defendant. And the Jurors upon this ſpecial iſſue gave the ſaid 

ſpecial verdit : And upon great deliberation Judgement was given againſt the Plaintiff. 

And in this Cate three Points were reiolved. 

1. Thar cuſtome hath {vo ettabliſhed and fixed the eitate of the Copiholder, that by the 
ſeverance of the inhericance ot the Copihold trom the Mannor,the Copihold is not deſtroy- 
ed, for as much as the Lord himſelt cannot ouſt the Copiholder, no more can any clai- 
ming under him doe : For Nemo poteft plus jurs ad alinm transferre, quam ipſe habet ; 
Er quod per me non poſſum , nec per alixum. But it was objeRted, that every Copihold eſtate 
in land or tenements ought to Rand upon two pillars, and without ſome of them carnot be 
ſupported ; The one that the land or tenements be parcel of the mannor, the ocher that ſuch 
land or tenement hath been demiſed and demilable time our of minde; fo that parcel of 
the mannor, and preſcription are rwo incidents to every Copihold: bu in the Calc at Barre 
one of them faileth, for by the ſaid ſeverarce the land was not parcel ot the mannor. To 
which it wavanſwered and reſolved, for as much as the land was parcel of the mannor, and 
cuſtome hath once eſtabliſhed and fixed the eſtate, fo that once it had both the incidents, 
for this cau'e the ſeverance made by the Lord afterwards ſhall not deſtroy the eRate of the 
Copihold. | 

2. That in this Caſe the faid cuſtomary lands deſcer:-ded tothe Detendant, noewith- 
ſtanding the deviſe and ſurrender, tor the ſurrender after the ſeverance of the inheritance of 
the Copihold from the mannor was void, becauſe the lands were not parcel of the man- 
nor at thetime of che ſurrender, and the devile alone cannot transferre ſuch cuſtomary 
eſtate. For as it appeareth by Fra&cx before, and by Lie. 1 5. it cannor be transferred buc 
by ſurrender intoche hands of the Lord according to the cuſtome of the mannor, [25] 

3+ That after the ſeverance the C-piholder ſhall pay his rent to the feoffee, and alſo 
ſhall pay and doe other ſervices winch are due without admittance oc holding of any 
Court As te plovgh the Lords demeans, heriot, and the like ; but ſuir of Court, and fine 
upon alienation, or admittance are gone : For now the land or tenement cannor be aliened, 
for as the Copiholder hath tome benefic by his ſeverance, as appeareth before, ſo hath he 

at prejudice, for now he cannot ſurrender or alien his eftare, becaule he cannox alien ir 

by turrender in wenus domint (ervitiorwm, 25 the cultome hath warranted, and that 
he: cannot now doe. nor the feoffee cannot make admittance or grant of the Copihold, for 
he-is not Dewinss pro rempore : Bur it was retolyed chat ſuch forfeicures as were —_—_ 
X ora F 


Fr 


Copihold Cales. Part IV. 


before the {everance, as the makirg of a feoffment, leale, waſte, denying ot rent, or the like, 
are forfeicures alſo after the ſeyerance- So if land were of che nature of Borough Engliſh 
or Gayelkinde before the ſame cuRtome, and all other cuſtomes which run wich the 125d 
remain after the ſeverance : And it was ſaid, that if fuch Copitholder will alien, there is nc- 


any means but to have a Decree againſt him and his he.rs in Chancery, bur thereby the ut; 


rereſt of the land is not bound, bur the perſon onely. 


Aſch.zx El. in the Kings Bench,berween Kite and 2weixton, the Cafe was, a Co- 
piholder in fee of the mannor of the Dean and Chapter of y/eſtminſter,called Las. 
tox in the County of Oxford ſurrendred his Copibold lands our of Courr, by the hards ct 
certain Copihold tenants according to the cuſtome of the mannor unto the ule of another 
and his heirs upon certain conditions, and after atthenext Cour: the ſurrerder was prelen. 
ted, butin the preſentment the conditions were omitted, and he to whole uſe the lurren. 
der was made being dead, the Lord by his Steward according to the cuſtome did admit his 
dauohters and heirs, who entred ; he who made the ſurrender by his deed did releate to 
the daughters being in poſſeſſion, and afterwards entred upon them, and if his entry were 
lawful or not was the Queſtih. And it was reſolved, chat his entry was cor lawful; and 
in this Caſe;two Points were reſolved. 

1. That the preſentment of che ſaid ſurrender was void, for the ſurrend: r out of Cour? 
ought by the cuſtome of the mannor be preſented in Court, Hut *or a$ much as the ſurrer- 
der was upon condition, and the preſentment was of an ablojuce ſurrender, the {urrender 
which the Copiholder made was not preſented : But if the truth of the Cale were, that 
the ſurrender conditional was preſented, and the Steward inencring thereof omitted the 
condition, yet upon good proof thereof, the ſurrender was not avoided, but the Ro!! ſhall 
be mended, for the Roll doth not conclude in ſuch Cate the party either to plead, or g1ve 
in evidence the truth of the matrer. 

The ſecond Queſtion and the greater doubt was, If by the ſaid releaſe by deed the cu- 
Rtomary right of the Copiholder were extinct, and he who made the ſurrender barred of 
his right. And ic was objeRted that Litr/eron 15. faith, That a Copiholder cannot alie: 
his land by deed ; but if he will alien, he ought according to the cuftome, &c. ſurrender. 
&c. And he faith, that ſuch renants are called tenants by copy, becauſe they have ro other 
evidence concerning their tenements but the Copies of the Court Rolls, And it was taic, 
that that doth exclude all releaſes by deed, for then they ſhould have other evidences 
then the Court Rolls. Alſo it was iaid, that he who purchaſerh the land, may upon ſearch- 
ing the Rolls be adviſed if the title of the land be good, Bur it a releaſe by deed ſhall 
_—_— righes, then it ſhall be perilous to purchaſors, for that it doth not appear in 
the Rolls. 

To which it was anſwered and reſolved, That the releaſe in the Caſe at Barre extingui- 
ſhed the right of the Copiholder ; and their reaſon was becauſe he to whom the releatc 
was made was admitted to thetenements, azd Copiholder in poſſefſion ; ſo that a releaſe 
of a cuſtomary right may enure to him, and therefore the Lord is not at any prejudice, for 
he hath had his Eo upon admittance, and he to whom the releaſe was made was in by 
title, /cil. by rhe Lords admittance, and fo the releaſe doth enure by way of Extinguiſh- 
ment : Bur,if a Copibolder be oufted by one by tort, there his releaſe by deed to the dil- 
ſeiſor, or other wrong doer, doth not transferre his right, nor barre him for two cauſes : 
7. Becauſe he hath nor any cuſtomary eftate upon which the releaſe of the cuſtomary right 
can enure- 2. It ſhall bero the Lords prejudice, for thereby he ſhall loſe his fine and ler- 
vices ; and for theſe cauſes the releaſe by deed in ſuch Caſe js utterly yoid, and this is noc 
2gainſt any thing Lirtleton ſaith, for Littleton ſpeaketh of alienation by ſurrender, and 
that of neceffity ought to be into the Lords hands according to the cuſtorne : But the rc- 
leaſe in the Caſe at Barre cannot be made tothe Lord but to the Copihold tenant in poſle!- 
fron : Alſo he who claimeth a Copihold eſtate by ſurrender, hath not other Evidences bu! 
Copies, and fo are Lirtlerons words to be intended. But he who clajmeth extinguiſhmen: 
of a right, may have it by a releaſe by deed : So the Reſolution in Bſwrrels Cafe before 
well agreeth with the Judgement in this Caſe upon the difference aforeſaid in cransferrirg 
of an eſtate, and extioguilhieg of a right : Andas tothe peril of purchaſors, it was laid, 
That there was not any danger, for if the Copiholder who is in poſſeſſion ſell the ſame, 
he will ſhe to the purchaſor the releaſe made to him, and he who is out of poſſefſion, 
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ought not to ſell the ſam? rill he hath regained the poſſeſſion ; and it any one will purchace 
a ricle, he is not to be favoured, but in ſuch caſe cavear emproy : and yet he who hath 
made ſuch releafe, may and ougi4t co acquaint the purchaſor with that which himſelf hach 
done, and ſo no milchief. And Wrap chief Juſtice in this Caſe ſaid, Thar if one who hath 

ended righ: or ti:le ro Copthold land, bargain and ſell the ſame to another, it is wich- 
zn the Statue of 33 H.8.cap.9. tor the Statute faith, If any bargain, buy, or ſell,&c, any 
right or ticle, in or to any lands or tenements : So that thefe words, any right or title, ex- 
tend to all manner of rights or titles, and by conſequence to Copihold lands. And agreat 
part of the land of the Kingdome is in grant by copy; and theretore the intent of the Ma- 
kers of the At was to include it, tor ayoyding of ſuits, maintenance, and charmperty, and 
not toleave all Copihold ecftates to the miſchiefs mentioned in the preamble of the ſaid 
A&.eſpecially when a leaſe for years hath becn adjudged in P areriges and Crockers Caſe. 
Plow.Cem.76-to be within the faid AR. 


13. To 30 El:z.inthe Kings Berth, berween Aelwich and Later, the Caſe was , 

William /Melwich brought an Ejeftione firme againſt John Later and Mary his 
wife, ypon a demiſe made by fobn AMelwich of lands in Eft worth in the County of Shrewſ- 
bury for one year, &c, The Defendane pleaded, Not guilty ; and the Jury gave a ſpecial 
Verdi&t ro this effet ; The Abbor of Tewksbury was ſeiled of the Mannor of Boveridge 
whereo* the tenements in which, &c. were parcel, and Copihold lands of the ſame Mannoxr ; 
and that rhere were many anciene Copiholds of the ſame Mannor in Eaftworth aforeſaid, 
which Mannor came to the King by diſſolution. And the King anno 37 H.$. granted the 
inheritance of all che Copiholds ia E:ſtworth to Fohn Ogden and his heirs, who called ic 
his Mannor of Eaftwerth: And afterwards a Copiholder of the tenements aforefaid in 
which, &c. did furrender them roche ſame John Ogden, who alſo being ſeiſed of the Man- 
nor of H arbridge within the ſame County, at Harbridge graated the renements in which 
to John Mel wich the leſſor of the Plaintiff by copy according to the cuſtome of the Man- 
nor of E aft worth for term of his life, and that the Plaintiff was poſſeſſed till he was ejeRed 
by the Defendant, daiming it under the title of John Ogden, pretending that the ſaid granc 
by Copy did not binde him. And afterwards upon adviſement, Judgement was giyen for 
the Plaiaciff, and in this Caſe four Points were reſolved. 

I. That the leflee of the Copibolder for one year (hall maintain an Ejeftione firme ; 
for in as much as histerm is warranted by the Law by the general cuſtome of the Realm, ic 
is reaſon thar if he be cjeed, that he have an Ejeftrone firme, nnd it is a ſpeedy courſe for 
a Copiholder to have the poſlefſion of the land againſt a ſtranger. 

2. That by the ſeyerance of the inheritance ot Copiholds from the Matnor, the Copi- 
holds were not deſtroyed, bur remained of force 3pd effe&, which agreeth with the Judge- 
ment in Marvels Cale. 

3- When the Lord of a Mannor having many ancient Copiholds in one Town gratteth 
the inheritance of all the Copiholds to another ; the grantee may hold Court for the Co- 
Pihold renemencs, and cake (urrenders to the uſe of others, and make admittances and 
grants : For although ic is not a Mannor in Law, becauſe in wanteth free tenants, yet asto 
the copihold renemencs, the feoffer or grantee of ſuch a Mannor may hold a Court to make 
admicrances & grants of the Copiholds: For every Mannor which conſiſterh of freehold and 
—_— renements comprehendeth in i: ſelf in effet rwo Courts ; one which is common 

led the Court Baron, /ci/. the Court of freeholders, and in this Court the Suitors, ſci. 
the free tenants are Judgrs; and therewith agreeth 7H. 39 H.6.5.6 E.3.43. 12 H.7. 
16, Another Court is for the Copiholders and as to that, the Lord or Steward of the 
Mannor is the Judge - and as the ocher is called the freenolders Courr, ſothis may be cal- 
led the copiholders Curt : And therefore when the Lord graneth oyer the inhericance of 
his Copihalds to ochers, the grantee may hold Count for the copihold tenements onely, as 
his grantor nyghe.. And a5 to this Court there need nor any froe tenements ; (o if all che 

ds eſchear, or if the Lord relealſerh the cenure and (ervices of all his free tenancs, yer 

the Lord may bold a cuſtomary Cour: for his cOpihold cenements, to make admirtances 

and grants to them ; Benedifia oft expoſitio, quande res redimitur 4 deftruttions. Note 

Reader, although the Lord by his own a& cannot make of one mannor ac the Common 

Law ſundry mannors confifting upon demeans and freebolds, yer he may by his own aR, as 

by this Judgement appeareth, make a cuſtomary mannor _ upoa Copiholds to the 
3 
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es aforelaid. 4. It was reſolved, that the Lord himſelf may make a grant or ad- 
> 5.9mm of; h Copiholder out of the mangor at What place he pleale:h ; but the Steward 
of che Court of 2 mannor, cannot at any Court holden off f.om the mannor make fuch 


grants or admittances. mod nota. 


13. A/ch.37E4- in the Common Pleas, between Neal ard Jackron, it was adjudged | y 

Pair chief Juſtice of the Common Pleas, almſley,and the whole Court, Tha: 
where the Lord of a mannor doth demile all his lands granted by copy to another tor 
2000. years, that ſuch leſſee may hold a Court for the copibold accordirg to the Reſo!u- 
tion in the third Point in Aelwiches Cale, And in ths Caſe it was ſaid, that fo it was :e- 
ſolved by all che Juſtices in the Caſe of Sir Chriſtopber Harton, late Lord Chancellor c: 
England touching copiholds in Wellingborowgh in North «wptonſdire : Note Reader,a gocd 
difference b: tween theſe Caſes which conſilt upon numbets of copiholds which may \up- 
port a cultome, and one fiogle Caſe of 2 copihold, as in Awrrel; Caſe before, in which 
the Lord doth not grant recite any cuſtomary Court, nor the grantee having but one ling's 
copihold cannx hold Court. 


14. Ich.27 & 28 Eliz. inthe Kings Bench, berween Clifton and Molinenx ; wwo 
Maroon! were reſolved by Wray chief Juttice, Sir Thomas Gawdy, and the whole 
Court upon an evidence given to a Jury ; Thac if a Court be holden by a Steward cf a 
m2nnor our of it, and divers grants and admittances there made ; the Court and all the 
grants and admirrances are yoid, for the Courr of the mannor oughc co be holden wi: hin the 
mannor, and not out of the JuriſdiRion of it ; which agreeth with the Relolucion of the 
fourch Point in Meclwiches Caſe. But it was reſolved, that by cuftome the Court may te 
holden out of the mannor, and grants and admirtances there good enough : As divers Ab- 
bots and Priors uſed to hold Courts at one mannor, for divers leyeral mannors, and goo 
by cuſtome, 

2. Ic was reſolved, that where a woman tenant for life takecth a husband, and the huſ- 
band commirterh Waſte againſt the c{tme of the mannor, and dieth, the eftate of the 
wife is utterly forfcired by the a of the husband Bur if a ſtranger doth Waſte withour 
the aſſent of the husband, it is no forfeiture ; and according to this Reſolution it was cer- 
tified into the Chancery by Arad and Periam, two of wer” ven of the Common Pleas 
between the ſame partics as to both the Points, upon conterence had with divers other 
Juſtices. 


I15- / rms Eliz.. in the Kings Bench, between James T averner and Cromwell, I 

was reſolved by rey chief Juſtice, Sir Thomas Gawdy, and the whole Cour: 
upon evidence to a Jury, That if a copibAder be ſeiſed by force of ſeveral copies, /ci/. ct 
black acre by the rent of 4.d. of white acre by the rent of 4.d. ard of green acre by the ren: 
of 6.d, And afterwards the copiholder commicteth Waſte in part of black acre, or ma- 
keth a feeffment of part of black acre, or denieth the rent of that acre, by that all black 
acre is forfeiced, bur it is no forfeiture of white acre, or green acre, For altbough they all 
are in one hand, yet every acce is holden ſeverally, and to eyery acre there is a condition in 
Law tacite annexed, fo as the forfeiture of the one cannot be the forfeiture of any of the 
other, for the ſeyeral conditions in Lavy follow the ſeveral tenures ; and therefore the for- 
feiture of the one cannot be the forfeitnce of the other : So it was at the ſame time reſo!- 
ved, That if the ſaid copiholder of the ſaid three acres ſeverally holden as aforetaid, ſur- 
readreth themto A.and his heirs, and the Lord admirtech A. accordingly, Tenendam per 
antiqna ſervitia inde prins debits & de jure conſueta,or to ſuch effeRt ; and afterwards A. 
committech a forfeiture in black acre, be ſhall forfeit tbe ſame onely, and none of the other, 
And ſo it 1s noematerial whether the copihold be in one or ſeveral copies, And ſo was it 
adjudged upon a demurrer, Hil.3 5 E/:z. in the Common Pleas, berween James T aver. 
ner Plaintiff, and T homas Cromwel Defendant. 

So if divers ſcyeral copiholds eſcheat to the Lord, and he regram them to another, Te- 
nendam per aliqua ſerviciazcc. ſhall be ſeverally holden as they were before the 
eſcheat : Ard inthis Caſe it was reſolved, hat when a copiholder ſurrendreth to the uſe 
of anocher, and the Lord admits him, now be who is ſo admitted is in by him who made 
the ſurrender ; and io plaint in nature of a Writ of Entry in the Per, ſhall be ſuppoſed in 
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the Per by him wbo made the ſurrender ; forthe Lord is but an inſtci ment to make ad- 
mictance, and he whois admitted ſhall not be ſubje@ to the charges or incumbrances of the 
Lord: And fo Reader, where it is ſaid in the Caſe of C/ifion and HMolinenx before, that by 
the forfeiture of the husband 31] the eftate of the wife ſhall be forfeiced, it i5 to be intended 


all the copihold eſtate under the lame tenure. | 

16. M Ich.q2 & 43 Eliz. inthe Kings Pench, berween Hubbard and H amond. Upon 
an evidenceto a Jury, theſe Points were relolyed by Popham chief Juftice,Gawdy 

and Fenner Juſtices of the Kings Bench. 

1- That if the fine of copiholders of a mannor upon admittance be incertain,yet the Lord 
cannot demand and exaR exceſſive and unreaſonable fines, and if he doe,che copiholder by 
the Law may deny to pay them without any forfeiture ; And it ſhall be derermined by 
the opinion of the Juſtices before whom the matrer is depending, or upon demurrer, or up- 
on evidence to a Jury upon the confeſſion or proof of the yearly value of the land, whether 
the fine demanded were reaſonable or not : For if the Lords may afleſs exceffive fines ar 
their pleaſures, all the eftares of copinolders, which are a great part of the Realm, and 
which have continuedzime our of minde,&c. ſhall be at the wills of the Lords to be defea« 
ted and defiroyed, which ſhall be inconvenient. And it was ſaid, that according to this 
Reſolution in this Point, it hath been adjudged in the Common Pleas in Heddeſdons 
Calc. 

2. Ic was reſolved, that if the Lord in caſe of incertainty of fines aſſels a reaſonable fine, 
and requirethe copiholder to pay the ſame, the copihoder is not tied to pay it preſently, be- 
cauſe he cannor tell what fine the Lord will ſer ; Er nemo tenetary divinare ; and therefore 
he could not provide any ſuch ſumme, and for this cauſe he ſhall have convenienc time to 

y it, if che Lord appoint no certain day for the paiment of ir. But otherwiſe it is of 

nes Certains 

3. It was r:ſolved, that where a copiholder hath ſeveral lands ſeverally holden by ſe- 
veral ſervices by copy, there the Lord ought to affeſs and demand the fines ſeverally for 
every parcel which is lo {everally holden, For the tenant may refuſe to pay the fine for one 

and forfeit ic,& pay the fines for the other. And as it was agreed in T averners Caſe, 
every ſeveral tenure hath a ſeveral condition in Law eacite annexed to it; and therefore 
the Lord ought for every feveral cenure aflels and demand a ſeyeral fine : So if all the aid 
ſeveral copibolds be furrendred to the uſe of another and his heirs,and the Lord admit him 
Tenendum per antiqua ſervicia inde prize debita & de jure conſuera, there, as it was re» 
ſolved in T averners Caſe, the tenures are ſeyeral, and therefore che fines ought to be ſeyes 
rally affefſed and demanded. | 

4- Popham chicf Juſtice ſaid it was adjudged in Sand: Caſe, that ho fine is due to the 
Lord either ſurrender or deſcent till admictance ; for the admittance is the cauſe of the 
ne, and if after the tenanc deny to pay the fine it is a forteicure. And ſoit was reſolved 
by ray and Periem Juſtices of Afſiſe in evidence to a Jury in the County of S»ffelk, be- 
rweea Sir Nicholas Bacon Knight Plaintiff, and Flatman Defendant, for a copihold of the 
Mannor of #alſbews in the Willowes in the County of Suffolk. 


17. Rint. 33 Eliz.. inthe Kings Bench, between Kafe Weſtwick, Phintift, and Ed- 
werd yer and Johan his wife Defendaat, the Caſe was ſuch ; Alice Weſtwick. 
was copiholder of the tenements in which,&c. in fee, holden of the mannor of Petey Le 
few in the County of Back. and 12 H.8, lurrendred the tenements into the hands of 
Lord, to the uſe of i1iam Feſt wick her ſon in fee ; and at the next Court holden 1 3 
H.8. for the ſame mannor, the entry in the Roll was to this cffet ; Ad henc Cariem vee 
wernnt Will, Weſtwick & Johanna nxor ja, & cepernnt de domino tenements pred” cuns 
pertinentiss in quibus,c+c. pref. W., Weſtwick, cf Job. uxori tjus + Tenend' riſdem W, 
& fob. & hered' ſuis, cc. And afterwards William died, and Johan ſurvived and ſur- 
rendred the tenemenrs to the ule of the Defendants, who entred, upon whom the Plaintiff 
as couſin and beir of Wiliew Weſtwick entred, and the Defendants reeatred ; And the 
Plainaff brought an Aion of Treſpaſs, and all chis was found in a ſpecial yerdi: And 
: was _ by the Plaintiffs Councel, that the Plaintiff ought to have Judgement for 
vers Caulcs ; 
1, Whea Alice Weſt wick, did ſurrender her land to the Lord - the magnor to the = 
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W. ick , by the ſurrender the eſtare of the copihold is in the Lord, which he migh; 
eu _—_ _ as the feoftees of an uſe ay atthe Common Law ; and 4g, 
Weſtwick bath no remedy but in a Court of equity co compel the Lord to admit him ; and 
by conſequence, when the Lord granceth the land ro W, Weſt wich and to his wife in tee, 
this is a good grant to them both. = | | 

2. W. Weſtwick in the Caſe at Barre, having bur remedy in equity to be admitted to 
the land, it Chall be intended that #. Weſtwick requeſted the Lord ro make a grant to hig, 
and his wife, for ſo much is implied in ir, when it is ſaid, 2wod ad hanc Curiam venerunt 
W. weſftwick & Johanna uxor ejus, & ceperunt, &e. and every admittance of a copit ol. 
ger amounteth in Law to a grant, for Which chey conceived that Judgement ought to be 
given for the Plaintiff. ; 

To which it was anſwered atd reſolved by the Court, That as to the firſt reaſon tl 
Plaintiffs Counſel had miſtaken the Law. For when Alice Weſtwick furrendred the land to 
the Lord to the uſe of W.#eftwick, the Lord by the cufiome ( which makes the Law in (wh 
caſe) bath but a cuftomary power to make adnitrance ſecundum formam & efteftum /«y. 
ſum redditionts, and therefore it is not to be likened to the Cales of feoffecs at the Com. 
mon Law. And although the Lord granteth the land over by copy to another, all is with. 
out warrant, for notwithſtanding that,the Lord may make admicrance according to lurren- 
der, asit was reſolyed in Taverners Calc next before. And it was agreed by the whcle 
Court, that if the Lord after ſuch ſurrender grancthe land ro Ceffwy gue »/e and a firarger, 
all ſhall enure to the Ceſty qxe #/e ; or if he admit Ceſtwy que »/e upon condition, the 
condition is void, for after admittance he is in by him who made the ſurrender, As if a 
man deviſe a term to F.5, and the executors agree and aſſenc that 7.S. and ?, D. ſhall have 
the term, in this Caſe F.S. ſhall have the term alone and abſolucely, for after the aſſent of 
the Executors heis in by the deyiſe. And ic was ſaid, that it hath been lately adjudged 
in Buntings Caſe, That where a copiholder ſurrendrethto the ule of another for life to the 
Lord, and the Lord admit him tohold to him and his heirs, that yer who is fo admitted, 
hath but an eftate for life, for he is in after the admittance by force of the ſurrender, , 

As tothe ſecond ObjeRion it was anſwered and reſolved, That withour ſpecial cuſtome, 
for Con/wetuds loci eff [emper obſervandas, or other ſpecial matter which is the ſame Caſe, 
the admittance ſhall enure onely to the husband for the cauſes aforeſaid : For which cauſe 
Judgemeac was given againſt the Plaintiff, 


1s. Mg & 28 Eliz,, berween Charls Bunring Plaintiff, and Richard Leping we! 

Defendant in Treſpaſs, the Caſe as it was found _ ſpecial Verdi& was ſuch; 
Jobn Bunting tarher of the Plaintiff, and Agnes Adingſbal did conraft by marriage be- 
ewixt them per verba de preſents tempore ; and afterwards 16 Decemb. anno Dom. 1555, 
the ſaid Agnes took to husband Thema: T weae ; and afterwards 9 Fulis, 1555. Jobn 
Bunting |ibclled againſt the ſaid Agnes upon the ſaid contrat in the Court of Audience, 
upen the proceeding of which Libel, Decrerams fun quod pred? Agnes ſubiret matrime- 
view cum prefare lohanne Bunting : Et inſuper prouunciatam, decretum & diclaratam 
fuit diftum matrimonium fore nullum, &c, And further icwas adjudged, that the (aid 
Jobn and Agnes ſhould entermarry, which they did, and had iſſue the Plaintiff, the (aid 
Thomas T weat then living, and afterwards Jobn Bunting died ; and it was further found, 
that one Richard Bunting father of the ſaid John was a copiholder in fee of the land in 
which,&c. holden of the mannor of Geldingtons in Ganiſce/ne in Eſſex ; and out of Court 
according to the cuſtome of the mannor did furrender by the hands of the cuſtomary te- 
n8nts unto the Lord tothe uſe of Aſargeret his wife and Robert his younger ſon, and died, 
after whoſe death the ſaid ſurrender was preſented according to the cuftome ; and there- 
upon the Lord of the mannor gave admittance and granted feifin of the land to Margaret 
and Robert and to the heirs of Robert ; MMargeret died, Ribert ſuryiyed, and ſurrendred 
the land tothe uſe of Emme his wife, and died, Emme was admitted, Charls Bunting 25 
couſia and heir of the ſaid Richard Bunting, ſcil. ſon and heir of Jobs, ſon and heir of the 
{aid Ricbardentred upon Emme, and the Defendant as her ſervant and by her command- 
ment did reenter, upon which recncry the Plaintift brought the Aftion. And in this Calc 
five Points were reſolyed. 


I. That akhough that 7 wede being de fafo the husband of the faid 4 gues Was not 


party to the laid ſuir, nor to the ſentence in the ſpiritual Court which diſſolved che marriage 


bet wixc 
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berwixt him and the ſaid Agnes, but the laid Agnes onely ; yer the lencence again the 
woman onely tcing bur declaratory, was good, and ſhall binde the husband de fa&o; and 
for as much as the conuſance of the right of marriage doth belong to the Ecclefiaftical 
Court, and the ſame Court hath given fentence inchis Caſe, the Judges of our Law ought 
(alchough it be againſt the realon of our Law) give faith and credit to their proceedinos 
and ſentences, and to think that their proceedings are conſonant to the Law of ho Church, 
for cmiliber in [na arte perito eſt credenduns , and fo always have the Judges of our Law 
done, as appeareth in 34 H.6.14.11 H.7.,9.8 Aſ.pl. So thatic was relolyed, that the 
Plaintiff was legitimate, and no baſtard. 

2. When Richard Bunting copiholder doth ſurrender into the hinds of the Lord to the 
uſe of the faid Adargearer and Robert without limitation of any eſtate, it was reſolyed, 
that they had eſtate but for their lives, for as well eſtates as deicents ſhall be direRed by 
the rules of the Law, as neceſſary conſequents upon the cultome, if there be nor a ſpecial cu- 
ftome (which always is to be kept) within the Mannor ; as theſe words, bi & ſw, or ſibs 
& afſignatis, or ſuch like may by cuſtomne create an eftate of inhericance, And ic was 
obſerved that the eſtates in theſe Caſes Jumited upon furrenders, are always annexed to 
eftares of him to whoſe uſe che ſurrender is made, aod always the ſurrender to the Lord is 
general wichour limitation of any eſtate. 

3. It was reſolved, That when che Lord doth make admittance and deliver ſeifin to 
Margaret an Robert, and the heirs of Robert, it was onely an admitrance ro them for the 
term of cheir lives, the reverſion over to Richerd Banting who made the ſurrender, becauſe 
the Lord is but an infirument ia this Caſe, and when he hath admitted according to the ef- 
feR of the ſurrender, nothing remains in him bur the reverſion of the eſtate in him who 
made the ſurrender to diſpole of as pleaſerh him accarding to the cuſtome of the mannor ; 
and thoſe who were admitted for their lives were in by him who made the ſurrender, 
which cannoe be it the reveriton (hall be in the Lord. 

4. Although that he who is admitted is in by him who made the ſurrender, yet it was 
reſolved 3 man may ſurrender (as Robert Bunting did in this Cale) tothe uſe of his wife, 
becauſe che husband doth ir not immediately to his wife bur by rwo means, ci. by the 
ſurrender of the husband to the Lord to the uſe of the wife, and by the admittance of the 


Locd to the wife according to the ſurrender. 
5. When Richard Bunting made a ſurrender out of Court, and died before that it was 


[mw in Court, yer the (urrender being preſented after his death according to the cu- 
is , bur it it had not been preſenced according to the cuſtome, then the ſurcen - 
der became of no force or effeR. So if the tenants by whole hands the ſurrender was made 
Gdie, yer if the ſame upon good proof be preſented, it is good enongh. So in the Caſe of 
Kite and 2 neinton before, where he to whom the ſurfender was made died before admitr- 
rance, yer his heirs ſhall be admitted. And this laſt Pojat was reſolved without aoy diffi- 
culry or ſcruple, and that was the true Caſc of Bunting mentioned in Weſt wickhs Calc nex: 


before, and well agreerh with the reaſon of the ſame Cale, 


19. PS 36 Eliz. in the Kings Bench, berween Azeft ace Downe Plaintiff, and Elias 
Hopkins Defendant in Treipals, the Caſe was ; Within the Mannor of Chaldwar- 

tes in the County of Sothewptos there were divers cuſtomary lands and tenements ; 
and chat by cuſtome of the mannor time out of minde_&c. had been granted by copy of 
Court Rall of che ſame mannor, for one, two, of three lives ; Of which mannor Sir George 
Pawlet and Elizabeth his wife, as in the right of his wife were ſeiſedy&c. and at a Court 
of the ſaid mannor 4 & 5 Phil. + Mar. granted the place where, &c. being parcel of the 
tenements,&c, to the ſaid Anaſtace durante viduitate ſua; and if this grant 

were according to the cuſtoine of thit ſaid mannor or nor was the Queſtion, And it was 
adjudged that this grant was within the cuſtome, for every grant durante viduitate is for 
life, 33 appeareth by Lirr.go. 37 H6.27. 14 H.8.1z-&c. bur every grant for life is not 
wrante viduirate, for a general cltace for life is larger and more beneficial then d#rante 
vidnitgte, In Afich.2 & 3 Eliz. Dier 192. iflue was taken, whether the cuftame of the 
mannor was, that the wife of every copiholder ſhall have the land after the death of her 
for the term of her life ; and gave in evidence that the cuſtome was, that ſhe 

ſhould have it dur ante viduitete. And it was adjudged, thax this evidence did not main- 
tain the cuſtoune alledged before, becauſe it is 3 lefſec eſtate then cultome pro rerwino vite 


was, 


$ 
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was, and the effeR and ſubſtance of the iſſues joyned berwixr che parties are to be proved 
preciſely. Bur in the principal Caſe it was reſolved, that the cuſtome is well purſued, be. 
cauſe the eſtate granted was lels then the cuſtome did warrant ; And that agreeth with the 
Reſolution before of the ſecond Point of Graveners Caſe. And in this Caſe it was (aid tha; 
the Lord of a mannor may by word retain oneto be Steward of his mannor, and to ho!4 
the Courts thereof, as well as a Baily may be, and that by word, and this retainer (1a!) 
ſerye cill he be diſcharged, and therewith agreeth 8 Eliz. Dier 248. 


20. Rinit. 41 Eliz. in the Kings Bench, between Hirrs and Fee, upon a ſpecial 
T vaas three Points were reſolved. 

t. That the Lord of a mannor may retain one to be his Sceward, and to Keep his Courts 
by word.and this retainer ſhall endure till he be diſcharged thereof ; and therewith agreech 
the opinion in the Caſt next before. Is 

2. Where a copiholder of the Queens mannor was attainted of felony, by which th: 
copihold did eſchear, that the Queens Sceward may grant the lame over ex officio withou; 
1 al warrant; for the cuftome of the mannor doth warrant the Steward of the mann»: 
for the time being to grant it, and the cuſtome binderth the Queen and her heirs : Bur al- 
though he may by the Law doe it, yer his duty is before he make any grant co inform the 
Lord Treaſurer of England, Chancellor and Barons of the Exchequer, or any of them, tc 
his better dire&ion, and for the more avail of the Queen in ſuch Caſes. 

3- Ir was reſolyed, That the Auditor or Receiyor of the King hath not power co reta'« 
a Sceward to hold the Queens Courts : Bur he ought (if ſuch yoluncary grants by him mad: 
upon eſchearsor forteirure ſhall be good) ro have Letrers Patents of the Office of the S:e:y. 
ardſhip of the mannor. And it was ſaid in this Caſe, That it was adjudeed in the Com. 
mon Pleas in the Lady Julian Helcrofts Caſe, that whereas one was generally retained by 
the Lord of a mannor by word to be Steward of a mannor, and to keep his Courts, tha: 
ſuch Steward may take ſurrenders of cuſtomary tenants our of the Courr, for till ſuch Stew. 
ard be diſcharged, he is Steward of the mannor, as well by the retainer by word, as if he 
had a grant thereof. 


21, "PD Rixit. 37 Eli, berween Shaw and T hempſen, the Caſe was ; That the Plaintiff 
late the wife of a copiholder in fee, of a mannor in which by ſpecial cuſtome wo- 
men were to be endowed, recovered dower by plaint in the Court of the mannor ; and be- 
cauſe her husband died ſeiſed, ſhe recovered 40.1. damages for the profits from the death 
of her husband. The woman _ an Adtion of debt for the 40.1. in the Kings Bench. 
And in this Caſe, firſt, it was reſolyed, That the wife ſhall not have dower of a copihold, 

if it be not by ſpecial cuſt»me. 

2- When a wife is to be endowed by cuſtome of a copihold, then ſhe ſhall haye inci- 
dents to dower, and therefore in ſuch Cafe the ſhall recover damages by the Statute of 
Merton cap. de viduu,,c. And therefore in the Caſe at Barre the recovery of the dama- 
ges was lawful ; and although _y exceed 40. s, yet they were well warranted by Law : 
which two Points agree with the Reſolution before in Brown and Rivers Caſe. 

3- It was reſolved, Thatho ARtion of debt lieth for the ſaid damages at the Common 
Law, for upon ſuch Judgement no Writ of Error or falſe Judgement licth, bur the remedy 
is in the Court of the Mannor, orin the Chancery, which is alſo agreeing to the Reſolucion 
in Brown: Caſe, And Fenner Juſtice ſaid, That he hath ſeen a - Aeon of 36 H.8. where 
the Lord upon a Petition to him, had for certain Errors in the proceedings, reverſed ſuch 
| Judgement given in his own Court ; And upon that the Defendant ſhall have an Axdi:s 
. querela to be reſtored to the damages recovered againſt him. Yide 13 R.2, cired in Brown: 
Caſe. 14 H.4. vide 7 E.q.29. 


223, P4237 Eliz. between Hee and T as/or, in a Writ of Error in the Kings Bench: 

The Writ of Error was brought upon a Judgement given in the Common Pleas, 
where the Cafe was ſuch ; Hewry Jerningham Elquire was of the mannor of Mar- 
ford in the County of Suffolk and T ailer claimed{the underwood of a great wood called 
A mtford wood, parcel of the ſame matmor to be demiſed,and demiſable time out of minde, 


by copy of Court Roll of the fame mannor, to be cut yearly by 4. or 5. acres at the moſt, 
and conyeyed to himſdlf a grant of the ſaid underwood by x, 8c, according to the cy- 


ſtome; 


— 
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Rome ; and for treſpaſs done in the underwood, he brought the Aﬀtion of Treſpals againſt 
Hee: And it was adjudged in che Common Pleas, that underwood growing upon parcel 
of the manaor may by cultome be oranted by copy of Court Roll ot the ſame mannor ; 
And that Judgement was 2frmed 1a the Kings Bench, for it was there laid, That the 1aid 
underwood may be granted by Copy, becauſe it groweth upon parcel of the mannor ; alſo 
it is a thing of perpetuity to Which cuſtome doth extend, for after every felling the under- 
wood groweth again, ex ſtipiribus. SO it was reſolved, that herbage,or any profit of any 
parcel of the mannor, may by cuſtome be granted by copy : And it was fatd that a Fair 
appendant to the mannor of Crokehorn in the County of Somer/er is granted by copy of 
the ſame mannor, And that well explaine:h the Reſolution in Mmrrrel; Cale betore; con- 


cerning the ficſt of the pillars upon which a Copihold Randeth, /ci. Cuftome, 


23. M Ich.18 & 19E liz. in the Kings Bench, Frenches Caſe. If a Copihold eſtate 
be forfeited to the Lord, or Eicheat, or otherwile come to the Lords hands, if 
the Lord make a leaſe for years, or for life, or other eftate by Deed, or withcur Deed, 
that this land can never after be granted by copy, for the cuſtome is deſtroyed, becauſe thar 
during ſuch eftates, the land was no: demilſed or demiſable by copy of Court Roll : So if 
the Lord make a feoffment in fee thereof upon condition, and afterwards enter for the con- 
dition broken ye: it can never be regranted by copy ; Bur if che Lord keep the land in his 
hands for a lorg time, or le: the ſame at will, he, his heirs or aſſigns may regrant it at 
ſure. So if the interruption be wrongful, as if the Lord be difſciied, and the diſſciſor di- 
eth ſeiled ; Or if the land be recovered againft the Lord by falſe verdict, or erroneous 
J-dgemear : in rhe Caſes, cull the land berecoveres, or the Judgement reverled by the 
Lord of the mannor, the land was not demiled, or demiſable, aod yer after the land is re- 
continued, the lame is grantable by copy ; for, Nen valet impraamentum quod de jure non 
fortianr effeftum, & quod contra legem fit proinfe to habetwr + But ifthe land fo torfeued, 
or eſcheated betore any new grant made be ex:ended upon a Statute, or Recogniſance ac- 
knowledged by the Lord; Or it che wife of the Lord hath this land aſſigned to her in 
Dower, althoug!t that theſe impediments are by a&t in Law, yer in as much as the inter= 
ruptions ate lawtul, the lands can never again be granted by copy. If a Copiholder accept 
alcaſe for years of the Lord of his Copihold, the Copihold is deſtroyed for ever, and can 
never be granted again : If che Copikolder take a leaſe for years of the mannor; by that his 
Copihold hath not continuance, as it was adjudged Pſcb.17 Eliz. in Hides Cale  burin 
the ſame Caſe it was reſolved, That ſuch leſſee may regrant the Copihold ro whom he will, 
for the land was always demiſcd or demilable ; And if a Copihold be furrendred to the 
eflor of the mannor, or be torfeited to him, he or his Executors or affignees may regranc 
i : And if a Copihold eſcheat to the Lord, and he alieneth che mannor by fine, ' #—. 2vny 
or ocherwiſe, his alzenee may regrant the land by copy, for it was always demiſed or deani- 
fable : And by theſe Reſolutions you will better underftacd the learning in Aurrels Cale 
before, concerning the ſecond pillars of Copihold, /ci4, derniſed or demifable time our of 
minde,&c. 
E Cafe was, that a Copiholder of certain lands called Co{ixs parcel of the chan« 
nor, &c. in pleading alledged, Inod infra manerium pred' talu habetrer, ntcuon 4 


tots tempore cw contraris menoria hominum non exiftic, habebatur con/neruds, (yin. )} 
od quilibet tementes pred' tenementorum vocat' C ollins, had uſed ro have Common in 


xs 
foch place pareel of the (aid mannor ; And if the cultome may be alledged withia the ©< | 
mannor and applied but to a (mele Copihold was a demurrer in Law, And itwas adjadeyy, 45:5 


thar ſuch cuſtome as well for the form as for the marter was not good : For firſt, the 
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in his own name cannot preſcribe for the weakneſs and bateneſs of his eſtare "ans s/ 


c 
but if he will preſcribe he ought to preſcribe in the name of the Lord of che mannor, ſeil. 
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toſay, That the Lord of the mannor and all bis Aunceftors, and all thoſe whole eſtate he k 


had, tave had Common in ſach # place for him and his Tenants art will,8c, as it appea- 
reth in 22 H 6.41 &c. And that hall ſerve when the Copiholder claimerh Common or 


other profit in the foif of a firanger : Bur when the i 0 claimeth Common or 
other profit in the Lords foil, then he cannot preſeribe in the name of che Lord ; For the 


Lord cannot preſcribe to haye Common or profic in his own ſoil ; but chen the Copihsl- 
der for as muchas he camnor preſcribe, neicher in his own name, or in the Lords 


name, of 
necel- 
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neceſſity he ought to allege, that within the mannor is ſuch a cuſtome as in the Cite a: 
Barre : And as when the copiboider claime:h common or other profir in the lol of the 
Lord, be ought to claim it by cuſtome of the mannor ; io when he claimeth in the land 
of another which is not parcel of the mannor, he cannot claim it by the cuſtome of the 
mannor; for the cuſtome is, Qnod infra manerinm tals baverur, Oc, conſuttuds, and 
therefore he cannot apply it, or by force thereof claimany thing our of the mannor, as i; 
was done 31 Eliz. Dier, and therefore it was clearly milpleade<; but in luch Caſe he 
ought to preſcribe in the name of the Lord. ; BY | 

Note a good difference between —_— which is perſonal, and is always done in 
the name of a perſon certain and his Aunceſtors, or thoſe whoſe eftate he hath, and culione 
which is local and alledged in no perſon, but within the mannor,&c. is ſuch cuſtome, and 
that ſervech for them who cannot preſcribe in their own name, nor in the name of any pers 
ſon certain, as inhabicants of a Town, &c. as it appeareth inty EF. 4.29.40 Aſ. 41. 2 
Ma. Br. Preſcription 100. 6 E.6. Dier 91. Allo allegation of a cuftome ſhall terys 
when it is referred to inſenfible things, ſcil. that all ſuch lands are devilable, &c. or the 
like, Vide 40 Af 41. And becaule in the Caſe at Barre the cuſtome may have a rea(o- 
nable beginning ; That a copiholder onely ſhould haye Common, or Eftovers, or o:her 
profit onely in the land of the Lord, and that in many mannors, ſome copiholders have h:4 
common in a waſte of a mannor, and others in another ſeverally, fo as the cuſtcme cacno: 
be applied to all ; And becauſe thatall che other copiholders may be determined or ex- 
cin&, for theſe cauſes that the cuſtome was well alledged in the Cate at Barre, as well for 
the manner as for the matter ; And ſuch cuſtome for a copiholder to haye commcn ot ERo- 
yers inthe Lords wood parcel of the mannor whereof the p_ Was holden, was ad- 
judged to be good, Paſch. no Eliz. as it was ſaid in this Caſe. Vide 21 E.3. 34. 1 Ma. 
Dier 114+ 5 E-6.Dier 70,791, And becauſe that it hath been often ſaid, That the cuſtc me 
of the Mannor is the ſoul and life of the Copiholders, it was needfull in my opinion to a&de 
this Caſe, to ſhew how he ſhall alledge the cuſtome, and when and how he (all 
preſcribe. , 


Paſch. 26 Blix: 


Mittens Cale, 


Ueen Elizabeth by her Letters Patents under the great Seal, did conſtitute and gran: 

the Office of Clark of the County Court, or Shire Clark of the County of Somer/e: 
to Mtron, wich all fees, &c. for term of hislife, And afterwards the Queen did make 
Arthur Hopton Eſquire Sheriff of the ſame County, who interrupted Afirron, claiming 
that which was granted ro Mirren to be incident to his Office of Sheriff; and thereupon 
he did appoint a Clark himſelt of the County Court. Airron thereupon complained to 
the Lords of the Councel, who referred the conſideration of the validity of the grant of the 
ſaid Office to the two chief Juſtices #/ray and Anderſon, before whom the matter was of- 
ren vert ; And Mittens Councel did argue, that the grant was good in Lay for three 
cauſes. | 

r. Becauſethe County Court is the Queens Court, and in it as to all ARions and pro- 
ceedings by Juſtices, or other Wric, or by plaint, the Suitors are the Judges, and the She- 
riff but the Miniſter ; And as to Uilagaries, the Coroners are Judges ; and in proof there- 
of were cited 6 E.4.3.6. 7 E.q-23. 39 H-6.5. 26 Aſſ.45, And therefore it was concluded, 
that the Queen in her own Court may appoint a County Clark to enter the Judgements 
and proceedings in the ſame Court. 

2. That Arthur Hopton (who was Sheriff after the Parent) cannot avoid ic, and princi- 
pally becauſe the Sheriff hath bis Office bur at the will of the Queen, which Office at hec 
pleaſure ſhe may determine in part or in all; And theQuyeen hathgranted the ſaid Of- 
jr Shire Clark to Mitten for the term of his life, and therefore the ſaid Sheriff cannot 
ayoid it, 

3. Mittons Councel ſheyed two or three precedents, by which it appearech chat ſuch 
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Offices had been granted in the cine of King H.8. and atier ; and that was che ſubſtance 
of all which was faid for the maintenance of the ſaid Lecters Patents. And after man 
Arguments (becauſe the Cale did concern the validity of the Queens grant) the ewo chict 
Juſtices had conference with che other Juſtices, and upon confideration had of the Letters 
Patents, and of all chat was faid in maintenacce of them, it was reſolved by all the Juſtices 
nulle conradicente ant reluttantr, T hat the ſaid Letters Patents were void in Law; and 
the reaſons and caules of their Judgement were : 

1. That the Office of Shecift is an ancient Office which had continuance long before the 
Conqueſt, and is an Office of great truſt and authority ; for the King doth commir to 
him coſftodiam Comiratis, the cuſtody and gard of the County ; And when the King doch 
appoine a Sheriff durante beneplaciro, alchough he may determine his Office at his pleaſure, 
yet he cannot determine it in part, as in one Town, or Hundred, or any other part, nor 
abcidge the Sheriff of any ching incident,or appurtenant to his Office, for the Office is incire, 
and {0 ought to continne in his intierty withour any fraction or diminution, if it be nor by 
AR of Parliament, or that the King make any Town a County in it (elf, and appoint a She= 
riff and all things incidenc to a Sherift within the fame Town ; bur cannot determine the 
Office of the Sheriff, or any part without making of a new Sheriff, ſci/. for the execution 
and adminiſtration of Juſtice, And it was reſolved, that the County Court, and the en- 
tring of all proceedings there are incident to the Office of Sheriff, and therefore canaor by 
Letters Patents be divided from it : And although the faid grant had been made to A74r- 
ton when the Othice of Sheriff was void, yet it had been yoid, and when the Queen hath 
appoinred one he ſhall avoid it. And ſoic was ſaid it was adjudged in Scrogges Calc in 
the beginning of the reign Queen Elizeberh where the Caſe was ; That in time of vacation 
of the Office of chief Juſtice of the Common Pleas, Queen Mary granted the Office of the 
Exigenter of London to Screg ger, and it was holden void, becaule it was incilent to the 
Ofe of chief Juſtice of the Common Pleas, which the Queen cannot have, and the nexc 


chief Juftice ſhall avoid ir. 
And as to the firſt Obj:Rion it was anſwered, That in all Writs direRted to Sheriffs 


concerning the County Cour:, the King faith, 1» Comitars ſnwo ; And in all returns of Exi- 
gents made by him he laith, «ad Comita:um menm tentum, &c. And the fiyle of the 
Court proveth the ſame alto : Ard by the Statute of 33 H.8.cap.13, it is provided by the 
Kieg, the Lords S iricual and Temporal,and the Commons in Parliament afſembled, Thar 
the Sherift of the Counry of Dexbsgb, ſhall keep his Shire Court at the Shire Hall in the 
ſaid County,&c. by which (as by many other Parliaments it appeareth, that the County 
or Shire Court is the Court of the Sheriff, and although the Suicors be there Judges in ſome 
caſes, yer now ſequitsr chat the Court doth not belong to the Sheriff, for in a Court Baron 
the Suitors are Judges, and yet the Conrt doth belong to the Lord of the mannor. 

As to the ſecond ObjeRion it is anſwered before, becaulc that the County Court is in- 
cideat to the Office of Sheriff, as the Sheriffs rurn is, 

To the third ObjeQtion, ic was anſwered, 20d judicandum ft legibrs, non exemplis, 
But for a general anſwer to all ObjeRions, and all others which may be made, it was 
ſaid, chat inconvenience Would befall Sheriffs, who are great and ancient Officers 
and Miniſters of Juſtice, if ſuch grants ſhall be of yalidicy, for by ſuch, as well the en- 
tring of all proceedings in the ſame Court, as the cuftody ot the entries and Rolls thereof 
doe belong to the of Sheriff, and chat is proved by the Writ of Faux Judgement, of 
ancrroneous J given in the County Court the form of which Writ is ſuch ; Zace- 
buoyehe. Vicec' S, ſalutem, fi A. fecerit,@c, tunc in pleno Com? two recordars facias lo- 
quelam ; which is, in codew Comitats per breve neftrum de refto, inter A. petentem,c. 
nude idew A, queretur fal/um fibi fattum fuiſſe judicium in crodens Com' & record” illud 
babras coram Juſticiariu noſtr is apud weſt y& ce. ſub ſigills two, & per quatuer legales 
wilites ejuſdew Com® ex ils que Recordo illo interfurr'y;7c. And the lame allo appeareth 
by the of a Tole which the Sheriff maketh to remove a Plea in any Court Baron 
before him in his County, the words of the Precept are, Er /cquelam, &c: tollas, & ſum- 
moneda, Ofc. predift' 1. quod fit ad Comitat uns menm S, \cil. die Lune,cyc, tenend, And 


in all Writs to remove any plea out of the County into the Common Pleas, the King cal- 
by force of 


leth the County Court the Sheriffs Court ; And if the Sheriffs doe not _— 
ſuch Writs the Record, then at the laſt iſſuerh Procels of conterape : And if the Record 
beimbezilled, the Sheriff ſhall antwer for it, and theretore ic ſhall be full of danger and 


damage 
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to Sheriffs,if other ſhall be appoirited to keep their entries and Rolls of the Court 

DE wad _ the Sheriff anſwers br them 2s immediate Otkcer to the Court ; Ar 
therefore the Sheriff ſhall appoint Clarks under him in bis County Court, for whom he 
ſhall anſwer at his peril ; The ſame Law is of the Sheriffs Turn : And Liw and reaſon re- 
quirech, that the Sheriff who is a publick Officer and Miailter ot Juſtice, and who hath 
any Office of ſuch eminency, confidence, peril ard charge, ovght co hav e all rights apper- 
raining to his Office, and ought to be fayoured in Law vefore any private perſon for his 
fingular benefic :nd avail. . 

Mich. 39 & 4© E/iz. at Serjeants Innein F leetftreet it was reſolyed ty Popham ard 
Ander/on chief Juſtices, and all che Judges of England, That the Keeping of Gaols of the 
Counties of right belong and are annexed and incident by the Law to the Office of Sheriff; : 
And that appeareth by the Judgement in Parhament, anno 14 E.3, cap-10. by which it 1s 
ordained and enacted, That all Gaols ot Counties ſhall be joyned again to Sheriffs, ard 
the Sheriffs ſhall have the keeping of the ſame Gaols, as before times the Sheriffs u!ed to 
have ; and that they put in ſuch Gaolers for whom they will anſwer. Upon which j: 
was reſolved by all the Juſtices, that rhe grants of cnſtody of Gaols of Counties, (now 
lately, or by King H 8. or after granted to ſundry perſons ) were utterly void : And tor ag 
much as the keepirg of them doth belong to the Otfice of Sheriff, who being immed are 
Officer to the Kings Courts ſhall anſwer for all eitafes, and ſhall be ſubjeEt to sme: ce. 
ments if he have not the body in Cour: upon Procel- direfted to him, &c. it is reafon tha: 
he put in ſuch Keepers of the ſaid Gao's for whom he will anſwerzaccording to the purview 
of the ſaid AR of 14 E.3- And therefore it ſhall be againſt all reaſon, that ke ſhall anſwer 
for Eicapes out of the ſaid Gaols, and that he ſhall be ſubjeR ro amercements for not ha. 
ving the bodies of Priſoners, &c, and yer another ſhall have the keeping ard cuſtody cf 
the Gaol : Which Reſolution agreeth in reaſon withthe ſaid Reſolution in Afirtons Caſe, 
and therefore I have added the ſame inthis place. 


Mich. 26 & 27 Eliz. in the Kings Bench. 


BoJouns Cale. 


1 E Cafe between Flutter Plaintiff, and Bozown and others Defendant, as it was 
found by ſpecial Verdit was ſuch ; A portion of Tithes in Longham in the Courty 
of Norfolk appertaining to the ReQtory of Gre/enball, which was a Rectory pretentable, 
and all the other Tithes in Longham were parcel of the ReRory of Longham, which 
was appropriate to the late Monaſtery of S end/ing Wichin the ſame County ; of which Re- 
Qtory of Log bam Queen Elizabeth was ſeiſed in her demeſn as of fee in the right of her 
Crown; And by her Letters Patents bearing date 26 Janwarii, anno 12. of her reign, Ex 
gratia ſpeciali, certa ſcientia, & mero motw oranted to Nicaſine Terteſworth and Barthe- 
lomew Brock; 1by and their heirs, Totem ill am portionem decimar um & garbarum [uarum 
in Lovgham in Con.” Norf. cum omnibus aliis decimis [wis quibuſcungue in Longhans in 
difto Com" Norf. tunc vel nuper in occupatione Toh. Corbet - Ard further granted by the 
ſaid Lerters Parertts, that ic ſhall be of force and effe& againſt the Queen, her heirs and 
Succeſſors, New obſt ante male neominando, vel male recitands pred” portionem arcimar” & 
aliorum premiſſ. Er non obſtante aliqnibus alits defettis in nex nominando, vel male re- 
Citands, wel non neminands alicujm tenentis ſive orcupators, And it was further found 
by che Jurors, That the ſaid /obn Corbet never had any Tithes in Longham in his occupa- 
tion ; And if all the Tithes in Longham parcel of the Gid ReRory of Longham ſhall paſs 
by the ſaid Letters Patents or not was the Queſtion. And in this Cafe four Queſtions 
were moved. | 

7. Ifrhe latter words, ſcs/. in the occupation of John Corbet, ſhall referre to the firſt 
words, /cil. totam ill em portionem decimarum & garbarum ſnarum in Longham in diits 
Com Novf. or onely to the latter words, /cil. cum omnibus aliis decimi,ohc. 

2. When the Queen granteth, ror am i{/am portionem decimarnm th oarbarum in Long- 
haw, it the Tithes which were parcil of the ReQory of Longhaw ſhall pals. 


3. It 
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3. If che ſaid firft words, rotam 5/lem portionem decimarum, were lo certain, that the 
latter words being falſe, ſhall not make the grant, bur the ſuperfluous words yoid. 

4. If che Non #bſtexre ſhall help the Cetett of the miſtaking of the Farmer. 

As to the firſt it was reſolved by Sir Chriftopber Pray chict Juſtice, Sir Themas Gawdy 
and the whole Court, that the latter words doth referre to all che fearence : 1. Becaulc the 
words are, tera i/l am portionem decimarnn & garbarum ſnarnm, c: lothat this Pro- 
noun (51am) ſheweth plainly which oughe to be words ſubſequents to explain and reduce 
into certainty what portion by the Queens intent ſhall be granced, /c:/. char which was in 
the occupation of Feb» Corbet,and therefore this Pronoun(:/lem)is nor ſatisfied cill it come 
tothe full end of the ſentence, 2. This conjunRion, cam emnibue alis decimis ſmis, &e. 
coupleth the latter words to the firft, and ſhall make the words ſubſequent co referre to 
the whole ſencence. 3. If the firft words ſhall convey all the Tiches of the aid ReRory, 
then the addition of the occupation of Jobs Corbet to the ſublequent words ſhall be yain 
and idle; Er maledifia expoſitio oft que corrumpit texrum. | 

To the ſecond Queſtion, ic was reſolved, that this word (ports) properly doth Ggnify 
2 parc or portion in grols divided, and not parcel of the ReQory of Longbew, Andin the 
Cale at Barre the Queen hath noe any portion of Tirhes in groſs, but all were parcel of 
the ReRory : And alchough the Queens grant be, Ex gratie ſpecials, cerra ſcientia, & 
mere motu, yet the ſame ſhall not extend the Queens grant againſt ber intene and meaning 
expreſſed in her grant, nor by aoy ftrained conftruQtion to make any thing co paſs again(t 
the apt and proper f:gnification, of at leaft the common and uſual intendment of the words 
of her grant : And as well he apt and proper hgnification as the uſual intendmenc of a 

z0n of Tithes, is of Tithes in groſs, and not parcel of the Rectory, and therefore no 
Tithes par-el of the ReRtory in the Caſe at Barre ſhall paſs. 

And as to thethicd Point, when the Queen granteth retam ilam portionem, &c, ad- 
ranc vel nuper in occupations Johannu Corber, and Corbet hath not any Tithes there ; Ic 
was reſolved, that —__— thereby : For admit that this word (ports) ſhall be ta- 
ken for a party then the of the grant is, reram 5am partew decimaram noftrarum in 
occupatione Johann Corber, and in truth he never had any part, withour queſtion noching 
ſhall paſs for the incerrainty, if it were in the Caſe of a common perſon, 4 fortiers in the 
Queens Caſe. 

To the laſt Point theſe differences were taken and reſolved by the Court, ſcil. when a 
clauſe of New obſtante ſhall make the Kings grant good, when nor. 1x, When the King 
by the Common Law cannoc m any manner make a grant, therea Non ebſftante of the 
Common Law will noc againtt the reaſon of the Common Law make the grant good ; but 
when the King by the Common Law may lawfully make the grant, but che Common 
Law doth require that he be infiruted, that he be not deceivedyhere a Non obftante ſup- 
plying it, Rtands wich che reaſon of the Common Law, and ſhall make the grant good. 
And therefore if the King grant a Proteftion in a 2uare Impedit, or Aﬀſiſe with Now ob- 
ftaxte of any Law to the contrary ,this grant is void ; for by the Common Law Proteftion 
doth nor lie in any of theſe Caſes, for the loſs may accrue to the Plaintiff by ſuch great de- 
lay. And the Noz obſt ante cannot help, when the King by the Commen Law 
cannot grant it for the reaſon aforeſaid, as it is ruled in 39 H.6. 39, Bur when the King 
makerh a leaſe for life, or for years, he hath the reverſion in him which he may lawfully 
| 15k Bucthe Law dorh require that in this Caſe the King be noe deceived in his eſtate, 

14. to grant the poſſefſion of the land, where he hath bur the reverſion : And therefore 
when be the land, notwichtianding that it be in leaſe for life, or years, of Record 
or otherwiſe ; Or if he grant the land, and further grant the reverſion dependant or expe» 
—_ upon any eſtate tor life or years, in both theſe Caſes the granc is good ; Firſt, 
q itllands wich the reaſon of the Common Law, :/ci/. that the _ be not deceived 
in his grant, 2. In ſome caſe it may be doubtful whether the leaſe in poſlefſion be or 


no; and if che King doth recite ic, and granteth the reverfion, and after ic ſhall be 

ned by the Judgement of the Law that the leaſe was void, the grant ſhall be void alſo, 
which often trencherh co the diſenheriſon of the Patencee. which hazards avoided by this 
Reſolution. - 3, Admitting that 31l the leaſes be good, if they all ought to be recited, or 
otherwiſeghe Lerters Parents ſhall be void : t. It ſhall begreat peril to the Pacentee if he 
mir or miſrecice any of them : 2. Greater peril if any leale be not enrolled : 3. Great 
charge in ſearch for them, and greater charge in recital of them, which in ſome caſes draw 
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be Lercers Parents to ſuch infinire length, that they deſerve to be called Elephants 1ibr; 
and all this charge, peril, and prolixity 1s helped by this Reſolution. 

2. When the words of the grant be nor ſufficient ex vs cermix: to paſs the thing granted, 
butthe grantis urterly void, there any Non obſt ante cannot make the grant good : As in 
the Cale at Barre the King granterh roram 1am portioviens decimar um in Longham, nuper 
in tengrs 1.C. bereche addition of 7.C. as hath been ſaid, is of the ſubſtance of the grant, 
and becauſe that Z.C. never had any portion there, the grant is void ex vs termings, and 
therefore Non obſtaxte cannot make it good : Bur in caſe ot grant of land which is in leaſe 
for life, or years, there by the grane of the lands the words are ſufficient ex vs termini to 
make the reverſion to pals ; but the Law requireth that the Kipg be nor deceived in the thing 
which he granteth, and that is on by the Non ebſtente : And fo the caſe of reverhon 
which was firongly urged of the catifh party is upon evident reaſon anſwered and reſcl- 
ved. william Daniel and Robert Snagge were of Councel with thePlaintiff, and Gea- 

frey and Coke-with the Defendant, And the faid Letters Patents were not made good by 
the Statute of 18 Eliz.. cep.2. fer they were Patents of concealments, and theretore by cx- 


preis Proviſocxcepred out of the ſaid AR. 


Mich. 26 & 27 Eliz. in the Kings Bench. 


Tirringhams Cale. 


N Treſpaſs berween Pheſant Plaintiff, and Salmon Defendant, the Caſe was ſuch ; Te. 

T irringham was ſeiſed of a houle, 44. acres of land, 7. acres of meadow, and two acres 
of paſture in Tirchmerſs in the County of Northampton ; to which houſe, meadow, and 
pay he and all choſe whoſe eſtate he hath, had uſed to have common of paſture for 
oxen, cows, and calves, leyant and couchant npon the houſe, land, meadow, and paſture,as 
well in 30. acres of land ia the ſame Town (whereof one John Pickering was then ſeiled in 
fee) as in 40. acres of land and paſture in Tirchmerſ aforeſaid (whereof ene Bonface 
Pickering was then feiſed in fee) as to the ſaid houſe, land, meadow, and paſture appertai- 

ing And afterwards the ſaid Boniface Pickering being ſeifed as aforeſaid of the (aid 0. 
acres purchaſed to him and his heirs che faid houle, 44- acres of land, 7. acres of meadow, 
and two acres of paſture to which, &c. And o (ciſed as well of the faid go. acres in which, 
as of the ſaid tenants, to which, &c. demiſed the houſe, land, meadow, and paſture to 
which,&c. to Phraſerr, who put in two cows into the faid 30, acres to uſe the faid com- 
mon. And the faid Se/mox who was Farmer of the ſaid John Pickering, with a little dog, 
leviter & melliter drove out the ſaid cows; And the faid Pheſent brought his Aion ©: 
Treſpaſs for chafing of his cattel, And in this Caſe divers Points were refolved by ra) 

ief Juſtice, Sir Thowas Gaway, and the whole Court, 

Firſt, thac preſcription doth not make a thing appendant, if nor that the thing which 
ſhall be appendant agree in quality and nature to the thing to the which it ſhall be appen- 
dant ; 25 a thing corporate cannot be appendant to a thing corporate, nor a thing incorpo- 
rate to a thing incorporate, as it is holden in Hif and Grenges Caſe, Plow.Comm.168. Burt 
a thing incorporate, as an ad yowſontoa thing corporate as a mannor, or a thing corpo- 
rate as land, to a thing incorporate as an Office, as it is there alſo holden : But every thing 
te cannot be faid a to a thing corporate ; as common of Turbary cannor 
be appendant to land, but to a z as itis holden in 5 Aſſ.g. for the thing which is ap- 

t ought to agree with the narure and quality of the thing ro which it is appendanr, 
and Turſs are to be ſpent in x houſe : So ro E:3.4. a Leet cannot be appendant to a Church 
or Chappel, for they are of ſeveral narures. The beginning of common dant by the 
old Law was in fuch manner 3 When a Lord did enfeoff another of arrable land, to hold o! 
him in Socage, that is per ſervicium Soce, as every ſuch tenure at the beginning (as Lit- 
rleton ſaith) was, The feoftce ad mannrenendum ſervitium Sece, was to have commen in 
hn _ waſts for his neceſſary eattel which ploughed and manured his land, and that for 

wo cauſes: 
I- Becauſe it was (as it was then holden) tacire implied inthe ſeoffinent ; for the feot- 
tee 
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h nd monure his land without cattle, and they cannot be without 


ſee cannot ploug | 
paſture, _ by conſequence the feoffee ſhall have (as a thing neceflary and incident) com- 
mon in the LordWaſts and land, and that appeareth by the old Books in temps E.r, 


Commun 24.8 17 E.2z. Common 23. &20 E.z. Admeaſurement 8. & 18 E.z. and by 
the rehearſal of the Statute of Morton cap. 4. 

The ſecond reaſon was for the maintenance and adyancement of Tillage, which is much 
reſpe&ed and favoured in Law. So that ſuch common appendant is of common right, and 
commencerh by operation of Law, and in favour of Tillage, and therefore he neederh noc 
preſcribe therein as it is holden inq H 6. & 22 H.6. as he ought if it were againſt com- 
mon right ; But it is onely appendanc to ancient land arrable Hide and Gain and onely 
for cattle, /ci/. horſes and oxen to plough the land, and cows aod ſeep to manure his 
Jand, and all for the bettering and advancement of Tillage; And with this Reſolution 
agreeth 37 H.6.3. per Curian, & 29 H,$.4. asto the latter Point. And therefore it is 

int the nature of a common appendant, co be apgendane co meadow or paſture ; and 
therefore becauſe in the Cale at Barre the preſcription was to have common a ant time 
out of minde,&c. to a houſe, meadow, and paſture, as well 2s arrable land, by which ap- 

reth to the Court that there had been a houſe, and meadow, and paſture time out of 
minde,8c. for this cauſe it was reſolved, that this common was appurtenane and not ap- 
pendant. Bur if a man hatch had common for cattle which ſerve of his plough appen- 
dat to his land, and perhaps of late time a houſe is built upon part of it, and ſome part is 
umployed to paſture, and ſome part for meadow, and the ſame for the maintenance of Til- 
lage which was the original canie of the common, in this Caſe the common doth remain 
appendanc, and ſhall be incended in reſpeRt of the common uſage of common for cattle le- 
vant and couchant upon luch land at the beginning all was arrable, but in pleading be 
ought ro preſcri>e to have it appendanc to land, and although that revre dicieny 4 terende, 
quia vomere teriimy, yet terre includerh all, and although now it is paſture or meadow, yer 
tis acrable, «deft, it may be ploughed, although it be not now in Tillage and ploughed : 
Bur if ke preſcribe ro have it appendant to & houſe, or meadow, or paſture, then ir appea- 
reth upon bis own ſhewing as it hath been ſaid, That there hath been always a houſe, 
meadow, and paſture, and then he cannot have common appendant to it, bur ſuch is com- 
mon appurtenant. A man may preſcribe to have common appendaat to his mannor, for 
all the demeſas ſhall be intended arrable, or at leaſt fhall be in conftrution of Law red- 
dends fingala finguls appendant to ſuch demeſns as are ancient arrable lard, and nor to 
any land my 6 or umprovedo be arrable out of the Waſts and Moors parcel of 
the manor, and cherewithagreeth 5 Aſ,2. 

Alfo when a man claimech common appendant to his mannor, no incongruity, as in the 
Caſe at the Barre appeareth upon his own ſhewing. So common may be claimed to be 

toa Carye of land, and yet a Carve, or 2 Plough land may contain paſture, 
meadow, and wood, as it is holden in 6 E. 3.42. but no incongruity appeareth there, and 
it ſhall be applicd ro char which agreerh wich che nawure and quality of s common ap- 


2. It was reſolved, That common appendant may be apportioged for two reaſons : 

7. Becauſe itisof common right, and therefore if the commoner purchace parcel of the 
land in which,&c. yer the common ſhall be apportioned ; As if the Lord purchace par- 
cel of the Tenancy the rent ſhall be apportioned : So if A, hath common appendant to 
30. acres of land, and enteofterh B. b of the ſaid 20. acres to which,&c. this common 
ſhallbe apportioned, and B. ſhall haye pro rat«- And where it was objeatd, that the 
ion faileth in both the cales ; for in the firſt caſe he never had common in part of 

the land onely; but inticely in all; and it ſhall be now a prejudice to the Tenant if he ſhall 
have common in the 30.acres onely for all the cattle leyant and couchant upon all the tene- 
ments to which, &c. And jn the latter caſe, no common was ever appendant topart of the 
land,'but intirely cothe whole. Alſo in Afﬀſiſe of common all the Terre-tenants ought to 
be named and that cannoc be when the commoner himſelf hath purchaced part of the land. 
As to theſe Obje&ions, it was aniwered and reſolved, That as to the firſt, the preſcri- 
ption ought to be ſpecial, /cil. ro preſcribe to have common in the whole till ſuch a day, 
and then to ſhew the purchace of part, and from that time that he hath pur in his cartle into 
the refidue pro rate porrione ; As in the caſes, when a Corporation hath liberties by pre- 


ſcription, ant within time of memory the Corporation is akered, there ought to be ſpecial 
> I preſcri- 


(.5] 


[38] 


Tirringhams Cale, Part IV. 


ſcriptiens As tothe ſecond Caſe, /cil. when part of the land to which, &c. is aliened 
nam of them may preſcribe to have common for cattle leyant and couchant upon 
his land, and in none of theſe Caſes no prejudice doth acaue to the Teriant of the land in 
which the common is to be had, for he ſhall not be charged with more upon the matter 
then he was before the ſeverance ; And God forbid the Law ſhould not be ſo, when part of 
the land to which,&c- is alened ; for otherwile many commons in Exgland (which God 
forbid) ſhall be ayoided and loſt. And it was agreed, that {uch common which is admea.. 
furable, ſhall remain after the ſeyerance of part of the land co which, &c. Bur in the Ca(c 
at Barre, for as much as the Court reſolyed, That the commen was appurtenant and no 
appendanc, and fo againſt common right, it was adjudged, Thar by the faid purchace all 
the common was extin&. For in ſuch Caſe common appurtenant cannot be extinR in parr, 
and be i» eſſe for part by the a& of the parries. 

And as to the laſt ObjeRtion,it was anſwered and reſolved, That if upon the matter the 
common appendanc (hall be apportigped, then the Terre-tenant ſhall be onely our of the 
land wich the refidue of the common ;, as in the Cale of a rent charge apportioned 
in caſe of deſcent, the tenant of the land ſhall be onely named out of which the refidue of 
the rent which remaineth iflueth. And it was ſaid, that in this Caſe the word (pertinent ) 
is Latice, as well for appurtenant as appendagx, and therefore (ſabjetta materia) and the 
circumſtance of the Caſe oughr direR the Court to judge the common to be appendarr, or 


a enant. 

Oh was reſolyed, Thatuniry of poſſeſſion of the whole land ro which, &c. and of the 
whole land in which,&c. make extinguiſhment of a commen appendant againſt the Opi- 
nions IT E.3, Commen 11.14. Afſ-21. 15 Aſ.2.20 E.z, Adweaſurement 8. The reatons 
of which opinions was, becauſe the land to which the common was claimed was ancient 
land Hide and Gain, and for maintenance and the advancement of Tillage, but in as much 
as ic was againſt a Rule in Law, ſci/. That a man hath as high and perdurable eftate as 
well in the land as in the rent, common, and other profit iſſuing out of the ſame land, there 
the rent; common, and profit is extin, and therewith agreech 24 E.3.25, 

4+ In this Caſe 7.9 chief Juſtice ſaid, That common for cauſe of vicinage is thor com- 
mon appendanr, bur in as much as it ought co be by preſcription time out of minde &c. as 
common appendant ought, the ſame is in this reipeR reſembled to common appendane, but 
common appurtenant and in groſs ought at this day begin either by grant, or preſcription, 
And #ray chief Juſtice further ſaid, That in Caſe of common for caule of vicinage one may 
encloſe againſt another ; for he yho hath fuch common cannot pur his cattle in the land of 
the other, but they ought to pur them in the land where they have common, and if they 
eftray into the ocher land, they are excuſed of Treſpaſs, by reaſon of ancient ufage which 
the Law alloweth to avoid fuirs which would ariſe, if Actions ſhall be brought for every 
ſuch Treſpaſs, when no ſentence or encloſure is between the commons, and therefore he 
ſaid, thar one may encloſe againſt che other, for ceſſante canſa ceſſar «ffettwe. 

$. Ir:was relolved without any di , That when the Plaintiffs cattle cometh into 
the land of the Defendant, and doth him Treſpaſs, the Defendant with a lictle dogge may 
chaſe them out, and ſhall not be compelled to diftrain them damage feafane. Nore Rea- 
der, according to the ſaid opinion of rey chief Juſtice, it was of lace adjudged in the 
Kings Bench, Smith Plaintiff,and Howe and Kedwen Defendants, where the Caſe 
was ; Thartwo Lords of two ſeveral Mannars bave two ſeveral Waſts adjoyving (parcels 
of their Mannor joyning ) withour incloſure or ſeverance, and yer the bounds of cach Man- 
nor was well known by certain bounds and marks, in which Waſts the tenants of the one 
Mannor and the other, have reciprocally common for cauſe of vicinage ; in this Caſe one 
may. encloſe againſt the other, and thereby utterly take away the common by cauſe of vici- 
nage. . Againtt which two Obje&ions were made. 

' I. Becauſe the lame hath becn uſed by preſcription time out of minde of man,the begin- 
ning of-which. cannot be known, it ſhall be now hard to break that which hath had tuch 
continuance.” For as it is ſaid, Obremperandum oft conſnetudins rationabili tanquam ley. 

. , 2. It may bechatthe Waſt of one was of greater or of lefler yalue then the ocher, 30d 
; it may bethatthoſe who had the lefſer at the beginning gave recompence to have this com- 
—— the Fr 1 SO oy onable to tit. Asto __ ic 

wered an » 1ption importeth reciprocal cauſe in ic ſelf, /c:/. 
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rather an excuſe of the Treſpaſs when the cattle of the tenants of the one Mannor ſtray into 

the waſt of che ocher Mannor,then any certain inhericance: For ic was clearly reſolved, thac 

the Tenants of the one Mannor cannoc pur their cattle into the Waſts of the other Mannor, 

but they come there onely by eſcape, and chat the encloſure is onely to prevent the eſcape 

of the cattle (which is a lawful a&) For theſe cauſes it was adjudged, That one may encloſe 
in che other. 

Note Reader, Agricul:ure and Tillage is greatly reſpeted and favoured by the Com- 
mon Law, as by common aflent ot the King, Lords Spiricual and Temporal, and all che 
Commons in ſeveral! Parliaments. ; 

1. The Common Law doth preferre arable land before all other, and therefore for its 
digniry ought to be named inevery Precipe before meadow, patiure, wood, or other ſoil. 
And it appearech by the Statute of 4 H.7. cap.9. that there are fix inconveniences broughc 
in by ſubverfion and converting of Tillage into palture. tending ro two lamentable conſe- 
quents, The firſt inccnvenience is the increaſe of idleneſs,the root and caule of all miſchiefs. 
2- Depopularion and decreaſe of ous Towns, 2nd maintenance of two or three 
Heardimen onely who keep carte, in the place of great number of firong and able mes. 
3. Churches for default of inhabitan's are wafted and deſtroyed. 4. The ſervice of Ged. 
5. Injury and wrong done to Parrons and Curats. 6. The detence of the land for want of 
ſtrong men, and patient of labours againſt forein Enemics, enfeebled and empaired. 

The two conft are ; firſt, rheſe inconveniences tend to the great diſpleaſure of 
God ; ſecondly, tothe ſabverhion of the policy and good govyerr.ment of the land, and all 
this by decay ef Tillage, which there is {aid to be one of the greateſt commodities of this 
Realm, which one Act of Parliament as to this purpoſe may be as a figure in Arithmetick 
ja the third place to ftand fora hundred. Bur I have obleryed, that the moſt excellent 
licy and aſſured means for increaſe and the advancement of Agriculture, is to provide 4 <4 
corn ſhall be of reaſonable and competent yalue ; For make what Statutes you will, it 
the Ploughman hath nor competent gain for his exceſſive labour, and great charge, hewill 
not impioy his labour and charge, without reaſonable gain for to ſuſtain him and his poor 


family. 
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po be Eliz. in the Common Pleas, Brooks Caſe. Richard Vanx brought an Appeal 
2gainſt 7 howas Brook , and counted that the Defendant dowuns wan- 
mg Richardi Vanx felonice & burgaluer fregit,c, The Defendant pleaded, 
guilcy ; And by a Jury of the County of Buckingham which the ſame Term a 
at the Barre, he was convided of the felony and burglary aforeſaid. And in arreſt of 
J it was moved by the Defendants Councel that the count was inſufficien:, be- 
caule that this word (b=rg«/ster) was not of any fignification, but the count ought to be 
bury lariter or ter, and the offence is called burglary, or burgulary, and not 
burgale, for there wants /. between g. and 4. andiia the latter ſyllable 7, is interpoſed in 
the place of 7, and Burgzlariter oft vox artis, as felonice, murdravit, rapmit, excambi- 
uw, W4rr4urizare, frank al/moigne, frankmarriage, and divers others which cannot be ex- 
prefied by any periphrafis or circumlocution : And this word burglary is derived of theſe 
two words Barghe and /aron,and therefore burglary or burgulary is good enough; but not 
burgale, for that wanteth ſence. And many prefidems warrant bz7gu/ariter to be good, 
but none was found to warrant burgaliter. And upon this Exception the Court would ad- 
vile till the next Term, and in the incerim che Plaintiff died ; and the ſame was ſhewed co 
the Cour by the Defendants Councel as amicas C ric, and proved by ſufficieat witheſs ; 
And the Court was moved, that for as much that for this telony and 
he was once convicted at the ſuit of the party, that be cannot ever be charged with the 
lame offchce at the ſuir of the King, and that he might be chereof diſcharged ; and upon 
that the Court took time to adviſe : And it was reſolved, That if the Count had been tuf- 
yet being conviRt ar the ſuir of che party he ſhall not be again impeached at the 


Kings ſuit, Bur it was reſolyed, that the Count was inſufficient, and thereupon he vras 
| Y 3 diſchar- 
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diſcharged, And in this Caſe upon the evidence 1ray chiet Juſtice ſaid, Thar if a man 
hath a manſion houſe, and he and all hisfamily upon lome occahion are part of the n:She 
out of the houſe, and in the mean time one cometh and breaketh the houſe to Commit te. 
lony the ſame is burglary ; for alchough that the owner, nor any of the family be in the 
houſe, yet ic is domus manſionalu ; and the words of Appeal, or indiament of burglary 
are domum manſionalem pred' RV. fregit, &c. And according to this opinion it was re. 
ſolved Hi4.38 Eliz. by Popham chief Juſtice, and all the Juſtices, That where ore ha: 1, 
two houſes, and dwelleth ſometimes in the one, and ſomecimes in the ocher, and hath a f@.. 
mily or ſervants in both, and in the night when hi: ſervants are out of the houle, the houſe 
is broken by Thieves, that is burglary, for the realon that Wray chiet Juftice owe. 


2.N Aſch. 35 Eliz. wetherel brought an « L3vy againft Darly of murder, the Defer- 

Woe pleaded, Not guilty, and was found guil:y of Manſlzughter, and ha 4 his 
Clergy ; and afterwards was indifted of murder, and thereupon arraioned at the Queen 
ſuit ; and he pleaded the former conviRtion in the appeal at the ſuit of the party : AJ j: 
was adjudged a good barce, and thereupon he was dilcharged, for it was a barre a: the 
Common Law, «nd reftrained by no Statute z and the reaſon is, becauſe the life ©f 11,7 
ſhall nor be twice pur in jeopardy for the ſame cftence, 


3- Rinit.28 Eliz. Tonng! Cale. Ar the Aſſes holden in Suſſex 25 Feb. 28 Eliz. 
before the Juſtices of Aſſile, H. Towng, W. Garlandand others were indict {1 
quod ipfi 6 Anguſti, anno 27. v3 & arms, videlicer pladits, &c. apud Lewes 2c eg 
malitius ſnis precogitatu in quendam T homam Butcher, nuper de Lewes, &c 7. m, " 
adtunc & ibidew in pace Dei & difte domine Regine exiften' inſnlrmm > affraien 'irte 
rant, & pred W. Garland, cum uno gladio de ferro & chatybe ad valentiam 5.:, auem 
idem Willielmne 1n manu [na dextra adranc & thidem habit & tennit, violextey 5 felg- 
mice & ex malitia [ua precogitat' prefarum Thomam Butcher adtunc & ibidem p:5; uf- 
fit, dans eidem T home Butcher adinnc & ibidew nnaw plagam mortalem ſuper faciem 
ipfirs T home Butcher, & cum pre'd gladio amputavit naſum ſuum 4 facie [na rar ion las 
bierum [norum, ac partem menti ſui vocat” the Chin, Er pred” Henricu Tong com 7 u0- 
dam alio gladio,&c. (ut ſupra) prefatum Thomam Butcher adtunc & ihiden; Porcm ſit 
& perforavit, dans eidew Th, Butcher adtunc & ihbidem unam aliam plagam mortaler; 
(circiter pet) wſque ad ofſa humer' ip fins Th, Butcher, latitudink umas poliicis > di- 
wid", & profunditatic ſeprem pollicium, de quits quidem plagit & valneribus fic per pref. 
W.G. & H.T. in forma pred' prius dat, d:ttu T ho. Butcher eodems 6 die 1 1gu/ts ay.27. 
faprad' apud Lewes predift in Com' predit?* inſtanter obiit ; Ex pred Th, Bruer pred 
6 die Auguſti anno 27. ſupraditt apud Lewes pred in Cem' pred ex malitia (na precoyi- 
tat* fuit felonice preſens, abbentans, procarans, confortans, O& auxilians pref. H.T. & 
WC, ad feloniam & murdrum pred” in forma pred' faciend', exequend', & perprrrand® 
contra pacem ditie domine Regine corenam et dignitatem ſwam; Er fic Jurat' pred” dicunt 
ſuper ſacramentum ſunum quod preaicts H,T.W.G. & T.B. pref, Th. Butcher predifts 
6 die Angnſti anno 27. ſupradifto apud Lewes pred' in Comaty preditto felonice & ex 
malitiis [ni precogitatic mode & formapred' interfecerunt, & murdraverant, contra pa- 
cem,Ofc. 

And it was moved that this IndiAment was inſufficient, becauſe that anew Plagam mor- 
talem (circiter pettus) was altogether incertain, for ic may be inthe Neck, or in the Arm, 
or in the Belly, and Indiftments ought co expreſs in certain, as well in what part the mor- 
tal wound is, as the depth and breadth thereof, that it may appear tothe Court tobe mor- 
tal. And becauſe itis faid, That he died de v#lneribus er flags prediftss, and one of then 
is incertainly alledged, that makes the IndiAment inſufficient asto all, which was granted 
by the whole Court. And it was faid, that the Inciament ought to have been, Thar if the 
party had not died of the firſt Rroke, that he died of the other ſtroke, and thar is the 
common courle ; Ad qued new fwit reſpouſum. And in this Caſe it was holden by the 
whole Court, That if upon affray made, the Conflable and others in his aſſiſtance come 
to ſupprels the affray and to preſerve the peace, and in doing of their Office the Conſtable 
or other of his officers be killed, it is murder in Law, al:hough the murderer knew not the 
party who was killed ; and although the affray were ſudden, becauſe the Conftable and 
his aſſiſtants come by the authority of Law for to keep the peace, and to prevent the danper 


which 
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which may enſue by the breach of it, and therefore the Law ſhall adjudge it murder,and 
that the murderer had forethought malice, becauſe he doth oppoſe himtelt againſt rhe Ju- 
lice of che Realm : So if the Sheriff or any of his Bailiffs or Officers be killed in the exe- 
cution of the Proceſs of Law, or in doing of their Office, it is murder : The ſame Law of 
a Watchman who is killed in doing of his Office. 


4- Rinit.q1 E'iz. in the Kings Bench, Walkers Caſe ; Walker was endifted and out- 

'T wa of murder, and the Indi&ment was, that he troke the party dead in finiſtre 
parte ventris circa umbelicum ; and it was reſolved by the whole Court, that the Indict- 
ment was certain enough, for in ſiniſtre parte ventris was of it ſelf certain and ſufficient, 
and theſe words, circa wmbelicum, which were uncertain, were abundant and ſuperfluoas. 
Bur 7owngs Cale before was affirmed to be Law, for there was not any certainty before 
the circiter. Bur the outlawry was reverſed for other Errors, and Walker was put to plead 


to Judgement. 


5, Rinie. 28 Eliz.in the Kings Bench, Hey dons Caſe. Inquiſitio indentata capta apnd 
Baſinſtcke in comitatu predift' 21 dis Decemb, 5c, coram Joh. Scullard gener? uno 
Coronator' dilte domine regins in comitatu pred”, [uyer v:/um corporus Edwards Savage 
gener” tune & ibidem mortni jacent”, per ſacramentun Jacobi Searle fc. Ad ingnirend” 
qualiter + quomods pred' Edw. Savage ad muriem [nam devenit ; Dui dicunt ſuper (a- 
cramentum /uun, qued Jacobus Heydon de S. in comitatn pred' Treoman, T.M. WM 
and d;yers others, 4 die Augauſti, anno 27. apud B, pred” in com” pred circa horam deci. 
mam ante meridiem e1n/dew dies, ex malin ſuis precogit” felonice mt felones difte dow 
reg* in dictum Edw. Savage adiunc & ibidew 1nſnltum & affraiam fecerunt, & quod 
predift” Jacobus Heydon cum quodam gladio Anglice a (word, valer' quingue /olidorum, 
quem idem Jacohin in mans ſua dextra tenchat, adtunc & ihidem prefatrnm Edu. Savage 
felonice percnſſir, et dedit eidem Edwards adt wnc et ibidem nnam plagam mortalem ſuper 
fSniſtrum gens rpſina Edwards, totaliter abſcindrn; quoddam or pred genu ipfina Edw. 
Anglice vec? the pan of, the knee, de qua quidem plage mortals idems El. Savage lan- 
guebat 4 pred* quarto die Anguſti anno 27. nu/que ad decimunm nonum diem menſis Decens- 
bris ann.28. quo quidem decimo none die Decembrus, idem Eaw, Savage ex mortals lags 
predifi* apud B. pred in comitatn preaitt obiity, & jurator' predift' dicunt ſuper ſacra« 
mentum [nun qued predif2* Jacobus Heydon mode & forma pred, predii? Edwardum Sa- 
vage felanice et ex malitia [na precegitat' interfecit et murdr avit, contre pacemw difle 
demins Regine coronam et dignitatems [nam : Et mlterins predift* jurator* ſuper ſacramen- 
tum [num preadiff dicunt, quod pred' T ,M.W, M.G&c. tempore felonie et murdred pre- 
db in forma predifta faft, ici). difte quarto die Angnuſti apud B. preditta in conitatu 
predifts anne 27. ſupr adit, circa horam decimans ente meridiew euſdem diei, felonict 
faerunt preſentes cum gladinycyc. tune er thidem anxiliantes, aſfſiftentes, abbettanter, 
comfortantes, &f manutenentes pred facobum Heydon ad feleniam et murdrum predit? in 
forma preditta faciend', et perpetrand' contra pacem ditte domine Reging corenam et dj- 
gnitarews ſnam. 

And many Exceptions were taken againſt this IndiQtment. 

1. Becauſeche Indi&tment was taken betore .S. Coronatore in comitatu predifto, and 
doth not ſay, Corenatore comitatas predicti, nor de Commarm predift , and every Coroner 
of a County is a Coroner in every County of England, but not of every County ; bur it 
was not allowed. For the Court faid, That the Ccroner in the County, &c. ſhall be in all 
reaſonable intendment taken to be Coroner of the County, and that is proved by the Writ 
de Corenatore eligends, the beginning of which is, Rex Vicecom', cc. quia L. nunper unus 
Cot 00 aror wh rum in comtarn ino diem clanfit extremum,,>c. And foitis taken in 
the Lord #illewghbier Caſe in Plow, Comm 75 £76: and almoſt infinice prefidents were 
ſhewed in the (ame manaer as this is, And it was ſaid; Luvod nimia ſabtilitas in jure 
r1probatur, 

The ſecond Exception was taken, becauſe it was not (aid, that the ſaid Edward Savage 
who was killed was in pece Dei > domine Regine, as the uſual form and the prefidencs 
are, but it was not allowed ; for thole are words but of amplification of the hainouſneſs cf 
the fa, and noc of ſubfance, 2nd perhaps he was not in peace, but fighting, and breaking 


the peace, and many preſidents were allo ſhewed in which theſe words were omicted. 
3. Becauſe 
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3. Becauſe it was ſaid, Er dedit eiders Edwards adrunc & ibidem, &c. and doth not 
ſay feloxice, nor ex malitia [na precogitar* dedit,e, * nd this Exception was diſallowed 
by the Court, for this conjunction (&) coupleth the ſentences rogerther,” ſo that thele 
words (felenice & ex malitia ſua precegit' ) ict ou referre to all the verbs ſubſequent, 
other wiſe too much repetition and tautology ſhall be of the ſaid words; and nnoy preſi- 
dents were allo ſhewed to this effeR, and in the ſame form as this is, as to this Poiar, And 
theſe words (adtaxc et ibidem) makethall co be at one inltanc. 

The fourth Exception was becauſe the depth and lengrh of the wound was not ſhewed 
25 in all Indi&ments is uſed, ſo thar it may appear to the Court that the wound was mor- 
tal; Bur ic was anſwered and relolved by the Court, that cannot be in this Caſe, becaue 
the whole pan of the knee was utterly cut off, as if anarm or a foot be cut off, or if one 
be beheaded, the depth and length of the wound ſhall nor be ſhewed. 

The fifth Exception was becauſe it was ſaid tewpore felonie & murdred* pred', where 
it ſhould be m#rdri, and this Exception was alſo diſallowed, for rempore felonie pred” 
had been ſufficient without ſaying mwrdred', and therefore the adding of that ſhall no: 
make the Indi&ment inſufficient, for as much as mwrdredem is 2 word inſenfible and yan, 
ſo that no conerariety or repugnancy appeareth, for — ſhall not huce but when i; is 

ant or contrary tothe matter precedent, or ſubſequeac. 

The fixch Exception was, becauſe the wound was given the fourth day of Auga/t, ard 
the death was the 19. day of December next following ; and the IndiAment ſaith that 
pred T.M, W.M.&c. tempore felonie & murdri preditt fat”, (cl. 4 Auguſti,c>c. fe- 
lonice fuernnt preſenter, &c. ad felonias & murdrum pretitt' in forma predifta {aci- 
end' : To whichit was ſaid by Gewdy the Queens Secjeant, and Popham the Queens Ac- 
torney, that the death hath relation tothe ftroke ; for it a man Non compos mentu firike 
himſelf, and afterwards becometh of ſene memory and dieth, the death hath relation to 
the firoke, and he ſhall forfeit nothing as it is agreed in 22 E.3., Corone 244, So Stam- 
ford faith, That the Appeal ſhall be brooght within the year after the ſtroke, and not the 
death ; for when the death followeth,now in Judgement of Law felony was committed the 
day when the blow was given, for the death is in a manner bur the execution of the felony , 
But tota Curia in banco Regis againſt that ; And they ſaid, that they haye often adjud- 

Indi&ments inſufficient when the ſtroke is one day and the death another day,and the 

ury did conclude the murder or mar.{laughter ro be the firſt day : But they ſaid that in 

the Caſe at Barre, the Indictment ſhould be that the preſentes & abbertantes, furrunt 

preſentes, anxilianter, &c. ad feloniam & murdrum predittum in forma preditta fa- 
ciend', 

Another reaſon to maintain the IndiAtment was urged, becauſe the IndiAment norwith- 
Randing that was ſufficient, for the Office of the Jury is to fine weriratems fas, and the 
Office of the Judges is to declare veritatem Legs ; and becauſe they have found all the 
circumſtance and truth of the fa&t, that without queſtion the Law maketh them principals, 
for this cauſe alchough they take upon them alſo the Office of Judges, ſcsl. to decide when 
and at what time the felony was done, it ſhall not be faulcy which they have found luffici- 
ently and certainly; For in all Caſes when a Jury findech the matter at large committed to 
their charge, and further conclude againſt the Lay, the verdi&t is good, and the concluſion 
is naught, 

bln it was moved in maintenance of the Inditment, that the IndiAment aoainſt 
them was good, becauſe it appeareth by the Inditment that they all of their malice forc- 
thought feloniouſly, and as feloas made the affault ; and then alrhough that Heydos onely 
gave the Rroke, yer it appeareth by the connexion of all the parrs of the Inditmenc by the 
conjunRion, and by the adverbs, adrwnc & ibidem, that they were preſent, &c. And 
upon that mm chief Juſtice, Sir Thomas Gawdy, Skate and Clench would be adviſed , 
and upon conference had with the other Juſtices the faid Indiament as to the ſaid 6. Ex- 
ception was holden to be repugnant and inſufficient as to the ſaid 7.44. w.M.&c. for no 
felony was commirred till che deatb,and none ſhall be adjudged a felon by relation, which 
is but a ſition in Law. And Wray faid, That the common experience of the Kinos Bench 
was, and fo was the Law wichout queſtion, that the year for bringing the Appeal ſhall be 
accounted from the death, and not from the ftroke, againſt the opinion of Stamford. But 
it was reſolved that ro conclude, that he did the murder the laft day was ſufficient, but the 
better form js to conclude that he did the murder mods &5 forma ſupraditt. ; 


. 2. That 
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9 That the faid clauſe of a#xi/iantes & preſenter, was neceſſary, and without thar 
the Indi&ment were inſufficient, for ic ſhall nor be maincained by argument or implication, 


nor ſupplied by intendment ; and as to this ſecond and laſt Point ic was reſolved in A1il. 
berns Caſe, Paſch.1 Jacobi inthe Kings Bench ; and becaule the Inditment wanted that 


clauſe, he and divers others were diſcharged. 


6. Ich.33 Eliz. Katherine Hume brought Appeal of murder againſt Lake Ogle of 
M ee 


the death of A.H. her husband,and declared that the Defendant 27 Seps 
the mortal firoke at wherwocd in Com? Northambrie, and that the Defendank the ſame 
day of the ſtroke aforelaid apzd eſt /ibborn in codem Com' obiit, &+ fic prad' Lucas Ogle 
apud Wherwed pred mode & forma predif?* the ſaid AH. felonice ec. murdrav: : 
and it was reſolved, that the Declaration was repugnant and iulufficient , for as it cannot 
be ſaid, That he murdered him the firſt day as it was adjudged before in Heydons Caſe, 
ſo it cannot be ſaid that he murdered him at the place where he was trucken, but where 


he died. 


T. Ik.31 Elz. in the Kings Bench, berween Robere Had/on Plaintiff, and Robert Lee 
Home : Hudſon brought an A of Maihem againſt Zee,and declared thar 
the Defendant the 8. day of Janwary anne 28 Eliz. feloniouſly did maihem him in his left 
hand, &c. The Defendant pleaded thac at another time and before the A began, the 
Plaintiff brought ac ARtiun of Treſpaſs in the Common Pleas of Afault, Battery, and 
wounding ,againſt the Defendant the 1aid ms of Jan. the 28, year aforeſaid : To which 
the Defendanc pleaded, Nor guilcy, and was found guilty, and "damages aſſeſſed to 200, 
marks for the afſault, battery, and wounding, and 10.5. colts, od. POO thereupon 
given and fatisfaRtion —— the Appeal brought, and averred that the bat- 
tery and wounding in the 1aid Action of Treſpalſs,and the faid maibem whereof the A 

is now brought, is one and the fame, and not diyers. And it was moyed that the fame was 
no barre for rwo cauſes. 

1. Becauſe the Appeal of maihem is of more high nature then the Aftion of Treſpaſs, 
for in the Appeal che Plainciff declareth that che Defendant fe/onice maimed him. Yide 
49 Aſſ.9- where the Plaintiff declared that the Defendant felonice, ut felo dowini Regia 
maihemed him, and che Rule of the Law is, that recovery or barre in any Aion is a good 
barre in agocher Action of equal or more baſe nature, bur not in an Ation of a higher na. 
ture; as arecovery or barre inan Afile is a good barre in another Aﬀſiſe, 44 E.3.45. 9 H. 
7.23-e. burnot in a Mortdancefter, 5 Af. 1.4por recovery or barre in a Mortdanceſter 
132 barze ina Writ of right, F.N.B.z. 30 Af.4- 11 E.3. Entry 56,%c. And barre in 
an Aion of Treſpais of goods taken, is no barre in an Appeal of Robbery, for the Appeal 
of Robbery is higher, as ic is holden in 2 R.3.14- And that TAI e990 4, the 
Appeal . was brought for the ſame thing for which the Ation of Treſpaſs was he : 
But ic was further moved, that the Appeal is br for the maihem onely, and therefore 
it is faid felony, which cannot be applied ro Treſpaſs , and the Akon of Treſpaſs for 
battery and wonnding which doth not touch the maihem. Bur i was reſolved by the 
whole Court, That the barre was good ; For in all Caſes when the Plaintiff for a wrong 
or injury is onely to recoyer damages, be ſhall not be for one thing ewice ſatisfied, accore 
ws yr Nemo debet bis punirs pro uno delifto, and Dems non agu: bu in ipſum; Butin 

theſe Aﬀtioos, [cil. of Appeal and Treſpaſs, the Plaintiff ſhall recover onely damages ; 
And it apgeateth to the Court by the bacre of the Defendane, which the Plaintiff by bis de- 
rurrer hach confeſſed, chat he himſelf in the Aion of Treſpaſs which he hath brought 
far the baceery and wounding hath recovered damages for the maihem, for wounding 1n- 
cluderhthe maihem and more, and the Defendant hath averred that the wounding in the 
AQtica of T and the maihem in the Appeal were all one ; fo that although che Ap- 
peal ofmaikem is ap Afton of higher nature, yet for as much as he ſhall recover but da- 
mages, and damages be hath recovered ip che ARtion of Treſpals, for chis cauſe ic was re- 
ſolved chat the barre in che Caſe at Barre was good. And #ray chief Juſtice (aid, thac ſo ig 
was adjudged of lace in this very Court,whichRecord he hath ſeen ; and therewith agreeth 
the Book in 41 Aſſ.y-16. and the Book in 2 K.3.14. is good Law, for in the Appeal of 
Robbery, che Plainciff ſhall have Judgement againſt the Defendant for his life, and not for 
any damages. _ 
rims 
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$. Rin.32 Eliz. in Syres Caſe it was reſolyed by the whole Court ; That if there be 

"E pantpat and Acceſſory, and che Principal is pardoned, or hath his Clergy, that 
the Acceſſory cannot be arraigned, for the Maxime of Law is, Ub: fattum nullum ib: pts 
nulla, & nbi non eſt principalu, nou poteſt eſſe acceſſoriu« : Then before it appeareth who 
isa principal, one cannot be charged as acceſlory, but none can be laid principal before he 
be ſo proved and adjudged in Law, and that ws to be by Judgement, upon Verdi, or 
Confeffion, or by Outlawry. for it doth not ſufhce that in truth there be a principal, if i 
doth nor appear lo by che Judgement of Law ; and that is the reaſon that when the princi- 
pal is bandoced, or hath his Clergy before Judgement, that the acceſſory ſhall neyer be ar- 
raigned ; for it doth not appear by the Judgemetit of Law that he was principal, an+ the 
acceptance of a pardon, or prayer of his Clergy is an argument but no Jadgement in Law, 
that he is guilty : Bur if the principal after attainder be pardoned, or hath his Clergy al- 
towed himythere the acceſſary ſhall be arraigned, becauſe it Judicially appeareth chat there 


was & principal. 


9. DAſch.39 Eliz. Bibithes Caſe. Jobn Goffe brother and heir of R. Geffe, brought A p- 
of murder of the {aid R. Goffe againſt Bib5rhe as principal, and againfi Heel 
David as acceſſory before, and againſt David ap Thomas as acceſlory after : The princi- 
pal pleaded, Nor guilty, and by Nif prime in the County of Monmenth he was found 
ouilcy of manſlaughter, and not guilty of murder, and had his Clergy. And upon this 
matter, firſt, it was reſolved by Pophams chief Juſtice, and the whole Court of Kings Bench, 
That Hoell David wes diſcharged, becauſe be cannor be acceflory before the fa in caſe of 
manſlaughter, for manſlaughter oughe to follow upon ſudden debate or affray, for if ir 
be premeditated it is murder. | 
2. It was reſolved,” That although the principal were conviged by verdi&, yer for as 
much as he had his Clergy before Judgement, ſo that it doth rot appear judicially, /c:/. 
by Po_—_ of Law chat he was principal, for this cauſe, and tor the cauſes alledged in 


mm aſe, it was awarded that both the acceſſories, as well before as after ſhall be dit- 
c 


rged. The lame Law, ifthe principal upon his arraignment confeſs the felony, and be- 
fore Judgement ob:aineth a pardon, or hath his Clergy allowed, the acceſſory thereby is 
diſcharged. Fide 2 E.3. 27. 22 E.3. Corone 360.7 H.4.16.10 H4qs.z3H.7.1.3 H7. 
Corone 53- And upon divers diſagreeing opiryons you ſhall underftand the Law, as here 
it was adjudged upon conſideration of a -\ the Books. 


10.  Aſch. 33 Eliz. Varx Caſe inth&Kings Bench. Wiliew Pax at the Seſſions of 
Peace for the Coumy of Northumberland holden 27 Julis, anno 32 Eliz.. before 
the Juſtices of Peace of the ſame County was indited of yoluntary poyſoning of Nicho- 
las Ridley, which Indiment was removed into the Kings Bench : And in diſcharge there- 
of the ſaid Vas x pleaded, That at another time, ſcil. 12 Angaſt. 30 Eliz.. at Newcaſtle 
npon Tine in the County of Northamberland before the Jultices of Aﬀile of the fame 
County, the faid Vaux was indifted ; 2nod cum Nich. Kidley nuper de W. in comit at 
pred' armig* j-m defunttu, per multes annos ante obirum ſunm nuptus fuiſſet cnidam 
Maygarete nxori ein & nxllum exitum habuit, pred” Will. Vaux nuper de K. in comi- 
rats (. generoſ, ſubdole, cante, & diabolice imtendens mortem, venenationem, & deſtru- 
Flionem 1p fins Nicholas, & Deum pre oculis non haben1, 20 Decembris anno 28 Eliz, apud 
W. pred' felonice, veluntarie, & ex malitia ſua precogitata, perſnadebat eundem Nichol. 
recipere & bibere quendam potum mixrum cum quodenw veneno vocat” Cantharider, affir- 
mans & verificans eidem Nich, quod pred" pots fic mixtvs cum pred? veneno vocat* 
Canth. ew fuit intcxicatx ( Anglice poiſoned) ſed quod per receptionem inde pred' Nich. 
exit" de corpore difle Margarete twnc nxoris (ue procuraret,th haberetyyatione LLP 
dem perſnaſionis & inftigationis pred” Nich. peſtea (cil. 16 Jannarii anno ſwpradit? apud 
T. 1n comitatu N, pred” neſciens pred' potun cum veneno in forma pred' fore mixt*, [ed 
fidem adbibens pred perſuefroni difti W. recepit & bibit, per wal, pred N, immediat' 
poſt receprion* venent pred' per tres horas immediate ſequent” languebat, & poſtes pred 
I6 Jan. ann. ſuprad' ex venenatione & intoxicat' pred” apnd T. pred obiid : Et fic pred 
Wil, Vaux felonice & ex malitia ſua precogitata prefat” Nich, voluntarie & felonice 
modo & forma pred' intoxicavit, interfecit, & wuardravit, contra pacem, ec, 
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Upon which Iadi&tment the faid YVaur was arraigned before the lame Juſtices, and 
pleaded, Not guiley : And the Jurors gave a ſpecial Verdi, and fourd, 2 nod preditt 
Nich. Ridley venenatns fait, Anglice, poiſoned, per receptionem pred* Cantharider, & 
qued pred Wil. Vanx non fuit preſent tempore quo pred Nich. Ridley recepit predili” 
Canth. ſed nrrums,&c. And thereupon Judgement was given by the ſaid Juſtices of AC. 
fſe in this manner ; Szper quo v5fir, & per Cur hic intellettis omnibus & fomgulis prami/- 
fir, pro eo quod videtwr cur” hic ſuper tote materia per veredittum pred' in forma predifta 
compert”, quod prea* venenatio per reception* pred' Canth. & pred' procuratio pred” Wil. 
ad procurand pred Nich. ad accipiend' pred Canth. modo & forma prone per vereditt 
pred compert' fuit, non fuit felonia & murdrum voluntar* : Ideo confideratum off quod 
pred Wil. Vanx de felonia & murdre pred' indiftamento pred ſuperus fpreificat” wmeenen 
de difta felonice venenatione prea' Ni«th. Ridley in codem indi tame nt' nominat'eiders wid, 
impoſit'y eat fine die : And as :0 the felony and murder he pleaded, Not guilry. 

And. firſt, ic was reſolved by the whole Court, That che faid Inditment upon which 
Vaux was arraigned was inſufficient, principally becauſe it is not expreſly alledged, thar 
the (aid Kidley received and drunk the faid poilon, for the Inditment is, pred' Nich, ne- 
ſciens prea' potum cum venens fore intoXicarum, ſed fidem adhibens diflo perſnaſions dit 
W. recepit & bibit, per quod, &c, So that it doth not appear what thing he drunk, for 
theſe words (venenuws pred”) are wanting, and the ſublequent, /cil. per quod pred' VV, 
immediate poſt receprionem veneni predit?”,c4c. which words imply receipe of poiſon, arc 
not ſufficient eo maintain Indibtment , for the matter of the Inditment ought to be 
fully expreſſed and cerrain, and ſhall not be maintained by argument, or implication, 
becauſe the Indiftment is found by the oath of Lay men. 

3, Ic was 2 by the Court, That Vawx was a principal murderer, although he was 
nor preſent at the time of the receipt of the poiſon, for ocherwiſe he ſhall be guilty of ſuch 
horrible offence, and ye: ſhall be unpuniſhed, which ſhall be inconvenient and miſchie- 
vous ; for eyery felon is either principal or acceſſory, and if there be not a principal there 
cannot be an acceſiory, quis wy ys ſequitar principale, and if any had procured 
Vaux todo it,he bad been acceſſory before ; quod nora 2 ſpecial Caſe, where the principal 
and accefioty both ſhall be abſenc at the cime of the felony commirted. 

3. Ic was reſolved by the Lord #ray, Sir Themes Gawdy, Clench and Fenner Juſtices, 
that the reaſon of 4=ter foirr acquit was, becaule that where the Maxime of the 
Law is, That the life of a man ſhall not be twice put in jeopardy for one and the fame 
offence ; and that is the reaſon and cauſe that Awzreyfoits acquitted or convifted of 
the ſame offence is a good plea, yer it is intendable of a lawful acquital or conyiftion, 
for if the conviction or acquital is not lawful, his life was never in jeopardy ; and be- 
cauſe the Inditment in this Cafe was infufficient, for this cauſe he was not /egitine mods 

ieraras, and that is well proved, becauſe that upon ſuch acquital he ſhall not have an 
Aion of iracy, as ic 1Sagreedin 9 E.4q, 13. vide 20 E.4.6. And in ſuch Caſe in 
Appeal, Randing fuch inſufficient Indiftment, the abverters ſhall be enquired of as 
it 1s there holden ; and alrhough the Judgement be given that he ſhall be acquit of the 
felony, yer this acquical ſhall not heip him, becauſe he was not /egitinwo modo ac quiet 4 
tus ; And when the Law faith, that Axterfoirs acquirte is 2 —_ plea, it ſhall bein- 
tended when he is lawfully acquitted. And therewith agreeth che old Book in 19 E.3. 
Corene 444. where it is agreed, That if proceſs upon Inditmem or Appeal be nor ſufficient, 
yer if the party appeareth (by which all imperfeRions of the proceſs are ſaved) and be ac- 
quitted, he ſhall be di ; bur if the Appeal or Judgement be inſofficienc (as our Calc 
is) there it is otherwiſe : Bur if one upon an inſufficient Inditment of felony hath Judge- 
ment gzed /x/pendatur per colluws, and fo atrainted, which is the Judgemenc acd the end 
which the Law hath appointed for the telony, there he cannor be again indited and arrai- 
gned = 100, 4, be reverſed by Error : But when the offender is diſcharged upon 
an inſufficient indictment, there the Law hath not had his end, nor the life of the party in 
the Judgement of che Lay was never in jeopardy, and the wiſdome of the Law abhorre:h 
that greac offences ſhall goe unpuniſhed, which was grounded without queſtion upon the 
ancicar Mazimes of Law and State : Maleficia non debent rewanere impunita, & impu- 
p< coninuum affetum tribuit delinquendi, & minatar innocentes qui parcit nocenti- 
: Soif a man be convifted either by verdiR, or by confeſſion upon an inſufficient In- 
diftmenc, and no Judgemenr thereupon given, he may be again indifted and arcaigned, be- 
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& that his life was never in jeopardy, and the Law hath nor his end : And afterwarss 
_ yon) Inditment Van x was ried and found euwlty, and had Judgemen!, and was 


hanged. | 


| Ich Eliz,, berween K atherine Wrote Plaintift,and Thomas Wis ce; De- 
7 Mai. f <arverss the wife of Robert Wrote broughc an Appeal of - 4 mur- 
der of her husband againſt Thowes Wigges, and declared, that the ſaid T homas Wigges ac 
Sheperton within che Count of Middleſex the 23 of Seprember, 31 Eliz. of his fore- 
thought malice feloniouſly firoke, &c. whereof the ſaid Robert Wrote died 24 September 
then nexr following, &c. ſo the Defendant did murder him the 2.4 of September aforeſaid. 
The Defendant pleaded that he himſelf, Azterfoirs,8 Ofteber 32 Eliz.. at Sheperton afore. 
faid by an Inquifitioa there taken before William Danby then Coroner of the Queens 
Houſhold, and Iron Chenkbill then one of the Cororers of the ſaid County of 4;44. upcn 
the view of the body of the ſaid Reberr Wrote by the oath of 12. men (and ſhewxed cher 
names) of the ſaid County of Midd. was preſented, That the ſaid Thomas 23 Sepr.z 1 E!, 
at Sheperton aforeſaid the faid Robert Wrote felcniouſly did firike &c, whereot he died 
the 24 of Sepr. following, and fo indited him of manſlaughter ; The which Inquiſition 
afterwards 23 Sepremb.33 Eliz. at London in the Pariſh of S. Sepalcbres, the laid [rg 
Chaxnkbill chen one of the Coroners of the ſaid County of Atidd. at the Gaol delivery a: 
Newgate, wade for the faid County of Mid. there, viz. ar Juſtice Hall in the G/d Bails 
before Jobs Hart then Mayor of che City of London, and other Juſtices of Gacl delivery 
of Priſoners within the ſaid Gaol of Newgate being delivered and certified ; upon Which 
the ſaid Thomas Wig pes then under the y of the Sheriffs of London was bro, oht to the 
Barre ; andthere the ſaid Thewas Wigges being arraigned upon the ſaid IndiQment, 
confefled the felony,and prayed his Clergy ; and the Book being delivered to hiw he read 
asa Clark as by the ſame Record appeareth and ſaid that Judgement was g'vcr, thereupen; 
and ayerred, that Shepertos ar che time of the ſaid Inquifton, acd ſtroke an1 death was 
within the verge of the Queens Houſhold 3 and pleaded over to the felony ,&c. And it 
appeareth that the ſaid Arraignment and Confeſſion and allowance of Clergy was after pur- 
chace of the Writ of Appeal and the return thereof ; Upon which plea in barre the 
Plaintiff did demurre in Law. And after many arguments,and preat deliberation, it was 
adj againſt the Defendant : And inthis Caſe hx Points were reſglved, 

I. t Aterfoits conviet of manſlaughter, and Clergy thereupon allowed was a good 
barre in at Appeal ofmurder. And ſo was it adjudged inan Appeal in the Kings Bench, 
berween T hemas Burghe Eſquire, brother and heir of Henry Burghe, and Thomas H.l- 
croft Eſquire, Paſch. 20 Eliz.. of the murther of the ſaid Hepry, where the Defendart 
pleaded, that at Hemprex Court in the Pariſh of Hampron within the County of Miad. 
wichin the Verge by an Inquifition before Richard Vale the Coroner of the Qreens Houi- 
hold, and one of Coroners of the County of Aſidd. ſuper viſun corporss, the Defen- 
dant was indited of the manſlaughter of Henry within the Verge ; upon which India- 
ment the Defendant was arrai before Commiſſioners of Oer and Terminer in the 
County of Afidd. and confeſſed the Indiftment, and prayed his Clergy, and thereupon 
C uria adviſari valt, 2nd demanded Judgement of the Appeal ; And in this Caſe two 
Points were reſolved. 

1, Thatthis Inditment-was well taken, and within the Scatute of Articsl; [mper Char« 


845 cap-3- by which it is enaQted, That in Caſe of the death of a man within the Verge, 


that ic be ſent to the Coroner of the County, who together with the Coroner of the Kings 
Houſhold, doth the office which appertainech,&c. Red alchough ir was objected, char 
the Statute requireth two cil. two Coroners to doe the Office which appertaineth 
in this Caſe ; and in the Caſe at Bar there was but one perſon, that he had two ſe- 
veral offices, ſc. Coroner of the Houſhold, 8 one of the Coroners of theCounty,and when 
the Law givethauthoricy to two perſons, one oneſy canfor execute it ; for Securixe expedi- 
wntur negetias commiſſe plaribue, & plus vident oculi quam oculuc, una perſona non 
poteſt ſupplere vicew daarwm : Yet in this Caſe of ſeveral AuthSrities it was reſolved that 
the Inditment was well taken, for the intent and meaning of the AR was performed, and 
the miſchief recited inthe AR ayoided as well when one perſon is Coroner of the Hoſtel, 
and of the Countyallo, as if there ſhould be two ſeveral perſons, for alchough che Court 
remove, yet he as Coroner of the County may proceed, &c. 


23. Where 
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2. Where ic is enated by the Statute cf 3 H.7. cap.1. That if it fortune chat the fe- 


lons, murderers, and acceſſories or any of them be acquicted upon Indi&tment, or princi- 
| a:tainted, &c,” the wife or next heir co him lo ſlain, may have theic appeal againſt the 
oos lo acquicted, or againſt the principals fo attainted, it they be alive, and that his be- 
nefic of bis Clergy thereof before be not had ; (for at that time Clergy was altowed for 
mnrder) 1. It was reſolved the barre was good at the Common Law not reftrained by che 
faid AR, becauſe if the Defendant hatch had his Clergy, then wichour queſtion the appeal 
ſhall noc lie ; for if the offender be attainted and hath his Clergy, the ſame is excepced 
out of che AR and left to the Common Law ; 4 fertiors when he is but convict thereof 
and prayeth his Clergy. And the AR of the Court (to be adviſed as to the allowance of 
) ſhall not prejudice the party in caſe of his life ; But ic was reſolved, that theſe 
words (at:aint of murder) in this AR ſhall not be intended onely of a perſon who hath 
Judgemex: of life, bur alſo extenderh to a perſon convict by confeſſion, or verdit ; for a 
perſon artaint is a perſon convict and more, > omne majms continet in ſe wins ; ard if the 
Scaruce (hall no: extend co perſons convidt, all the purview of the Act ſhall be over- 
thrown. And in the Scature of 25 E.3.cep.2. it is ſaid attaiac by verdict, which is as much 
as to ſay, convidt by verdict, and many times in common fpeech a perſon convict is called 
a perlon actainzed ; & lequendum eft mt unigns: Allo it ſhail be hard that the Law ſhall 
ecable the party to appeal againſt a perſon acquitted, who by the judgement of Law is in- 
nocent, and (hall not enable him againſt one whois convicted who is found guilty : And 
in this Caſe it was ſaid rhe it was adjudged in the Caſe of one Agnes Gainsford,that where 
the Act of 3 H.7-cap-fris, That the wife, or heirof him fo ſlain ſhall have the Appeal ; 
That the heir of a woman who was murdercd ſhall have appeal againſt oce who was ac- 
ited of the ſame murder. for apices juri non ſunt jura : And ic was reſolved without 
aoy difficulty in Helcrofrs Caſe, that if a man commit murder, and be endifted or conyi- 
Acd or acquitted of manſlaughter, that he ſhall never anſwer to any Indiftment of the 
fame death, forall is one and the ſame felony for one and che ſame death, al:hough that 
murder be in refpeRt of circumſtance of the forechought malice more odious ; and there- 
fore in an Inditment, or Appeal of murder, he may be found guilty of manſlaughter, 

2. It was cefolyed in the Caſe at Barre, That at the Common Law the Coroner of the 
Kings Houſe bad an exempt juriidiftion witain the Verge; and that the Coroner of the 
County cannot intermeddle therein ; and that well appeareth by the preamble of the Sta. 
truce of Articu/i ſuper chartas ; Becauſe that before th's time many felonies done within 
the Verge have been unpuniſhed (and the reaſon atd cauſe thereof was) becauſe the Coro- 
ners of the County are not ſuffered to interpoſe to enquire of felonies within the Verge, bur 
the Coroner of the Kings Hoſtel which is paſſant, ot which iſſue hath not been made in 
due manner, nor the felons pur iv Exigent, nor Outlawed, nor nothing thereof preſented 
in Eice, which hath been co the great damage of the King, and to the leſs good keeping 
. of the peace : By which it appeareth, thazat the Common Law the Coroner of the Coun- 
ty could nor intermeddle with che death of 2 man within the Verge, but the Coroner of the 
Hoſtel onely. And fo was it adjudged Paſch 24 Eliz.. in the Kings Bench, where Swift 
was indifted before the Coroner of the County of Middleſex of a murder done at T wthil 
1 the ſaid County of Afidd. wh.ch Indi&ment was removed into the Kings Bench ; and 
there Swefe pleaded, That T #thil was at thetime of the murder, and yer is within the 
Verge. &c.' upon which the Attorney did demurre in Law, and it Cepended in adviſement 
three Terms. and at lengch the Plea was adjudged good, and thereupon he was diſcharged 
of the Indifttwenc; for as the Coroner of the Houſhold cannot intermeddle within the 
County out. of the Verge, becauſe his Office extendeth not to it, fo the Coroner of the 
County cannot intermeddle within the Verge ; And i: ſhall be againſt reaſon that their 
Othces and Juriſditions being (everal that the one ſhould in:ermeddle within the Juciſdi- 
Qtiog of the other. Bur ic was reſolved, that the Juſtices of the Kings Bench, Jultices of 
Oyer and Terminer, Gaol delivery, and Juſtices of Peace, may enquire of, hear and derer- 
mine all murders and telonies within the Verge, becauſe their Aucboricy and Juriſdition 
are general through the wholg-County, ard fo always it hath been uſed, and to it was ad- 


without any ſcruple in Holcrofrs Caſe. 

3. It was reſolved, That the Indi&tment was inſufficient, for by the faid IndiAment ta- 

ken before the Coroner of the Houſhold, and the Coroner of the County, ic appeareth tha: 

the ſtroke and the death were at Shepperton within the County of Mad, and ir 
fg 


doth nor 


| appcar 
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appear in the Indiftment chat Shepperron was within the Verge, /ci/. 12. miles off the 
lodging of the King in his Cour: ; and alchough that in truth-ic were within the Verge. yer 
che Indi@tment being veredift wm, id ft, drti um Vernearmy and marter of Record ought to 
import all the truth which is requitre by Law, for de non apparentibus © non exijtenti- 
bus cadems ratio, and every part of the Indictment material ough: to be found by the Oath 
of the indictors, and cannot be ſupplied by bare laying or averrement of tie party ; and 
becauſe it doth not appear withinthe Indittmenc that Sbepperton was within the Verge, for 
this cauſe the Indi&ment taken before the Coroner of the Houſhold, and the Corcner of 
the Colnty is intufficient ; for ic doth nor appear that the Coroner of the Houſhold had 
any authority to take it, and it ſhall not be yoid and coram now Jadice as to the Coroner 
of the Houſhold, and good before the Coroner of the County, for the Record is intire, and 
the Inditment taken before both intire ; And perhaps che Jury was directed principally 
by the Coroner of the Houſhold, and the witneſſes examined and tworn by hum, although 
that all is recorded and enrolled in both their names : Alto the Detendane hath averred 11 
his plea that Shepperton was within the Verge, ſo that the Coroner of the County as ap- 
peareth by the confeſſion of the Defendant himſelf cannox rake it himtelt alore. 

4- It wasreſolyed, That for as much as the Ind1@tment upon which he was indicted was 
inſufficienc, notwithſtanding ſuch conviction, that he may be arew indicted and arra'oned, 
or appealed of the ſame offence, becauſe h1: life in j-dgement of Law was never in jeopardy 
as it was reſolyed in Ya=x Caic, Pa/ch 313, Eliz. 

5. It was reſolved by the whole Court, That where the ſtroke F* given the 23. of Sep- 
rember, and the death tollowed che 24. day ; and concludes thatthe laid Thema viyger 
murdered the ſaid Kob:rr Wrote the 24. Jay, that the ſame was good enough, for it wig 
not murder before ;' but to cor clude that he murdered him the 23. day was repugnant, as 
it was reſolved before in Heydons Cale, Trim. 28 Eliz, But it was reloiyed that the 
finding of the Rroke. and the death was hot ſufficient for him without making conciuſion, 
that is to ſay, And lo that ſaid Thomas Wig ges did murder the ſaid Roberr Wrote. 

6. It was refolyed, That though the conviftion were pendant the appeal, yer i” i had 
been lawhul, and before the Defcadant purchaced his pardon, it had been a good barre. 
And afterwards Wigges was tried in the Kings Bench, and upon his trial, the Queens Ar- 
rorney was ot Councel wick. him, (becauſe it was a SubjeRts ſuit) and Wigpes was found 
Not guilty of the murder. 


I2. | = fo 45 Eliz. in the Kings Bench, #/aits Caſe. The wiſe of williiew wait: Gent, 
brought an Appeal of murder of her husband againft divers ; and afterwards ſhe 
brought another Appeal agaioſt ochers ; and in all ſhe had browght ſeven Appeals of the 
ſaid murder againf leveral perſons as RR; And it was refolved by P:pheams chief 
Juſtice, and che whole Courr, That all the laid Appeals bur the firft ought to abate; for 
wichour any ditfculty all the principals and ories before the murder, and allo all ac- 
ceſſories after, and be'ore the Writ purchaced againſt whom the Plainciff would bring Ap- 
pul ought to be named in one Writ, and not divers, 9 H.4.1. The wife of 7 how«: Goter 
ought an Appeal againſt one Thomas Walton, and two others, Walton onely appeared, 
and the others madedefaulc. The Plaintift declared agaiaRt all three, thar is to fay, two 2s 
principals, and againſt the other as acceflory : alter pleaded, That at another time, the 
ſame woman an Appeal of the ſame death before certain Juſtices of Gaol delivery 
of che ſame County of N. againſt one man as principal of the ſame death, who at her ſuic 
before the ſaid Juſtices was atrainted and h , and demanded Judgement of the Writ, 
and pleader over to the felony : And it was ſaid by the Plaincffs Councel that ber Writ 
ought not abate, becauſe her Appeal before the ſaid Juſtices of Gaol delivery, cannot charge 
any, nor the Juſtices of Gaol delivery cannoc make deliverance to any who then was not 
in priſon in the Gaol before them, and that altex and the others now Defendants then 
wete at liberty, and therefore ir was —_ to jOyn them in the ſaid Appeal before the 
Juftices of Gaol delivery, and ſo no default in the Plaintiff : But it was adjudged,that the 
Writ _ _— __ in the ſame Caſe three Points were reſolved. 
7. That the Plainti tro have made her Appeal againſt all, aad afrerwards have 
removed the ſame by obey ro us. EIGIIEY 
3- That a woman ſhall nor have two Appeals of death io this place, but ought to joyn 
all (who ſhe will charge) in one Writ. For if one bring an Appeal of death againſt divers, 
: and 
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and all but one make default, yer the Plaintiff oughe to declare againſt all ; and by the 
ſame reaſon that he ſhall be driven to declare againſt all, he ought co bring his Appeal 
amlſt all. 
= That in this Caſe the Defendant ſhall not have damages by the Starute of weſt.2. 
Cap.12. quia extra ca/um ſtatuti, becauſe the Writ abateth. Vide 28 E.3.go, A wo- 
man brought an Appeal of the death of her husband againſt the principal doer, and the 
incipal aſſiſtants and doers ; and ſued another Appeal againſt the receivers, and the 
k faich, That the wo appeals were maintenable, notwithſtanding the Statute giveth 
that all ſhall be in one Writ, which are the words of the Book, in which the Scatute inten- 
ded is the Statute of Magna Chara cap.34e by which it is enafted, That Nullws capia- 
twy propter appeiium femins de morte alterita quam viri ſui: And becauſe the Srarme 
faich ( Appelwm) in the fingular number, it was colleed that all ought to be named in 
one Writ ; which Book, it it might be maintained for Law, ought to be intended of ac- 
ceſſories after the firſt Appeal brought, which catnor be named in the firft Appeal, ide 
26 Aſſ.52. to the ſamectte@. 


13. It.30 Eliz. Inqui/itio apr ad Seſſion' pars, Ofc, in Com" Smrr), tent' die 
Martis & die Mercarii, &c. And reciteth the Statute of 8 H.6. of Forcible 
Entry, and miſceciterh it ia ſome Points; and this Inditment was qualified for two 


cauſes : 

1. Alchough that Seffions may endure two or three days, yer the Record ought to 
mention, that thz Sefſions were holden at one certain certain day: Alſo becauſe the Sta- 
ce of $ H.6. was miſreciced in a material Point : Know Reader, it is not policy in ſuch 
Indiftments to recite the ſaid AR of 8 H.6. for the recital thereof is not neceſſary, and 
wiſrecical chereof is faral to the IndiAtmene. And therefore the ſure way is to draw the 
IndiAtmene wich concluſion, contra formam Statuti,c. and with no recital of the AR. 


Hill, 29 Eliz. inthe Common Pleas. 


Andrew Ognels Cale. 


TIF 2 Replevis between Andrew Ognel Plaintiff, and Themas Underbil, 2nd Henry 
Appelby Defendants : The Caſe was, #iliaw Rainsford anno 4 E.6. poſſeſſed for 30. 

ofa Farm called Creſwelfield Grange, which confifted for divers parcels known by 

| names, ſcil. Hobbes field, Park field and divers others, made his Will, and thereof 
appointed Heycsles his ſon his Execucor, who 3 & 4 Ph.& Har. demiſed all the Grange, 
(except Hobbes field) to one Henry Bere for 23. years ; and demiled Hobbes field to Wal- 
ter Freckleton for 23. years; and afterwards granted all the refidue of his term in the 
whole Grange unco the ſaid Henry Bere and Freck/eton ; He in the reverſion in fee 13 E/. 
by deed granted a rent charge in fee ifſuing our of all his lands and renements commonly 
called Crzelfield Grange, quondam in tenura W, Rainsford. & adrunc in tenura & eccu- 
patione H, Bere vel afſignator ſuorum. The reatis behinde, the faid term for 30. years 
expiresghe in the reverfion made a feoffment in fee. of the faid Farm to another, the grantee 
made his Executors and died, the feoffee made a leaſe at will, the Execurors of the grantee 
diftrained for the rent behinde in the life of the grancee before the expiration of the term 
And was given for the Executors agaioft the Plaintiff. And in this Caſe three 
Points were reſolved, /c5/. rwo at the Common Law, and one upon the Starure of 323 H. 


8. cap.3 o * 

TUE was, Time ox the Commen Lawdure wes difference berween antuity in 
fee, and reneſervice, charge, of ſeck ; for inthe Caſe of annuity alchough ir continue, yer 
in ſome Caſe an Aion of debc may be maintenable for the es; As if a Parſon or 
Prebend have an annuity, and the annuity is behinde, and the Parſon or Prebend, 8c. re- 


—_ 
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fign, he ſhall have an Aion of Debt for the arrecages; Soif a Parſon or Prebend dieth, [49] 


his Execucors ſhall have an Action of debt for the arrerages incurred in the life of his Te- 
Rator, becauſe che perſon of him who ought to pay the AG 3 in a Writ of 
3 


anny 


Andrew ognels Caſe, Part IV. 


annuity : But otherwile it is in Cate of a rent, be it rent Service, rent Charge, or re; 
Seck, for when the rent doch continue of any eftace of freehold, no Ation ot debr |ict! 
for the arrerages : Allo ac the Common Law great difterence appeareth when the ren: in 
fee isextin&by a& in Law, and by a& of the parry, and when particular eftares in ren; 
expire or dezennine 5 And th<refore ar the Common Law,if the fon be Lord, and the fathe; 
tenane by cerraia rent, the rent is behinde, the renanc dieth, and the tenancy deicenderh to 
the fon, in this Caſe the rent is derermined and extin by at in Law ; and yer the Exccy- 
tors of the Lord ſhall not have an ARtion of debt for the arrerages incurred in the life of ch 
Teſtator, becauſe che Lord himlelfby no pofſibilicy could haye an Action of debt tor the 
arrerages, for the tenure was all in therealty, and che tenant cannot be charged in any 
perſonal ARtion for them. But if a woman be eadowed of a rent, or if a ren: be oranted 
for life, and the zenant artorn, the rent is behinde, and afrerwards the particular ettate i; 
the rent derermineth by death, the Executors of the tenan: in Dower, or of the graurtc: 
for life ſhall bave an ARtion of debr by rhe Common Law for rwo reaſons : 
x. Becauſe by pofſibiliry the Teftaror himſelf might have an ARton of debt, for if 
he had furrendr his eftace ro him inthe reyerhon, he ſhall have an Action of deb: for the 
2. Theſe particulac eſtates with attornment of the tenant, or when the Law doth ſupply 
attornment, amount unto a real contra in Law, which realty, when the eſtate of freet:old 
is determined, difſolveth ir ſelf into perſonalty, And theſe arethe true differences as to the 
firſt Point proved and a in our Books. And therefore in 3] E.3. E xecutors 7I. 
where the Caſe was, That che father granted a rent charge our of certain lands to his ſon 
in fee, the renc is behinde, rhe facher dierh, the land deſcenderh to the ſon, by which the 
renc is extio&t by a& in Law; The fon bringech an Attion of debt againſt the Executors of 
the father, for the arrerages incurred in the fathers life ; and adjudged, that for them /as 
arrerages ofa rent) no Action heth, bur for the arrerages of annuity it was maintecable. 
And alchough that by the deſcent of the land to the grantee being heir co the grantor, as 
well the annuity as the rene was determined, and that the original cleRion was annexed to 
an inheritance, yetin as much as the inheritance of boch was determined by 2& ir. Law, 
which will doe no wrong. for this cauſe it was adjudged, That the eleQion which he hath 
made by bringing of the AQtion of debt againſt the executors of bis father ſhall remain; t-: 
the Book ſaith that the ſon may chooſe whether he will have a Writ of annuity cr d {i:21n, 
&c.4E.3.Exec.98. A man maketh a leade for life rendring rent,the rent is betinde,the leflor 
dierh,the executors during the hie of tenant forlife ſhall not have an AQtion of deb, bur atcer 
the eftare for life decermined the Action ſhall be maintenable. 9 H.6.43. 14 H.6.26. 19 
H.6.43. 332 E.z. Dette g. F.N.B. 121. C. acc', Soif a rentbe granted for life, the wie 
ſhall be codowed of the rent, the Executors of the grantee, or of the tenant in Dower ſhall 
have an Ation of debt by the Common Law as appearcth by 32 E.3. Derre 9. 34 H.6. 
20. 9 H.7.17. Butin the Cale of 11 H.4. witime when a rent is granced for |.fe, and af- 
cerwards cometh behinde, and afterwards the tenanc alienerh, and afterwards the grantee o! 
the rene dieth, the Action ſhall be maincenablc againſt hun who was renant, and took the 
profics when it was behinde 26 E.3.64. Sir Widiem Lorings Caſe. Sir William Lering 
was grantee for life of a rent out of the moity of a mannor; of which moity 2 man was (ci- 
_ ſedinthe right of his wiſe, the rent is behince, Sir w4lliaw Loring died, his Executors 
brought an Aion ofdebc againſt his Execurors onely for the arrerages of the revt, ard 
there two Points were adjudged : One, that by the death of Sir 34am Loring the grant 
for life was turned into nature of debt. 2.That for as much as che husband took the profits 
of che land charged with the rent when it was bebinde,chat be onely withour his wit ſhall 
be charged in an Attion of debt. And there it is holden, chat after the death of the huſ- 
band che Action of deve inſuch Caſe ſhall lie againſt his Executors. It leflee for life be of 
a Mannor, and therenrs be-hehinde, che tenant for life doch ſurrender his eſtate, he ſhall 
have an A&ion of deb for the arrerages. So if a Parſon or a Prebend, &c., who hath an 
anAuity reſign he ſhall bave an ARtion of debe for the arrerages incurred before the re- 
i9 H 6.41.43. F.N.B. 121. D.E. Soif a Prebend or Parſon.&c. Gieth, his 
ſhall have an A&ion of debt for the arrerages incurred during his life. 7 ide 
$H.6.31.7H6.19.8 H6.7. 13 E.z. furiſdiftien 22. F.N.B, 120. The Executors 
of the Lord ſhall have an AQton of debe for relief, for it is but an improvement of icr- 
vice, and ſoit was adjudged in 32 H.8, Rot.429+ in Lecks Caſe. Yide 10 H.6.11, 1 ol 
6.19, 
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6-18. 34 E.1. Avonry 223. Bur the Lord himſelf ſhall diftrain, and ſhall not have an 
AQtion of debr, 25S it is faid inp H.6.13.22 Af.,52-. A woman made a leaſe for life ren- 
dring che three firſt years 10.5. and afterwards 40.1. during the three firſt years ſhe was 
difleited of che rent, and brought an Aﬀiile, and ic was adjudged maintenable, for in judge- 
ment of Law all is but one rent, although it be divided in paiment, Vide 15 E.z. Exec' 6;. 
But it was reſolved, T hat in the Caſe at Barre,that the arrer»ges due in the life of the gran- 
tee were loft ar the Common Law. 

The ſecond Point relolved was, That Hobbesfield was not charged with the faid rene by 
reaſon of theſe joynt words; for although it be parcel jof Craelficld Grange, ahd that Hen- 
ry Bere and Freck/eron had the reverſion of the term, and fo the land may be faid intheir 
renure ; yer for as much as Henry Bere had not then Hobbesfield in his occupation, Hebbeſ- 
field is out of the ſaid words, by reaſon of the ſaid laſt clauſe, ſcil. & adrunc in renura & 
eccupatione Hewrici Bere. So that by reaſon of the conjundtive, which joynerh the tenure 
and occupation together, nothing is charged but ſo much of the ſaid Grenge onely as was 
ia the tenure and occupation of Henry Bere, and was not Hebbesfield; So for the Expo+ 
fition of this conjurtive (Er) rg H.6.4. «. b. 9 £.4-42. inthe Caſe of a Releaſe. 

The third Point reſolyed was upon the Scature of 32 H.S. cap.37. andthe doubt riſe 
upon theſe words; And ir ſhall be lawful to every ſuch Executor, 8c. of any ſuch perſon 
or perſons to whom ſuch rent or fee farm is or ſhall be due and nor paid at the time of his 
deceafſe, todiſtrain tor the arrerages of all ſuch rents upon the lands, &c. folong as the ſaid 
lands, tenements, or herediraments, continue, remain or be in the (cifin or poſleflion of the 
faid renant in demein,who ought immediately co have paid che ſaid rent, &c. be in the ſcifin 
or polſcſhi>n of any ocher' or perſons claiming the ſaid lands,cenemen:s,and heredita- 
ments,only by & from the ſaid tenant by purchace, gift, or deſcent,in like manner and form 
as their ſa;d Tettator might or ought to have done in his life. And it was objeRed, that 
this Caſe was out of the taid AA, for the ſaid AR dothextend onely to tenants in demeſn 
who immediately ought to have paid it; and that was in the Caſe at Bar the grantor and to 
thoſe who claim onely by and from him ; And in this Caſe lefſee at will of the feoffee doth 
not claim by and from the grantor, but he claimeth by and from the feoffee, and ſo out of 
the Statute. And therefore ic was ſaid, That the feoffee of the feoffee, and fo in infiniram, 
isour of rhe faid AR; and fo ir was ſaid have like Sratntes been conſtrued which are fridts 
Jars, becauſe they reftrain the Common Law, as the Statute of #eft.2. cap.go. In C5 
iz vita if the youchee youch over one within age the parol ſhall demurre, as it js adjudged 
inx8 E.4.16, So there itis ſaid, that upon words (expeer emptor ) chat the feoffee of 
the feoftre is out of the ſaid AR,16E.3- Age 47.4cc. to the Caſe of 2.teoffee. 16E.3.age 2. 

But it wasadjudged, that alchough the leſſee at will doch not claim immediately from the 
amor, yer he is within the ſaid AR ; for where things are done in right and truth, and 
remedileſs by the a& of God, ſcs/, by the de:th of him to whom they were due, 
in ſuch Caſes Ats of Parliaments which give remedy in ſuch Caſe, God forbid that they 
have not benign and fayourable in tion to extend and advance the remedy propor- 
tionable to the miſchief, and defect of the Law, and accordiog to the intent and meaning of 
the makers of the At. And therefore the ſecond feoffer, and fo over in infinitam, (hall 
be charged by force of this AR, for what reaſon ſhall ir be to binde the firſt feoffee, and nox 
the ſecond feoftee, and fo all others > And what rcaſon ſhall it be to binde onely the im- 
mediace heir who ſhall have it by deſcent, and not any other mediate heir > For ocherwiſe 
ast0 this Point the Scatuce ſhall terve to lictle , and cipecally when the firſt feoffee 
may alien theland at his pleaſure ; and all the ſons of Adem are ſubjeRt todeath : Alſo 
it ſeemeth to ſome. that the ſecond feoffee is within the expreſs words of the AR, for al- 
though he be noc in by che graator, yer he is in from him, for from him doth amount to as 
muchas under him ; And the word (and) in this Caſe ſhall be caken for (or) and this 


word (onely) was added onely to this purpoſe that he to claim (onely) under the 
renant in « , and not Kleen ; erxuadaris. rarer as oor roar 
dicth, and the diſconrinuce chareeth land with a rent, and afterwards enfeoffeth the iflue of 


the tenanc in tail within age, ſo that he is remirred, in this Caſe (onely) hath his operation, 
for now the ifſue in tail claimerh by title paramount ; But if the renane makerh a feoff. 
ment in fee co the uſe of another, in this Cale Ceft#y que »/e doth nor'claim- onely by the 
feoffor, but alſo by the Stacute, and he is notin the Per, and yer he claimech under the 
feoffor, and that with the intent of the AR : So if the tenant make a gift in tail, and the do- 
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within this Stacute againſt the opini Ae 
agreed by the whole Court, it A. hath a rent ſervice, or a rent charge in fee, or for hfe, and 
the rent is behinde, and afterwards A. granteth over the rent to another, and the tenant 2: 
torneth, and afterwards A. dieth, his Executors are not within this branch, for by the laid 
orant over the arrerages were loſt, and were not due to the Teſtaror at the time of his 
death as che Scatuce ſpeakerh. Alſo the concluſion of the ſaid branch is,1n as large and ample 
manner as the ſaid Teftaror might and ought to have; and after che laid grant the Tetia- 
cor himſelf nor any other can dificain, or have any remedy for the (aid arrerages : Allo in 
the clauie next preceding rouching the Ation of debt the words are, Unto whom ary (i;ch 
rent or fee farm is or ſhall be due, and not paid at the time of his death : So that the Act 
giveth no remedy when the Teftator himlelf by bis own at hath diſpenled wich the arce- 
rages, but when they were due to him ac the time of his death, and by the a& of God be. 
come remedileſs : And in this Caſe a Judgement upon another branch of this Stature Re. 
Serjeant Bendloes, berween Sharp Plaintiff, and Poo! Defendant in the Common 
Pleas, Hil.17 Eliz.in Dette, London, 457. was ciced, and the Caſe was ; A rent charge 
was gramed by deed to a feme ſole for lite, the renc was behinde, the woman took Sharp to 
husband, the rent was again behinde; the wife dicth, Sherp brought an ARton ot deb: 
againſt che Defendant heir of the grantor (tenant of the land charged) for all the 1aid arre- 
rages, 25 well before as after marriage : And in this Caſe ic was reſolved, That for the ar- 
rerages incurred before the marriage, che. husband had noc any remedy by che Common 
Law, bur for the arrerages which incurred during the marriage, the husband in this Caſc 
may haye an ARion of debt at che Common Law, 26 E.3.64. 10 H.6.11. F-N.B. 121. 
23 H6.25. 

"Bur it _ adjudged, that by force of theſe words in the ſaid AR, That if any man hath, 
er hereafter ſhall haye in the right of his wife any eſtate in tee fimple, fee tail, or for term ot 
life, of or in any rents or fee farms, which be or ſhall be due behinde or unpaid in che (aid 
wives life, that then che husband after the deceaſe of his ſaid wife, his Executors and ad- 
miniftrators ſhall have an Aion of debc for the ſaid arrerages againſt the tenant of the de- 
meſa that ought to have paid the ſame, his Execucors or Adminiſtrators : And alſo may 
diftrain for the ſaid arrerages in like manner and form as he might have done if his ſaid witc 
had then been living, &c. That the busband ſhall bave all the as well before the 
marriage as after : But rwo ObjeRions were made that the husband not have the ar- 
rerages before the coverture : 
1. Becauſctharby the Common Law the Executors or Adminiſtrators of the wife might 

have an AQtion of debt for the (aid arrerages before the coyerture; And the Scatute as 
appeareth by the preamble, proyideth remedy when che Executors or Adminiſtrators of 
him to whom the rent was due,cannot have or come by the ſaid arrcrages,&ec. And there- 
fore it was ſaid, That the makers of the AR did not intend to give remedy where there 
was remedy at the Common Law, nor to take away the remedy which one bad at the 
Cotumaantud give the ſame to another. 

2. The fecond ObjeRion was, That the ſaid branch t the husband, gave reme- 
dy to him fot the a due in the {aid wives life ; So that the arrerages ought to i0- 
curre when ſhe was a and not before. But notwithRanding theſe ObjeRions, it was 
reſolyed, That the husband by force of the faid branch ſhall haye the ſaid arrerages ; for 
the faid branch doth enaQ, That the busband ſhall have the arrexages incurred in the life 
of his wife, and that canner extend to-arrerages during che marriage ; for the Common Law 
in caſe when the wife hath-noc the rent bur for life, gave to. him ſuch arrerages as it appea- 
reth before, And the-Scature giver an Afton of debt to the husband for 
arrerages, it ought not to to extend to thole which he may have by the Com- 
gn ame err wr 9c _ +5 have eſieR,for —_— 4C- 
cipienda ſunt cum | wor id AR be conftrued of arrerages 
which es 9: a : , 

And as tothe ſaid Exceptions it was reſolved, That a feme covert cannot make an Exc- 
cutor without the affeac of ber husband ; and the adminiftracion of her goods of right 
doth belong to the husband ; and the Statute in naming the woman (wife) intendeth 


onely 
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rages ſhall incurre afcer the marriage. 


Mich. 29 & 30 Biz, inthe Kings Bench. 


Rawlyns Caſes 


Erween Rewlyns and Somerferdthe Caſe in effeR as it was found upon a ſpecial 
Verdict upon Not guilty pleaded in an Ejeti#one firmie for 2 houle called the Ship 


B 


wichout 7 emple-Barre was tuch ; Peter Cartwright being poſiefled of the ſaid houſe far 


| 30.years, of all in poſſeſſion ſaving one Stable whereof one #/4rlowe was pollcficd for two 
years, affioned all his intereft ro Raw/yns; And afterwards Cartwright by deed indented 
demiſed the faid Stable to ar lowe for fix years afterthe faid rwo years caded : And af- 
terwards Rawlyns by deed indented in tion of 25. 1. fine ro be paid redemiſed all 
the bouſe to Cartwrighe for 21. years rendring to him 24.1. per xs. quarterly, and 5 |. 
quarterly at the ſame feaſts uncil the ſaid 35.1, were paid ; Upon condition, that if the 
aid ſurame of 25.1. or the faid rent was behinde ac any feaft,&c. that then it ſhould be 
lawful for Rawlyns to reenter. And npon the back of the Indencure of redemiſe was endor- 
ſed in this manner, Aſeworand*, It was agreed berween the parties before the ſealing and 
delivery thereef, That #47 lowe (hall have tbe ſaid Stable to the aid demiſe to 
him made. And afterwards and before any day of paiment Carrwright redemiled the 
ſaid Stable which then was in poſlefſion of z/arlewe by farce and colour of the leaſe for 
6. years made to #arlowe to the ſaid Rawlyns for 10. years; and afterwards the rent was 


bebinde and lawully demanded, and alſo 5.1, parcel of the ſumme in groſs was alſo not 
pod; ip. tor onremeyerieg yas e(- 
thereol, 


War lewe always continued the poll: 

, and Warlowe never attorned to any of the leflees ; and if the eatry of Rawlyns 

for the Condition broken were lawful or not was the Queſtion: And after many argu- 

ments at the Barre and Bench, now in this Term it was adj , That the entry of Raw- 

' thns for the Condition broken was lawful. And in this Caſe 7. Points were reſolyed by 
Sir Chriffapher my chief Juſtice, Sir T hows Gawdy and the whole Courr, 

2. Where the Ce exits mantle brawr tits hy 

the aid demiſe made by Cartwright to Wariowe was not entered to be made by deed in- 

and now in this Term ic was praycd to be amended ; and becauſe that the note of 


ns Vadi& which the Jury exhibited to the Court, and which remained with Ma- 
fer George Kempe to Maſter Roper, that the Jury found the ſaid 
demiſe prouz,ofc. by which it appear 


deth 
eth tothe Courr, 4 the demiſe was giyen in evi- 
dence, and reference made by the note to it ; For this cauſe it was holden by the whole 
Coat, that the Record in this Poiat ſhall be amended. 

3. the Condition ſtand upon rwo parts in the disjunRive, ſcil. either for noc 
iment of the rent, or the fumme in groſs which as to that was collateral ; yerif it had 
found that Cartwright redemiled any part of the houſe to Rew/pns, and that Rews 
ls: had exzred, by which the rene was ſuſpended, that for that the whole Cogdition, as 
yell as to the collateral ſum,as to the rent was ſuſpended. For it was reſolved, the 
Condition doth comprehend two ſeveral chings in the disjuaRtive of two feycral natures ; 
The ane, the rent iſſuing our of the land which is incidentco the reverſion, and may be ſu(- 
praded wh the janemadiiogwich the land; The ocher macter collateral to the land, which 
cannce be ſuſpeaded by the (aid redemiſe, yer here are nor ſeveral Condicions, bur one in- 
ticeConditioa which referteth to rwo leveral branches, and therefore ſuſpended ia part is 

in the whole ; and thac the Condition was intire appeareth by the concluhion 
thereof, ſeal. fax the non paimens of the one or the other, it ſhould be lawful far the leſſor 
to reemter into-the whole land, fo that there is but one intire Condition, and one incire en- 
iwmy, an by che 2& of the parties to be divided or apportioned. And becauſe thar 
this Point was of late, /ci/. Paſth.27 Eliz,, Ret.185. between Bright was and Sower- 
ferd in this very Caſe (al:hough berween orher parties) upon grave advice adjudged by 
Sir Ed. Andgr/ox, and bis Companions Juſtices of the Common Pleas,Sir Chriſtopher 9 

a 


cacly to defign and deſcribe the condition of che woman, and not to imply that the arre- 
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4 the Court of Kings Bench would not luffer this Point to be argued again, bur agreed 
a Court of met Pleas in the Point adjudged. - 
3. That if Carewright had redemiſed any part of the houſe to Rawlyns, and Rawlyny 
never entred into it, yer the rent by the acceptance of the redemile before any entry is tuſ. 
ed ; {othar che not eatry of Rawlyns maketh not any difference in this Caſe, ard the 
Caſe which was inthe Common Pleas; for when the leflor accepteth a redemile.and (uffe. 
rech a ſtranger to occupy the land redemiſed, it ſulpenderh the renc, as well as it himlelf 


entred, 
_ That the faid leaſe made by Cartwright to Yar lowe by Indenture when he had no- 
thirg in the houſe was notwithſtanding good againſt him by concluſion; aud when Ray- 
tyns "edemiſeth all ro him, then yas his intereſt bound with this concluſion, and then when 
Cartwright redemiſed the ſaid Stable ro Rawlyns now was Rawlyns concluded allo. For 
all parties or privies in eftare or intereſt are bound by cfRtoppels, an4 then the Calc is no 
other but Cartwright demiſeth to Warlowe for 6. years the ſaid Scable, and afterwards 
demiſeth to Rawls: for 20. years, ſo that this is a good leaſein reverſion for 14. years he 
ſame doth not make entry the rent, or condition, for it is not any Prane of the 
reverſion, but a future i in reverſion, no term bur an intereſt of a term as the plea- 
ding is ; And notwithſtanding ſuch the reverſion (without atrornmene) doth re- 
the grantor, and he ſhall have the rent reſerved upon the firſt leaſe : But if there 


reentry, and years to begin rwo 
rs afrer, and afterwards the rent beiog lawfully demanded is behinde, the leflor may 
awfully enter and take 2dyanrage of the Condition, notwichftanding the acceptance of the 
future intereſt, and by the entry defear the fucure intereſt which was veſted in him: If a 
man make a feoffment in fee upon a collateral Condition, and afterwards the feoffee rede- 
miſech the land to the feoffor, and afterwards the Condition is performed, now the rede- 
miſe of the land being no ſul of the Condition, is no impediment but that the feeffee 
ſhall rake advantage thereof, and thereby deftroy the term which he himſelf hath accepted, 
as it is holdenin20 E.4.19.8H.7.8. 20 H7.4. So inthe Caſe at Barre, the redemiſe 
in farwro maketh no ſuſpenſion of the refit, and by conſequence no ſuſpenſion of the 
. Alkbough ic was objeRted; 1, That Eftoppels conclude the parties to fay the truth, 
Wipes conclude the Jurors becauſe they are i ad wed an de & Rh premiſſis 
dicendeaw : And 2. That Eftoppels ought to be pleaded, and in pleading the party ought 
in the conclufion of his plea to rely upon the , and not demand Judgemen: if 
ARion, or make other conclufion, as it is holden in 22 H.6.53. And for theſe cauſes the 
Court ſhall nor veg this ERoppel by deed indented found by the Jurors: Yer ir 
was reſolved in this Caſe, That this ERtoppel being found by Verdi, the Cour: ought to 
judge upon the whole ſpecial matter according to Law : And true it is, thar the Jurors are 
ſworn ad veritatem dicendem ; and therefore they have well done in the Caſe at Barre 
to finde all the cruth of the Caſe, and to leave the Judgement to the Court, which upon 


the marter to Judge according ro Law. And the chief Juſtice #7 ay ſaid, That it 
was adj in Pleadels Caſe in 8 Eliz.. that becauſe that a Jury did not finde ſuch 3 
n, intending that they 


wore «109 aan -  rook its operation onely by 
being ſworn ad veritatems dicendem, and that conclude tbe parties not the Jurors 
to ſay the truth, were therefore atraint and had J accordingly ; for the Juſtices in 
the ſame Caſe held, That the imereft of the land 2s to parties and privies was in a man- 
ner by ſuch concluſion bound, and no concluſion ſhall be by ſuch deed indented after the 
term ended, as ray chief Juſtice held. And in ſuch Caſe the Jury ou ,if they will not 
finde the ſpecial matter, and leave it to the Judgement of the Law, finde it at their peril 
according ro Law. See for this Point, 17 E.3.6. 18 Af.2. 32 Aſ.37. 34 E.3, Droit 29- 
15 E.3. Afiſe 322-13 E.3.Garr.26. 35 Af.S. 1 H.46.27 HS. 22. Plow. Com. $515. 


2 [1 tion of this Judgement and the ſaid 
Boks, yonſhdicaterinitand of e good differences, and which opinions in your 
Books agree to Law, and which not. 


6, It was reſolved, That if a man hath a leaſe for 20.years, and he leaſeth for two years 
rendring rent, and afteryards granteth all his Tenure and intereſt to another, if the leſſee 


attorn 
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attorn the reyerſfion ſhall paſs ; 2nd if no attornmenc be, yer the intereſt in reverfion ſhall 
paſs, ſo that che grantee ſhall bave the land after the ewo years determined : Egr the grant 
of one ſhall not Se adjudged void,if ro any intent ir may rakeeffec, 

7. I was reſolved, Thar if leflee of a houſe for 20. years, leaſerh par: fortwo years,ang 
afterwards leaſeth the whole co another for 10. years rendring renc, ſo that this doth enure 
as a leaſe in reverſion for the part in leaſe, and a leaſe in pofleflion for the refidne, that rhe 
rent ſhall iſſue onr of rhe whole, and the incereſt of the rerm, although it be not any eflate 
which can be ſurrendred, and although ir be joyned with land in pofſefſion, yer the rene 
ſhall goe out of the whole : Upon which Judgement Sowerford brought a Wric of Error 
upon the new Starute upoa the Judgement, and two Errors were affigned. 

1. Becanſe that Rawlyns the Plaintiff was an infant, and was admitted by Guardian, 
and no Record thereof was made as is uſed in the Common Pleas, bur onely reciced in the 
Court; Jo. Kawlyns per A, B. gardianum [num ad buc per Cur fpeciatrrer admiſſum, 

eriHur, fc. 

The ſecond Error was affigned in the Judgement it felf given inthe Bench: As 
to the firſt Ecror the Judges Anderſon chief Juſtice of the Common Pleas, Manwood chict 
Baron, Periaw, Windhaw, and Rhodes Juſtices, Clark 2nd Gent Barons of the Exchequer, 
and of che Coif, commanded, That the preſidents of the Kings Bench ſhould be ſearched, 
for without ma face ic ſeemed to them, That there ought to be a Record made 
of the ſaid admictance by Guardian ; and upon ſearch ofthe Records in the Kings Bench, 


many were ſhewed tothe Juſtices where Infants had fued by Guardians in the fame 
Court, and no Record made of their admitranceby Guardian, bur ſuch recital in the Cour: 


as aforeſaid. 

' The Juſtices and Barons we voce in regard of the prefidents which in this Caſe make 
2a Law in the ſame Court diſ:llowed rhe Error, thac preſidents in a ſmall number 
were ſhewed, where Record was made of the like admittance of an Infant in the Kings 
Bench, as is done in the Common Pleas. As to the Error in che Jud , all the ſaid Poinrs 
often K} q 


in the Kings Bench, and upon great deliberation were again new 
argued ore the ſaid Juſtices and Barons of the Exchequer ; and many A 
at the Barre and Bench. all che matcers aforeſaid were reſolved from Point to Point, and 


for the cauſes before alledged, affirmed by all the Juſtices, and Judgement given accor- 


EH Cate 19d others were of Councel with the Plnintiff, and Glanwil Serjeant and 
others with the Defendant, And that was the laft Caſe that Sir Thomas Gawdy argu 
who was # moſt reyerend Judge and Sage of the Law, of ready and profound Judgement, 
andof great gravicy, prudence, and integrity, 

Note , according to the opinion of Frey chief Juſtice, it was afrerwards adjud- 
gedim the Common Pleas, Pſch.33 Eliz. in the Caſe of one Lowden, That if a man rake 
a leaſe for years by deed indented of his own land, it is not any Eftoppel but during the 
rerm, and after theterm the lefſor may enter or occupy the land, for by the determinatioa 
ofthe term, the Eftoppel is alſo derermined ; And then both the parts of the Indencure be- 
long to the leſſor, as it is holden 38 H.6.24. And fo the Law is refolyed in a Caſe which 
ond in our _ H.6.23- e- tom 3 — $ 7 rar 
44 E.3, Effoppel 10. 43 E.z.17. 21 H.6.1. 43 E.z. Eftoppel 7. 3 H.4.6. 13 Ha. 19. 
Lite.156. 47 Af.2- = Aſ-8.10 E.3. Denble pleas 8. and he opinion of Hales and 


in Plowdens Commentaries. 
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Tria. 30 Eliz. in the Chancery : Monſtrans de droit by the 
Wardens and Commuinalty of Sadlers. 


C5] BY virtue of a Writ of Mandemw after the death of 7 hewas Cox, it was fourd by en. 


queſt before Wolften Dixie Mayor of London, Elcheator of the ſame City, 17 fan. 
28 Eliz.. and returned in the Chancery, That the faid Tho. Cox the day of bis ceath was 
ſeiſed in his demeſa as of fee of 11, Meſſuages and 8. Gardens in the Pariſh of AU-$ ir; 
in Lowdex, and died withour heir, and that they were holden of the Queen in Socage, 
And the Wardens and Comminalty of Sadlers in the Chancery ſhewed their right, 
That long time before the faid 7bs, Cox had any thing in the ſaid meſſuages and garde:;;, 
one Richard Millard was ſeiſed of thenrin his demeſn as of fee. And fo teiſed 6 Aug. 15 
H.8. by his Will in writing deviſed the faid mefſuages and —"_ tothe Wardens 2:4 
Comminalcy of Sadlers in fee, and died ; and that they were feiſed until theſaid 7ho.C.x 
did difſeiſe them, and fo ſeiſed died without heir : And ſhewed the cuſtome of Lond:s, 
That a Citizen and Freeman of London may deviſe in Mortmain ; and indeed that :hs 
. faid Richard Millard was a Citizen and freeman of Loxdox at the time of his death : 
Upon this plea the Attorney General did demurre in Law ; and if a Monftrans de arcit 11 
this Caſe fieeh, or if they ſhall be put to their Petition was the great Queſtion of the C2' : 
And this Caſe, on the Queens part, and on the parts of the Wardens and Comminal:y 
was often argued as well in the Chancery, as before all the Judges of England, ard Bacors 
of the Exchequer at Serjeants Inne in Flcerftreet : And in this Caſe divers Points were 
reſolved. | 

r. Inevery Caſe where the Kiog is entituled to any freehold or inheritance, it is 1, Fi- 
ther by matter of Record, which is, 1. eicher by Record Judicial,as atrainder,&c, 2, Mi- 
nifterial upon Oath, as Office. 3. Or by conveyance of Record, by aſſent, as fine, deed in- 
rolled, &c, 2. Or by matter in Fa@t, and found by Office of Record upon Oath, 3s alic- 
nationin Mortmain, purchace by Alien born, Villeia, Eſcheat by death without heir, &c. 
and that found by Record Minifterial, as before the Eſcheator or other Officer. 3. Or 
by matter in fat onely, when land cometh to the King by Eſcheat or other maxcer ot 
faQ, and the Kings Officers pur ic in charge in the Exchequer without Office. 

And it was refolyed in all theſe Caſes at the Common Law, when the King was ſciſed 
of any eftate of inhericance or freehold by any matter of Record, be his title by matter of 
Record Judicial or Miniſterial, or by conveyance of Record, or by matter in ta, and found 
by office of Record, he who hath right cannor by the Common Law have any traveric 

which he was to have Amwoveas wanum, but was put to his Petition of Right (in the 
nature of his real Aion which he cannot have againſt the King, becauſe the King by his 
Writ cannot command himlelf) co be reſtored to his freehold, or inheritance, 4 H.6.12- 
24E.3. 23.1 H.7-3.4 E.4.21.9 E.4-53.- But at the Common Law the pany erieved 
may in ſome Caſe have his Monftrens de drois where the King was ſo enticuled, and ia 
ſome Caſe nor, when the ticle of the King was by matter in faR, as by reaſon of purchace 
by an alen-born, or the Kings Villein, or for alienation in Mortmain, or by death of the 
Kings Tenant without heir,&c. in all theſe & the like Caſes,if office be found for the King, 
and in the ſame office the title or intereſt of the party be found, there the party gricved, at 
the Common Law may haye a Monſftrant de droixr. And fo arethe ro be intended 
ing E.4.31.&13E.4.8.4 E.4-21. 33 E.g. Traverſe 36. It was found by office that T. 
by licence of the King, did marry the Kings Neif, and that certain lands deſcended to che 
ſame Neif, which her husband aliened without the Kings licence (bis wife being the Kings 
Neif') to another, and for this cauſe the land was ſeiſed ; whereupon the alience came into 
the Chancery and ſhewed all his Caſe, ſci/. That the Neif was married with the Kings l:- 
cence ; 2. The deſcent to the Neif after the marriage appeared in the office; And it was 
award-d, Thar for this cauſe the busband might hold by che Curtefie ; and by ſuch alic- 
_—_ pur nr hn AQtion, and thereupon the aliegce had reflitution : By which 

ic appearerh ; 

I- Tiat the wife being married with the Kings licence, is enfranchiſed at leaſt during the 

coverture, for if ſhe ſhould remain Neif, then the husbacd ſhould not ke Tenant by the 


Curte- 
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Car:efic ; and when the Kings icle, and the title of a Subject doth concurre in the begin- 
ning, the Kings citle ſhall be preferred, as Weſton holdeth in Plow, Comm.263. 6. 

2. When all the cruch of che Caſe appearerh in the office, that there was a Monftrans 
de droit me the Common Law : Soif land be conveyed to the King upon Condition, if the 
performance of the Condition be of Record, as if the Concition be to levy & fine of other 
land co the King, or to make a Recogniſance to the Kirg in any Court of Record, or other 
like Conditions which are to be performed of Record ; he who hath performed the Condi- 
tron may have a Monſftrans de droir ac the Common Law, for his title 2ppeareth on Re- 
cord. and there is no Record which doth abſolutely entitle che King : But if che perfor- 
mance of the Condition be not on Record, then if the performance of the Condition be 
found by office, he ſhall have a Monſtrexs de droit by the Common Law, vide Plow.Cone. 
229. Butin the ſame Caſe if the office finde onely citle for the King, and omicrerty che 
right or title ofthe parry, a|though that all che words of che office be crue, yer by the Coms 
mon Law he cannax have a Monftrans de droit, bur for the cauſe aforelaid he was put to 
his Perici n. and therewith agreed Pieys Partificlds Cale in 19 Aſp. 31 it was found by 
force of a Writ of Diem clan fit extremum, that one held certatn lands of the Kg in Lon 
den, and died feifed without heir, for which the King gave the lands by his Lerrers Patencs 
to Piers P artifietd for his life, who ſued a Weir to the Maior of Londen to put himin fei« 
fin, and chereupon nothing was done, for which cauſe he ſued a Sicut alias, vel, Canſam 
nebis fig nifices, upon which Writ the Maior returned, That the Kings tenant by his Will 
in wntiog and enrolled before the Maior deviſed his land to his wi'e tor life, and tha ſhe of 
her Executors ſhould ſell the reverſion for his foul ; And that the wife and Fobn Digle het 
now husband were in by the ſaid deviſe, for which he could not make livery ; And after- 
wards Prers Parrifield by force of the Kinys Parent encred, whereupon Feb Digle 2£d 
his wife ſued a Scire facies againſt Piers Parrifield, if they could ſay any thing wherefore 
they ſhould nor be reftored : Piers Partifjeld demanded Judgement of the Wer for two 
caules. 

1. Becauſe he held bur for life, the reverſion to the King, in which Caſe ſuir ſhould be 
againſt che King, 

2. Becauſe an office was found for the King, he ſhall not have this ſuiz before that uv 
his Pericion an office be found as it ought to be intended tor him, and fo before he be ad- 
mitced tro ſhew his "gat, he ought to have his right as well found by office, as the Kings 
title was found by ,and that is <quale jr ; To which it wasaniwered : 

I. That for as much as they were ſeiſed of the freebold, that they were not to be ouſted 
without ſuit. 
rho haragaiaft the King Peticion could not be ſued, becauſe thac Piers was tenant of 

hold. _ 

3- That this marrer returned by the Maior did Terve for an office, for by the office. the 
reverſe of her matter was not found ; which is as much as to fa —_ all che matter found 
by the office was true, ſcil. char the tenant held the land of che King, and died without 
heir, and by the deviſe it was confefſed and avoided. And tor the deciding of theſe Que. 
ſions, all the Juſtices of England were aſſembled in the Chancery ; And by the award of 
all the Juftices of England the Writ was abated, becauſe that no office was found for Jobs 
Digle and his wife, and it was ſaid to them, To ſue to the King, /cs/. by Petition for an of- 
fice which mighc ſerve them. Ou: of which award of the Juſtices I obſerve theſe things : 

I. That at the Common Law when by cffice the King was ſeiſed of an eftate of free- 
hold, alhongh that all the Points of che office were crue, yer the party grieved was put to 
his Petition in nacure of his real Aion, if his ticle be noe found by office. 

2. That Petition heth #gaint che King al h he hath departed with the freehold. 

3- That for as much as the Kings title is found by enqueRt of office upon oath, the title 
of the Subje& ought co appear by Record of as high nacure, /cil. by the like enqueſt of 
office upon oath, and nor by the rerorh of the Maior, which although it be of Record, yer 
1s not of ſo high and great regard as the office found by oath : So note Judicial Records 
as Acraindersand Judgements are preferred before Minifterial Records, as Inquiſicions, 
& offices before Eichearots ; and they allo being found incourſe of lawful proceeding upon 

oath before Retorns, or conveyances ef Record, as it moſt plainly appearcth in this Caſe. 
Andin 30 Afſ.pl.28. by Diew clanſit exrremanm it was found, }. held of the King, 


and that A. was her daughter and heir who was of full age and had livery ; And by ano- 
ther 
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office it was found, that che ſame f. had another daughter X. who was ye: with, 
or ms a Scive facias iſſued againlt the ſaid 1. avd her husband, &c. who (aid, 
That the land was given to 7. and to his firſt wife mother of Af. in rail, and that X. 1. 
the iſſue of anocher woman, and io A. ſole heir. But by award of the whole Councel,/,1. 
the Juſtices (who are as to adminiſtration of Juſtice cailed in Law the Councel } all the 
land was ſc;ſed inzo the Kings hands, becaule that the tail was not found by any cffice, by, 
onely that 24. was general heir, | S c 
"So at the Common Law, if the King by falſe office was poſſeſſed of the Wardſhip or in. 
cereſt ia any land by reaſen of the Ward, or Ideocy, or alienation without Iicence, or 
the like ; In-ſuch Caſes alchough that the King was not entituled co a trechold, but to x 
chatcel real, and by a falſe office onely, yet the party grieved cannot have a Travers, and 
thereupon to haye Amoveas manum, buc was. put to his Petition by the Common Law . 
and therewith agreetb the Book in 17 E.3-11. Bur yer as well a Travers 25 2 A/onftray, 
de droit was at the Common Law, as well concerning freehold and inhericance as Chane 
reals ; for in all Caſes when by the office land is nor in the Kings hands, nor the King by 
it is*10 polleſſion, bu the King - by the office is onely catituled to an Aion, and cannot 
make a ſeiſure without ſuir, there in a Scire facies brought by the King ia the nature of 
ſuch Aion to which be is entituled, the party may upon the ſaid Scire facies appear, and 
traverſe the office at the Common Law, for the party is in poſſeſhon, and upon the marter 
found for him ſhall not have. Amoveas wanum, becaule that by the office nothing was in 
the Kings hands, buc che King ſhall be barred of his ion. And therefore it it be found 
by office that the Kings tenant hath ceaſed for rwo years ; or that the Kings tenan: for life, 
or years hath commitred Waſt; or that his tenant by Knights ſcrvice hath made a feoff- 
ment by colluſion, in theſe Caſes the King is put to his Scire facies againſt the tenant, And 
in all theſe Caſes the tenant in the Scire facies may traverſe the cefler, waſt, and colluſion 
at the Common Law ; and therewith agree the Books in 14 H,7.23.& 25.15 H.7.6.& 
12 Hq.21, Ic appeareth alſo by a Book betore any Statute made which gave Travers, or 
AMonſtrans de droit, 30 Aſſ 28. 32.E.3. Scire facias 106,32 E.z. Travers 38. po Aſſ.2, 
Ic was found by office thac #. the Kings Tenant in Capire died, and that the terancy de- 
ſcenderh to R. his.ſoa and heir who is a fool and ideot from his nativity, and that N. was 
Terce- tenant, againſt whom Scire facies jflued, if he could fay any thing that the lard 
ſhould nor be ſeiled in the Kings hands, who came and pleaded that R. afcer the death of 
7. did releaſe to one F. then Tenant all the right, &c. who enfeoffed him ; at which time 
R. was of good memory ; and traverſed the point of the office; /cil- withourthat, that R. 
was 2 navural fool ; for in vain ſhall it be to award a Scire facias to know if he can (ay ary 
thing,&c. and when they ſee he can plead nothing : Buc if the office finde no other in pol- 
ſeſſion bur the i./eor, thereby the King is in poſſeſſion, then he who in truth was Terre- 
tenant and ouſted by che office, cannot cAyerſe the office to have Amoveas manum,becaulc 
it doth net appear by the office, that he was tenant at the time of the office, but is pur to 
his Petition : Bur for as much as in Caſe when the King was in poſſefſion by the office, 
or may ſciſe without ſuir, there'the party is put to his Petition, which was tedious, and 
of great delay and charges to the party grieved ; for his relief was the Statute of 34 F.3. 
cap, 14. made, by which it is enated, That there where lands and tenements are (eilcd 
in the Kings hands by office of the Eſcheator, containing thar the Kings renant Cid thereof 
make alienation without licence, &c. Out of which words diversthings are to be obſerved. 
I. Where it is faid, where lands and tenements are ſciſed into the Kings hands, &c. By 
that it appeareth, that the miſchief was, where lands or tenements were ſeiſed in the Kings 
hand by the office, for it was not any miſchief as i: hath been ſaid, where che King was not 
entituled bur to the AQtion, for there was traverſe at the Common Law. 
2. That this AR extended onely where the King was entituled by office onely, for the 
words are ſeiſed inthe Kings hands by office of the Eſcheator. 
3- That this Act extended onely co alienation without licence and to the Caſe of Ward. 
But three things were grievous to the people which were noc remedied by this Act, 
I. Thatnooffice was within the puryiew of this AQ, buc onely office found virrute bre- 
Vi, or commiſſions ; for the wordsare (taken by the mandment of the King) ſo that an 
office found vireate efficis was out of the AR. 


2. Thac the ſaid AQ, as appeareth before, did not extend but onely to the ſaid two 
Caſes of alienation without licence and Watd. 


3. That 
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3. Thatthe ſaid AR did extend to traverſe onely, and not to a Morſtrans de droit ; by 
which although by the traverſe the iſſue was found for the Plaintiff, ye: the Judges cannot 
to Judgement without 2 Wric of Procedendo ad jnilicium, which were great and 
ievous miſchiefs ; For remedy of which another Stacure was made 4nn-36 Ez. cep.1;. 
the grievous complaints which the King had heard from his people of his Eſcheacors, 
&c. He willeth and ordainetb, with the affenc aforeſaid, Thar the lands feifed in the Kings 
hand for cauſe of Ward, be ſafely kept wichour Waſt,&c. So of other lands feiſed in the 
Kings hands by Enqueſt of office taken before Eſcheators ; which words are general. t. As 
to the matter,that they are noc reſtrained to the twothings, /c1/. alienation withour licence, 
and Ward mentioned in the former At. 2. Astothe othce, for they extend as well to 
offices found vireute brevs, five commiſſions, to which onely the former AR extended, as 
ro offices found vireare officis, And asto the great ObjeRtion which was made, that for as 
much as the words of the AR are, that the Eicheator ſhall ſend the Enqueſt mto the Chan= 
cery within the month,&c. that it ought co be intended of an cfhce found virewte brevis, 
ſve commiſſions, becauſe that no office found before the Eſchez tor virere offic it can by the 
Law be returned into the Chancery, but onely into the Exchequer, as it is ſaid ing E 3.33, 
& Stamf. Prerog.70. To that it was anſwered and reſolyed upon ſhewing of infinite pre- 
fidents in all ages, chatſuch offices have been recurned by che Eſcheator as well into the 
Chancery as into the Exchequer, and that the Eicheator hath eleRion to rerurn ic in 
wh'ch of the Courts he will, for he is attendant to boch Courts, and both are the Kings 
Courrs : Then the Statute further, And be heard without delay to traverſe the ot. 
fice (fo that by theſe bracches, the rwo firſt of chele defeRts were remedied) or otherwiſe 
ſhew his right : By which the Afonſtrans de droit was given to make a final diſcuſſion 
without attendance ; by which words they ſhall proceed to Judgement without any Pre- 
cedends; And fo allthe (aid miſchiefs were lk Bur ic was reſolved, that this AR 
doth not extend to any Judicial Record, as Attainder, or Recoyery, but onely when no. 
thing appeareth of Record for the King bur onely the office ; and therein the Makers of the 
ARhad great reaſon, for in Caſes of Artainder and Office, the King is entituled by double 
matter of Record ; wherefore the party grieved ought to avoid it by double matter of Re- 
cord, and not by fingle traverſe, or Monftrans de 4roit ; for it was ſaid, Nihil ram incon- 
veniens eft naturali <quitati, unnmquodgue diſſolvi to ligamine que ligatnns eff : And 
therefore he ſhall be pur ro his Petition, upon which he (hall have an office found concai- 
ning his title of Record, which is required by the Juſtice of the Law, becauſe the Kings 
tide doth commence by Record, and chereupon the party grieved ſhall craverſe the Kings 
tice found by the office, or ſhall ſhew his r:ghr, and confels and avoid; And if upon the 
trayerle, or Monftrans de dreit it be found for him, then he ſhall have an Amoveas me- 
x»#s, for he bath anſwered and ſatisfied double matter of Record with double matter of 
Record, Vide 11 H.4.52. 

Another reaſon was, When the King is in by force of a title, by Judicial matter of Re- 
cotd, as by Attainder or Recovery,there for the eſtimation and credit chat the Law givech 
to Judicial Records, the party is pur to his Petition : Theſe Reſolutions of the Juſtices in 
this Caſe doe with our t- That the Statute of 36 F,z. extendeth to other 
Caſes, then tothe Caſe of alienation withour licence, and ward, which are mentioned in 
the AR of 34 E-3. there ace divers Caſes agreed in our Books. And therefore 43 Afſ.28. 
ie was found by office returned into the Chancery that one . of Herlingrton who was (ci- 
ſed of certain lands in the County of Tork , was aiding to Guilbert de M, who was the 
Kings Enemy, and that the lagds were ſciſed into the Kings hands ; and thereupon came 
W. into the Chancery, and traverſed the office, and it was found for him, and he had re- 
Riturioa by J c of the Courr,which ſpecial Caſe is not mentioned in the ARt of 34 
E.9. bur is j within the general words of 36 E.3. 

Take heed Reader, for at this day although a man be aiding the Kings enemies, or_be 
killed in open Rebellion againit the he ſhall noc forfeic his lands or his goods ; Bur 
if the chief Juſtice of the Kings Bench (who is head Coroner of all England) in perſon 
upon the view of the body of him killed ia open Rebellion, make a Record , and 
retucnerh the ſame into the Kings Benchyhe ſhall forfeit his lands and goods, as it was done 
and reſolved in the time of H.7. by Finezx chief Juſtice, Vide 8 E.3.38. 7 H.4.47. cd 
in 2 H.4.1o. Sir Jobs T albots Cale ; The pofſeffions of a Prior alien were feifed into the 
Kings hands for certain cauſe, and afterwards the King made livery of them; and after 

Aa livery 
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livery che King by a Writ out of rhe Chancery bad taken them again inro his hands by 
this word re/xmpſims, and commirred them to one 7 wthwry ; and now came the Execy- 
tors of the faid Sir Thewes, who had a term for years in the faid pofſcſhions, and in the 
Chancery exhibircd theircraverle, and had a Scire facies againit the fad 7 wrbury, and 
there Sherw for the Defendane demanded Judgement of the Writ ; for where the King (c:- 
ſech for cauſe, a man may hayea traverſe to the cauſe, and aniwer to it by the Scacure, 
meaning che ſaid Scature of 36 E.z, But where the Kiog ſeiſerh into bis hands, and doth 
hot determine wherefore incertain, he ought ro fue to the King by Perinon, quod fwit con- 
ceſſww by che Juſtices aſſembled cogerher for this purpoſe in the Chancery. 

Note Reace:, thereby it appearech, that a Texrmor may have a traveric in that Caſc by 
the Scature of 36 E.3. Bur it was objeRted, that neither the Scarute of 34 E.3. nor the Sta- 
eute of 36 E.3. didexrend tothe Caſe at Barre, becauſe chat in this Caſe the Kiog was 
entituled to rhe freehold and inheritance, and the Acts give remedy onely when the King 
is entituled toa chartel, as a ward, or for alienation wichour ficence,8&c. To which it was 
anſwered and reſolved, That the AR of 36 E.z. doth extend generally to lands iciied, &c. 
by cfhce, which is a beneficial Law made in advaticement and in execution of Juſtice ard 
Right without grievous and redious delay ; and therefore ſhall be caken to generally ac- 
cording to the lerter and intent of the At ; and with this Reſviucion in this point aorecth 
the Books 13 E.4.8.4 E 4.22. Lord Haxgerfords Cale, 3 H.7.20. Lord Gresftoch « Cale, 
49 E.3.16. Iſabel Grodcheaps Caſc; and 19 K.2. Travers 37» and fo the Quere in Stam- 
fords Prerey-6t. reſolved ; and theBook in 8 H.s. Trevers 47. is to be intended ac the 
Common Law before the ſaid At. Ir was alſo reſolved, that when the Kings tenant ſei- 
ſed of lands in fee fimple dieth without heir, char the fee and freehold is preſently after his 
death and before office found thereof calt upon the King ; for in ſuch Caſe it ought to be in 
ſome perſon, and if any perſon emreth inco cheland and raketh che profics. an information 
of intruſion for the King may be preferred againſt him before office or (cilance ; tor the 
King preſently by the deach is in aRtual poſſefſhon, and hath not onely a freebold in Law, 
as a common perten in ſuch Caſe hath : and as to thar, this d fference was taken acd agreed, 
When the Kings tenancdieth in pofſeffion withonr heir, ſo thac in tuch Caſc peſe/ſio eff v4- 
cx and in no body, the Law will adjudge the King {in whom ſha!l be no lache!s recko- 
ned) in aQual poſſefion preſently ; But when anocher is in poſicfſion and feifin at the time 
ofche Eſcheat, ſo that peſſeſſio plene eff &+ now vecus, the Kiog ſhall not be adjudged in 

uncil this ſeifin and poſſefſion be removed ; as if che Kings Tenant be difſeiſed 
and dieth withour heir ; or if an alien born, or the Kings Villain, or the alienee in Mort- 
main be diſſeilcd, and all the ſame is found by office, in theſe Caſes the King ſhall not be 
in poſſcfhon until che poſſeſſion and teifin of the Terre-renant be removed : But if the 
land deſcend to the King after the death of his father, or any other collateral anceſtor, the 
King ſhall —— in poſſeſſion before encry or ſeiſure. So if the King make 2 leaſe 
for life. or a gift incail, and the lefſee dieth, or the dunee dieth withour iffue, in chis Caſe 
the poſſeſſion ſhall be aRually in the King without any entry or ſeiſure. And therewith 
agreeth g H.7.2.6. and there itis expreſly (aid, That when no man is is pofſefſion it ſhall 
be adjudged in the King according to his title ; and fo the doube which Sramford ma- 
kech Prerog. 53. well reſolved. | 

But upon that ic was fir urged by one of the Juſtices, Thar in the principal Caſc 
the Company of Sadlers ſhall beput co their Petition 3 for in as much ©s pretencly after 
that that Cex was dead without heir, the poſſcfſion was aGually in the Que en ; Then be- 
fore office tound they were puc to their Petition, for the AR of 36 E.g. doth not extend 
but onely in Caſe where an office is found, for that is the Record traverſable by the 
Stature ; And therefore he ſaid, If a difſeiſor conveyerh land to the King, in this Calc che 
difleiſee was put to his Peritioa by the Common Law, and therewith agreeth 22 E.3. 5. 
24 E.3.23.4 E.4-22. And the fame is not remedied by the faid AR , for although the 
King be enticuled by « Record, yer ic is not a Record traverſable by the ſaid AR: So be 
ſaid, When Richard Duke of Tork father of King £.4. diflciſed one and died ſeiſed, and 
the ſame deſcended w_ E.4- the difleiſee was put to his Petition ; and therefore 31- 
th the deſcent was found by office, and although the King was encituled 
by , and matter of Record onely. yer he was put to hus Petition, and was not 1c 
mecdied by the ſaid AR as it appearething E.q.51. 

3. It was objeRted, That the Statute of 36 E.3.4p.13 , exrenderh onely in Caſe where 


one 
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by office, as Srewford conceiverh Prerog.61.4. Bur in this 
y of Sadlers was not put out of poſiefhhon by office, bu by the difſeifin 
made by Cox to them, and therefore this Caſe was nor remedied by the ſaid AR. Bur 
to that it was anſwered and reſolved, That it is a Mazime in Law, that when a common 

on againſt another common perion is pur to his real ARion, in ſuch Caſe he ſhall be 
pur to his Perition, which is in heu of a real Attion againftthe King. Vide7 H. 4.33. 
9H.4.5. And therefore there is a great difference between the Caſes which have bren pur, 
and the Caſe ar Barre ; For 1. as to that Caſe, when land deſcendeth- ro the King from 
his aunceftor, by this deſcent the encry of the diſleitee is raken away, if ic were in the Caſe 
of a common and therefore in the Caſe of the King he ſhall be pur co his Peticion. 
But in Caſc of Eſcheac, when a diffciſor dieth without heir, if it were in the Caſe of a com- 
mon perſon the entry of the diffciſee was not taken away, bur he may enter upoo the Lord 
Eichear ; and alchough ic ſhould be admicted, that in the Caſe at Barre, the Company 
Sadlers cannot baye their Menffrans de droit before office found, and that it ſhould re- 
main at the Common Law not remedied. by the ſaid AR of 36 E,z. yer when office i; 
found it hath relation to the time of the deach of rhe tenant withaue heir, and then the Sca- 
ente of 36 E.z. extenderh rot ; andif ic ſhall be alſoadmirred, That che Caſe when a dif. 
ſeiſor conveyeth lands to the King,thac that remain not remedied by the ſaid AR of 36 E.z. 
becauſe there is no Record traveriable by the AR in ſuch Caſe; yer for as much as in the 
Caſe at Barre office is found, thar the Record is traverſable, the party grieved by the pur- 
view of che AR ſhall have a HMonſftrans de droie. 

And as :0 the ſecond ObjeRion, it was reſolved, That the Statute of 36 E.3. extendeth 
to this Caſe, although the party grieved be nor ouſted by the office, for the words are, 
And if there be no man who challenge er claim to the land, &c, and without que- 
ſion the parcy doth, for he makerh and claim to the lands found by 
the office ; and the Starure doth not fay, If che party grieyed be ouſted by the office: And 
fo the doybt which Srawford conceived in this Calc allo explained. And it was well ur- 

; Thar the Starme of 36 E.z, hath provided remedy when the Kiog by office is encity- 
to land, cicher by purchace of his Villain, or Alien born, or for alienation in More- 
main, or forany ſuch ticle which is macter of faR, or in pais z and the office is the ſole Re- 
which entitulerh che King, becauſe that the makers of the AR of 2 E.6. haye provj- 
onely when the King is cnciculed by double macter of Record, as Attainder of 
Treaſon, Feloay, and Przmuoire, and Office : And it was ſaid, That if Trayers and Aon» 
ffraxs de droit had not been provided in the ſaid Caſes of the _ Villain, Alien born, 
Morntmain,&c. by the former AR, wichour doubt, they for theſe Caſes would have alſo 
ided remedy, becauſe rhac theic ſhall be in as great miſchief if the pa ieved ſhall 
put to his Petition, 2s where the King was cntituled by double marter of Record : Bur 
ic was aid, That if the King be Lord, Tenant in tail, the remainder in tail Meſh, and Te- 
nant, and che Meſn aliencth the meſnalry in Morrmain, or to the Kings Villain, or to an 
and upon office found the King ſeilcrh, Tenant in tail dieth, the tenancy 
; the ifſue ſhall not have Travers nor Menftrans de droir for the eſcheat is2 thing 
accrued and dependanc upon the Seigniory ; and for as much as the King hat h thre 

ac 
be 


Serg the time of the eſcheat, of the land ſhall eſcheat ro bim quowſque,&c, 
nn de (hall . to his Petition in this Caſe. Yide 8 H.4.9. vide Plow. Comm. Win 
biſbes Caſe. If a tenancy eſcheat toa woman who hath a Joyncure, it is out of the Sta- 


tute. of xr H.7. | 
And laſtly, a Judgement in the Point now of late given ia the was vouched, 
where che Caſc was, Thar by office rerurned in the Exchequer it was found, That fave 

wife of aft Aden was ſeiled of lands in fee, and held them of the Queen and died | 
| tir, and one Celins and Howſftead came imo the Exchequer, and by way of 
wade droit did alledge that one N. Reynolds was (eiled of the aid lands in fee, 
and by his Will in wricing deviſed them co Exewe his wife in fee. and died ; The wife did 
thereof enfeclff Collins and Howſftrad, by which they were ſeiſed cill diſſciſed by the ſaid 
Jene, who died without beir, and lo and ayoided the office, And by the rule 
- ofthe General 2niwered thereunto, and mainrained the office, and tra- 
veried chedeviſe, which was found che Our of which J I ob- 
ſerve, That the Baroas did adjudge thefaid ARt of 36 E.z. ro betaken by equity z for the 
EIS Gp ebeiic: rexucactle ts Chancery ade wn a ag" 
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ned in the ar Ie without queſtion was within che inteac and meanivg of che 
. Vide Srawf. Frerog. 70- ca 
AT Ol di as to Peticion, Travers, and Monſftr ans de droit was re- 
ſolved. In all Caſes at the Common Law, when the Kings title accrueth by a Judicial Re- 
cord, of as Gaſcoigne ſairh 9 H.4. by Judgemenr of Record, char although che King gran. 
rerh all his eftace over, yer the parry grieved was put to his Perition, and had a Score fo 
cia ag2inſt che Parentee ; as in Cale of Acrainder, Recovery,&c- 44 E.3.22. ro H.6.15. 
21 H.7.2- 3.Ma. 139. 7 H.4-21. Bur where the King was enticuled by conveyance of 
Record, aSifa diſſciſor convey the land co the King by Ine, dced enrolled, or other matter 
of Record, chere my. > 7 pr rr has Peczcion againft the King ; yer if he 
granceth the Jand over, the diffeiſee, or he who hach nghe may enter, or baye his Action 
inſt the Parentee ; for a Judicial Record is preferred always before a Conveyance of 
afſear,as hath been ſaid. Fide9 He4-4. by Gaſcoigne the lame difference, 25 E. 
3.28.4. Plow. Comm. 553. 22 £.37. 1! Ha4.7.7 Rv. Aide del Rey 61. By which 
Books if they be well coofidered this difterence doth appear. Allo in all Cafes when the 
party grieved may have 2 Monſtraxs de droic, or trayerle againſt the King, there if the 
King granterh over the land,rhe party grieved may enter of have his Ation agaioR the Pa- 
tentee, Re TN 3 Ma. Dier 139. 

Note , in the Common Pleas, berween Pemberton a0d Barbew, Paſch. 32 Ele. 
Ree. 235. and in the Kings Bench, Hi8.42 Eliz. in a Writ of Error, berween Bereblocks 
and Reade, it was ——_— if 4. nn bo _ _— Mer- 
chant, or Staple ; a Recovery is had againſt A. in an Ati and A ma- 
keth his Executors and dieth. his Executors arc bound by the Law to pay the debt due up- 
on the Recovery, although it be puiſne, before the debr due by Recogniſance, or Statute, 
becauſe that although both are Records, yer the Judgement in the Kings Cour: upon Ju- 
dicial and ordinary proceeding, is more notorious and conſpicuous, and of more high and 
eminent then & Statute or Recogniſance taken in private, and by conſent of the par- 
ties, and preferred in ER of Law before Recogniſance, or Statute, which 

with the Reſolucion in chis Caſe : And I thought this Caſe neceflary to be Repor- 
ted, and by this the Reader ſhall underftand whar was the common Law before any Sta- 
rute made concerning this matter, and whar Caſes are remedied by the ſaid At of 34 and 
36 _ And hindete wit bagwogyithend Grieve inccarien cad purview of the Sca- 
eute of 2 E 6, concerning theſe matrers. 


Mich. 30 & 3 1 Eli. inthe Common Pleas. 


Forſe and Hemblings Caſe. 


ſe brought an EjeQone firme againft Hewblin a demiſe made by The. Calie 
to the Plainciff for three years,of certain houſes in Norwich, from the feaſt OS. Michael 
29 Eliz..&c. To which the Defendant pleaded, Not guilty ; and the Jury gave 2 ſpecial 
VerdiR, ſcil, Thac one Alice Allen was ſeiſed of the in fee,and made her Will 
in writing; and thereby deviſed, that if F.ewes Awynde did overliye her,that then ſhe devi- 
ſed and. veathed to him and his heirs the rencmencs in queſtion; and afterwards ſhe 
inerwatried with Jobs Amyade ; and further found that ſhe oftentimes after the marriage 
revoked the ſaid Will, ſaying, chat che ſaid Ja. Amwyxd ſhall noc bave the ſaid cenements by 
the ſaid Will ; and afterwile the wife withour iſſue, and the husband ſurvived, and 
thereof did enfeoff the Defendant, upen which the faid Thewes Calie as heir to the ſaid A- 
lice did enter, and made the leaſe as in the Declaration, and prayed the advice of the 
Court. And upon this Verdit two Queſtions were moyed. 

7. If the womans Will by the intermarriage wich the deviſee were covntermanded) 


or not, | 
rriage, if by her words of revocation 


oN If ie were not countermanded by the interms 

afrec i I | ; 

-; CO NE IG: And it was by the husbands 
T. That 


_ IN" v2 8 > 
- =- hn i © FR - 


* forthe Plaintiff; And in this Caſe ir was agreed 


__—__c_—_—_ 
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main good, and was not countermanded by the marriage, as Manwood faid in Plow.Com. 
343- and was not denied ; Bur if ir were admitted that the Will in ſuch Caſe was coun- 
termanded by the marriage with a ſtranger; yet in the Caſe ar Barre for the benefic of the 
husband being the deviſee, rhe Will ſhall not be countermanded, and therefore it is ad- 
jadgedia 2 R.2. Attornment 8. That if a feme ſole make a leaſe for life rendring rent, 
and afterwards by deed granteth the reverſion toanother, and afterwards and 4t- 
tornment marrieth with the grantee, that this age Was no countermand” of the at- 
tornment, 25if ſhe had married wich a ftranger, for it is for the benefic of the husband 
that it ſhall nor bea countermand ; And therefore there by the paiment of the rent by the 
tenant to the husband in the name of attornment, the reverſion doth paſs out of the wife ; 
for the ſame reaſon which proveth chat che intermarriage with a ſhall be a coun- 
termand of the attornmenc for the benefit of the husband, proverh, that when the grancor 
warrieth with the grantee, that it ſhall not be a countermand, for that ſhall be for the be- 
nefic of the husband : And fo in the principal Caſe it is for the benefic of the husband that 
the Will by che intermarriage ſhall not be councermanded, bur ſhall take effeRt according 
ro the purport thereof : And ir was ſaid, Thatche Caſe of a Will when the wife marcieth 
with a is not like to the Caſe of attrorament when the or marrieth with a 

, for the Will of the woman cannot take effet during his life, bur onely after his 
death. and by no pofſibility could it be any prejudice to the busband : For if he hath iſſue 
he ſhall be Tenant by the Curtefie, and he may take the ts thereof during the co. 
yerture, or diſpoſe of them at his pleaſure ro all intents and purpoſes, as if no Will had 
been made 


2. To ſay as is ſaid in 2 E.3. Devi/e 12- that the Will of a feme coyert is void, be- 
cauſethat the Law prefumerh that it was made by coherfion of the husband, that cannoc 
be ſointended in this Caſe, for as much as in the Caſe of 3 E.z. the Will was made by a 
woman when ſhe was covert, which cannot be made good by any cufiome ; Bur here in 
our Caſe the woman was ſole, and free from all conſtraint at che time of the making of her 


Will. 
the intermarriage, 


3. It was objcRed, that if the Will was not countermanded by 
without queſtion it was not or can be countermanded by the womans words after the mar- 
riage, for after marriage the whole will of che wife is in Judgement of Law ſubjeR to the 
will of the husband, and asis commonly faid,a teme covert hathnor any Will ; and there- 
fore if the Will Rands noewir ing the incermarriage, her countermand afterwards is of 
no force nor effet, quod fait conceſſwm by the whole Court as to this Point : Further ic 
was objeed, That notwithſtanding that after the marriage the wife cannot revoke her 
Will, fo chat now after the marriage it is irrevocable, yet it is no reaſon that the incer- 
marriage ſhall be a countermand : For if a man New comps mentis make his Will, and 
afterwards become of ſane memory; In this Caſe until the time of his death after that he 
become of unſound memory, he cannot countermand his Will, and yet the diſabilicy or 
imperfeQtion of Non ſane memory was not any countermand of ir. 

4- It was ſaid, That countermands of Wills are not favoured in Law ; and therefore 
for as much as there is no Book in Law in this Point, but the ſaid Caſe of atrornment ad- 
judged is all one in reaſon with this Caſe ; for theſe cauſes it was concluded, that Judge- 
ment ſhould be given againſt the Plainciff : But ic was upon greardeliveration adjudged 

upon the whole matrtery /ci/, The taking 
alga and coyerture atthe time ofher deach, the Will was countermanded, and that 

1. The making of a Will is but the inception of it, and it doth not rake effe till the 
death of the deviſor, for ewne Teſt ementwe worte conſunemarum eft ; of volumes eft any= 
bulatoria n/que extremum vite exituns + Then it ſhall be againſt the nature of a Will to 
be ſo abſolare, that he who maketh the ſame being of good and perfe& memory cannor 
counrermand it ; and therefore this raking of husband being in the Caſe at Barre her 
a& ſhall amount to 2 countermand in Law : Bur when a man Compor mentis makerh his 
Will, and afterwards by the yification of God becomech of unſound memory (as every 
min for the moſt part before his death is) God defend, that this a of God ſhall be in Law 
« revocation of his Will, which he made when —— - perfet memory. 

a3 


2. It 


BELA 
4 That if # feme folemake her Will and deviſerh her land ©o . and after marrierh 
\ B. and B. dieth, and the wite ſurvive him, in this Caſe it was ſaid that the Will doth re- 


[61] 


(5] 
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"” 2+ Itſhall be miſchievous to women that after their intermarriages they cannot for 00 


* fore to the intent the matter in Law might appear,by 


[5) 


cauſe countermand their Wills, 

3. As the Law will notallow any cuſtome, That a feme covert may make any deviſe,for 
the preſumption that the Law hach, thac it ſhall be made by conftraidt of the husband, as 
it is adjudged in 3 E-3- So if it were in the power of the wife after her intermarriage tg 
reyoke her Will, the Law would not ſuffer the continuance thereof after marriage, for as 
much as the hutband by conſtraint may cauſe her agaialt her will co reyoke or continue j:. 
And as tothe faid Caſe of attornment, it was faid in 2 R.2. that when the wife in the ſame 
Caſe by her deed ſealed and delivered by ber, granted the reverſion to anorher, the (ame 
cakerh effeR againſt her ſelf, that ſhe her lelf cannoc by any words countermand it betcre 
or after the raking husband, and therefore ic is not like to the Caſe of a Will, and that ir 
might well be, that in as much as her grant by deed flood in force after the eaking of the 


gramee to husband, that it ſhall not be any conntermand. 


b— 


Paſch. 3 1 Biz, inthe Kings Bench. 


Herlakendens Caſe, 


Obere Ive reap og ARion of Treſpaſs againſt Reger Herlakenden Eſquire, for 
breaking of his , ſcil. 380. acres, parcel of Colme Park in Colme in the Coun- 
ty of Eſſex, and 300, Okes, 300. Aſhes, 33©, Maples, and 100. Beeches there growing 
cutting, and 1000. load of wood and underwood carrying away ; And the Defendant as 
to the whole Treſpaſs, preter fraftionem clanſorum, necnon prerer ſuccifionem 200. quer- 
canm, 10. frexineram, & 10. acer” parcel,c. cd Not guilty ; Er gaoad fratti- 
oram pred', ac herbe pred” pedibus uland", conculcat”, & con/umpricnem ; 
The Defendant the matrer in Law which followerth, by which he inciculed him- 
ſelf ro che ame land, and juſtified the cutting of the trees, but in the queadzc*c. (25 appea- 
reth before) che Treſpals as tothe trees was urterly omirted, and ſo in Law nothing pleaded 
therero ; and mera og fegans | in the disjuaRtive,as it is agreed in 7 H. 
6.27.4. See27 H.8.1. & Dierg Eliz.,264. 7 E.4-24 b. & 10.7 H6.5... And there- 
afſenc the ants plea was ainen- 
ded. For it was agreed by the whole Court, that all was diſcontinued, and thereupon 
the Roll was amended : Er quead ſuccifionem arberww,&c. was inferred. Acd the 
mater in Law in fed was ſach, Edward Earl of Oxfird was ſciſed of Colm Park in fee, 


and 17 Eliz. leaſed to The. Barefoot, The. Later, and Jobn Collins the ſaid Park (except 
: Jobn Collins 1 d his incereſt to 


the trees in the declaration mentioned) for 21. 
Anthony Luter, and afterwards the ſaid Earl fold to the ſaid Barefoot and Later the trees 
aforeſaid, who 1 5 Juli, 26 Eliz., leaſed the ſaid 380. acres of land paſture parcel of the 
ſaid Park aforeſaid (upon which che ſaid trees aforeſaid grew) to one Fobn Brag ge for 21. 
years ; *ndafterwards in Azgaft, 26 Eliz, Barefoot, Luter and Later fold the (aid trees 
to the Defendant ; and afterwards 27 Eliz.. Brag ge his incereft co the Plaintiff, 
andafterwards the Defendant cur down the trees, and if this cucting down were lawful or 
ke Paine we Whew a ann feafich his load 6 ( 7 
oint 2 man is or years (excepting the wood) and atter- 
wards the leſſor renin os hl: For de-wentioG end gaz ro the 
land, that by leaſe of the larid the wood ſhall paſs as a thing annexed to ic ; Or if the 
wood remain as an imereft diſtin and ſevered fromthe land ; fo that by leaſe of the land 
they ſhall not paſs to the leflee. And in this Caſe divers Poines were reſolved : 

I- oy CIRC ryan ho ihe heb Inga ſpecial intereſt or 
property in the crees being timber as things annexed to the land, fo long as they are annex- 
edtoit: urea -0y Sponge wir runaway rs. _ incereſt 
of the leſſee is ined, and che leflor may take them as things which were parcel of his 
inheritance in which the intereſt of the leſſee is determined. In an Aion of Walt for cut- 
by 4 wigs rrees 2gainſt lefſee for life or years, the Writ ſaith ad exberedarionem, 21d 
it ſhall be abſurd thac the leflee who hath bur a particular intereſt in the land, ſhall have 


20 
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an abfoluce property in any thing which was parcel of the inhericance : Ac the Common 
Law if Tenant in Dower, or Tenant by the Curtefie cur down trees, he in the reverſion 
may cakechem, yer their eſtate is as high as leſſee for life : But the lefſor ſhall not have an 
Aion at the Common Law againſt leflee, becanſe it was his own a&, and it was his foll 
to make a leaſe ro him who ought co doe him fealty, and yet will doe Waſt :- It was al 
his folly chat in his [caſe he would nor provide by condition or covenant that he ſhould nor 
doe Waſt, orto prevenrit by exception, If Ileaſe my land for life, and afterwards give 
the trees, and afcerwards the leffce dierh, yet the donee cannot take them, as iris holden 
by the whole Court in 2x H.6. 46.4. becauſe at the time of the gift the leſſee had the 

y inthemas annex*d tothe land. And Sir Chriſtopher Wray chief Juſtice faid 
a Ge now of late berween Mole Finch Eſquire, andthe Lady Finch his mother was 
referred to him and Sir Roger Manwoed chief Baron, which incffeRt was, That the Lady 
Finch had an eftate for lite in certain land without impeachmene of Waft, and the Gid 
Aeoyle had the inheritance expeant. The Lady Finch cut down divers trees growing 
upon the land ; The Queſtion was, if the ſaid Afoyle might, lawfully take the faid trees, [63] 
or if they of right did belong to his morher ; And upon conttrence wich divers other Ju- 
ſtices they reſolved : 

x1- That it the faid «tate had been made for life without any ſuch clauſe of without im- 
peachment of Waſt, chat without queſtion the ſaid Sir Afoyle ſhould have the trees, be- 
caule they were parcel of his inhericance, and whac intereſt the tenant for life had in the 
trees, was by the ſeverance of them from the land determined, becauſe ſhe had them as 
thiogs annexed to the land. 

+ 2. Inthe fame Caſe it was reſolved, That the faid clauſe of withour impeachment of 
Waſt gave not to the Tenant any greater intereft in the trees then ſhe had by the demile 
of the land, bur it ſhall ſerve onely that ſhe ſhall noc be impeached in any AQtion of Waſt, 
either ro recover damages, or the place waſted ; Asif I to ope that he ſhall nor be 
impeached for cucting of all my trees in ſuch woods, ic ſhall excuſe him in any Aion 
of Waſt brought againſt him for the cutting, bur notwithſtanding chat che property and 
intereſt doth remain in me, for no property or intereſt thereof is given from me : So if a 
man diflciſech me of my land,or dilpofſeflech me of my goods,and Irelcaſe to him all Afi- 
oas, yet I may enter into my land, or take my goods, for the diſcharge ofmy Aion is no 
barre of my right ; and therewith agreeth Lier. cap. Releaſes 115, and all this was faid 
and Reported by the faid Sir Chriftopher Wray. Vide 27 H.6.Waſt 8. where it is faid, 
Where a man leaſerh land 44/q ve impetitione veſts, and a firanger cutterh che trees, and 
the leflce briagech an Aion of Treſpals, he ſhall not recoyer damages for the value of the 
trees, becauſe the property is to him in the reverſion, for which the leſſee ſhall ror reco- 
yer br for che cropping and breaking of che Cloſe : And it was faid, That if tenant in tail 
afer poſſibiliry of iſſue cxrin&t cur the crees, the lefſor ſhall have them : for in as muck thar 
he hach bur « particular eftace for life in the land, he cannothave an abſolute intereſt inthe 
trees, but he ſhall nor be puniſhed in W aft becauſe his original eftace is not within the Sta- 
ruce of Glenceſter cap.5. 

2. Ie was reſolved, If the houſe falleth by Tempeſt, or other a of God, the leflee for 
life, or leflee for years hath a ſpecial incereſt-co take the Timber to build che houſe again 
it he will for his habieation : But if the leſſee pullerh down the houſe, the leflor may take 
the timber as a thing which was parcel of his inhericance, and in which the intereſt of the 
leflee is determined, as in the Caſe of Trees and for the ſame reaſon ; and notwithſtanding 
he may have an Aion of Waſt and recover treble damages. Vide 44 E.3.5.& 6. & 44. 
29E.3.42. 2 H.7.14. by Brian, 10 H.7.2. 13 H.7.9. 21 E.4.58 1 Ma. Dicr go. 

3 Eliz,, Dier 184- 

3- It was reſolved. Th an by timber be chrown down by winde, the lefſor [5] 
ſhall have chem (for they were parcel of his inhericance) and aor the tenant for life or ce- 
nant for years : Butif they be docards withour any timber in them, the tenant for life or 
years ſhall have them. Yide 40 Af. 22, that Guardian in Knights ſervice ſhall haye 
windfals ; and ſo the 2 were ia 7 H.6.38. well ſatisfied. 

The fourth Pointe was, When the Earl leaſerh the land for years excepring the trees, b 
which they were ſevered from che poſſeſſion of the land during the term, then after the lef. 
for grancech che trees to the leſſee. if now they be reunited to the poſſeſſion of the land fo 


that when the cerm cadeth the lef{or ſhall baye them again as things annexed to the land. 
And 
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And it was reſolved, That the lefſee had in Judgement of Law abſolute and divided pro- 
perty in the trees, ſo that by the teaſe of the land they doe nor paſs, and therefore thi; 
difference was taken : 1f 1 enfecff you of all my land (except the trees) to have and to 
hold to you and your heirs, now the trees in property are divided from the land, althoug! 
in fafte they remain annexed to the land, forif he cur them down and carry them away i; 
is not felony : And checefore in ſuch Caſe if che feoffor granc the trees to the feoffee, they 
are reunited as well in property as they are is fatto, and the heir of the feoffee ſhall have 
them, and notthe Executors, for the feoffee had abſolute ownerſhip in both, fo that ic is 
not any prejudice bur rather a benefir to him that they are reunited to the lagd. Bur in 
the Cale ar Barre he hath but a term for years in the land, fo chat he hath noc owelty in 
ownerſhip in both, and ic ſhall be a prejudice to him, that during the term he cannot cur 
them) bur ſhall be puniſhed in Waſt, and after the term he ſhall cake chem, and ſhall be 
againſt reaſon thae che lefſor ſhall againſt his grant have them again. Ir was alo (aid, 
That Barefoot and Later were tenants in common of the lands, and they were Joyn. 
tenants of the trees, and fo their intereſt divers and of ſeyeral qualities, becauſe there cannor 
be an union of them, Nicholas Fuller and T a»field were of Councel with the Plainiift| 
and Epertes the CO icor and Coke with the Defendant. 

Note Reader, Mich. 18 & 19. Deven. It was adj in the Common Pleas, that 
Waft may be committed in glaſs annexed to windows, for ir is parcel of the houle, and 
ſhall deſcend as parcel of che inheritance to the heir, and that the Executors ſhould nor 
have 'them. And although char the leflee himſelf at his own colts pur the glals in the 
windows, yet the ſame being parcel of the houſe, he cannot take it away, or waſt ic,but ſhall 
be puniſhed in Waft. And upon the ſaid Judgement a Writ of Error was brovght 1a the 
Kings Bench, and there the Judement was affirmed. 

ote alſo berween Farner and 'Fleerwood Mich. 41 & 42 Eliz, Eliz. in the Ccm- 

mon Pleas, ic was reſolyed by the whole Court, That glaſs annexed to windows by nails, 

or in other manner by the lefſor or leſſee, cannor be remoyed by the leſſee, tor withcu: 

laſs it is no perfe& houſe; and by leaſe or grant of the houſe it ſhall paſs as parcel 

and that the heir ſhall have them, and not the Executors ; and peradventure great 

parts of the cofts of the honſe doth confift of glaſs, which if they be open to rempeſis and 

rain,waſt and pucrefaRion of the timber of the houſe would follow ; and therewith agreeth 
che Judgement given before. 

-Alſo it was then refolyed, That Wainſcor, be it annexed to the houſe by the leſſor or kf- 
ſce, is parcel of the houſe : And there is no difference in Law if ic be fafined by great aails, 
tongs ap a ſerues, or irons put through poſts or walls (as haye been invented cf 
* laterime; ) Butit the Wainſcort be by any of the ſaid ways, or by any other faftned to 
the pofis or walls of the houſe, the leſſee cannot remove ity bur he ſhall be puniſhible in 
an AQtion of Waft, for it is parcel of the houſe, and by the leaſe or grant of the houſe, 
and in the manner as the feeling and plaiſtering of the houſe (hall paſs as parcel of ic. 


= 
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Part 1V, Fulwoods Calc. 


Mich. 3 3 Fiz. 


F s/woods Caſe, 
Erween Cartwright Plaintiff, and Roberts Defendant, in an Ejeftione firwe of honſes 


in Londen 2 demiſe made by Sars Sheringren,&c- Upon Not guilry 
Tu al Verdi& co this effe ; The. Caſtle vas ſeiled rw} ge am 


(5] 


the yea 
ref gud took a wiſe, and afterwards 1 Eliz.. before the Mayor and Aldermen of 


Lendeo aclnowiedged « Recogpiace of 2 50.1. to the Chamberlain of the Ciry of Lexn« 
den and his Succeſſors, according to the cuftome of Orphanage 7 & {And zher.. 
wards, /cil, $ Eliz. the ſaid Coftle came before the Recorder of and Mayor of 
the Scaple, and acknowledged himſelf co owe 200, to Sir Thomas River. And afterwards 
axe 10 Eliz.Sir Thomas River ſued Execution upon the laid Statute and Liberare ; up- 
on which the Sheriff delivered che faid houſes among others to the faid Sir T hows (but 
ic did not a that the Loberarte was returned.) And afterwards the Succeflors of the 
faid Chamberlain ſued Execution in Lendew by a Precept in nature of an Elegie directed 
to one Flick Serjeant of the Mace, and Officer of the ſaid Court, who by thereof 
delivered the ſaid houſes among ochers for one moity tothe Chamberlain aforeſaid." And 
afterwards T he. Caftle died, and after his death his wife recovered Dower, and had the faid 
houſes aſſigned her for her third part to hold in Dower,and ſhe diced in «wwe 18 E/:z. and 
wards 21 Eliz.. Sir Thomas aſligned over his intereft to the ſaid Falweed allo. Anne 29 
Eb. the ber of the aid Coſt demiſed 0 Guilhert Sharingronthe ſid houſe for year, 
who demiſed them to the lefſor of che Plaintiff, upon whom the Defendant by title derived 
from the ſaid Fs/weed did enter,&c. And if the entry of the faid Defendant were lawful or 
not was the Queſtion. And in this Caſe8. Points were reſolyed by Sir Chriffopher Wray 
chief Juſtice and the whole Court. 

x. Thar whereas ic was objected in the Cafe of a ſole Corporation or Body Politick, be 
ic created by Charter oc preſcription, as Biſhop, Parſon, Vicar, Maſter of an Hoſpital, 8c. 
no Chacrel either in ation or in poſſeſſion ſhall goe in ſuccefſion, but the Executors or Ad- 
miniftrators of the Biſhop, Parſon,8c. ſhall haye them, no more then the heir of a pri- 
yate man cag have them ; for ſuccefſion in a Body politick, is inhecicance in caſe of a pri- 
vate body. But ocherwile it is in Caſe of a Corporation of many, as Dean and 
CO Ong pn ER m9 in Judgement of Law ne- 
ver die. all chat was affirmed by che whole Court, 8 E,q-1.e. & 20 E.4-2. by which 
it was concluded, That the Chamberlain of Londex heing a ſole Corporation, that his 
Succefſor cannot have the ſaid Recogniſance acknowledged to his predeceſſor ; yer ic was 
reſabred, thee the faccefſor ſhould have ir, for in this Caſe the cfike Chan 
berlain was by cuftorne which hath created and made him a Corporation in ſucceſſion as 
to this ſpecial purpoſe concerning O : And the ſame cuſtome hath enabled his 
ſucceſſor to take ſuch Recognifances, Obligations, &c. which are made to his predeceffor, 
and ſuch cuftome is grounded apon great reaſon, for the Executors or Adminiſtrators of 
the Chamberlain ought not entermeddle with ſach Recogniſances, Obligations, &c. which 
by the faid cuſtome are taken in the corporate capacity of the Chamberlain, and not in his 


in their policick capacity, for there wanterh ſuch cuftome (as is in the Caſe at 


| ryace capacity Bur a Biſhep.Parſon,&c. or any ſole Corporation which are Bodies P 
| _Er= Raine er Oblignics ban apy to chi pr 


I ) totake a Charrel in their politick or corporate capacity 


2. I was objected, That where the Statute of Wef.2. cap.18. which gave the Elegit 
providerh, de catero fit in eleftions riine, fc, quod vicecemes liberrt ts ommies can 
talla,oc. & medictaters terre ſue, quenſque debitum fnerit levatum per rationabile pre« 


' Cinms & extentum,o&c. That becaule the Starute gave power exprelly to the Sheriff ro ex- 


ecute the Elegic by reaſonable extent, which is ro be incended by inquifarion of 
and for as much as the Sheriff is a great Officer and ſworn, that the ſaid A by any firai- 
ed conftrution ſhall not be extended to a Serjeant at Mace (who is not ſworn) to take a 
Jury,8c- And thereupon the Books in 7 H.6.35. 14 E-2. Redifſeifin 9. & 32 H.6.25. 


were 
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were cited, Thatan ARtion of Waſt, nor Rediſſeifin doch nor lie in anciene demeſn, becau'c 
Ge want y of the Waſt, and the proceeding in the Rediſfeiſin is appointed by the $:arures 
to be ma by the Sheriff, and in ancient demeſa there is not any Sheriff, and th: Baily 
who is Officer in ancienc demeſn ſhall not ſupply the place of theSheriff, Buc it was re- 
ſolved by the whole Court, that the Ex:cution was well enough. For the Statute which 
provideth, That proceſs ſhall be made by the Sheriff, by the equity of the Ftatute ex:endeth 
w immediate Officer to eyery other Court of Record of the Kiog, ard co prime, bes 
cauſe rhar the Scatute of #/eſ}.2. cap- 18+ coupleth che Elegir with the Fiers facias, 2nd li. 
mits both ro be executed by che Sheriff ; and yer without queſticn the Serjeanc at Mace in 
the Cafe at Bar may pears trrine< wipe And it is nor like mo Gus ot wok that the 
Starnce of £ap.14. provi tha 6pria perſona acce  Cormm Yaſt atum ; So 
urs 9 of che Sheriff is requiſice, and in the Cale of- Redifleifio, the 
therefore nox like. - 


enough : Bur it was ſaid, That if the Sheriff had recurced 
| dn by extent, and the matter had appeared to the Court, the Plaimiff 
to have had a Scire facies ; But the whole Court faid, That if the Sheriff doe Exe- 
cution it. is good enough ; ſee for thar 22 E.3.7. f. | 

It was objeRted, That here was no Statute or Recogniſance in the nature of a Scarure 
ſuffcienily found, for the Jurors have found, That the {aid T ho. Caftle, Venicbat cr am 
R. 0. Recordatore civitatis London; & T he. O. majore ftapule, &- recognovit /e dcbere 
Tho. Rivet wiliti 200. {. and doth not ſay, ſecundum formam Staturizc7 c. mec per [cri- 
pram obligaterizm,c+c. where the Statute of 23 H.8. provideth, that ic ſhall be by By! 
CUy ſcaled wich three ſeals. Bar ir doch not appear by the Verdi&, chat there was 
any or any Seal, neither doth rogesr by any word of the Verdi&t, that ic was ac- 
cording to the Stacute,8&&c. And it was faid, that although chat Verdicts being the words 
of Lay mea ſhall beraken according to their meaning, and there need not be fo precile 
form L them as in pleading, yer the ſubliance of the matter ought co appear cither by ex- 
preſs words, or words equipollent, or which amount to ſo much, ſo thac there ought co be 


- convenient cercainty, the which if it be falſe the parry for ſuch may have his attaint : 


Buc it was reſolved, That the Verdict is good enough, for in as as'they have found 3 
Wn CFIPs IE a Recorder, &c. it ſhall be in a Verdi& of Lay men 
I to the Satureyfor otherwiſe they cannot take any Recogniſance ; and 
alſo all the of the Verdict doth imply, That this was a Recogniſance in the nature 
of a Statute, or otherwiſe no execution could be ſued thereupon im the Chancery. 
5. It was objefed, When the wife of the conuſor doth recover Dower, ard becauſe the 
ſſion of the conuſee was evifted,and allo when a greater term in the moity was cv Red 
force of the Elegir then the connlee had ; for (for example) the exceat upon the Scature if 
no eviftion had been incurred in x3. years ; and the moity which wasevicted by the E- 
legit ſhall be ſubjeR unto Execution by force of the Elegie for 15 years ; o that a greater 
term was evicted by the Elegir, and a greater eftate was recovered by the Writ of Dower 
cher the conuſce had. and cherefere he ſhall be pur to his Scire facies upon the Statue of 32 
H.8.cap. 5. for otherwiſe will follow great miſchief, for if the conuſee ſhould hold over »- 
ter thedeath of the tenant in Dower, and after the extent upon the Elegit incurred. then 
during the life of the tenant in Dower, and during the Execution upon the E/:gir. the cg 
nuſce might ſue a new Execucion upon the ſa'd Starute, and fo haye double remedy, whit 
neyer was the intention of the Statute, But it was reſolved by the whole Court, That in 
this Caſe rhe conuſce cannot have any help of the (aid Starure, for inas much as buc parc 
was evidted, /c5l. the moity upon the Elegir, the convſee ſhall net hold onely hold over che 
other moity, bur alſoafter the death of the renan: in Dower, and the extent upon the E /e- 
 whrey't ſhall reenter inco the land fo evifted, becauſe he is not helped by the ſaid AR, 
the ſaid AR doth not help any, bur when the conuſce is put clearly withouc remedy co 
obrain any part of his debt : As where all the Execution is avoided by title paramount for 
ever. And that appeareth by the expreſs words of the preamble, for the words of the pre- 
amblc are ; By reaſon whereof the obligees, recognilees, and recoveross have beca thereby 


ſec 
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ſer clearly without remedy by any manner fuir of Law. And the body of the A& 
doth referre to the preamble, ſcs/. ſuch lands,&c. In the body of the faid AR itis faid, 
ſuch lands, tenemencs, or herediraments, as be or ſhall be bad or delivered in excene, 
and doth not ſay, Or any part thereof, Aad it is provided that new execution ſhall be 
done for the levying of the refidue of all ſuch debt and damages as then (hall rto be 
unlevied,&c- And that cannot be when but parcel of the land extended is ; for 
by the Common Law the conuſee in ſuch Caſe is not without remedy,butthe conuſee hall 
hold the refidue of the land over, till the reſidue of the debt ſhall be fatisfied ; nnd chere- 
fore if he ſhall have his remedy alſo upon the Seatute, he ſhall haye double remedy or fa- 
cisfation, which ſhall be inconvenient : And if che conulee hath remedy either iu pre- 
ſeats for part, or in fwrwro for all, or part, the faid AR of 32 H.8. doth not extend wa» 
eo it. 
6. I; wasobjeted, That when Sir Tho. had Execution (for example) of 4. houſes,and 
the extent of that by courſe of cime would endure for 13. years, afd afterwards two of the 
faid houſes are evitcd by Elegir for 15. years, and afterwards Sir Tbs. River affigneth 
over all his ince: eft in the Execution upon che Scarute to F=/woed, that this affignment as to 
the two houſes ſo evited was void, for in that un term was evicted then the conulce 
had for the moiry, and then at moſt the conuſee had not buc a poſſibilny which cannor be 
affigned over. And a Caſe of late adjudged in the Common Plea+ was ciced. which was 
fuch in effeRt z A man poſleſſed of a term for divers years, deviſed the profirs thereof to one 
for life, and after his deceaſe co another for the reſidue of the years, and died, the firſt deyi- 
ſee entred by the afſent of che Executor, and afterwards he in the remainder during the life 
of the firft deviſe afſigned it ro another, and afterwards the firſt deviſee died ; it was ad- 
Judged thar che afſignment was void, for he inthe remainder hath buc a poſſibiliry duriog 
the life of the firſt deviſee ; for iris as much in Law, as if the land had been deviſed to bim 
for ſo many years 25 he ſhould live, or for all the term if he ſhould live fo long, fo that the 
- intereſt ofthe rerm /ab ww do is in him, and the other in remainder bath but a ili 
which he canaot grant over : Bur it was reſolved, That in the Caſe at Barre, the conuſee 
had an intereſt in the two houſes which were evicted, for it was agreed by them, thatif z 
man be bounden in rwo Statutes, and the latrer Scature is firſt ex and delivered in 
Execution, and afierwards the firſt Scatute is put in Execution for greater time, and for a 
grearer ſurme chen the firſt Scature, yer when the firſt Stacure is ſarrsfied, and his intereft 
lawfully determined. the ſecond conuice ſhall have the land again by force of the firft ex- 
rene : And ſoin the Caſe ac Barre, when a moity was evicted for 15. years, by force of the 
Elegit now by computation the conulee of the Statute ſhall hold the other moity for 
x5. years, and after the 15. years expired the whole land until the whole debt ap6n the 
Stacute be farisfied : So chat it is nor 2 peſibility, nor ſo uncertain bur thar computation 
it may be by reaſonable incendment made certain; Er id cerrmns oft, quod cerrums reddi 
peteft : And although that caſualties and tudden adventures may happen, yer Caſws for- 
tits non eff ſperands, + neme trncrnr divinare. It was allo reſolved, that if the conuſce 
be ouſted by wrong by the conuſor, or any other who hath immediace eftace, thac the co- 
nuſce ſhall hold over. So when the wife of the conuſor recovereth Dower, the conulee 
ſhall hold over, for ſhe claimeth by her husband. The ſame Law if a man makes l:aſc 
for life or years and afterwards difleiſerh his leflee for life,or puctech one his eflee for years, 
and h a Stature or Recogniſance upon which execution is ſued, and afterwards 
the leſſee for hte encrech and dierh, or the I the conuſee ſhall reencer and hold 
over. And ſuch eviction for a time is not within the Seature of 33 H.8. becauſe chat che 
conuſce hach remedy »n fat wro. 
' 9. It was objected, that for as much as the Liberate was not returned, execution was 
not lawfully done, for foraſmuch as Tenant by Statute Merchant is Tenant by matter of 
Record,it behoverh chat the Liberate be returned, oc otherwiſe he ſhall be Tenant by mar» 
ter in fait in pais, and not by matter of Record, Alſo the Liberate ought tobe recurned,or 
otherwiſe the time of the L:1berare made doth not appear,and the term of the conulee ſhall 
begin from the time of the Liberare executed, which ſee 33 H.8. tir-Statmregn. 2. Ic ap- 
peareth by the Liberate thac che conuſee ſhall be ſatisfied for all his coſts and damages,que 
nc, ſcil.tempore of the delivery of the land of the conulee /#ſtixwit, lo that the time of the 
delivery is material and ought co appear of Record, 3.1fthe Terre-tenant ſhall be driven to 
luea Scire facies after the extent incurred by courſe of time, the Liberate ought to __o_ 
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of Record ſo that all appear ro the Court that the time is paſt. 4- It was ſaid, that it ſhall 
be dangerous te purchalors, for they cannot know of the execution by any ſearch, if the ex- 

| doth nocappear ofRecord : But it was reſolyed by the whole Court, that the ex. 
ecution of the Liberate was well although the Writ were not returned, for the Wrir 
7s not . bur hath cheie wor Et qualiter hoc preceptum,C*c. And it is fronger 
then the 


Pe ton Hr Countrey. . | 

8. Ir was objeRted, That afrer the extent upon the Statute Scaple incurred by courſe of 
time, the conuſor may enter, and ſhall nor be put ro his Scire facies ; for although that 
the damages and are incertain, yer the Judges ought to adjudge and cake knowledge 
of them, for firſt the time of the conuſans of the Statue appeareth, and for what time the 
debt was withholdea till che Ziberate, fo that they may well judge of che damages 2nd 
cofts ; and therefore when by courſe of time as well the debt as the cofts and damages, and 
more greater ſumme is levied, the conuſor may enter, And difference was taken when the 
extent doth incurre by effluxion of time, and when by caſual profit ; for when it is ſatisfied 
by caſual profie, he ought to have a Scire facies, bur in the other Caſe he may enter. Ard 
tothis intent the Books in 32 E.z. Srire facies 101, 12 H6.7, 9 E.q.30. 2 R2. Execu- 
ron =P H.7-15, were cited, And ſee30 H.6.14, 38 E.3.10, 14 H.4.9. That in 
debt che Court may aſſeſs coſts and d wichour any enquiry for the cauſe aforeſaid. 


Bur it was reſolved by the whole Court, That in the Caſe at Barre the conuſor cannot enter, 


for the conuſee ſhall the land __ be ſatisfied for damages and the derai- 
ner of the debt, and for cofts of ſuit, but allo for his reaſonable labours and expences. Fox 
the encry.thereof is, Texendun ue /theruw tenementum,Cc. quonſque debituns pred' uns 
cum damnis & coftagite ſuite neceſſerits & rationabilibus, ut in laboribus, ſeftu, dilati- 
onibus, & expenſir, ec. the which are incertain. And for as much as they are incertain, 
and che in by matter of Record, reaſon will that the conuſor bring a Scire facies 
painſt the conuſee be'ore that his eftate ſhall be defeated : Alio the Court of Chancery 
which awardeth the Extent and- Liberare, ſhall adjudge of the reaſogableneſs of the cclts, 
damages, labours, expences &c. as any other Court. 

And wes yay ck in Caſe of Elegie the conuſor after fatisfation had may 
enter, for he ſhall not have coſts ner ocher thing, bur onely the land unril the debc be (a- 
ticfied ; and becauſe that all is certain, the conuſor after the Extent expired may enter : 
_ 2g mtr 0 > gg 13 £1, the Stature of 4Hfon Bwrnel, and the Starute 

27 £43, upon the Statute Staple. And Judgement was g1vca 
againſt the Plaintiff, on — pl Pon 2 

William Daniel, James Dalton 262d others were of Councel with the Plaintiff, and Ed- 
ward Coks and others with the Defendane. | 
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Trinic 33 Ez, in the Common Pleas, 


Hyndes Caſe. » 
chard Libbe Eſquire brought an AQtion of Waſt againſt Elizabeth Hyade 
in lands ig Ge- 


and whiccharch in che County of Oxford : And 4 7 ulii,29 Eliz. by his deed 

ted demiſed the Tenements aforelaid to Roberr Garrard from the Feaſt of Chriftns 
paſt for 16. years, who 20 Lug#f the ſaid 6p ma, 2:7 orgs yu to the Defeng 
And that the faid iwiliew Hawe 7 Maii, 30 ws Pa indented and inrolled in the 
Court of Common Pleas, the faid 30. year ( within fix monerhs, according to che 
form of the Stacute) for the confideration of 120. 1. bargained and fold the faid reverſion 
tothe ſaid Libbe now Plaintiff in fee, and aſſigned the Waſt in digging ofclay,&&c. The 
Det:ndant coofeſſed that 1wiliew Hawe was (ciſed of the ſaid and that he by the 
ſaid Indencure demiled vato Rebert Garrard, and that he affigned to the faid Elizaberh 
pront,c., Bur he furcher (aid, thac after the faid 7 Afais, in che ſaid 30 year, and before 
the ſaid Indencure of Bargain and Sale was enrolled, the ſaid #iliaw Hawe, 15 Paſch. in 
the faid 30. year did levy a fine of the tenements aforeſaid to the ſaid Richard Libbe now 
Plainriff, after which five levied, ſcil, 29 April in the (aid 30 year, the faid deed was en- 
rolled in che faid Court of Common Pleas > And further the Defendant ſaid, That ſhe ne- 
ver attorned ; And upon this Plea the Plaintiff did demurre in Law; And in this Caſe 
two Poins were moved. ; 
. :3+ If the conuſce of the fine after the faid Deed indented enrolled ſhall be ſaid in by the 
fice, or by the bargain and ſale, for if be ſhall be adjudged in by the fine, oo Aion of 
Wat licth before acrornament. And if be ſball be in by the Indenture enrolled, then there 
needdth no arrornment. And it was reſolved by. Sir Edmend Anderſen and his Compa- 
nions Jaitices of the Common Pleas, That when Hawe by deed indented d and 
fold the reverſion to Libbe and bis heirs, and before the jnro'menc levied a fine to Libbe 
and his heirs, and afterwards the deed isenrolled within che fix monechs, that the conuſee 
ſhall be in by the fine, and not by the Indenture enrolled ; for when the fee (imple paſſeth 
by the fine co-che conuſee and his heirs,the carolment of rhe Ceed indented afrerwards can- 
not deveſt and turn che eftare our of himſelf, which was abſolutely ſerled in him by the 
fine 5 torchen where be was in before the Per, be ſhall be now in in the Pot. Alſo when 
the Common Law and Statute Law concurre, the Common Law ſhall be preferred ; And 
iris cxruethac the incolmeng ſhall have relation to the delivery of the deed, but that is fac 
the avoiding; of mean eſtaces or charges made tq a iranger by the bargainor after the de- 
livery of che deed, and before the in bur.not to deveſ} any cftace lawfully (erled in 
the imcerievindthe bargainee himſelf. And the Scatute of 27 H.8. of [wrolmenrs, ſpeaketh 
eowyuars >. wroare and here it is not by bargain and ſale onely, bur the eſtate is 
paſicd originally by the fine. | 

The rs was, Whether the Defendan: ſhall be in this Caſe admitted to averte 
awhen the deed was incolled, /c3/. ſach a day after the fine levied, and before the inrolment ; 
And ic was objefted : 
22 Jar Caſe ar Barre:ic (hall be intended in Law, That the deed was incolled the 


fir; day- of the. ſaid Eofferr/Term, for the Term as to divers purpoſes is bur one day in 


and ſomuch the rather becauſe ic doth not appear by che Record what day of the 
Term the deed was enrolled, and therefore it ſhall be intended to be enrolled the firſt day 
of the Term. 

2. It was objefted that Records {for the ayoiding of infiniteneſs which the Law abhor- 
reth)ace ſobich and ſacred.chat they carryin themſelves unviolable trathywhich if any dare 
to deny, the Law atcribuceth ſo great honour and credit to them that they ſhall be ried 
onely by themſelves, and not by the Countrey : Bur if this averrement ſhall be ſuffered; 
.thie effeR and validiry of che Record ſhall be cried by the Councrey, which ſhall be 


againſt the rule of Law. 


Ic was obje&ed, Thar it ſhall be mifchieyous to allow of ſuch nice averrementand 


xrench to the diſenheciſon of many to draw in queſtion the times of all inrol- 
B b ments 


it 
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| fas of bargains tn ſales; for if the beginning of the Term was within the 6. monerhs, 


d thereof aker the 6. monetbs, by ſuch averremept after long poſſeſſion when 
;aleatry Jn the land may be drawn into queſtion, ich ſhall be a pe- 
rilous and dangerous preſident, and principally in theſe days in which ſubordination of 
Perjury dagh abound. But it was relolved by the whole Courr, that the averremen: wag 


and lawful. 
And ro-che firſt ObjeQion it was anſwered and reſolved by the whole Court, That ic is 
rive that it ſhall be inrended by jon of Law, thet the deed was inrolled the fir 


Plaintiff by bis demurrer hath confefſed the inrolment-ro be after the Term, for this cauſe 
the preſumprion doth vaniſh and become of no force, and themuwual conkenc and confeſſion 
both parries ſhall Rand. 
hops fecond Obje&ion it was anſwered and reſolved by the whole Court, That ic is 
true thac Records i much cruth in themſelves, and conclude all men to ſay any thing 
anpeat! Ns the Recond, as antedate&c. Vide 37 Ho6.21, Phw.Comm.7 & $ El; 
FW 4 But to take averrement which ftands with the Record, and which doch not im 
pugn any thing apparent wicbin the Record the Law doth well admit and allow : A; 
inſt a fine upon ew. { -— pmyannryr r= 37 tn land at the time of the 
levied, 2s it is bolden in 16 H.z. So rt Patents unde the greac 
Seal ſhewed in vurp tags is no denial =_ 1 - but convefſit pry predeftas liter as 
Patentes 52 | for although « Leners Parents, yet perhaps nothing doch 
Law bay 1p 07161 pete And although chac indeltnc, © other 
mater of Record ſhall not be tried by pais, yer che time when che incolment was made, 
ſhall be tried by Jury, for the incolment it (elf ſhall never be drawn into queſtion (for char 
is agreed on both parries) bur onely che time 6f it, as in the other Cate where one pleads 
a granc of the King by his Letters Parencovader che grear Seal, and the other pleadeth nou 
conceſſit per yrad' liters Patentes, inthis Calc the Patents are d, bur the 
| 'and operation of thera denied, and therefore the trial ſhall not be where che Lerrers 
P es bear date, bur where the laildd fie as it was adjudged. So if Profeflion de denied, 
it ſhall be cried by che Spi Cuttns Sur if the rime of the Profefſton bein ifſue, ic ſhall 
e. ;asit is holden in s H.7.1, | 
SE eee a ref end tclved by thewhole Coure, That if ſuch 
ayerrement ſhall nor be admitted, great infaftice ſhall be proreRed, 2nd inconyee 
nience will follow on the other fide ; For pur Cafe (as hach been ſaid) { ang begin- 
ning ofthe Term be onely within chefix months, and in truth the inrolment were rowards 
the end after the fix moneths, if ſuch avertement ſhall not be received, the bargaioor 
ſhould be diſ-inhericed wichouc truch and juftice, and no inconvenience can riſe on the 
other fide, for, forthe preſumption of Law (as it hath been ſaid) be who Briverh co avoid 
Re to make manifeſt truth thereof, for atFers incumbit ona probands : And 
3s to fear of perjury, Nalum ini 4 pt xp aroey rye ay rn 
to be tainted with Fach infarny of abundance perjury 25 hath been farmiſed ; And com- 
many Gale who have moſt corrupt  coalciences, are ofrentimes moſt ſuſpicious, and moſt 
linDy ir waniit by foe of the Juſtices, That if it be admitted that the inrolment 
Calpe to be made in 15 Paſche, and that at the ſame time the fine alſo was 
levied, that then the bargainee ſhould have eleQtion to have the reverſion by che one of 
the other : Bu jn reſpeRt of che former Reſolutions, this Poine was noc refolyed by the 
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' PartlV. Boroughes Caſe. 


Paſch. 38 liz, inthe Kings Bench. 


: Borouches Cale, 


Erween Boronghes and T ajlor the Caſe was ; The Queen made a leaſe for years ren- 
Bis rent paiable at her reccipe of her Exchequer at Weſtminſter, ſeu ad mans Bal- 
liverum [ew Receptorwm,c>c. wich the uſual condition to be yoid for the non paimene of 
the rene ; And afterwards the Queen granted over the reverſion to another and his heirs ; 
And whether ſhe ſhall demand che renc to take advantage of che Condition was the Que- 
ſion upon the ſpecial Verdit, And it was moved cha: the demand ougbr to be made ar 
the receipt of che Exchequer, for that is the cerrain place appointed in the leaſe, and prin- 
cipally becauſe that Weſtminſter is added, and therefore of neceffity ic ought to be de. 
manded there and not upon the land ; and although that the reverfion' be granted oyer, 

it doth not alledge the place where the rent ſhall be paid. As if a common perſon 
make a leaſe of his Manoor of D. rendring rencto be paid at his Mannor of S. with Con- 
dicion for not! paiment, nod afterwards he granteth over the reverfion of the Mannor of D, 
et the gragtee ought to demand his rent at the Mannor of S, And alchough it be further 
Lid, ſex ad manus Balliverum five receptorum, yet for as much as the fame i> for the be- 
nefit of the leſſee, and he hath eletion either co pay it art a certain place, or to the Bayliff 
or Receivor of the leſſor, and for as much as the ſaid words are words of abundance, for 
the Law doth imply them, a h they were omicted, and becauſe the Condition is 
here penal te the lefſee chat he (l1all loſe his intereſt, for theſe cauſes the Law doth require 
that the Patentee onghc ro make demand upon the land, and nor elſewhere, And therefore 
if a common perſon maketh a leaſe for years of the Mannor of D. readring rent at his 
Mannor of S. with condition of reentry, if the rent be not paid at the place aforeſaid, or to 
the hands of the leſſor himſelf, in this Caſe for che cauſes aforeſaid, che detnand cughe to 
be made at the Mannor of S, and chiefly becauſe the ſaid words are abundant, and no 
more then the Law without them would haye implied, for which cauſe it was ſtrongly ure 
and concluded, chat in the Caſe at Barre the demand ought ro be made at We fwin. 
er, ac the where the receipr of the Queens Exchequer is kepe : Bur it was adjud- 
god by P chief Juſtice, Clench, Gawdy, and Fenner Juſtices, That inthe faid Caſe 
demand ought tO be made upon the land : And in this Caſe divers Points were refolyed 
by the Court. - 


r. If in Cafe of a common perſon the rent reſerved upon the demiſe be paiable at 

2 of the land, that he who will cake advantage of a Condition for not paimene of 
rent, ought ro demand the rent at the place where it is appointed to be paid ; for the 

- Imitation of the rent of che land, doch not alter the nature or quality of the 
rene, hacof Glen nchene roit, but itisto all incents a rent going out of the land, and 
not any fumme in groſs, for it (hall paſs with the reverſion as mcident to ir, and ſhall be 
ſuſpended by encry of the leſſor inco any part of the land teaſed, and ſhall be apportioned 
by recovery of part in Waſt, or entry in part for torfeicure, &c. and haye all ocher qua« 
lives of a rent in the ſame manner as if it had” been paiable upon the land. And therefore 
the opinion in Kidwelies Caſe in Plow. Comm.70. that he in the reverſion may enter for 
non paiment of the rent without any demand made, was utterly denied by all the Coure 
in this Caſe. And'the Juttices ſaid, that it had ofcencimes becn adjudged to the con- 


trary. 

2. When the Queen maketh a leaſe rendring rent with Condition #t ſapre, the Queen 
ſhall cake advantage of the Condition without any demand ; But when ſhe grancech the 
reverfion over, her grantee ſhall not rake advantage of the Condition wichout a demand, 
for the reaſon thac the Queen ſhall cake advantage of the Condition withour demand was 
not in reſpe&t of the nature or quality of the rent, or that the Law doth adjudge that ſuch 
rent. reſerved 5o the Queen was not at all demanda>le, but char the leflee in fuch Caſe 

ought co doe the firſt a, /cil. either to pay or render the rent; for it was reſolved b 
the Court, that as long as the reverfion and rent contigue in the Queen the Law doth 
diſpence with the demand as a thing undecent and againſt che dignity of the Queen, to ar- 
tend upon her Subje& co make a demand of him ; Bur the wy (which willech thac always 
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Palmers Caſe, © _PartivV. 


conveniency be kept) appointeth the SubjeRt to artend upon his Soveraign ; 
— Caſe ts toe che filt 1A Achough it be in Caſe of a Condition, which tre oich- 
eth to the deſtruftion of his eſtate, but the ſame is bur a perſonal prerogative annexed tg 
the perſon of the King, and not in reſpeR of the nature or quality of the rent ; and there. 
fore if he granterh the reverſion oyer, the grantee ſhall not cake advantage of the Condi. 
tion without demand of che rent. : 4 
| Thethird Point (the grear doubr of the Caſe) was, That it was reſolyed in this Caſe, 
that the Patentee ought romake the demand upon the land ; and their principal reaicn 
was grounded upon a Rule in Law, ſcil. That the expreſſion of a clauſe which the Law 
implies, works nothing. Expreſſio cornums que tacite inſunt nihil operator, & expreſſa non 
proſunt, que non expreſſa proderunt : And yet as Littleton faith, it is well done to pn in 
ſuch clauſes to declare and expreſs ro Lay men which have no knowledge of the Law, 1 ha; 
the Law is in ſuch Caſes: As inzo Af. aleaſe is made to two for term of their lives, 
(this clauſe being added and expreſſed, & dinrins rormm viventi) and afterwards they 
made partition, and one died, and he in the reverſion entred, and his entry adjudged law. 
ful norwic ing the ſaid words, & dintins cornm viventi, tor without them to much 
was tacire implied by the Law. Vide 17 E-3.7 Jobs Hull: Cale, 27 H. 8. tir. Office 
Br.17- in Calc of an AR of Parliament, 2 H.7.9, in Caſe of a Liberaze, Plow. Com.445. 


wt it was reſolyed, That if the King make a leaſe for' years rendring rent, withour 
inting any place, or to whoſe hands ic ſhall be paid, tha the leſſee ought co pay the 
| ſamear 4 receipe of the Exchequer, or at leaſt to the Kings Bailifts or Receivors whuch the 
King hach authoriſed to ſuch purpoſe. And therefore the ſpecial and uſual limicacion of 
iment of renc in fuch Caſes at the receipt of the Exchequer, or to the hands of the Bai- 
s or Kings Receivors,&c. importeth oo more then the Law without them would have 
implied , and therefore n«bi/ oper «tr by ſuch words ; andalchough the faid clauſc is ad 
recept wes Scaccariiyefc. apud IR they being affirmative and declaratory, it is noc 
neceſſary that the receipt be always at Weſtminſter, for if the receipt be ac another 
place, the rent is to be paid there ; for asto this Point the Law would baye implied chat 
which is expreſſed, /cs/. as to Weſtminſter and more, ſcil. at what place ſoeyer the rec. ip: 
be kepc. 

Th in the principal Caſe, If the ren: had been reſerved generally, the Patencee ought 
to haye demanded ic upon the land, and by conſequence fo ought it to be done in the Cale 
at Barre. And it was ſaid, all the Law hath appoinred the receipt of the Exchequer to be 
the place where the Kings Revenues ſhall be received ; ſo in the Caſe of a common perſon, 
the Law hath appointed the land where his renc (if no ocher place by mutual agreement of 
the parties be —_—_ ſhall be paid, and that is, upon the land demiſed, and there he 
ought to make the demaad. 


h— 
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_ Hill. 39}. in the Kings Bench. 


Palmers Cale. 


; , reins Palmer Plaintiff, and Umphbrey Defendant in the Kings Bench, ic was reſol- 

by = _ rear.” 16-0 gens _ to the Sheriff ro levy the mo- 
ney c and the Sheriff by writing recicing chat the 
Defendanc hath a leaſe for rerm of years (and ſheweth brew ys ſuppoting 1 ſame 
_—— 3 Phil.& Mar. (2s it was in the Caſeac Barre) where in truth the term began 


3 & 4 Phil, & Mar. (ell the ſame term, thefale is yoid, for there is not any ſuch term; 
Bur | ing this falſe reciral, if the Sheriff ſel! alſo all the incereſt which the Defen- 
dant hach in the fame land (as alſo in the Caſe ar Barre be did) the fale is good. And 
Popham chief Juſtice ſaid, Thar in this very Court, anne 26 Eliz. berween Sir George 
Sidnam and Roller the Cafe was ſuch ; The Sheriff inthe like Caſe reciting thac Reler had 
atermina Parſonage pro termine diver/orum aunorum extwnc ventar, the ſame by 
force of a Fiers faczas to ancther, and the ſame was adjudged good. For by common in- 
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tendment the Sheriff cannot have preciſe knowledge of the certaioty of the beginning, and 
the cercainty of the end of the term 3 Bur if he rake upon bim to recite the term and mik- 
 pecire the fame, and ſelleth che ſame term, it is yoid; if he ſelleth all the intereſt thar 
the Defendant bath in the land, the ſame is good notwithſtanding the miſrecital as afore- 
fad, for accordingly ic was adjudged Af. 32 & 33 Eliz, inthe , that where ir 
nw camera adtane vearar” tha his ihtiop was mlufhcient, for a rex cannoc 
be extended, without ſhewing the beginni certainty of the term, and the cauſe is 
this, becauſe char after the debt is ſatisfied the party is to haye his term again, if any 
thereof remaineth, which ought to appear, and thereupon the party may have ro 
remove the Queens hands. or other parties, Bur in the Caſe of a ſale upon the Fiers fa 
cias, the Sheriff may (ell all che intereſt or cerm which che Defendant hath in ſuch land, 
and never mention it in his retum, bur pm quod fiers fecit de banis + catalls,oc, 
Bur if the Execution inthe principal Caſe ſhould be levied, the ſame ſhould tender to the 


comiog inco the Count at the requeſt of the man peruſed che Record, and tound that 
the Execution was by force of an Elegir, which ought to be made by inquificion ; for the 
Starute of Weſt. 2- cap.18; which giveth the Elegre, providech, Dusd YVicecom' liberet +5 
emnie catalla fc. tt medictatess terre ſue, quenſque debituns fuerit levatum per ratio- 
wabile precizm (which referreth to Chatrels) & extentans, which reterrech ro land, and 
rationabile precines, 28d extent ought to be found by mquifgion and verdi&, tor theſame 
Si inpics in Law, and the Court as the Law appointeth, although ir be not ſo exprefied, 
®” gide 10 £44.11. 7 R.2. Barre 241. | 
Proof is intended trial by verdiQ, an1J therewith a 2 Ma. Dier 100. that the ex- 
tenc and ſement ought to be per /acr amentwm im, and not by the Sheriff, and 
many : And uſe chat the term was muſrecited in the inquifition, and the 
term ſo miſtaken was appriled by it, .and the Sheriff clnnor fell any term but that 
which was appriſed by the Jurors of the Eaqueſt; for this cauſe he moved the Court, that 


% 


. ly. 
a 
— ” Gy 


Trin. 39 Fliz, in the Kings Bench. 


, ta Holland; Caſe, 


IThiew Armiger was Plaintiff in a Prohibition 2gainft Wiliew Holland Parſon of 
| « in the County of Nerfs/k, and declared, That Afatthew Biſhop of 
Wincheſter collated by Laps Jobs. Mee to the faid Church of Nerthcreak,, who was 
therein inducted, and further had the moicy of the Church of Daresfield in the 
of Terk : And afterwards 17 Azgaft. 19 Eliz. he was nominated and elected to be Bi- 
ſhop of Carlifle ; after which eleion, and before conſecration and inſtallation into the 
fiid Biſhoprick,ſeil. 18 Aug»f. 19 Eliz. the Queen by her Leners Parenes, Dy gratis 
ſnaſpecializas ex certs [ciem ia, mere mots ſuns conteſrit, & licentianm & puteſtatens.g, « 
die prefad F. Mee, qued ipſe in ipſam Eccleſia Cathedralis Cart' conſecra procuret & 
ebrineret; Necyen vealem, attual' & coryeralem peſſeſrionem, &c, recipere & obtinere. 
& nibileminas pred medicter* difte Reftor' de Darerficld, ac Reflorians de Northcreak, 
nc cont diffs E piſceper, quemdin eidew Epiſcopatui preeſſet, retinere, & poſridere, 4c 
frultus & emoluments inde quandin cidew Epiſceparni prerſſet in ſne: propries aſus 
converted e. | | 
_ Anf afterwards 29 Sepremb. 19 Eliz. was conſecrated and inflalled into the faid Bi- 
ſhoprick, and was and yet is Biſhop of the ſame See ; And the Plaintiff chimed 2 leaſe 
for years of the faid Reory of Noreberech by force of 2 leaſe made by Iadentute by che 
fain-Biſhop z Afass, 20 Eliz. for a term of years yer enduring; andithart the Defendant 
lace bring preſented by Laps by the Queen, pretending the ſaid Queens Lercers Parears 
made bythe ſaid fs. Aepe were void, did fue for Tithes in the Spiritual Court, And the 


Bb 3 Defen- 


that the Queens debtor was pofleſied of certain lands pro terwixe -- 


ſubverſion of 8 poor man who made his complaint to the Court : The A General . 


the ſale was utterly yord, and ſo was the opinion of the whole Court, and Judgement was © ' 
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” . 'Detendantto have a Conlulration ſaid, Thar the ſaid Church of Northereak at the time 
M of the induQion of the faid Fobn Mee was and yet is Benefic* cam cara animarum, 5 
'S ” = T gltra annuum valorew $1,viz. B81. 105, And afterwards the laid Jobs Meye accep:ed 
_ of /T. the moity ofthe faid Chutch of Daresficld, and was inſtituted and induRted therets : And 
Ly the pleading was, ad medieratems Retterie,where it ſhould be ad Reftoriam medieratic,cy c 
= "art (but bs the Court to be all one) -and that the faid Church of Daresrfield was 
pans". Beneficinw cum cure animarum, and confefled the {aid Letters Patents proxe ; and con. 
a C be "7 eluded that pretexrm premiſſorum, the Church of Northereak began void, and citle to Pre- 
» fas 4 / ſent by Laps came to the Queen, who prelemed the Defendant co the ſame 15 Feb. 1492. 
' and made no mention of the AR of 21 -H $.cap.13. in his plea ; and upon this plea che 
Plaintiff did demurre in Law. And in this Caſe two Points were reolyed. 

1. That before the Scacure of 21 H.8. if one had a Benefice with Cure, and accep: an- 
other Benefice with Cure, that the firft Benefice was void, bur it was not an avoidance by 
the Common Law, bur by the conſtitution of the Pope, of which avoidance che Parroa 

;@ht take notice if he would, and might preſent if he would without any deprivation or 
jon ; but becauſe the avoidance did accrve by the Ecclefiaftical Law no Laps did in- 

<-. 544 curre without notice, as upon deprivation or reſignation, and yer the Patron m1+} prefenc, 
"i and take upon him norice if be would ; that tor the benefic of the Patron the Church is 
£4 4 Ad grin adjudged | 
- LY» of the Biſhop of Wereefter, ICWas a good 
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be yoid ; and 


vation ; but that m3 
it is void as is 


now for as much as it is affirmed by A& of Parliament, if the firſt Benefice be of the yalue 
[76] of $1. by the year, the Pat his peril ought to preſenc toir, for in as much as it is 22 
avoidance by Parliament one ought totake notice of it at his peri; bur otherwiſe ic 
isif the firſt Church be nor of the yearly value of 8 L for then ic is void meerly by the Ec- 
clefiafticsl Law, whereof the Patron is not totake notice at hisperil as before is ſaid. 
2+ It was reſolved by the whole Court that the faid AR of 21 H.$. was fo general an 
AQtthat the Judges ( ic be nox (cr forch in pleading by the party) oughc co take 
gorice of it ex officio. | 
Nate Reader, the Rule of the Law is, That of general Statutes the Judges ought to take 
ra any» ms Fo not pleaded, otherwiſe of ſpecial or particular Statutes. And for 
the berter ing of our Books in this Point, and which ſhall be ſaid in Judgemenc 
of Law Starmrans generale, ind which Sratarum ſpeciale, and iris to know, that gener ale 
Aicitar 4 generry & ſptciale 4 ſpecie.;. And there are Genms, Species, & Indrvidu« : 
Know thac pnny is Gewns, Biſhoprick, Deanery .&c. are Species, and Biſhoprick 
or Deanery of Norwich, [ndividunm, Et fic dif? quia 1n partes dividi nequis. And there- 
ge emgre reſolved in the Caſe at Barre, _ 2s much as the Atof 21 H.S. concer- 
th all che Spiricualry that it was a general AR'whereof the Judges ought ro take notice. 
And Paſeb. 31 —=ag mn 514- it ,was adjudged REOY poole and” Carter in the 
Common Pleas; and afficmed by Writ of Error in the Kings Bench, Hill.3 2 E/iz. Ror.791- 
that the AQof 18-E1iz.. concerning Colledges in the rwo Univerficies,.and the Colledges 
of Eaton and\winebefter was a particular AR whereof the Judges ſhall nor rake notice. 
But che Starute of 23 Eliz.cap.10: and 18El5zcop.11. concerning Colledges, one and 
wot? | hapters, 
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Part TV. *  * Hollands Calc. 


Chapters, Hoſpitals, Parſon, Vicar, or any other having any Spirrual or Ecclefiaftical li- 
ving, are general Acts, whereof the Judges ſhall cake nocice, which Caſe is like to the Caſe 
ac the Barre. Burt it was adjudged Trin.30 El. in the Kings Bench, berween Elmer Bi 
ſhop of London and Gare, for the ſcire and demeſns of the Mannor of Draitex in the County 
of Midd. that the Statute of 1 Eliz.. concerning leaſes, &c. made by Biſhops was a ſpe- 
Cial AR becauſe it concerned the Biſhops onely, who are but ſpecies of the Spiritualry, 
and therefore of ſuch ſpecial Law the Judges ſhall not take kiowledg>if ir be nt pledded, 
and therewith agreeth 13 E.4.8.6. ard fo of the like. So this word (Officer) is a gene- 
ral word or Gezzs (Sheriff) is a ſpecial! word or Species; and Sheriff of Norfolk is 1 ndi- 
viduwn. And therefore the Stature of Weft.1. rep.26. by which it is enaed, Thar no 
Sheriff or other miniter of che King take reward to doe his Office, bur be paid of that 
which they take of the King, is a general AR, becauſe ir excenderh to all Officers in ge+ 
neral : Buc the Starvte of 23 H.6.cep.10. which extenderh onely to Sheriffs is bur a par. 
ricular A, as it is holden in 3 Ade Dier 119. So Myſtery or Trade is a general word ; 
Trade of Grocery is ſpecial, and this Grocer by name is [adividsnm : And therefore 
Ads of Parliament concerning Myfteries er Trades are | qe A@s; Butan Act of Par- 
liament concerning the Trade of Grocery is a ſpecial AQ, as ic is ſaid in 28 H.$. Dier 27. 
becauſe the Trade of Grocers containerh under it but /»dividuzw, or ſingular perſons, 2s 
© - this or that Grocer by name, vide 10 E.4.7. a. The Scature of Marlebridge cap.3. Non ideo 
iarur donwinne per ve owes, iS 2 Law for the cauſes aforeſaid, for this 
word (Srignior) 1s 2 general wo'd. But an Act concerning all che Nobilicy, or Lords of the 
Parliamenc. or all the Biſhops of Eg/and, or all Corporations made by King H 6. are 
ſpecial and particular. Acts for the caulcs aforeſaid, as is is holden inthe Cale of the Lord 
Soyintt £4. 86. | c 
Know Reader, That if an AR be ſpecial which extendeth «d (>< 4 maulto fortiori. it 
is ſpecial and particular which extended ad individu: Vide 14 E.q 1.& 43 Af 29. So 
you-may know what At a$to perſons is general, and what not. Now know, that a 
the marcer be ſpecial, ſo thac under it there are imdivides, yer if ic be general as ;© the per- 
{ons, thereof che Judges vught ro take knowh.dge : but if the AR concern aliqued fong =» 
dare [eu jndividuzm, alchough it be general us ro the perſons, yer the Judges ſhall nor cake 
knowledge thereof : As (Appeal) is 2 ſpecial AQ, and contained under the general word 
(Wriez) And yet the Statute of Magi Charta cap.34. Which concerneth Appeals is 
_ neral, and the Judges ought totake notice thereof, as it is holden in'10 E 4 7. Bur if 
AR were made thac no ſhall be brought of the death of F.S. chis AR is particu« 
lar, Canſe que ſupra : So the ARt of Magna Charts cap.25. of Waſt, welt.z. cap.2y, 
 ffiſes, and cap 18. concernivg Aﬀete by Fenanc by Elegir, cap.41. concerning 
contre formem collation; 32 H8. of Auaine and the hke, are general Laws 
they concern ſpecial Actions; the ſame Law of 4 H7.cep.17. and Aferton cap.6. of 
Wards, & fic dr carers : Bur al:hough the AR as to the perſon be bur the mac» 
ter thereof concerneth /nd;v54#s, or iuch chings, as any particular Mannor, or houſeggec. 
or all the Mannors, houſes, &c which are in one or ſundry Towns, or in one or divers 
ticular Counties, theſe are tuch ſpecial Ats whereof the Judges ſhall norcake , 
if they be not pleaded or alledged by the parry ; Bur of every At (al che maccer 
thereof concern /ndividna,or hngle things, yer if they touch the King, the J ex officio 
ought to rake knowledge of them, for every SubjeRt hath incereſt in the King as ia the 
— of the Common wealch ; and as the inferiour — themſelves 
the ations and paiſions of the head, no mote can any Subject eftrange himſelfin an 
ing which toucherh or concerneth the King their ſupreme Head, Fide Plow. Com. in che 
Barkl-y: Cale for cheie marrers, 21 E.4.39. 37 H4.15. and Plow. Commentaries 
1 Wiabiſhes Caſe 53. And Tanfield, Gedfrey,and ochers were of Councel wich the Plain- 
tiff, Coke and Hong brew with the Defendane, 
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Mich. 40 & 41 Biz, 


The Caſe of Corporations. 


this Term at Serjeants Iong in Fleerftreet ir was demanded of the chief Juſtices P; 
== and Anderſon, and Periam chief Baron. and the other Juſtices, That where hi 
vers Cities, Boroughs. and Towns areiacorporate by Charcers, tcme by the name of May. 
or and Comminalty, or Maior and Burgefles, 8c. or Provoſt, or Reve and Burgeſles, or 
Bailitfs and Bu &c. or Aldermen and Burgeſffes,&c. or the like. And in che taid 
Charters it is preſcribed, That the Mayors, Aldermen, Bailiff, Provoſts, &c. ſha!l be cho- 
ſen by the Comminalcy or Burgcfſe-,&c. If thac che ancient and ulual eletions of Mayors, 
Bailiffs, Provoſts &e, byes ſelected number of che Ron of the Comminalcy, or 
Burgefſes, commonly called the Common Councel, or by tuch li 
; generakyby che whole Comminaley or Burgeſſes, norby fo many of them 2s would come 

OY rage i bracts good in Law, for as much that by the words of Charters the ele&ion 
ae Corfhall be indefinitely by che Communalty, or by the Burgefſes, which is 2s much co tay as 
»/ by allche Commons, and all the Burgefſes, &c. Which Queſtion being of great impor- 
Iv and conſequence was referred by the Lords of the Councel to the Juftices tro know 
WS, H! Law in this Cafe, becauſe of divers actemprs were of late in divers Corporations con- 
"97-7 2 Aonary to the ancient ulages ro make eleftions : And it was reſolved by all the Jud- 
3 eh upon confiderition and, deliberation and conference amongſt themſelyes, Thar 
« A Ph ancient and uſual cleRtions were good and well warranted by their Charters, and by 
p [78]. the Law alſo. For in every of cheir Charters they have power given them to make Laws, 
# Ordinances, and Conkirucions for the betrer governmene and order of their Cities or Bo- 
> ec rovghs, &c. by force of which, and for avoiding popular confuſion, they by their common 
i sffem doe conftiruceand ordain, That the Mayor or Bayliffs or other principal Officers 
ſhall be choſtoby a certain ſelected numbey of the principal of the Comminalty or of the 
25 is aforeſaid ; and preſcribe alſo how ſuch ſclected number ſhall be cholen : And 
ſuch Ordinance and Conftitution was refolved ro be good and allowable. and agreeable 
with the Lawand their Charters for avoiding poptlar diſcord and confuſion : And al- 
that now ſach Conftrucion or Ordinance cannoc be ſhewed, 'yer it (hall be preſu- 
med and intended in reſpe&t of fuch ſpecial manner of ancient and continual eleftion (which 
'ul ele&ion cannot begin without comT on conſent) that ar fi; Rt ſuch Ordinance or Con- 
ieution. was made , Such reverent reſpet che L1w attributeth to ancient and continual al- 
lowance and ulage, although it began beforetime of memory : Mos retinendus eft fideli/- 
ſme vernftatis ; Dna preter conſnetrndinens (> morem majerum finnt, neque plactnt, ne 
gue refta videutur ; & friquentia ftw multum operatur, 
\ And to this Reiolution the ancient and continual uſages have been in L -»don, 
F. Neywich, and other ancient Cigies and Corporacions : And God forbid that they ſhould 
1 be now innovated or akered, for many and grentinconvenicaces will thereupon ariſe, all 
which che Law hath well prevenced, as appeareth by this Refolucion. 
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ke name, and nor by the 
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Hill. 41 Ex; in the Kings Bench. 
[5] | {0 iar gm org bf omen Ejettione firme for parcel of the Glebe of the 


ReRory of Horton in the County of Lincels, upon a demiſe made unto him by E4- 
0 Parſon there, aud #/i4iam Gerard and John Prince Defendanes _ ! Not 


1 the Jurors gave a ſpecial Verdi to this efteR ; (which Aion began in 

Bench Hil. 38 Ror.781.) The ſaid ReQory of Horren'is a Benefice wich 
Cure of the annual value of 8.1. & amplins, to which the Church being void) George 
Digby Elquire Patroh thereof did preſent Robers Merick his Clark, to which preſentment 


he 


i 


—— 


RAT  .ohvvcde. _—y 


he was admitted, inſtituted, and inducted : And afterwards Queen Eliz. anno 29. of het 

reign yu gonet the ſaid Merick co the Church of Srexer in the County of Hfidd. which 

is a ce with Cure ; to which Church of Stanes the ſaid AMerick was admicted and 
iaſtitured ; before indution K atherine the late wife of the Lord Boremgh did admit and 

receive by wtiting under her Seal the ſaid Aderick, to be her hou Chaplain accor- 

ding to the, form of the Starure of 21 H.8, And afterward the Archbiſhop of Canter- 

bery by. bis Letrers of Dilpenfation ; Cm codew Roberto Merick, & nnacuw Reforia de 

Heorten dioceſ.. LincvIn' quan adiunc obtinnit, Ecclefiam de Srancs dieceſ. London recipere, 

& quod vixerie retinere libere & licite valeat, & peſſit, emtberitate Parlianvents 
rioſe difpenſavis : And atterwards the Queen by her Letters Parents under the 
6id ratifie and confirm the ſaid Letters of Di jon : And afterwards the ſaid Roberr 
Merich nas inducted in the ſaid Church of Sraxes, wiz, 30 Ang. 29 Ez, Andaftets 
wards the Queen by Laps awne 3 3. preſenced the faid Edward Wickwes to the Church of [79] | 
Herton, who was admitted, inflitured, and inducted, and demiſed tothe Plaintiff, opon N 
whom the Defendants 2s ſervants of the ſaid-Rebere Merick, did enter and eject him ; 2nd /, { = #- 


if they were guilty or not was the Queſtion : And it was adjudged for the Plainuff, that 7” 

the {aid Diſpeaixion came too fate, becauſcit came after the infticution, forby the infli- 

tation Ecclefia plena & conſults IIS perſons but againſt the King: Aod 57 Oy 
ic is co know, that every Rectory doth & upon Spiritualcy and Termporalty ; and as /- 

to the Spiriwalty, ſcil. Cars animarmas, be is compleat Parſon by the infliturion ; for /+ - + 
when che Biſbpp upon examination found, admirs bim able, then he doth inflitute him, and + -« «7 _ c* 
faith, [nftitue te ad rale beneficins & babere cwram animarum of ſuch a Pariſh, & accipe JON hs > 
caram tnew, & meam,&c, vide 33 H.6.13. Buras tothe Temporalties as the Glebe .>-- - Jay 0 
land,&c, be bath not the freehold in him till induRtion. Sce Hare and Buckieys Caſe _ | 
Plaw.Comm. 523- And for the better underftanding of our Books, know Reader, ,2Zuod / ©* 1 7 


gquicungue reciperet aliqued Beneficinm babens caram animarum anuexam, fi pries tate > © 


anno Dow. Cam rw [ ; 
1215+ vide Tome 4. 231. c4p.29. de Malta. By which it appeareth chat by theaces- / , J _ 
pane reſent if ,, «ta | 
the -\ 

faid general dee 
F.N.B. 344. grounded. 
Buc then what ſhall be faid a taking of a ſecond Benefice with Cure within the ſaid AR 
of 21 H.$. is the Queſtion ; and the doubt ariſeth upon this, That although that Aferich, 
by his inftirution was Parſon as to the Spiritualty, /ci/. to celebrate Divine Service and 
Sacrament, to Preach and inftruQt che Pariſhioners inthe true faich, yer he is not compleat 
Parſon; for he wancerh the Temporalties whereof he may live until induRtion ; and the Scg- 
ture is tobe intended of a compleat Parſon. : 
-- a» It was objeRted, that although he ſhall be ſaid complear Parſon before induQtion, 
yet he hath nac 2 Benefice -wich Cure cill he be indufted ; for this word (Benefice) as ir 
was (aid j and implicch profit and benefic,which he cannot have till his induRtion; 
and he who hath Beneficswm ooght to execute and facere officixws, but none can doe his 
Office withouc ſome benefit. 

3. Itwas objefted, chat the faid AR of 21 H.8. doth not make the firſt Benefice yoid till 
induGion, for the words are, And be inflicuted & indudted in the poſſeſſion of the ſame, &&c, (1 
Bur it was reſolved, that inconvenience will follow, if the firſt Benefice ſhall nor be 


great Cure and charge of whichhe cannoc 
to any of them which ſhall be inconvenienc. 
Councels, peg 


hey 
bad 
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| which every one is there he ought 
CE nn Gn aareahsS foul 


Notes Cale. | Part IV. 


| had <5 all iemer'by-che inftiwt:on before 'induRtion : Andin Judgement of Our Law he 


h accepted thereof, for the: Church is full by che inſi- 


;udged in the Common Pleas, That where 3 Clark was pre- 
inflicuted to a 'Berefice with Cure above the value of 8. and after 
of anocher Benefice with Cure, and is 


alchough by the inſtirucion ro the ſecond Benefice 
deprivation, or ſentence Declara. 

againſt the Patron if nocice be nor given Him, no more then 
; ivation, and Patron may take notice 
ay : confticurion, bur he is nor forced to cake 
ice ar ks peetd, induRed ; Quad fuit conceſſums the whole Court. And 
EE atrecks :dance afcer the induRtion is by the At of 21 Hg. 
in fuch Caſeto rake notice at his peri] : Buc 
the inſtruction before induQtion, ye: for 

lf ſation cometh too late, for the words of the AR of 21 H.$. are, 


May purchace licence ro receive and keep rwo Benefices with Cure of ſouls, &c. and the 


words of Diſpenſation in the Caſe at Barre are recepere & retinere ; and for as much 2s 
by his infticution the Church was full of him, he cannoc purchace licence to receive that 


_— he had before, and the words are in the conjunGtive recopere & retinere, ſo that he 


ive. 'And it appeareth by the Judgement in the 


cannot rerain that which he cannot : 
Common Pleas that within the fa of 21 H$. he whois onely inflituced is (aid to 
i0n as to this Point was asked of the other Jn- 


have a Benefice with Cure ; And the queſtion 
flices and Barons of the Exchequer, and they all agreed, That che Diſpenſation in the Cale 
ar Barre came x00 late for the cauſes aforeſaid. 

+ The Anoracy General, T axfield, and Francis Moore were of Councel with the Plain- 


ul, and George Croek,, Lawton and ochers with the Defendant. 


Y LIE y i 
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Trinit. 41 Eliz, 
3, Notes Cale, 
pms Re Rn, and James Defendaar, in debt upon 26 Obligation the Caſe 


was ſuch ; The Defendanc leaſed ro the Plaintiff a houſe in - Londew by theſe words, 
the houſe du- 


tha; 
becauſe 


2 oe xa AE 
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" Bar IV. " Sir Andrews: Grbets Cale, 


was holden by Pophaw chief uſtice and che wholeCourr, That cho fitfexpreſs | 
EX Ce ages Lt 


- wage w- Fo nfrnadungref Caſe, had olnirer Int ($1] 
ae generalu nou « inthis n e [SI 
"0 I CCmmgted progpyy k 1c if «man Heaſorh | 
£20 . Comnterglea -it is That _ 
renc, wy further binde emu his heirs Sek 'here” as {cor WT 
the Law, or he Fumsreg —na7-cnrv wn Lo. wt 
ma warranty in Law, or he may fy 
therewith agreeth 3T.E.3. veer 286. where the Caſe was, £, feiled of rhiree Or 
of land leaſed the lame to C. forkie add. jand-bouynd him and his 
| theneverhon co K.Vec, DL. diod rejertwdurel 
ee again} Coke nouchad ah teir of L; by fe "Wwarran'y. 
none recap, and he tray chook 
which ſhe will ; Buc note thac is both m Lew and the 
warramy weze general. And I heard the L ,& arr the of Common Pleas 
24 Eliz. reſolve, Thac if a mianmake 2 freffinencin foe by the word Dedi,aod! $ 
warratey in the deed, he may ule the one o> the other a che aleftion. And'that the Sc: > 
cute jay he is be 1 Thar' Dr imporeeth 2 warrenty, athough che 
clauſe of warranty benoc <ontained: int Deed, The woods of which Sonics By hr oher- , 
tis hs contiurtar deds & concefſl,+c. rene ee via, 
&e. Sue marraxtia, id oft, quanruu nulam contin alam warrantia, trnear ware 
ramtizare: But noe, that by force of the ſaid Act now Deds is made #n expreſs warranty 
"—_ 


Li, oy re mg And there isgrea: + gwen vey ner gre , thare 
cular ſubſequent, the force of 
the covenant ſhould be in vain, if the force of this word hor pipor #nd 


Vat 


alſo theſe words dew: h > conceſr5 are in that # made 
ig re i YI rs ar_eg Dur Aer EM 
parts 


& quned fors puſeie ncconding wo the tree inten and mezniapg of the 
ties, vide4$ £.3-2. If a man make 2 leafe by deds, and further over the reverfion, tie. - 
leflor ſhall be youched by force of deds. ” on 


I 
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Mich. 41 & 42 Hliz; ivthe Court of Wards. 


Sir Anibrew Corbers Cale. : 


1 Aobm Cer Keg: wy regent nas lands, ab teghibidls [$1.4] 

ich were holdcn of che Queen Knights ſervice in Capite, Y 
wrio & when vuary: roar np arbor I 
$ ofchera until {ach time and term cherthe foraene of $004. by chem orrhe fir- b 
de Tee ee oh eee, 


ny te 


7 Say cine dk rs | wt | 
i Corbet, 
of the {ail ſininie of $601k was t 


aints were reſolyed. 


Y 
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"EH; ide Cobes Cake. Part IV. 


'N 2 words be until the-ſumme of 8004. ſhall be levied them of the 
F. TTY a ho in;-Law- as if the words had been, nets. 

| pre" and fowns it bolden in Caſe of 2 leaſe, where the limitation of an uſe until ſuch 
-furmme ſhall be levied, is 2s muchas to ſay Until ſuch fumme can belevied, for otherwiſe 
great miſchief will follow ; for in as much as he in the reyerfion or remainder cannot enter 

I wil che ſumme be levied, it ſhall be in che power of them who are appointed to levy che 
M ſame, if rbey will deferre the levying thereof, to exclude. bim in the reverſion or remain. 
D. der, which (ball be inconvenient: So it was agreed upon the words of the Sarure of yep. 
bd b-” 3. c4p.18. Dned (by force ofthe Elegie which is given by the ſame Statute) vicecomes /;. 
r > bot &c. wedierarems terre ſua quenſque debitum furrit levarum per rationabile exten- 
ee / 5 And upon the words of the Writ of execution of # Statuce Merchane and Staple, 
_ ja terras tenement aye. hebend', &c. juxta formans ordinationis inde falls, (ci, 
31 E.1. 01/27 E-3- cnon/qme fibi ds debce pred fait ſathfaftnm , Thai 

negle& to take the profits, yet when the conulce might have been ſatisfied his 


Z FE Tor 
f / 
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& debt 4 earye i my > 47 yr rg again: But it was ſaid, That 
£3 { 49 /, yrords make: and thereſore it was agreed, tha upon the Statute of Merion Cap. 6. 
£. _ oth thac the kr ne; 90% which the Goardian iketh for the double value (hall 
| 7, be in ſatisfaGion of the double yalue, but otherwiſe in the Caſe of the fiogle value, for the 
Wn}. words of the ſaid AR cap 6:40 Caſe of the-double value ares 7 wnc temeal ferram ems al. 
Boe is rerminum-atath ſue per taxtum temps giied inde poſrit percipere duylicem valorem 
£* "i maritagis : So that by expreſs words the prefics ſhall be accompred parcel of the double 
ot value, = RS 6 Chapter concerning the fingle value are, ſcil. Si quis he- 
ne jog pr damine ſue neluit ſe maritare nou compeletar bec facere, ſed cum ad etatem 

it det demine [no &. [ati 85,0 Co pro maritagie {uo anitequnam tierram [new 
hows it appeaceth, that the Guardian ſhall enjoy the profits to his own uſe 
him. See for this difference 27 H.8.54. 31 Af.:6.43 E-3.21. And 
olden,charin the faid Caſe of double value, i is in the eleQhon of the Guar- 
his Wric of forfeiture of orto hold the land until he be fatiſ- 
Buc if: che Guardianchooſe to have the land, and enter into ic, he 

th: ae. hac he might levy the double value, and his 


; bur onely folnge 
or | be damage to him. is E.4-5.6. 7 8.6. 12, i5H.7.14. 11 


2. It was reſolved, That when the heir himſelf in the Caſe at Barre, or he inthe 

reverſion or remainder in the Caſe of a leaſe, or the limitation of ao uſe entreth upon 

"him to whom the land is deviſed, demiſed, or limited as is aforeſaid, and purteth him our, 

[5] inthis Caſe ic is mche-deRion of the perſon {0 pur out, either 0; bring Ins Action and re- 
cover the meati profits, which ſhall be accompred parcel of the ſamme, or he may reencer 

and retain the land over until he leyy the whole ſumme, and the time in which he was fo 

pur our, ſhall noe by accompred parcel for when he who is to have the land ain doch the 
wrong, againſt him and all others who claim under him, he who was ar our jf he will may 
reenter and hold Er. py res ad own wrong, not 

_ = RI 40 bring. en Alita againſt bim fol will for the mean 


Trngargrs vets her] either to 
«7-14, So ifthe ptofics bf the lands be wa- 
other a& of God;wichout defaulc or negli- 
the-land over, widen H6.7. 7 H:7-12. 
. Srarmre Merchant Bregts Bur if bo who-haths ſuch intereſt be put 
the time ſhall incurre for the miſchief :uforeſaid, and there he is 
gainſtche reſpaſl If thedeviſee in the Caſe at Barre of tenant by Sca- 


: Merc wt, a ections or the 
| wt Lt 
Es hall þ be EEE, CN iondpnoged in 


Thac akbough the derifex bad not notice of the deviſe, yer if » 
ranger 


3+ cas dolved 
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Part I'V. Somthentes Cale. 3ot 
Ranger had occupied the land, the deviſee ought co have taken notice at his peril, for v;- 
lentibus & nou dormien:ibus jure [ubveninnt ; and none by the Law ck Caſe is 
to give him notice, therefore he ought to take notice ar his peril : As in Caſe of 
Arbicremenc 1 H.7.5. &8 E.4-1- but the Cale ac the Barre p ranger, becauſe the heir 
imfelf doth cogceal the Will, and the deviſce hath not any remedy for the, mean profics 
r che death of the heir who pur him out. " ; 
" And whereas it is holden in old Books, ſcil. 34 E.1. Gerd 129. 34 E-1, Covenant 26. 
13 H.6.42;5 7.36.7 H.7.11. 14 Hq.,27.15 Hg.8. F.N.B1q.. Do _ 
an ſhall put our the cenanc for years, but not the tenant for life, becauſe cenanc for life can- 
not hold over as lefſee for years (as it was holden) may. Ic was reſolyed that the Guar- 
dian ſhall not pur out che one or the ocher, and therewith agreeth che Reſolution of all the 
Juſtices in 36 H.8. Leaſes. Br.y8. 
Alſoic was refolyed, bag ne Guang may put out the leflee for years, t for as 
- much as biscerm is certainy /cil. certain in the beginning, in conriquance, and in the end, he 
cannot for any poſſib/lity hold over in ſuch Caſe : Bur in the Caſe at Barre,and in the other (83) 
- Caſes of renant by Elrgie, Statute Merchanc, &c. there is no term certain, bur until ſuch 2 
. ſamme be by them levied ; and therefore ic tands with ſuch intereſt ctharin ſome Caſe be 
may hold over, and (0 isthe difference. And it was ſaid, That the words of the Statute of ? 
,. MAlaritbridge ; Salva fit mhiltominee bujn{meds feeſf atus aftio ſua, quoad terminam, (cu 
: ad feadum recuper andum ua inde babserint, the fame is to be intended of an eftate 
: made by collufion, for to that the purview of the AA exrendetb, /ci/. That the Guar- 
dia ſhall pur him our, and in ſuch Caſe without queſtion the leflee ſhall not hold oyer. 


Southcotes Cale. 


Oathcote brought an Aion of Detinue againſt Bennet for certain goods, ind declared, 
Thac he delivered them to = DOSE _ Defendant confefled the (6 
delivery, and pleaded in barre, T the delivery one f.S. ſtole them feloniouſly our 
hap ; The Plainriff replied, that F.S. was the Defendants fervanc, and retained : 
in his ſeryice, and demanded Judgement. And thereupon the Defendane did demurre in - 
Law, and it was adjudged for the Plaintiff ; And the reaſon of their Judgement was, be- .,,. c 1.4 <-4-p 
cauſe that chePlainciff delivered the goods to be ſafe kepc,8 the Defendane harh underrook , ,,>,. 48 
it by the acceptance apon ſuch delivery, nd therefore he ought co keep them ac his peril,// | 
2 in ſuch Caſc he bavenothing for the keeping of them. So ib 4. deliver goods to 7 { 
B, to be kept by him, and B. aceept them without having any thing for it, if the *_ **© 
be fiole from him, yet he ſhall be charged in Detinue, for to be kept,and to be kepe /#'> <1 #5 
iafe is all one. Burt if A. accept of the goods of B. to keep them as he would keep his own /x. /- - - 
proper gow, chereifehey be follea from him he ſhall not anſwer for them : Or if goods 7;/,,.. ..., A 
pawned or pledged to him for money, and the be ſtollen, he ſhall not anſwer for ©... £4 
them, for he doch not take upon him to keep them bur as he keepeth his own goods ; for be /-/,,___ * 
hatha ty in them and not a cuſtody onel , and therefore he ſhall not be charged as ic ibs ca 
is adjudged in 39 Af.28. But if before the ſtealing he who pawneth the goods rendreth 
the money, and the orher refuſerh, then is there fault in him, and then the Ntealing after ſuch © + 
tetider, as it is there holden,ſhall nor diſcharge him : So if A. deliver co B. a cheſt lockrro 
, and he himſelf carrieth away the key, in this Caſe if the goods be ftollen B. ſhall nor | 
be for A. did nor truſt B, with them, nor B. did not undertake to kee «ic [34]. 
1s adj in $ E.2. Detinxe 69. So the doubt which was conceived upon yy Adel 
opinians in our Books, in 29 Aſ.28. 3 H.7.4.6 H.7.1:, 16 H.7.26. of Keblt and Fi- 
»e#x are well reconciled, vide Bratt.lib.2. fo.62.b, ' & 
Burin Accomprit is a good plea before Auditors for the FaRor that hewas robbed, 
eareth by the Books in 12 'E.y, Accompt 111-41 E. 3.3. & 9 E.4.40, For ifa Fa- 
Qor (alchough hehath wages and ſalary) doe all that he can doe, he ſhall be diſchatyed, 
and he caketh nothing upon him, bur his dury is co merchandize - 2 ſeryanr che beft chac 
. he 


Tad Caſe » Parr IV. 


as - and a ſervant is bound to doe the command of his Mafter : Buc a Ferryman, com. 
he can; anda who take hire ought fafely to keep rhe goods commirret! co 


by | 3 H | | 
diſcharge the Gaoler, otherwiſe of che Kings Enemies of another Kingdome, for in the 
hor Caſe be may have his remedy ated ecompence, and not in: the other. - - | 


AT 


manner for doubt of being 
upon him to doe. 


—_. Sad 
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Paſch.43 Flix Ret.5 96 between Cattel Plaintiff and Luttre! De: 
fendant, in an Action npon the Caſe in the Kings Bench. 


Lutiterels Caſe, 


A&tion upon the Caſe againſt Larcerel, and declared that 4 Z/art;;, 


 ACTTIE 4 
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” - [8] hc ſciſed of two old aid” ruinous Fulling Mills, and chat time out of 
/ | cxju/dan riveli ran from a place called Hodware to the (11d 


3 ; » . " 
- i Ir rat werY "rhe ſaid time there had been a bank to keep the water within the 


- x 
—- 
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_—r And-eferwards the Plaintiff & 026.41 Elz. did pull down the (aid Eulling 
. mills, andin of the ſaid Fulling mills, did ere& rwo mills bo griade corn ; and that 
the water did run to the {aid mills till the 10, of September next following ; and that che 
Tame day the Defendant did dipge and break the bank, and did turn the water from his 
| levied Not guilty, and it was ins eve him, upon which 


| intiff had Judgement. And thereupon LZetterel the, Defendant brought a Wric 
of Exzor upon the new Staruxe in the Exchequer Chamber, aud there two Errors were 
. 2. Thatby the breaking and abaring of the old Fulling mills,and by the building of new 
| " millsof ai Copy I Or preſcription, ' and cannot preicribe to 
©-* : -- -: hayeany courſe of water to Griſt mills: As if a man grants me a ftream of water to my 
28 . Fulling mills, I cannor (as it was ſaid) conyert ther to cotn mills ; acc & contra. So if 1 
"=  _, Eratit co one Effovyers to burnin his Hall, he cannor turn his Hall into a Kitchin, or Malc- 
L : The ſame Law of preſcription; for preſcription in ſuch Caſe ſhall be intended to 
Fonjuened , and in proof thereof they cited F.N.B. 180, and 7 E.4.27. Ifa man 

' have wy ane,or appendanr toan ancient houſe, he ſhall not haye chem to a houſe 
(5) which he new bu! : And zo H.7.13- & 16 H.7.9. where the Abbot of Newark 
d by fige to finde three Chaplains in fuch a Chappel of the conuſee, and afterwards 

- the faid Chappel fell, and there ic is holden, that during the time that there is no Chap» 
pd, che Divine Service ſhall ceaſe, for it ought to be done in. a decent and reverend man- 
ae, and nor aclarge/#b dio; But iris there holden, That if the Chappel be rebuilc in the 
- | Place mhereche old Rood, then he ought to fay the Diyine Service there : But (ir was 
colleied). if ic be builded in anocher place, there the grantee is not tied to fay Divine Ser- 
vice there: If there be Lord and Tenant, and the Tenant holdeth to cover and repair the 
Lords Hall, as in 10 E.3-23. inthis Caſe if the Hall fall, yer if the Lord build the Hall in 

the ſame place it ws before, and of ſuch bigneſs as ic was before, the Tenanc is ticd ro 
cover ic. ; But if it be greater either in length or breadcb, ſo as prejudice may come to the 
Tenant; or if ic be built in another place, or if chat which was the Hall be converted to a 
'Cowhoule, Scable, Kitchin, or the like, he is not tied ro.cover ir, for the Lord by his a& 
canaot alter the nature of the tenure, nor of the ſervice which the Tenant ought to doe : 
And 
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"Part IV. Latterels Cafe. © 


And in the Caſe here, it may be more beneficial to him who made che fuft grant, and to 
others which have his eſtate co have chem Fulling mills, thea Cora mills. For perhaps they 
have Corn mills fo near, that che building of Corn mills ſhall be prejudicial co them; and 
ic (hall be againſt reaſon to extend a grant or preſcription to have a watercourſe to Fulling 
mills, to Corn mills, which is not wichia the purport or intention of che mY or preſcripei- 
on, and the grant or preſcription ought to be purſued : If a man holderh of another as of 
his Mannor by Homage, Fealry, and Caſtle gard, the Lord alicneth the Mannor exceps the 
Caftle, the alience ſhall aor have Cn__s as it appearath by 3 1 E.3. Aſziſe 441. And 
ic was ſaid, chat chere the alicnee cannoc build a new Caſtle, for che teaure was to keep the 
old Caſtle. 'T | ot "7 
Another ObjeRion was made, that becauſe that the Plaintiff himſelf hach broken, aod 
abated the Fulling mills, alchough chat he build new mil!s in the ſame place, and of the 
ſame nacure as the old were, yet he hach deftroyed his preſcription ; far although-that in 
Caſe when mills or houſes baye watercourſe, or Eſtovers, or the hke chings or 
appurtenant to them be overthrown by the winde, oc burned by wildfire, or fall by any 
other a& of God, thact if che omg = —_— the ſame place, and in the ſame man- 
ner as they ſtood before, chat ve the ſame ancient things appendaars or appur- 
cenants wt new mill, or hou becauſe the a of God ſhall nor prejudice any one yet 
if they be eraſed by the pany himſelf, or fall throogh his defaule, the ancienr appendanc 
thereby are loſt ; for by his own a&t he cannor extend the preſcription or grane which was 3 
in a manner appropriated to the old houſe, to a new houſe : So it was obxxted,that if one © 
of his own wrong burn or overthrow the houſe or mill which hath ſuch a be [99] > 
ſhall recover all in damages ; and although in ſuch Caſe he build the houle or mill again, 4; ® 
yet he ſhall not havethe appendancies; vide Perkins 128.6, But ic was reſolved, That > 
alſo by Fs N.B. That if a man be ro demand a Grift mill, Fulling mill, or 
mill, the Wric ſhall be general” d* «=no molendine, withour any addition of Grift or 
2x Aſ.23. agreeth ofa plainc in Aﬀiſe, So that the mill is the ſubfRance, and thing to 
demanded, and the addition of Grift, or Fulling, are bur to ſhew the 
the mill : And therefore if the Plaintiff had preſcribed to have the 
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- Soif a man have an old window to his Hall and afterwards he curt the Hall to a Parlour, 4 
of any ocher ule, yer ir isnot lawful for his neighbour co top it, for he ſhall be to 

ng gen mk And. that in this Caſe the Plaintiff ach #7 7" 
as much as he bath not preſcribed generally co have the ſaid water. , 
courſe to his mills lly ; yet for as much as in general the mill was the ſubſtance, and _*; — 2 
race few b _ 


the addition dorh cncly the quality, and the aJteration was not of the fub- 
Rance buronely of the qualicy, or of the name of the mill, and thac wichout any prejudice + © » 


in the watercourſe co the owner thereof ; for theſe cauſes * was reſolved, That the preſcri- 
ption did remain: If a Corporation have Franchiſes or Priviledges by grane or on, (9 ] 
and akerwardsthey are incorporſte by another name, as where they were and Bur- 
gelſe: before they are made Mayor and Comminalty ; or Prior and Covent befote, and 
akerwards are tranflated inco a Dean and Chapter, alchough in theſe Caſes the name 3nd 
qualiry of their Corporation be altered and changed,and chiefly inthe Caſe of Prior or Co- 


Cc 3 yent, 


Lanterels Caſe. Part IV. 
Jar wboare dead perſons in Law they are made ſecular ; yer thenew Byg 
ma. She franchiſes, priviledges, and mg which the © + ones Fu 
Body politick bad cither by grant or by preſcription, for no perſcn fhall be prejudices 
chereby. Vide 14 He6-12. 37 Aſ.6. 38 Aſ.22. 39H. 6.15. 

Another reaſoa was added, That whet a man hath any thing appendant or appurtenan: 
to a houſe or mill, the moſt perdurableparr thereof is the land in which the foundation ic, 
and upon whichell the building of them doth conhift ; and in reſpeRthereof, by gran of 
alt lands, all his houſes, mills and woods will paſs, And fo it was reſolved, as Peph,n 
chief Juſtice ſaid, by ry and Dier chief Juftices, upon conference had with divers other 
Jufticesin a Caſe referred tothe faid chief Juſtices. For in a Precipe, where a houſe, mil), 
"* wood is demanded, the warrant of Attorney is i» p/acito terre: And in the Caſe of 
voucher, when is given for the Tenant to have in yalue againſt the vouchee,:)« 
Judgement is, 2» rorerlyy. Ants of the youchee ad valentiam, yet thereby he (hall 
haye houſes, mills, woods, &c. And in ſpecial Caſes by Recovery of lands, a man (hall 
recover houſes, as it is holden by ſome in 4 E-3-161.6 E.3.2383.2 E.3.37. Plow. Comp, 
x68. & 377- 238 H.8. Dier 47- and therewith a ++. nas mw Law ; for ines 
funds, omne edificium & omen continet wy : r eſcnpuon or gran ſhall re- + 

the moſt perdurable jet which edatame sf Law includerh the whole, 
y poyfent-eork was reſolved, That alchough chat the houſe or mill falleth by the a& ©: 
default of the owner, or by another wrong, yetfor as much as the perdurable part which in- 
cludeth allthe reft doth continue, he may rebuild the ſame without any loſs of ary apper- 
danr-of appurtenant to it, but it ought to be upon the ſame place which maketh the c14 


. + foundation of the old houſe : For as the ſame doth ſupport, and in Judgemen: of Law in- 


clude tbe old houſe when ic Rood, ſo it ſhall ſupport and include the new houſe, and fo in 
* , a tnannera continuance of the old houſe; And ſo the 2 nere which Perkins made fo, 128. 
: > alt reſolved. And fo irwas faid a the Caſes of - gpm ear aforeſaid, when 
the alteration, or or name the houſe, doth not bring in any prejudice to 

- = wed ary 5. igiering if 
Reported by Serjeant Bendloes, ich. 3 H 8. Rot. 649. inthe 
brought by Sir Wiliew Capel againſt Robert Apprice and 
ins called old Hedbew Park in lictle Hadbam in the 
made conuſans as Bailiffs ro Richard Biſhop of 
| Knighc was ſciſed of the Mannor of lictle Hadbamw 
.." infee,wher place parcel, and held the ſame of the Biſhop of Londos, 
=_—_ 7” ſue de Stortford in _Con' pred, per homaginm, fidelitatem, & ad [cutaginm 
_ xl.1, cu «ceiderit, & ad plus, plus, ff ad minns,winu, o& per reddit uns 
© © 0x. proWard Cuſtripred ad feſtuw ſantti Michaclis Archangels annuatim ſolvent, 
ac per veddirums xiti,s. 50.4. pro auxilie vicecew' ac four Feafts the year ; And for 15.5. 
for Caftle behinde for chree years &c. he 2vowed the taking of one of the (aid four 
.  borſes, and for 40.5. for aid of the Sheriff behinde a)fo for three years, they did avow al(o 
. Jo gs Pere try "And the Plaintiff in barre of the Avowvry as to the 
eaking of the horſe for Caftle gard, ſaid, That before the beginning of the faid three years, 
Caftram pred i108 Corr w6t of penicns in deca/ſum <xtirit cf adbac exiſftit. & hoc pa- 
« ra eft vorificare, unde petic judicium fi pred' Rich, Appriceytye. pro aliquo reddits pro 
Wards Caſtr: pred' fic obruti & penitns in decaſum exiſten,capt' pred wnime equi juſt am 
| deber,c. Upon which it was demurred in Law, and as to the aid of the She- 
itt- ic was alſo demurred in Law: And in this Caſe it was reſolved, That alchough the 
| Caffle be fallen down. and yet therencdid remain. For when the Tenant holdeth 
of the Lord ro ward or repair Lords Caflle, and afterwards ſuch ſervice (as Lutleton 
KGirth in the Caſe of Socage) was in anciear time changed by murual affenc of the Lord and 
Tenant imo an annual rene, yetitis ſaid, Thar fuch rent is paid pro wards Coftri, that is, 
inſatzfaRtion ward; Coftri; Forin this Ca and the like (pro) 6gnifiech plain and per- 
: and ſatisfaQtion, and not conditional, or ſacisfattion temporary, /cil: 
—_— the Lord may have the Caſtle ward when he will, for the ſcilin of the 
leiſkm ofthe Caftle in ſuch Caſe : Buc if*the Tenant holdech rogard che 


» > 


rent is | 
Caſtle of the Lord, and the fallerh, the fervice is ſuſ] until ir be reedified, buc 
then the tenure ſhall noc be in ſuch OI ar ares bur by the Caftle gard, 


and the avowry ſhall not be made as in the Caſe ar it is for the rent, bur for the 


Caſtic 


Part IV. Lutterels Cafe. 


Caſtle gard: See Lit.26:b. that if a man hold his land by certain reac for Caſtle gard, 


Littleton faith, that ſuch tenure is renure in Socage which cannot be if the Caſtle gard re+. 


main, for then the tenure ſhall be by Knights feryice, for Lirtleren ſaich, That where the 
tenant ought by himſelf or by another co doe Caſtle gard that fuch a tenure is 2 tenure by 
Knights \ervice ; ſo the difference berween reng for Caſtle gard, and ſervice to gard the 
Caftle. The ſame Law if the tenant holdeth of his Lord by certain rent for work- days, or 
any o:her ſervice. And Sir Vi4iam Capel the Plainriff percerving the opinion of the Court 
to be againſt him in both the Points was Nonfuit : And both the ſaid rents as the faid Set- 
jeant Reporreth are paid to this day. 

And when a man holdeth of another in Socage, or otherwiſe, as of his Caflle, and after- 
wards the Cafile fallerh, and is utterly ruinated, yer the tenure doth remain ; Por it is to 
know, That when any tenure is of any perſon as of a Caſtle, in ſuch Cale the Caſtle doth 
include in it ſelf a Mannor, for Ceſtr»m as a Mannor eft nomen generale & colleflivum, 
and may include in it (elf divers things, ſci/. demeans and fervices,&c-. 5 H, 7.9. Land 
may be parcel of a Caftle, vide 29 H.6. Travers 4. That 8 Hundred may be as well 
parcel of a Caſtle as it may be of a Mannor, as itis holdenin 8 H.7.1. And therefore 
when a tenure is of any one as of his Caſtle (which always in ſuch Caſe induderh a Man- 
nor) although thac the Caftle be ruinated, yet the tenure without queſtion doth remain : 
Vide xg E.2z. Aſſ. 399. Divers tenants held of another as of his Mannor by fealcy and 
ſuit to the Lords mill, the Lord aliened the mill, with che ſui of the tenants, and afcer- 
wards the vendor died, and his fon entred, and conceiving that the tenants who held of his 
Mannor could not doe ſuit to him who had not a mannor, of himſelf made a new mill elſc- 
where upon parcel of the demeſns,and had the ſuit to his own mill which the vendee ought 
to have had ; for no man can have ſuit co his mill by reaſon of a renure if it were not of 
corn growing in certain land which is within his mannor. Vide 17 E.3. 97. 29 E. 3. 12. 
16 E.;. Avowry 92. And by the ſaid Caſe it appeareth, that alchough that the ancienc 
mill be alicned, or if it fall down, the Lord may ere a new mill in any other place within 
his mannor, for the tenure in ſuch Caſe is to doe fuit to the Lords mill generally, ahd nor wp 
any particular mill : Note well all theſe differences. % 

Another Error was aſſigned becauſe tharthe preſcription was that wagns pars a9ue en- 

j#u/daw rivuli,”>c. and that was incertain how much of the water ſhall be | 
within theſe words, mogns pars 4q=e ; and declarations, and ſpecially in Ations upon 
the Caſc,ought to be certain, and the whole Caſe ought to be ſhewed in certain, and if the 
erach be that if one River before it cometh to the mills divideth it ſelf into rwo branches; 
whereof one onely runneth co the mills, the berter form were to preſcribe to have aque cwv- 


ſ=mto the ſaid mills, for eyery of the laid branches is aque cxr/m ; Dnod fait conceſſuns 


as to this Point ; bur it was reſolved, that akhough the Declaration might have 


beer form, yet in” ſubſtance it was well, for it was not poſſible ro ſhew much water ... ; 
-Tunneth co mills, and the quantity of the water is not material, for as muchas the Defen» _ 
dant by che breaking of the bank, curned the water which ran-co the ſaid mills, Yide &. 


El. Dier 248.6. where in an Action upon the Caſt the Plaintiff declared that the Defendanc. 
dovertit wultum cxrſus aque : and another prefident is there ciced berween Wikes and 


Serle; That an Aﬀte of Nufans was brought pro diver fone majoris parts cnrſus aque, * 
t by Sir John Popham chief Juftice and bis Companions Juftices; 


| by which the 
x Hwa was affirmed. Note chis Calc, that ic was adjudged by beth the” 
d 
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Draries Cale. Part Iv. 
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Trin. 43 liz, 


Draries Caſe, 


' Revy brought a Wric of Error upon a Judgement given in the Common Pleas in a 
(5) D%z: impedir brought by the Queen, where the Caſe was; A Counteſs being 
a Widow did rerain two Chaplains, and afterwards did retain a third, which third firtt 
purchaced Diſpenſation to have rwo Benefices with Cure, and accordingly was advanced to 
two with Cure, whereof the firſt was aboverhe yalue of 81. And if it were lawfully quali- 
fied within the Statuce of 3x H.8$. was the queſtion in the Common 'Pleas : For if he 
were lawfully qualified, then che firſt Benefice by the taking of che ſecond was nor yoid ; 
and ſo by conſequence notitle ro preſent for Laps came to the Queen ; And by the plea. 
ding ir doth not appear that the two firſt Chaplains were living when the third was 
adyanced, for it was averred onely that the ewo were alive at the time when the third was 
retained, upon which great Queſtion did ariſe in the Kings Bench : And it was reſolved iq 
the Common Pleas, That title to preſent for Laps was devolved co the Queen, and there- 
fore Judgement was given chere accordingly. And after many Arguments at Barre and 
Bench upon the Writ of Error ; the Judgement given in the Common Pleas was affirmed. 
And in this Caſe two Points were relolved. 
r. When the Counteſs retained two C wry which; two are onely capable of Diſpen- 


fation according to the ſaid AR of 31 H.8. by whichit is provided, That Counteſs 
being a Widow may haye two Chaplains, w every one may purchace Licence or 
yer 70g Then when ſhe reraineth two the Scatute is executed, and the retainer 
of the third cannor deveſt the capacity of Diſpenſation which was by their retainer in the 
[80] + rſt ewo:For although chat the Counteſs might have as manyChaplains as ſhe would at the 
PROC: Law, yet ſhe cannot haye wc, 2 rwo capable of Diſpenſation by force of 
þ 4” © pe Sramne ; _ _—_— requiret ar he wg On Ax ; nf firſt prefer- 
F - ,>o red, & qui pri temporey potior eft jure. iS Point hat now four times 
of adj . the Pie Fibers Eliz.. Ret:724. in 2 Ynare Impedit be- 
_ a preen the Queen and the Biſhop of Lixceln, the Prefident of Aſaxd{in Colledge, and Jobs 
- i” BD Sha fing ark: 2. be ay ba? rf 3. RO ory — inthe Common 
et” $; and 4, now in the Kings de Dier 312. anion of Cathy, Saunders 
bs Ce ind whe Bey aiowed bn three Be by Ks Lecters te 
{pea If; ons endo fe apprentice Pluralities, the three who are firſt promo- 
Wee are warranted bythe Statute, and yet the retainer was not according to the Statute, 
IN t in £quali jure melior eft conditis o 
ie / 3 Th Ic was relolyed, That when the farft rwo were retained according to the Scatute, and 
f 


—f) * 


= = iy peanine CPU JAIN, FRI of the third —_— were goed 
T w,yct it was void to ca to purchace ation with- 
7 v %o*/;n the Sxckie, and theater allo iher rhberber pa Gn gry before the adyance- 
5% :c_. mentof the third, yer for as much as they were alive at the time of his rerainer, which rc- 
2 .ox C A gainer was at the Common Law, andnot according to the Statute, therefore he ought to 
2754 a. new retainer after their death and before his advancement, for qued ab initio non 
, alet, in tran temporss non convaleſcet; As ifthe ſon and heir apparent of a Baron retain 

fe gafChaplain, and give unto him is Leers unde bis hand nd ſel; and afterwards bis fa- 
Gs A. ther dieth, and this Chaplain purchaſerh Diſpenſacion, this retainer and theſe Lerters Pa- 
 "D> kh ; Tents will not ſerye bim, decauſe they were not —_— _— : And if a Ba- 
” 35 Je © , <nretaineth two Chaplains according tothe Statute, and they purc Piſpenſation,and 
, are adyanced according tothe Statute, now if the Lord diſchargeth one of them of his ſcr- 

vice he cannot retain another during his life, for then by ſuch means he might advance in- 

finite Chaplains wichoue number, by which the Statute ſhall be defrauded, for the Scatute 

limiterh him to three to have of the AR. And ſo was ic adjudged in the 
[6] Common Pleas, Baſch. 28 Eliz. Ret. 1130. in a Quere Impedit berween the Queen and 

the Biſhop of Gldncefter and Edward Savacre, and affirmed by a Writ of Error in the 
Kings Bench; And it was faid, That the faid Att of 21 H.$. ſhall be caken ftritly againſt 
Pluralities ; And therefore it hath been bolden, Thar if a Baroa who by the Statuce may 


retain 


ar 
- 


"- TpanlV. Slades Cale. 


rerain three Chaplains, be made Warden of the Ports, who may have a Chaplain 


be made an Earl, yet be ſhall have bur five in all, & fic de caters, 
_ Tanfield and others were of Counſel with the Plaintiff in the Writ of Error, and the 
Attorney and others with the Defendant. 


m_—— 


Trin. 44 El. 


Slades Cale. 


Obs Slade brought an Aion upon the Cale in the Bench againſt Hamfrey Mor- 
ley, (which plea began Hil. 38 Eliz.. Rer.305. ) And declared, that where the Plain- 
tiff 10 Nov.36 Eliz.was of a Cloſe of land in Halberton in the County of De 


ves called Rach Park, ining byeftimation $. acres for cerm of divers then and 
ems end fo polefed, the Fizmaifche fad 10 Nov. hefaid Cloſe aforeſaid ſowed 
with Wheat &Rie, which Wheat and Ric 8 Mais,z7 Eliz.yere grown into Ears: The De- 
feadanc in confiderarion that the Plaintiff ar the ſpecial inftance & requeſt of the ſaid Hamf, 
bargained and fold to him the ſaid blades of and Rie growing upon the ſaid Cloſe 
(the tiches due to the Parſon,&c. excepted) did affume and jo the Plain pay 
ro him 16 |. at the Feaſt of S. Jobs Baptiſt then next to come ; and for not paiment there» 
ofat the faid Feaft of S. Job» Baptift the Plaintiff broughe the Aion ; The Defendane 
Non afſnmpfit mods + forma, and upon trial of this iflue the Jurors an man 
erdit, /cil, That the Detendant hr & the Plaintiff the Wheat and Rie in 
ing upon the ſaid Cloſe as aforeſaid, prowt in the ion is . And fur- 
Ge fond: chae berween the Plaintif and Defendant, there was no other promiſe or aſ- 
ſumption bur ooely the ſaid bargain: And againſt the maintenance of this Aftion divers 
ObjeQtions were made by John Dederidge of Counſel with the Defendanc. 
xt. Thatche Plainciff upon this RY remedy by Action of Debt 
whichis an ARtion formed in the Regitter, and therefore he (ball nor have an ARtion upon 
the Caſe which is an extraordinary Aion, and not limiced within any certain form in the 
Regiſter; for #65 ceſſar remediam ordinariam, ibi decurritar ad extraordiaariam, 2s it 
appeareth by all our Books ; Er »ulss debet agere aftionem de dole, nbi alia attio ſubeft, 
The ſecond ObjeRtion was that the maintenance of this Aftion doth take away the De- 
ſendants benefit of Wager of Law, and ſo bereayeth him of the benefit which the Law 
hath given him as his birchrighe. For peradvencure the Defendanc hath paid or ſatisfied 
the Plaindiff in private berwixe them, of which paiment and fatisfaRtion he hath not as 
witnels, and therefore ic ſhould be miſchievous if he ſhall not wage his Law in this v 
INES wait) that GE NED Bl not A 
ro or attainder , becau [4 Kings tive Sub- 
on ioetl br onfied of his mages ofLom which Þ bis Deckrighe Tie tofdes fa 40 Be. 
$50 Aſſ.1. 16 E.4-4- & 9 Eliz., Dier 262. And if the King ſhall loſe the focfeicure 
and the debc in ſuch Caſe, and che debtor by Jud of the Law ſhall be rather diſ- 
= Oc gr ts who rg grain perm F 
bis diſcharge, that in truch were due and paiable ; 4 fortiors in 
the Caſe ar Barre, che Defendant ſhall not be charged in an Aion in which he ſhall be 
ouſted of his Law when be may charge him in an Action of debt, in which he may have 
the benefit thereof. 


And 8 to theſe ObjeRions, the Courts of Bench and Common Pleas were diyi- 
ded ; forthe Juſtices of the Kings Bench held that the ARtion (notwit ing ſuch Ob- 
xRions) was maintenable ; And the Court of Common Pleas held the contrary, And 
for the honour of the Law, and the quiet of the SubjeR in the a g of ſuch diverſicy 
of opiniuns-( 2554 nibil 1» lege intolerabilins oft candem rem diverſe rw cenſers) the 
Caſe was argued before all the Juſtices of Ted BOY the Exchequer, 
feil. Six opham —__—_— Juftice of Eng/and, Sir Edmund Anderſon Knight chief 
' Juſtice of the Commoa Pleas; Sir #i{iew Periam chief Baron of the Exchequer, _ 

| Gaway, 


in reſpe& of his Office, yet he ſhall have bur chree. And ſo if a Baron hath three, and 
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"  Gawdy, Walmeſley. Fenner, Kingſmill, Savite, Warberton, and Telverton in the Exche. 

f wot part,” aka pl the Queens Attorney tor the Plaine, and by Jebx Dodridge for the 
fe o*4:Defendant; and at another time the Caſe was argued at Serjeanes Inn before all the faig Ju. 
4+ 2 Rices 20d Barons, by che Attorney General for the Plaintiff, and Francis Bacon for the De- 

dant ; and after many conferences between the Juſtices and Barons, it was rejolyed, 

at the Aion was mainteaable, and that the Plaintiff ſhould have Jucgement, An4 1n 

this Caſe theſe Points were relolyed. | 

| That alchough an AQtion of debt liech upon the contract, yer the bargaincr may have 

/ his Aion of debr,or Aion upon the Cale ar, his eleRien,and that tor three realons or cau. 
OC> 2 1. In reſpe& of the infinire preſidents (which George Kempe Eiquire Secondary ct 
_ Ap the Prothonotories of che Kings Bench ſhewed to me) as well in the Court of Comon Pleas 
with Y 25 in the Court of Kiogs Bench, in the reigns of King H.6. Eq. H.4.& H.8. by which « 
£6] / appeareth, That the Plaintiffs declared that the Deſendants in conhideration of a ſale ;g 
2 * them made of certain goods, did promiſe to-pay ſo much money,8c. in whch Cates he 

hr Plaintiffs had Judgement. To which preſidents and Judgements beirg of fo greac rym- 

" ++ ber, in ſomany ſucceſſions of ages, and 1nihe ſeveral times of ſo many reverend Judges,the 

e {- Juſtices in this Caſe gave great m_ - and fo the Juſtices in ancient times; and trom time 

to time did as well in matters of form, as in deciding of doubes and queſtions as well at the 

Common Law, as in conftrutiva of As of Parliament : And therefore in 11 F.3. Fr. 

* | gmedon 32. it is holden, That the ancient forms and manner of preſidents are ro be maincai- 

4 p+y + *nedard kept ; and in 34 Aſ.7. that which hath nor been according to uſage ſhall nor be 
as bar, ſuffered: In 39 H.6- 30. the opinion of -Priſer and all the Court was, That in a Writ of 
2. . » /+ meſa the Plaintiff ought to ſurmiſe the tenure berween the Lord paramount and the meſn, 
, as well as berween the meſa and the tenant, and ſhew there civers reaſons and caules of 
** their opinions; Bur whea the Juſtices were informed by the Prothonotories,thac the Book 
>” ad ed les T ales, contained the form that had always in ſuch Caſes been uſed ; the Bock 
0 [24 ſaith, That the Juſtices reſolved, chat they would not change the uſage norwithandirg 
©» /, o« e*that their opinion was to the contrary ; and according to the prefidents they awarded the 
= / «5 Dcdarationgood : 4 E.4 44- Ina Wric of Error brought by Job» Paſftes to reverſe an 
aq. /. outlawry am he To not _— yo — whoſe ſair » — vp wr ard 
y_ the Juſtices ſaid, that was a ſtrange Writ, and no certainty thereby ; for 
p {4 bor the Writ it did not appear whecher be were outlawed at the fuir of the party, or At the 
4 *Zt. _ Kiogs ſuit, or in whar ſuir, Or for wee Keg: it might be that he was outlawed for fe- 


Tony ,debt, treſpaſs, accompt or fine to ; Bur when the Court was informed that 

the ancient form was ſuch, then they ir opinions and awarded the Writ gocd. 

And reſolved, that common courſe maketh a Law, although that now as there it was (aid, 

chaps reaſon willeth the contrary : Bur there the Juftices' ſaid, We cannot change the 

Low now, for that ſhall be inconyenient. And therewith agreeth L. 5 E.q.1. where it is 

ſaid, That the courſe of a Court maketh a Law : Fide 2 & 3 Phil. & Mar: 120. the Sta- 

> euce of Weſt. 2.cap.12. Lucd Juftic' corem quibus fermarnuw exit appeluw & terwinat”, 
WL , | enquire of damages where the Defendant is acquitted, yet expound the Law 
YC / <4 nAlgeioRt the expreſs letter, /eil. That Juſtices of Nip prins ( whom the appeal was 
"7 not began) ſhall doe it; And many others to this effet are in our Books : But for as 
F, cf fidents, ſee a notable Caſe in L,5 E.q-110. for certain rules nces in this mat- 


ter ; there it is agreed, That where a queſtion was of a retorn of an Afﬀſe, ard two or 
three prefidents were ſhewed, which with the ſaid retorn; and the Juſtices ſaid, 
[94] that two or three prefidents doe not a Law or cuſtome, eſpecially when there are here 
in Court 46. and more prefidents to the contrary ; but if there were no preſident tothe 
c it were another matter, if not that the Court doe adjudge it againſt reaſon, and 
then it ſhall be amended , for perhaps the preſidents pafled without challenge cf the party, 
or debate of the Juſtices, as then (as it is there recited) of late it was in a Wric of Error for 
reverſing of an outlawry in the County of Lancafter, and the Error was becauſe the She- 
riff retorned, That ad Com* Lancaſtrie tent 5b1d', &c. where it ſhould be, ad Com' Lan- 
Caſtrie teni' apud Lancaſtr', or other certain place to which this word (3bidems) ſhall have 
relation ; and although thar there were ſhewed 100, preſides according to the faid re- 
tornyyet the outlawry was reverſed : So in divers Caſes prefidents do not make a Law ; acd 
therefore it was ſaid by the Juſtices to the parties, That be who will baye adyantage of 


preſi . 
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prefidents ought to ſearch for them at his peril, and for his ſpeed, for che Court will noe 
46 97 for if none, or no uſual Larry are not = the Court ought to 
Judge according to Law and reaſon, | 
Out of which Book x. Ic is to be obſeryed, that two or three or ſuch ſmall number ot 
doe not make a Lay againſt the generality of prefidents in fuch Caſe. 
2. That the retorn of Shefs or Entries of Clarks without challenge of che party, or 
confideration of the Courr being againſt Common Law and reaſon, are not allowable : 


But when the prefidents are Judicial, ſcs/. where the Juſtices by divers ſucceffions of 
have given in ARions there brought, it ſhall beinended chat ſome of Counſel with « 


pl ©. 
Wat 
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new, if ſuch retorns or entries of Clarks and Officers be clearly —_ 
the Juſtices againſt Law and reaſon; So inthe Caſe at Barre it was refolyed, Nez 
mulcitude of the ſaid Judicial prefidencs in ſo many fucceffions of ages well prove that if \ . 
the Caſe ar Barre the Aion was maincenable. I 

The ſecond cauſe of their Reſolutions was divers J ts and Caſes reſolved in our ” 
Books where ſuch rye en, hath been maintenable, when 
the might have had an ARion of debr, 2x H.6, 55.6. 12 E.4.13- 13 H.7.26, 
20 wg b. & 20 H.7.8.6. which Caſe was adjudged as Fitz, Jewves cireth it, 22 H.8, 
Dier 22. 6. 27 H.8.24& 25. in 7 atam: Caſe, Nerwoeed and Reads Caſe adjudged Plowe 
dens Comm. 180. 

3- Ic was reſolved, That every contrat executory importeth in rms A 
for when one agreeth to pay money, of todeliver any thing, thereby 
or deliver it; and therefore when — — —— — — ————— 


money to che other, in this Caſe both parties may bave an AR 
upon the Calc A ſmmyſit, for themutual executory agreement of | 
porteth in ic ſelt reciprocal Aion upon the Caſe, as well as Aion of debr, and there« 


[ 


be a good barre in an Aﬀion 

of debe upon the ſame contraft ; > vis verſs, recovery or barre in an Aﬀion 

ofdebr. is a good barre in as Aion upon the Caſe upon' 4 ſawpſir; Vide 12 E.4- 13.4. 

2 R.3-14- 33 H.8. Ation ſwr le Caſe Br.toy. 

+ In ſome Caſcs ic ſhall be miſchievous, if an Aion of debe ſhall be onely b " 
not an Ation upon the Caſe, as in the Caſt berween Redwes and Perch, 2 & 3 Phil. 

& Mar. Dier 113. ; Quan of Bcey yea cenain conſideration Redwen ſhall 


deliver unto Peck, 20. Quarters of during his life, and for not deliyery in 
one year it isadjudged thac an Afton well lierh, for otherwiſe it ſhall be miſchievous to 
Peck, forif be ſhall be driven to his Aion of debc, chen he himſelf ſhall never have ic, 
bur his Executors or Adminiftrators,for debt doch not lie in ſuch Caſe till all the days be 
incurred, and that ſhall be co the bargain and intent of the , for Peck doth 
ide it yearly for his neceſſary uſe : So 5 Ma. Br. A Gin ſur i Caſe 108, that if 8 
(be given in marriage to be paid ar ſeveral days, 2s Afticn upon the Caſe lieth for non 
athe firſt day, but no Aion of deb lieth in fuch Caſe cill all che days are 
in theſe days in as mavy Caſes as ray be done in the Law, to ouſt the 
fendanc of his Law, and to try the ſame by the Country, for otherwiſe ic ſhall bea great 
occafion of Perjury. | pg 
6. It was aid, That an Aion upon the Caſe Aſſnmp ſit is as well a formed Ati- 
on and contained in the Regiſter, as an Aﬀtion of debr, for there is ics form. "Alſo ir appea- 
ria =. +” planner wa mann en ne oee 
Togoer 


the Plainciff may beve anocher formed Aion in the Regiſter, F.N.B. g4. g. 
103.6, If a man hath a Mangor within any Honour, and hath « Leet wi Marmor 

his Tenants, if he or his Tenants ace diftrained by the Lord of the Honour to come to the 
Leet 
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Leer of the Honour, be who is ſo diftrained may have a gerera! Action of Trefpaſs,cr a (je . 

cial Writ upon his Caſe : 59 if any Officer take roll ct him who ought ro be quit cf :c11, 

he ſhall have a general AQon of creſpaſs, or an Aon upen the Cale, os appeareth toy 

Fitz jbid.94. And if a Prior or other Prelate be riding in bis jourrey, and cre d'firaire-1 

his horſe upon which he riderh when —_ diftrain other goods, he may have a general 

ARion of Treſpaſs or an Aion upon the Caſe, as appeare®@in the Regiſter 100. & F.N. 

B-93-H. Iftbe Sheriff luffer one in Execution upon a Statute Merchant to eſcape, the cc- 

nuſce may have an Aion of debr, or an AQtion upon the cafe, as appeareth by the Regs. 

fer 98.h. & FN.B. 93 B.C. So if a" man put the Executors of leflee for years out cf 

ir-rerm; they may have a ſpecial Writ upon their caſe, as appeareth F.N.B. 92. & &:. 

ifer 97. and ye he may bave an Ejettione py or Treſpas. And therefcre it was ccn. 

Eged in all caſes when the Regiſter harh two Writs for one caſe, ir is inthe parties 

3D © {4 elegiontotake which Writ be will :- Bur the Regifter hath rwo ſeveral AGions, Aticn 

-- upon.the caſe upon-Aſſwwpfer, and alſo an Ation of debt, and therefore the party may 
op the one or the as 

% if | -And'as tothe ObjeRion which hath been made, thar it ſhall be miſchievous to the De- 

fendant that he ſhall not > adnener thu rr as much as hemay pay ir in ſecret : To that jr 

| anſwered, Thar it ſhall be accounted his folly that he rock not ſofficient witneſſes to 

Fi prove the paiment he made ; Butthe miſchief fhall be rather on the other part, for row 

"SPP Experience Proves that mens conlciences grow fo large, that the reſpeR of their private 
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commodity inducerh men (and chiefly thoſe who have declining eftates) to perjury ; for 
; is canſa (a5 one ſaith) eff ſepennmers bec ſerule precipitinms Lk de- 
firneudas mi animas ad inferuum : And therefore in debt, or any AQtion where 
Wager of Law is admitted, the doe not aCmir h'm to it without good watrirg,ard 
due examination of the party. asco the Caſe which was cited, That debts or quties 
due by- concraQt where the parry my vage his Law ſhall not be forfeit by utlagary, 
becauſe the debror ſhould be oufted of his Law ; *T © that it was anſwered by the 
Agorney General, that in Caſes by Law debts"or duties ſhal be forfeit to tic Kirg, 
and- fo are the wy net the Books, ſcil. 3 E.3.Corene 343- 19 E.2. Averry 
323- If the tenanc of a Prior alien be amerced for want of a ſuit at a Court Baron, 3rd 
the King ſeiſeth the temporalties ofthe Prior alien, yer in an ARtion of debt brought fcr 
the ſame by the Prior alien, be ſhall 'wage bis Law, asit was adjudged in 6 E.6. in Ser- 
jeant Bendlees Reports, 28 E.$.932. in' Accompr, and Stamford Pleas of the Crown 188. 
. and infinite prefidents in all ages in the Exchequer which I have ſeen approve ir. Ard o 
« was of late reſolyed in the ver; and fo was it holden in this Caſe by Pephamn, 
Anderſon, and all the other Juſtices with whom 1 have conferred, againſt the ſudden opi- 
nions in. 49 E-2- 5:50 Af. 1. 16 £.4-4. & 9 Eli. Dier 262. 20d fo have you a doubs in 
our Books well reſolved. ' 

And noce Reader, that in eyery Q#o wins: brought by the debtor in the Exche- 
quer againſt one who is indebted to him pon a ſimple concra, the Defendant ſhall nor 
have his Law, forthe benefic of the King, as appeareth in 8 H.g. L29.66. 20 E.3. hg 
z0H.7;6, and yet the King is nor party, 4 fortiors when ſuch debt or duty is forfeit ro 

- the King, and the King is the ſole and immediate party: And note Reader this Reſo'u- 
tion agreeth as to this point with rhe Judicial Law of God, vpon which our Law is in this 
point ed, for it appeareth by the 23 Chapter of E xedww ver,7,10,11. If any man 
deliver co his.neighbour money, @#c. 10. 1f a mandeliver unto his neighbour an als,or an 

' oxe,or a ſheep, of any beaſt ro keep, & it die,or be burt, or driven away, no man ſecirg it, 
then ſhall an cath ofrhbe Loudtbe berween them both, that he bath not pur his hand unto his 
giohbours goods, and the owner thereof ſhall a thereof, and he ſhall nor make i: 
ad, © By which it appeareth, that it is in the on of the parry, either to charge the 
c——_— wicneſles if he will and to ouſt him of his Law, or to referre it tothe De 
fendants © And the Text faith, Nalls/que hoc viderit, ſcil. if there be no witneſſes. 
So by our Lawin the ſame Corps the Texc,the owner hath his eleQion either to bricg 
his Aion upon the Caſein which the Defendant cannot wage his Law, or an AQtion of 
debtin which he may. ” | iz bec caſu eft fink :- for the Plaintiff is bourd 
chereby, and it is the end controverke. ' And I wonder in theſe days ſo little corf:de- 
ration is had of an oath, as Idaily obſerve; Cam jurare per Denmw atm religions ſit, 

quo Deus ttÞ adbibetir tanquans ts qui fit omninm rerum maxinmns,&c. 

Mich, 
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Adams and Laemberts Caſe. 


N an Ejetione $rms berween Adams and Lawwbert for lands in Buckingham 

the County of Backs u of guilry pleaded, the Jurours gave a ſpecial yer- 

> 4 pnauan ir gr A arf Arn A — 

fre to his mill ; and. afterwards: by his will in writing deviſed the ſaid lands to 
" Borton his younger brother 


. durante vice ſnd i5veniat annum C apellanam pro anime {Hts }. Barton ſeniarss, 
aliorum in Eccleſia S. Petri in villa de Buck. quatidie celebratur > Er woluit quod pred? 
Job. frater ſuns aunuatirs durante vite ſua perſoivas difls CapeBane in 

ſuftentar ſna 61. 13 1. 4 d. de exitibusr & proven' tenewentoy pred. Et guſuyer 

qued 47 Job. frater ſans darante vita ſue inveniat in vil 6 bomines ſive 
famine: ad orana' pro anima ſus  alior in rftaments nomina!* finguls dicbue im- 
perperunm : & qued daret qualibet ſeptimane durante vita [na cniliber iyſornam paxyer 
4d. & ctiam cuiliher ipſor um manſios' proat (Des d:ſpenente ) pro eu conflienit & ordi« 
n4vit : ft etiam quod idew Foh. frater [ans tota vita ſua invenitt nun ou 
dent' fingul#ui diabus & noftibus cor' [antto Remwalds in Ecelefpa pred, prout woils inven- 
ru: eft > ſuftemarn: ;, Er qued idew 7. frater ſuns darante wita ſus teneat ſem texeri f a> 
ciat Anniverſarizm ſuum in Ecclefpa pred, in que quidems Auniverſario invenies idew 
}. frater ſuns anzuatim dxo! cereos nefte ad Dinge, & dic ſequente ad Mill. wnaw ſcili- 
cet ad capnt, Of alter? ad pedes ſepultare bs teftar ardemes, bet corre ponder ant” 
ares lib. quibns exequiis complete, veluis qued totum id q Hs ceren refed? faerit, 
dimittat' & rewan' altars S. Jacobi in Eccleſia pred ſuper candelabrow ibidem exiften'; 


wichio (194. #] 


for his hife;- ſwb condirionibus /equentibus, viz. Qudd idenn 


capell cantar* ſue pred' ingults dichn: feftivis ad Mrfſ, quamdia durare peterit defervis }.., 


ter” : Etquad ider Fo. frater [uns teta vite ſua darant', inneniat anuuat' nnum torches» 
raw competent” ad altare pred' deſervitar”: Er volmt onatie pred tenement” poſt mor- 
rem pred”. Jo. fratrus (ni integr* remanerent Marg. & Iſabel. ſeroribus ſun, ad vitam ra- 
rum & carne alteriss dintins viven' ; {ub condicione qued eadgrs M.ect 1. carum viteruw 
darant” faciane perimplers et ebſervars omnia opera ſuperins limitat' tn forma pred, E: 
peſt merrew pred Marg. ot {/abell. voluit qued omaia (pred tenement” remancant Will. 
Fuw. revend þhs et her' de e [ne legitume procreat' ; \/nb:canditione qued ipfs obſer- 
v4xt envacs &t þ encra ſupraſcript' in forms anedilf mperper*; Et þ conting at 
pred i. Fow, fine bar de corper” [no legitime procreatic ebire, tuuc omnia et fingula pred 
mnt 2. Somerton conſanfuince ſue et hered' de corpere [us legs- 
time exrux' {ub conditione quad ipfe enunia & fougula onera/ſnpr in forma 

&. ebſervent unperpes* : Er þ 1pſums 1. Somerton abſque har! de corpor” ſno legitins' ex. 
exnt* obire conmagerst, qued exrunc emnia preditta tenewents sutegre remanen” Wil, Pur- 


40. 4u3, extunc prox” ſequen' & plenar” camplend? : Cu- 
| quiliber cornm Magiftr, & ſucceſ. ſuernmm durante corum 
rerw*, faciant & perimpleent emnia & « onera /upralimitas' in formaſupradi&# : 
Et þ cemtinget pred' 1, fratew ſunm durante vits {na in perficiend* oners ſupradif? de- 
ficere, ſen il now perimplere, ant omnia pradita tenements darante vita [ua nex compe- 
cent” ſuſtentare & reparare, ſen ea ant aliquam parcel caruna' ahienare five ad 

valor ea dimnittere in prejudic' cater* perſonar uw wn remancr [uprad nominat” ; 7 vb wen 
twnc bene licebic pref. Ma. & I. in predifta tenementa cum pertines' intrare, & ea re- 
tinere ut in rewan ſue pred” abſque contradif?t* alicajus, & qued extune flats pred 
Fo fam ſui anwnene ceſſat, & nullixe fit valeris; And the like condition or limication 
of forfticure-is annexed co all the remainders in the ſame Will ; and if all in remainder 
forfeit the ſaid cenements co remain to the ſaid Fob» Barron the Teftaror and to his beirs 
for ever. Swpportand ,C+c. Er quia hec mea volumt” pro bans Animarym paris & mairis 


meer un, 


pred perimpleans * 
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meorum, pro anime et:4m mea animabu/que frarrum, ſoror', parentum & benefatt” micy 

edit* fuit, & ordinat' : Precor & enero prea' fratrem menm, prone pro me & ſe volucrit 

reſpondere, quod ipſe rota vite ſus diligenter ſapervideat gubernation' <antar* ſupraditt”; 

Er qued omnia ſmpraſer', & in hac mea ultima voluntate declarat” inviolabiliter perin:. 

pleant* & conſervent : Er qued netitiam faciat annibus ins qui in remay' pred” ſtitum 

babebunt in diftis renementis, ut ip fo cognoſcant temor' & effeX teſtament & mltime mee 

velant'.. Er vols quod feeſf ati mes de tenement" runs ſuus pert* qued mes panperes bomine; 

wods inhabitant, pro co qued oft. devifibile, facient ratem ftaruns poſt mortems mei omni. 

. »— berills ſwpraneminat', prom: babeant ex meo legato die & in tenementis in Buck, predic}, 

(ohegad uſow pred ibidem hahitan', ſupper tand' 'repar ationes illits tenement prea' 

Lf panper' queties indigerit : Ex qui dubiro ne tenement” ſuprad' ſufficient ad ſupperiana 

. ennie pred* evere, cauſe ; cnft us reparatiente cornndew, vol quod feeffati me; [}4. 

oe 6a , poſt mortew weem faciant talens fatuns omnibus illis [wpranominatu, de omnibus il; 

& & tent went is meis in villia de on, Moreton, Gavecet , cum prebend' Lemberg!., 
Thernberowyh, Hilleſden, Waterftratferd, Shaidefton & Foycate in Com" Buck. ac « 

enmnibus 1hlts rerrss o& tenementis meis in Woreten 1n Cons Oxon, ac de wno temementso 

”— wee in ville Oxenie in quibus feoffati extiternat; puent babent ex meolegato de C> in tene- 
£ . mentioin Buck, pred : Its qued-[wfficienter amnia oxer pred' poſſint ſuſtent are, etiam 

E ; 4 And this Caſe was often argued at the Barre, and afterwards-it was openly argued in 
& . rap: 4 Court by Telverron and Fenner Juſtices in one day, and by Gawdy and Popham chict Ju- 

"&* 6: 9p ry | 

—, *» 7 Rices in another. And in this-Caſe (which eatendeth ce all the parts in effc&t of the bedy 

W $7 v+ /*E4\Ff the Stature of 1 ——_—_— 4.) cheſe Points were relolved. 

Z's Hs Y*« #-" x. Altboughi that in this Caſe the land 'was deviſed-to his brother for life, the remain- 


7 &. ter to his ſiſters, &c, between. whom as was objected was epparenc confideration of na- 
Ir »  /+ >, ture, and everyone by the Lawof nature is bound to provide for his bloud ard polterity in 
L pF / er Aurevats. Deny And although the deviſor hath limited what ſummes ſhall te 1m- 
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to advance them of his bloyd (to whom he had deviſed the land) with the retidue of the 
profits which remained, ad whereof no diſpofition was _—_— him, that by the Law 
the land being deviſed co them-they ſhould take the ſurpluſa the profits (of which no 
= diſpofition was made to their own uſe, and the apparent ax. "rr of adyancement ct 
J - oS_bis bloud his intent, that after the Divine ſervices (as ir was then thought) were 
6 { de." fpeformed of his bloud ſhould be maintained and relieved with the retidue, tor 
vp /p y Phich his bloud ſhall bave the land, and the Chaplains, &c. fliould: have penhons, ard 
whe (5 ſoin reſpeR ofthe perſons the.land was not given-to the Kirg + Yet it was relolvec, Tha: 
= [106 Red. ry" fſters, couſins, and other dear friends, were ns within this AQ; 
ers ak a> 5 pron ama wa after their deaths uſed to put and re- 
"By PM ly dence in their kindred friends; for their temporal goods, 4 m/ro forti- 
= 8 93 they iptend co diſpoſe their poſſefſions for the healtht their ſouls (as it was then 
| — -thought)they-would coovey them to them in whom they had the greateſt confid: nce : 
And in theſe-Cafes of Divine ſeryice concerning the health of the ſoul, ſhall not be interced 
20 advancerient or preferment of his bloud, or any other earthly conficeraticn, it it be 
-not ſo declared by expreſs words ; But all ſhall be inter:ded for the advancement ard 
continuance of the intents and purpoſes exprefled, [ci/. Divine ſervices as things without all 
compariſon More worthy and t; and he who defraudeth fuch cruſt (the Divine 
ſervice being according to the Law of God ) is by many degrees a greater offender then he 
.whodoth not perform any truſt or confidence concerning temporal things ; for he who 

| -robbeth his ſoul committeth 17A he who diſpoilerh poor men of their living, is the 
kan by the Law of ; for Panis panperum vita panyeram, & 9u5 defrau- 

"Kat 205 Vir ſangninis eft : But he who taketh away any thing that is given for the Divine 
and true ſervice of God, eft ſacrilegw, & omninm predenum cupiditatem & ſcelera ſupe- 
rat : Andalthough it appeareth by the preamble of the AR that the devificg and phan- 
cafing of chevain opinion of P and Maſſes ſacisfaRtory to be celebrated for thoie 
who were dead, was great cauſe of ſuperſtition and error in Chriſtian Religion, &c. yer 

. for as much 43the deviſor and deviſers in the Caſe at Barre (as they were taught) were 
perſwaded that it was for Divine ſervice and the health of ſouls, ir ſhall te intended that 
their intentions were toadyance ſuch uſes, and not ihe priyate commodities of the deviſees: 


and 


/ 


Ip or the Chaplaingubiep, che. by which his intenc (as it was objeficd) appearcth 
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and therefore it was reſolved, That ys (be he of bloud or nor) fingle, or corporate, 
or policick, to whom the land is deviſed or conveyed, is not to be reſpected, bur all is one 
within the purview of this Act. . 
2. Ak ie was objected, That for as much as the land was Ceviſed for life the re- 
mainder in tail, and a reyerfion in fee expeRant to the heirs of the deviſor was not deviſed ; 
2nd the lerrer of the AR is, To the finding of any Prieft co have continuance for ever, 
which it was ſaid, that an eftate for life and eftate rail, which were eftares limited and de- 
cerminable,were not within the letter and intention of this AR, and ſo much the rather 
becauſe that the makers of the AR by the firſt branch have ided, When a Prieſt was 
appoinced to be found for ever; and by another ſubſequent . when he was to be 
found for years, by which ſpecial and preciſe numbring of theſe rwo Caſes, the makers of (67 
the AR did i to exclude eſtates in tail, and eftates for life, ſo that eftates in tail and 
for life are Caſs: omiſſi as it was faid : Yetic wasreſolved that eſtates in tail and eſtates | 
for life were included by the equity and meaning within che former branch for the intention 
2nd meaning ot the AR as appearech by the preamble was to extirpate our of mens minds 4 
theſe ſuperſtitious errors, and to take them utterly away,in what manner, or for what times X 
they were given, and not to take ther) away onely which were to have continuance for 
ever, and leave thofe to have eſſence which were dererminable and limiced for a time : And 
for as much as the Statute by expreſs words doth abrogare and take away all ſuch ſuperſti- 
tious uſes which were to have continuance tor ever by equity and good conſtruRion, the 
ſame exrendech to every leſs cfiate whatſoever, oO it was ſaid, chat the Statuce faith, 
By any manner of aſſurance, or conveyance,&c. for ever. And by conimon poſſibility an 
x {= rail may continue for ever. Alſo in this Caſe at Barrethe intent of the deviſor was 
(as appearech by his Will) chat the Prieſt ſhall be found forever ; for he appointeth alſo 
his right heirs to finde him : And if ſuch conftruQtion ſhall not be made, the miſchief in- 
tended to be remedied by the At ſhould remain againſt the intencand meaning of the AR: 
And in the clauſes of Obits, the words are, To have continuance for eyer. And yer it was 
aoreed in the Caſe of Wincheſter thar an Obite being appointed to be found for 8. years, 
was included within the equity of the A&: So it was reſolved 22 E/iz. in the Dean of 
Paxl: Cale, That a Colledge or Chauntry in reputation,although that it wanteth ſufficient 
ſoundation and incorporation im Law was given to the King by the ſaid AR; and the 
reaſon was, becauſe the intent of the makers of the AR was to take away all ſuperſticion 
out of mens minds, and net to ſuffer any ro have continuance ; and ſupertlicion was main- 
tained as well in tive Chauneries, as in others ; and yet it was not within the letter 
of the AR, for in Judgement of Law it was no Colledge, nor Chauntry ; for Reputatio 
eft vulgaris opinio nbs non eft veritas, And this was retolved as to eftates deyiſed co ſu. 
perſtirious uſes within the purview ot this Stature. 

3. Where it was objeRed, Thar this Ceviſe of the land was not to the intent to finde a * 
Chauacry or Scipendary Prieſt, or to finde a Prieſt as the Statute ſpeakerh ; buc was upon 
condition to finde him, ſo thar if the Prieſt be not tound the eftate doth ceaſe, 2nd the third 
branch of the AR doth nor ſpeak of any eſtate conditional, bur onely where che Prieft was ; 107) 
to be found forever ; and therefore an efiate conditional ſhall be without the purview of [107 
the At. It was anſwered 3nd retolved, That it was within the AR, tor when the land is 
deviſed upon conditioa to finde a Prieſt, without queſtion this land is deviſed, To the 

ing of a Prieſt, &c. as the Statute ſpeakerh. And ir is a ſtronger Caſe where it is devi- 
ſed upon condition, then where it is deviſed tothe iment, or for the finding cf a Prieft, for 
the condition is more compulſory and penal for the maintenance of things prohibired by 
the Law, Noe Reader, there is one Provilo rowards the end of the AQ, by which it is 
provided, That ic ſhall noc be lawful to any perſon by reaſon of any reverſion, ule, or con- 
ditioa toenter, or claim any land for nor finding br any Prieft, or poor men, obite, anni- 
verſary, light or lamp after the ſaid AR to be found or made. By whichit appeareth,that 
by the e of the whole Parliament, that land given upon condition or other deter- 
mination, and all eſtates whereof there were reverſions expeRant, be they eſtare cails, for 
life, or any other particular eſtate, were within the AR. And this was reſolved for the 
manner of _—_ or afſurance of ſands to ſuperſtitious uſes within this Act. 

4+ It was reſolved, Thar all the land in this Caſe was given to the King by the ſaid AR, 
which was the principal peiat of the Caſe, and of great conſequence, and that for divers 
ceaſohs ; for the beccer underſtanding of which, five of the firſt branches of the AR are to 
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be confidered, 1, Are given tothe King, all manner of Colledges, free Chappels, and 
er C 
Ry * ama lands, renements, &c, belonging to them, or any of them. 

3. All mannors, lands, tenements, &c. by any mean affurance, cenveyance,&c. given, 
aſſigned, limired, or onus co the finding of any Prieftco have continuance for ever, and 
wherewith or whereby any Prieſt was ſuſtained, maintained, or found, within &y« 

, UE. X ; 
mY - Alſo all annual rents, profics, and emoluments at any time within five years, &c. im. 
ployed,paid,or beſtowed toward or for the maintenance or finding of any Stipendary Prie(} 
tor ever. 

5. Shall be in the aRual and real poſſeſſion of the King,&c.1n as large and ample man. 
ner and form, as the Prieſt, Wardens, Maſters, Miniſters, Goyernours, or other Incum- 
bencs of them within five years, &c. had occupied or enjoyed the ſame, and as though the 
Colledges, free Chappels, Chauncrics Stipends, Salarics of Priefts, and the ſaid mannors, 
lands, &e., were in this AQſpecaally, particularly, and certainly rehearſed, named, and c:. 
preſſed, by expreſs words, &c. | vo 

And the conſideration of every of theſe clauſes were requiſite for the deciding ©: this 

Poiat, for the true fition of one of them ſervech well for the good underftand ng ofcks 
other : As tothe firſt clauſe it was reſolved, That ſome of the Colledges Chauncries, &c 
which were not lawfully founded, but were onely in reputation, were given tothe King by 
the ſaid ARt,and ſome not ; and therefore this difference was agreed, That where the Col- 
ledge, Chauntry,&c, had ſuch beginning which may have 2 lawful fougdation but for er. 
ror or imperfection in the penning or proceeding of it, nor was in judgement of Law law. 
fully founded, ſuch Colledge or Chauntry is given tothe King by the laid AR : Bur witen 
there is a Colledge or Chauntry onely in vulgar reputation, without any commer cemen: 
or countenance of a lawful foundation, or exected by ſuch mean which cannot make 2 1:14 - 
ful foundation, there ſuch Colledge or Chauotry 1s nor given to the King by this *&. 

Note Reader, the Rule is, 2nod repntatio oft vnigaru opinio nbi non eft 271111, > 
vnlgaris opinie eft duplex : icil. Opinio vulgaris orta inter graves & diſcretos, © que 
vultum veritatis habet,& opinio tantum orta inter lever & vnlgares bemines ab/que /pecie 
veritatis : Andaccordingly to this diſtinRion it bath been adju,'ged and reſolved by 21! 
the Juſtices upon this firſt branch of this AR: And therefore 6 & 7 E.6. Die: 81. which 
was preſently after the making of this AQt,the Caſe was, That Pope Urbane at the reque!t 
of Raphe Baron of Greyſtock, tounded a Colledge of a Maſter and fix Pricſts refident in 

Greyſtock,, and afſhgned to each of the Pricfts 5. marks per ans, befides their bed 2:.d 

Chamber, and the Maſter 4 1. per 4»n. and the ſame was certified inco the book of Firf- 
« frui:s ard Tenchs, Refforiam & Collegium de Greyſtock,, andthis Colledge was in beirg 
five years before the ſaid At ; and it was reſolved by the Juſtices, That this repu: ative 
Colledge was not given roche King by the ſaid ARt of 1 E.6. becauſe that it wanted a 1aw- 
ful beginning. and the countenance of a lawful commencement ; for the Pope cannot fourd 
or incorporate a Calledge within this Realm, nor aſſga nor licence others co afſign tem- 
poral livings to it, butir ought ro be done by the King himſelf, and by no other, N.cmen 
wor /uſficit, fires non fit de jure ant de fatto, and it is as much as if one of his own hcad 
had ereQed and founded a Chauntry without licence or authoricy derived from the King : 
But Hich. 9 & 10 Eli, Dier 267. where the Caſe was, That King E.x. in the 12. year 
of his reign by his Letters Patents under the Great Seal granted to T bo. Beale then Biſhop 
of S. Davies and his Succeſiors, the Advowſon of 34 Churches in Wales within his Dio- 
ceſſes to hold ofthe Kipg and his Succefſors; fo that the Biſhop and his Succeſſors migh: 
appropriate them, or any of them to their Church of S. Davies and Aberguelley, or wake 
or annex Prebends of them in the ſaid Churches of S. Davies and Abergueltey, as to them 
ſhould ſeem moſt conyenient ; And three years at:er the Biſhop with the Kings afſen: (as 
the Biſhop in his Inſtrument affirmed) ofthe Chapter of S. Davies erected and eftabli- 
ſhed a gc,or Church Collegiate, Er quidgquid celebrarm Collegis depoſcit author itat* 
ſua ſupplevit in Lendwybreny, being one of the 34. Churches, and ordained r 3 Cannons 
ſecular there, ſcil. 5. Prieſts, 4. Deacons, and 4. Subdeacons, and of chem made Pre- 
bends and Prebendaries, and annexed and appropriated 13. of the ſaid Churches to them, 
&c. And reſerved tothe Biſhop himſelf and his Succeſſors as Dean, Locam 5» cboro, & 
vocem in Capitulo, and alſo Viſitation and CorreRions, &c. In which the Biſhop did nor 


purſue 
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purſue che authoricy and power given him by che (aid Lerters Pacents, for by them no POW= "IE 
er Was grVen tO found ſuch a — - And afterward King E.3. by his Letters Patencs 
reciting the {aid foundation and creftion of the ſaid Colledge, and all other the premifles 

with ſome doubt of the validity chereof, by his ſaid Letters Patents granted and confirmed 

to the ſaid Biſhop of S. Davies and his Succeſlors, all that which his predecef{pr had done 

in the premiſes, the Starute of Mortmain, or any Statute norwi ing. and notwich- 
ſtanding the ſaid Colledge was ereted and founded, and the appropriations made withour 

the Kings licence ; which grant and confirmation being made tothe Biſhop and his Suc- 
ceſſors,cannoc make the (aid Colledge(which wanted lawful ereRion and foundation 

in Law: And yer by the laid Letters Patents the ſaid Colledge of Landwybrexy cottinued 

2 Colledge in Reputation until r E.6. And it was reſolved by the Juſtices of both Ben- 

ches, That this Colledge was given to the King by the ARt of 1 E,6. becauſe that this Col 

ledge had the countenance of the Kings Lerters Patents, although that they for the cauſes . 
aforeſaid were no: of any effe& : And the Starute faith, All and all manner of e,&c, 

And ſuch reputanve Colle !ge is within the ſaid AR, and power is given to Commithoners 

by the ſaid AR to- eſtabliſh 2 Vicar in every Colledge which was a Church Parochial : 

And ſo upon this difterence concerning Repurations, it was reſolved in the Caſe of the Dean 

of Pals, 22 Eliz.. berween Burton and Wilford by —_ chief Juſtice, Sir Thomas G aw- 

dy, and the whole Court of Kings Bench, which Caſe is for other poi \borrly touched 
in 22 Eliz. Dier 368. And fo in this Caſe at Barre it was reſolved, akhoueh that the de- 

viſor name it his Chauntry twice in his Will, as it appeareth before; for he willed thar 
the deviſce ſhould finde :wo Tapers burning at his — and that that which re- 
maineth the Chapla'n of his faid Chauntry ſheuld have: and afterwards chargeth the de. 
viſee to overite the Government of his {aid Chauntry, and therefore it was commonly ſ 6] 
calle.{ Barron Channtry ; yet becauſe ic had not any commencemetit or Countenance of 
commencement of an ereion and foundation of a Chauntry, theſe lands were nor given 
to the King by the firſt branch of the ſaid Statute. 
Alſo al:hough in the proper words of Law a Chauntry may confiſt of a Prieft foging 
e 


for ſouls ( whereupon he 15 called a Chauntry Prieſt) Wi any incorporation, as a 
rech by F.N. 8. 209.L. and the Regiſter, Thatif a man giverh lands to a Religi 
or other; to finde a Chaplain finging Divine ſervice, if he ceaſeth for two years, the Lord 
ſhall have Ceſſavir pro Cantaria, and the Writ (hall ſay, Ad inveniendum nnum Can 
nicum pro animabus antece(ſorun,n7c. divina celebran*. So inthe Statute of Weſt.2-c.41 , 
ſuch finding of a Chaunerey Prieſt, is called a Chauntry, for there it is faid, Et fs forte te» 
nementum fic datum pro Cantaria, L aminaria, &c. and yer chere 1s noe any Corporation : 
of Chauntry : Although that in 49 Aſſ.26. where a man deviſeth lands to H.C, and his ; 
heirs, to finde yearly 12. marks, and two Chaplains to pray for ſouls, theſe are called 
Chauntry lands by Knever chief Juſtice, 43 Aſ.27. yer within this firſt branch ſuch a 
Chauarry is onely intended when the Chaunery is lawfully incorporated, or at Jeaft hath 
the countenance, or beginning of a corporation, and that for divers cauſes as after appea- 
reth : And fo it was tefolved what manner of Chauntries, Colledges, &c. were given tothe 
King by this AR, and what nor. 
As tothe ſecond clauſe, ir was reſolved; 1, That thoſe words were neceſlary to be 
added, for ocherwiſe by the gift of a Colledge, Chauntry,or free Chappel, nothing be 
given tO the King, but the ſcite of the Colledge,or Chauatry,or free Chappel, as ts agreed 
in 9 Eliz., Dier 223.6.% 29 Aſ.53. 
Secondly, this ſecond branch explaineth, that they ought to be incorporations in Law 
or in Reputation as is aforeſaid, ot otherwiſe land, &c. cannot be to them: And 
when land: are deviſed to certain perſons (as in the Caſe at Barre) ts finde a Chaplain, 
the land doth not appertain to the Chaplain, but co the deviſces,and here the Chaplain hath 
bur a petfion, and the deviſces have the lands. | 
As to thethird branch, it was reſolyed, Thac as the firſt branch extetideth onely to 
Colledges and Chauntriec, which are of ſome manner of incorporation or foundation as ic « 
's aforelaid ; So thisthird branch extendeth to Caſes, where lands are given to finde 2 
Prieft without any foundation or incorporation : Bur it was objeRted, that in the Caſe at 
Barre in reſpe& of the cercainty of the ſumme appointed co the Prieft, that ic was our of 
this third branch, and within the 4. and 5. branches; for the third branch as was obje- [109] 
Qed extendeth onely when the land is given limited or _— to the finding of a Prieft 
NY GC 


Adams and Lamberts Cale. 


continuance for ever : Butin the Cafe at Barrenothirg is Imited or appointes tg 
— but a certain tipend of 61.13 S. 4 d. pro ſuſtentatione ſua : And therefore ;r 
was faid, If lands of the value of 20 |. are given for to findea Prieſt,and that the Prieft our 
of the iſſues and profirs thereof. ſhall have 10 |. for his ſuſtentation 3 Ir was faid that this 
Caſe was out of the ſaid third branch, and within the exprels letter of che fourth branch, 
for here is the yearly ſumme of 10 | which is a boy profir within hve years imployed for 
the maintenance and finding of a flipendary Prieſt for ever ; and in the Cale at Barre he is 
a ftipendary Prieſt becauſe his ſtipend was certain. Bu if lands of the value of 2061. Fer 
ans. are given to finde a Prieft without any limication in certain, and the feofces imploy 
101, certain upon him, yer it was there agreed, that all the land was given to the King, 
becauſe chat the gift was direRtly within the third branch, and not within the fourth tor the 
incertainty- Ps 11 Pj OI 
Alſo it was obje&ed, Thar the fifth clauſe doth greatly enforce this Cafe, for chereby i: 
appeareth, that all char which the Prieft had, the King ſhall have + In as large and ample 
manner and form as the Prieft at any time within five years &c. had occupied ard enjoyed 
the ſame : And in this Caſe the Prieft within the hve years in any times betore had no: by 
the limitation aforeſaid, nor could have above the fumme of 51. 13s 44. Ard prove 
their prerence the Caſe of the Dean of Pauls, 22 Eliz. Dier 368. was cited, where th 
Caſe was, That the Executors of A B. according to the Will of their Teftator, a»».6 F 2. 
aſſigned and conyeyed lands and tenements to the value of 14 1. per ann. to the Dean ang 
Chapter of Pawls, to finde a competent ſuſtencation yearly of 10: marks ſer!i- pg, for x 
Prieſt and his Clark to ſay Mais every day for the Teftators foul, and all Chriſtian (wil 
in the Church of $. Pan/; and the 12d Dean and Chapter ought to finde Bread, W:ne, 
and Candles, and all other ornaments for the Divine ſervice ; and all the other profics of 
the premiſles were afſigned to be imployed for the yearly Obite for the ſaid Teſtator 1g the 
fajd Church : The Prieſt was maintained within fe years, and had 6 1, 13 5. 4, per ay, 
bur the Obite was nor kept within the five years. And it was reſolved by the ]ftices of 
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The ſecond ObjeRion was, That in this Caſe there was a good uſe, /cil. 4 d by the 
week to fix poor men apeece, which is good and charicable ; and alchough it be added, Ad 
orandum pro anima ſua, & aliorum in teſt amento pred* nominat* in "#4 "2 dicbma, yer 
for as much as it is not prohibued by any branch of the ſaid AA, iris but furpluſage, ard 
is not any impediment to the good uſe : Forif ic ſhall be prohibited by any claute of the 
AR, ic ſhall be by che firſt branch concerning Obits, /cil. To the finding ot any Anniver- 
ſary, Obice, or orher like thing, intent, or purpoſe. And it may be ſaid, That this praying 
for ſouls by theſe poor men, is another like intent and purpoſe : Burt the concluſion of the 
ſentenceis, In any Church or Chappel to have continuance for ever : So that the intert of 
the AR was to prohibit all ſuperſtitious uſes, which were publiſhed in Churches for the 
general prejudice which might come by them ;" for Aſulnum quo communius eo pejws and not 
ro forbid private Prayers in their chambers, or other private places, which could not tend 
tO ſo great example. 

Then the Caſe is no other but, That land of the value of 20 1, per as. is viven to the 
intents following, ſcil. To finde a Prieſt to pray for ſouls, and that he ſhall have 10 1. 
of the profits of the land, and 6. poor men 4 d. apeece a week for ever ; In this Caſe, 
this good uſe (as it was ftrongly urged) ſhall ſave the land, and the King ſhall have bur 
that which was limited to the Prieſt, /cs/. the 1© |. forit was not the inrenr of the Act co 
rake away the good uſe, but that the l+nd ſhould remain with the teoffees to perform the 
fame, and ſo much as was limited to the ſuperſticious uſe was limited co the King ; and 
to prove the ſame rwo Caſes were cited. 

Firft, a Caſe in the Kings Bench, 21 El/z.berween Hewet and Wootton for lands in E x- 
eter, where the Caſe was, That Gervaſe Lniſt ant enfeoffed divers of the ſaid lands, and 
willed that they ſhould finde a Prieft tv ſay Maſs in the Church of $. Mary every Smn- 
day, and a Dirge and Maſs de Requiem once a year for his ſoul, and that of the iſſues ard 
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profics of the (aid lands rhey ſhould pay to the ſaid Prielt 2 d. every week, and the refidue 
of the profits to be imployed upon Books, veſtiments, and other ornaments of the (aid 
Church ; and ic was adjudged, although the land was givento finde a Prieſt, yet for as 
much as his ſtipend was cer:ain, and alſo it was joyned witha good uſe, ic was adjudged 
that the land was nor given to the King by the ſaid AR, bur onely che ſtipend which che 
Prieſt had. 
Another Caſe was adjudged in the ſame Court, Trinit,z0 Eliz. but it began Paſch, 
18 Eliz,,Ror 431.in Treſpais berween Fohn Chibnal Plaintift, and #illiam Witton ard 
Chriſtopher W1:ton Defendants, for a houſe in Fleerftreet called, T he Angel upon the 
Hep ; Upon Not guil:y pleaded, and upon ſpecial verdict tound the Caſe was ſuch ; 
Bennet Harlewyn 36 H 6. demiſed by his Will in writing toch< Maſter and Brethren of 
the Guild of Drapers of London 3 5. 4 d. yearly to be imployed for the relief of the poor 
Brethrea and Sifters of the laid Company ; and deviſed the houle to the Parſon and 
Churchwardens of S. Chriftephers Pariſh and their ſucceſſors, Ad inde ſolvend' annuatin 
pred” rrdait” 7 1. 4 4. per me [wperim conceſſ. & quod ipfi de exitibus inde ſolvant anuu- 
at' 9ualibet (eprimans uni Capel in Eccle/. $. Chriſtoph. ifſam celebrand” imperper* pro 
anima mea 3 4. Ft quod ſol vant qualibet /eptimana tribus panperibus ejuſdem parocbie 
6 4. a4 orandum pro anima mea; Er quod celthrars faciant annua!” unem Amnxiverſar 
diſfribuend* 17 1,4 4. in forma [equents, VI2. cnilibet Capel intereſſents ils anniver(a- 
rio 44. & qued 22 4. inde annuat* /olvant cuſtedibur operis Eccleſ, ad uſum fabrice 
corperts Eccleſity (+ 12 d. ad [uſtentationem fratermtars $.Chriſtoph, reſidunm 13 1.44. 
expendatur in pan' Of potu inter ( apell” & alios panperes eo die anmverſaris ad exoran- 
dum pro anima mea; Ac queil Gardiant habtant ue exitibus inde 6 1, & 8d. pro labori- 
bur ſuis: Refidunrs de exit thus reſerve ur in pixide ad ſuftentation* & repar ationem di- 
Horam tenementorum & (cum opra furrit ) ad novam edificationem eornnd"; And all 
theſe were imployed within tive years, And it was adjudged in this Caſethe King ſhould 
not have the land, and the reaſon (as v:as ſaid) was becauſe that the 3 s. 4d. to the poor 
of the Company of Drapers,and alſo the 6 d.ro the three other poor of the Pariſh (a 
that the poor were appointed to pray for ſouls out of the Church) were good uſes, and 
therefore the finding of a Prieft gave not the land to the King, But yer u was adjudged 
and reſolved, That this Caſe at Barre was within the third branch of che ſaid AR,and that 
the land was given to the King by the laid Act. | 
And for the berter and more plain knowing and underſtanding of the Reſolution of the 
Judges in chis Cate, I amenforced, to avoid great _ and intricacy, to reduce all their 
realons and cauſes of their Reſolutions to theſe inx differences, all which necefſac.ly concern 
the Caſe at Barr, as well force confirmation of their ſaid Reſolutions, as for the confuta- 
tion of all ObjeRions, and alſo for the true underfianding of all the former Reſolutions 
and Judgemens, amongR all which by thele differences, moſt excellent and perfeR unicy 
and 2 doth a 
The firſt difference 9 If a man give lands of the value of 201. to others, to the in- 
tent tO finde a Prieſt to pray for ſouls, and that the Prieſt ſhall have of the iſſues and pro- 


firs of the lands 10 1. for his (alary, without any other limication, that in this Caſe, all che [6 7 


land is girea to the King ; Bur if land be givea upon condirion, or to the intent that the 
ſhall pay of the 1iflues and profirs. of the lands 101, ro a Prieft co pray for ſouls 
Without any other limitation, that the King ſhall not havehe land, but onely the 161. our 
of the land : And the reaſon of this difference is, becauſe chat the firſt Cale is within the 
third branch of this Ac, and the land it (elf was givenco finde a Prieſt, according to the 
letter of the AR, and in as much as he was maintained wich 1 1. of the cad, 
of the lands, ic was within the ſubſequent of the third branch, /cil. wherewith, or where- 
by any Prieſt was maintained. For by the land and the profits thereof he was maiatai- 
ned, and no uſe ſhall be intended but that which the donor exprefſech,and the maintenance 
and augmentation of it, and for as much as the land was given to finde a Prieft, alchough 
that he limgeth in certain how much the Prieſt ſhall have for his falary and living ; yer 
to the finding of a Prieſt to pray for ſouls other things are neceſſary ned gue agipge 
m luch gif, /cs/. Garments, Books, Wine, Bread, 8c. And the penning of theſe bra 
concerning finding of Priefts, differ much from the penaing of the other: clauſesconcerning 
Obics, for there the words of the firſt clauſe are, Given, aſſigned, or appoinred, ro goe to 
be imployed wholly to the finding or maiaraining of an acnpvee'ary Me. And the _ 
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clauſe is, And where wo! ry of the iſſues or revenues of any mannors, lands, &c, By 
no fuch diſtinRtion is exprefled within the branches concernipg Prieſts ; And the reaſon cf 
the ſecond part of the difference, ſcil- When the feoffees are appointed to pay Out of ths 
land a certain ſumme to a Prieft,&c. and becauſe the land it {elf is nor given upon corgl.. 
tion, or to the intent to finde a Prieſt ; But the feoffces are limited or appointed to Pay to 
the Prieſt 101. and therefore the King cannot haye more then was given to the findi-o 


I 


of the Prieſt, and that was 10 1. as the Prieſts ſtipend, and nor the land which was nor ©. 
yen for the mainrenance, or finding of the Prieft ; and therefore the King ſhall have tc 
10 1. onely by force of this fourch branch of this AR, tor the ſame is in the nature cf x 
yearly rent, profit, or emolumene ; and therewith agreeth the Judgement in the ſaid Caſs 
of the Dean of Paxl-. p 
The ſecond difterence was, If land of the yearly yalue of 20 |. per ann, be given upon 
condition, or tothe & following, ſcsl. ro finde a Prieftto pray tor ſouls, and th.2; 
the Prieft ſhall have for his lalary 101. and to diſtribuce berween 20. of the poor mer. 2:4 
women other 101. yearly for ever for their ſuſtencation, in this Cale the Kivg ſhall þave 
but onely rhe 10 ). limited to the Prieſt, and not the land : Bur if the ſame Jand hay beeg 
iven to finde a Prieft, and for the maintenance of 20. poor men, in this Caſe ;he Kirg 
Goal have all the land, alchough char in the imploymenc the Prieſt had 101. and the poor 
the other to 1. And the reaſon and cauſe of this difference is becauſe that in the firſt Cale 
there was a oood uſe ſeparate and divided from the ſuperflitious ule ; and therefore, God 
forbid that the ill uſe ſhall ſwallow up the good ute, and certain ſumme was appointed to 
the Prieſt, which ſumme the King ſhall have as a rent by force of the ſaid fourth branch : 
And in ſuch caſe if the land ſhall be given ro the King, the good uſe ſhall be caken away, 
which was never the intent of the Act ; for the inrent of the makers was as appeare:!: by 
the preamble, to adyance and continue good and charitable uſes, as Grammar Schools, in- 
creaſe of the Univerſities, and provifions for poor men, as is expreſſeel in the preamble 
There is another clauſe concerning the continuance of ſuch charicable uſes in the bedy ot 
the AQ,by which power is givet to certain Commiffioners. To affign in every place where 
in any Guild, Fraternity, Prieſt, or Incumbent of any Chaunery, by the founcation, or- 
dinance, or firſt infticution thereof, ſhould or ought to have kepr a Grammar School, c: 
-a Preacher; &c,”* And alſo roenquire, What meney, profie or benefic any poor perica 
by virtue of any conveyance, &c. had or enjoyed within five years, &c. out of any Col. 
ledge, free Chappel, or Chauncry, and other the premiſſes given, limiced,or appointed to the 
King by chis At ; Andthereupon to make affignments to the poor, which claulc is to be 
intended onely when the proviſion for the poor is to be derived out of a ſuperſticious thing, 
or to'be performed by theperſon who was to doe the ſaperMitioo, as our of a Colledee, or 
Chauntry, or free Chappel; or when all the land was given to finde a Prieft, and tha: the 
Prieft ſhould finde a Grammar School, or Preacher, or ſhould pay ſo much co poor men : 
And in fuch Caſe it was needful to make ſuch provifion;for the Colledges, Chauntries, fre: 
Cups, and Priefts praying for ſouls, which ſhould make diftribution to the poor ,&c. 
were diflolved, and their poſſeſſions given tothe King by this AR, and therefore ic was 
very neceflary to adde the faid claute forthe continuance of the ſaid charitable uſe; But 
the ſame doth not extend, when lands are given to divers feoffees upon condition, or to 
the purpoſes following, /cil. To finde a Prieft, and of the iſſues of the land to pay to him 
a cerrain ſtipend, 2nd out of the refidue of che profits, that the ſeoffees ſhall finde a Gram- 
mar School, or ſuttain poor men, for theſe are not derived our of the ſuperſtitious uſe, nor 
to be diſtribured by the ſuperſtitious perſons, but by the feoffees, &c; who remain perſons 
able ro diftribute, and to concinue the good oſes, which are diftinR from the ſuper [titious 
uſes; And the reaſon of the ſecond part of the laft difference is becauſe that nothing is li- 
mired to the ſuperſtitious uſe incertain by rhe donor, or deviſor himſelf, ſo that if the King 
ſhall Hot haye the land, the _— have nothing, 'bur the ſuperftiricus perſon ſhall re- 
main, andthe intention of the AR (ag't harh been ſaid) and ſoir oughe to be expounded, 
was to rake away all ſuch ſuperſtitions 3 for the King cannot have any rent in ſuch Cale, 
= every retic to be a certain ſumme ; And althoughthat in ſuch Caſes the feoffees 
ve always imployed 2 certain furnme, yet they had not power to make alteration of the 
ſubſtance of the gifr, bur the intent of e Toe hw ſhall Rand. 
_ A third difference was taken, when the Prieſt hath a certain falary, (and yet to the fin- 
ding of him other things, as Books, Bread; Wine, Veſtiments,&c. as hath becn aid arc 
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racite implied and requifite which are incertain) ang beyoad that a good uſe is limited, 
there the King ſhall not have all by reaſon of che implied incercainty ; Bur if Hfnd be given 
co any exprels ſuperſtitious uſe prohibited by the At, without limication of any cer- 
tainey tor the finding of it, there all is given to the King by the ſaid AR; the reaſon of the 
fickt branch of this difference is,that a good uſe expreſſed ſhall be before any thing 

implicd, oriacident to a ſuperftitious uſe. 1. The finding of s$WVeſtiments, Wine, 

Bread, are not of themſelycs ſuperſticious, therefore the makers of the At did not intend 

co reſpeHt them, as appeareth by divers Reſolutions and Judgements after cited, but when 

the exprefſed intent was not onely to finde a Prieft, buc allo a good uſe, there the King 

ſhall have onely that which the Prieſt himſelf had,or which was intended he ſhould haye; 

The other part of this difference is reſolved before. 

The fourth difference, or racher an explanation of the former difterences, was taken be- 
ryecen a ſole Pricft to pray for ſouls within the third branch, and a ſtipendary Prieſt withia 
the fourth branch ; For when lands are given to one or divers feoffces to finde one fingle 
Prick wich the iſſues and profits thereof, with a certain limitation of ſome ſumme for his 
ſuſtenance, there if no good ule be limited (as hath beea ſaid) all the land is given to the 
King for the cauſes aforeſaid : But when a certain ſumme is limiced ro a Prieſt for his ſti- 
pend, and further a good uſe is expreſſed, ic amounteth to as much as if the land had 
been given thart the teoffees (hall pay a certain ſumme of money to a Prieft, in which 
Calc he is a ſt pendary Prieſt within the fourth branch of the At, and in ſuch Cafe che 
Kiog ſhall bave bur a renc. 

he fifth difference was taken, When a certain ſumme is limited to a Prieft, and divers 
other uſes are alſo limite, which of themſelves are not prohibited, yet if they depend 
upon the fu ious uſe all is given to the King, As if a man give land of the yaloe of 
201. and thac the feoffee of the profirs of the ſhall pay to the Prieft 10 1. ard the 
refidue for Veſtuments, Books. Bread, Wine,&c. for the celebration of Maſs, &c. or to one 
or divers to viſit, and ſee that che ſervice be done, or for the reparation of the Chappel in 
which the ſervice is to be done, or for the repairing of the Tenemznts, or to people 
ro be preſent there, or for any ſuch like covey ans gy me which depend upon the ſu- 

nous uſe, or for ornament or continuance t , there all is given to the King ; bur 
when the orher uſes are not depending upon it, but exrend to diftint and divided good 
uſes, there the good ules ſhall fave the land. Asif land of 201, be given to pay a Prieft 
20. marksro fing for foals in ſuch a Church, and the reſidue of the profics to repair the 
Charch, although chat that by a mean concerneth the continuance of the ſaperfticious uſe, 
for as mach as it 1s to be celebrated in the ſame Church, or in ſuch Caſe if che refdue of the 
profics were limired for the finding of the Ornameors of the Church, a_——_— by 
2 ornaments alſo for the celebration of the ſaid ſuperſtitious uſe, yer in le Ca- 
fn remake as the reparation of the Church, or the finding of the Ornaments doe not 
depend the ſuperfticious uſe, nor immediacely concern the ſuperfticious uſe, in ſuch 
Cie the fand is nax given to the King : So inthe ſame Caſe, if part of the profics are limi- 
totes mepnic of che Chace, 0x50 Gnade the - Sapmkoa 7} 1 Church, and the refidue 
of che profics are limiced for the reparation of the houſes ſo given, the King ſhall not have 
the land; for reparation of houles of themlelyes is not an uſe torbidden, and therefore being 
joynei yrich = good uſe ſhall ſave the land, and yer by a mean boch concern the ſuperſti- 
tious uſe : Bur che Scature is to be intended of immediate uſes, and not onely to ſup- 
_ —— uſes, bur alſo to continue good uſes, according to the intent of the ma« 
of the 
The fixth difference was obſerved, When all che uſes are ſuperfticious, and when not ; 
for when all the the uſes are ſuperſtitious, there in what certainty ſoeyer or manner they 
be limiced, and of what value foeyer the land is, yet all the land is given to the King, As 
if and of che value of 201. per any. be given to the incenc, that 101. our of the iſſues and 
profics thereof ſhall be paid to a Prieſt 5 1. for the maintenance of the Obire, and 5 1. to 
inde hmps and lights before ſuch es in ſuch a Church : In this Caſe ir was obje- 

That the King ſhall not have bur al rents, for the Prieſt was bur a flipendaty 
Prieſt, and che land was not given to finde him : Alſo the clauſe conceming Obits, &c. 
giveth torhe King bur « rent, whes but part of the profits are limited and appointed to 
ic; and therefore by none of the {aid ſeyeral branches by it ſelf the King ſhall haye land 
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but oneiy leveral :cnts * But it was reſcIved that in fuch Cafe, all the land by the equity 
and true conſtuction upon all the ſaid Act ſh.1l be piven to the King ; for in as much ag a1] 
the profics are limited co ſupecltitious uſes, it was the intent of the At to give all the lang 
ro the Kivg by a reaſonable conftrudtion upon the coherence and intention of all the part, 
of the At : And as to the Obje&ion which was made, That the King in the principa] 
Caſe fl1all nor haye more then the Prieſt had, becaule chat the fifth branch, which is che 
concluſion of all the four branches precedent hath thele words, /ci/, In as large arg 
awple manner and form, as the Prieſts, Wardens, Minifters, Governors, Rulers , Cr cther 
Incumbents of them within five years &c, had occupied er enjoyed : Ir was relolyed tar 
theſe words doe not abridge that which before was by any of the precedent claulc, £:yen 
o the King. 
; 2. The words cannot be referred to the third clauſe, /cil. When land was giver t9 
one or divers perſons to finde with the iflues and profics a ſole Pricft, for there the Priect 
had not the land ; and therefore the ſaid clauic was reftrictive, and if the King ſhall rc; 
have more then the Prieft had, the King ſhoul. have nothing, for the Prieſt had nothing , 
and yer eyery one agreeth, that the King in ſuch Caſe ſhall have che land, Bu: thele 
words are referred, reddendo fingula ſingult, to the 1. 2, and 4. branches, tor by the 
firſt two the land, and by the fourth a rent is given to the King ; and therefore the (a:d 
words may well be referred to them, and cannot be referred to the ſaid fourth branc!:. for 
the K ng cannot have the land, In as ample and large manncr asthe Prieſt had it when in 
truth che Prieſt had nothing in the land, but the teoffees were feiſed thereof ; Or the (aid 
words referre onely to the fourth branch concerning S' ipendary Prieſts, as Pophans chicf 
Juſtice held : And the Caſe at Barre was within all theſe differences; for 1. The land 
was deviſed upon condition to finde a Prieft; 2. In this Caſe ore of the ſupertiitious uſes 
was incertain, for, for the finding of and lights no certain {umme was appointed: 
And if all the land had been giyen to this uncertain uſe, the King ſhould bave bad all 
the land. | 
3. Here w1s fot any good uſe, for #Ithough that the maintenance and fuſtentation of 
men was good, yet maintenance of them to pray for ſoul: was fſuperſticious, ard pro- 
ibiced by che At: Ard although thar theſe Prayers were nor appointed to be made in 
any Church, Chappel.&c. or other publick Oratory, yer it was retolved that they were 
prohivired by the {aid AR, or (as ſome held) dire*')y within the words of the clauic con- 
cerning Obits, ſcil. Anniverſary or Obire, or other like thing, intent, or purpoſe, or of 
any light or lamp in any Church or Chappel : So that theſe words (In any Church or 
Chappel ) are referred to lights and lamps, and not to thoſe precedent words Or other 
like thing, intent, or purpoſe. And praying for fouls is one like inceat or purpole to an 
Anniveriary or Obite, for »I] was for the praying for ſouls, or as others hold by the 
equity of the A&t which intenderh to extirpace all praying for ſouls: And it ſeems to ſome 
_ the Caſe is fironger, becaule the principal ſuperſtitious uſe is co be done in the 
Church. 
4. Theſe prayers for ſouls by the poor men is in a manner dependant upon the other ſu- 
perſtitious X tu and of one kinde or 55. with them. F 
5. In this Caſe all the uſes were ſuperſtitious, and therefore all the land was oiyen tO 
the Kirg: And ns differences you may brt:er underſtand (as hath been 1a:d) the 
udgements and Reſolucions which have been before theſe times had upon the ſeveral 
ranches of this AR, and every one of them well Rands with the other , and no contra- 
riety amongſt them. And all theſe differences arc'well approved and proved by former 
Reſolutions, Decrees, and judgements ; and therefore Lv Meken ſummary Report of 
the former Reſolutions, Decrees, and Judgements Which were cited and youched in thts 
Caſe: And firſt of the Reſolutions ; X 
Sir Bartholomew Read by his Will in writing deviſed his lands in Loyden to the Com- 
pany of Goldſmiths, to the intent that they with the ifſues and profits thereof ſhould rc- 
pair the Tenements, and ſhould pay all che rents iſſeing thereout - and ſhould Keep au 
 Obite, and ſhould ſpend at it yearly 33s. 4d. and finde perperually a Prieſtto lay Mals 
for his ſoul ; and alſo ſhould keep a Grammar School, and chiefly for the poor, and to 
receive 10}, yearly for his falary, and the ſaid tenements were then of greater value, ſc1/. 
of 501. per annum, then the ſaid ſuperſtitious uſes, And it was reſolved by 11747 apd 
. Ander- 
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Anderſon chief Jultices, upon conference with Sir Roger Manwoed chief Baron, and Fe- 
riam Juſtice, That all the Tenements were given to the King by the faid AR ; for al. 
though that there was a good and charitable ute, /c:/. ro finde a Grammar School chiefly 
for the relief of che poor, yer becaule ic was mixed with a ſuperftitious uſe, and nothing m 
certain was limited to a good uſe, in ſuch Cafe incertain mixture of a bad uſe with a 
good uſe doth infeR the good uſe 3s a lirtle poiſon mingled with the great quantity of wine, 
or 35 truth with falſhood (covin is ſo ill an herb that it maketh all unſayoury, and cur- 
neth the goodneſs of the one into the ilnels of the ocher, as it is ſaid in Plowdens Comm. 
ba) 

s 2. The good uſe is derived our of the ſuperſt tious uſe, and to be performed by the 

Prieſt ; and for theſe cauſes the good ute jn this Cale ſhall nor fave the land. Allo al- 

though chat now upon the matrer it is as if the good uſe had been omitted. and that a cer- 

rain { .mme of money was limited for every of the nſes. yer when all che certain ules were 

ſuperſticious, all rhe land ſhall be given to the King, 


Another Caſe was reſolved by them, That Sir John T ate (ciſed of certain houſes in 


Lendon by bis Will in writing deviſed them to the Company of Diers to repair the houſes, 
and to finde a ſecular Prieſt tor ever to pray ior fouls in the Church of S. Michael in Corn- 
hi/, paying to him a competent living no leſs then 8. marks by the year, and the houſes 
then were of greater value; and ye: becaule it was incertain what ſumme che Prieſt ſhould 
have ; and if che ſurmme had been certain, yer becauſe the land was given to finde a Prieſt, 
and no good uſe was lumited, the King ſhall haye all by force of the third branch of che 
laid Act. | 

Another Cale was reſolved by them. That Fobn Allen by his Will in writing deviſed 
hou'es in Exſt-brap to the Company of Gold/miths in Loxdon to finde an Obite for ever, 
which houſes then were and ſo continued of the value of 33 1. 13 s- 4d. per aux. and 23 $. 
4d. were onely imployed to the ſaid {uperfticious uſe. And it was refolyed, rhat the King 
ſhould have ail the land, for the devilees by their certain imployment cannot fave the land 
when the gifr it lelf is incertain, nor any diſpoſition incertain by rhe deviſecs can alter the 
nature and ſubltarice of the gift, nor the operation of the Srature upon it, 


Another Caſc was reſolved by them, One Pele deviſed by his Will in writing certain 
houſes in Lendon to the C loathworkers of Londen, to the intent that they for ever ſhould 
pay to ſuch Prieſt who ſhould pray for his foul in the Pariſh Church of Chi/ham 9g 1.6 s. 
8 d. for his ſalary : The Kiog ſhall not hsye the houles, for chey were not giyen to finde 
a Prieft, bur co pay to a Priett a certain ſumme, 


One Walposl in 23 E.3.by his Will in writing deviſed certain houſes in Lowdon of the 
value of 301. per annum to the Company of Geld/mithr, to the intent, that they with 
the iſſues and profits thereof ſhould tinde cwo Prieſts, paying to each of them 6 |, 13 s. 
4 d, for his falary ; And it was reſolved by the ſaid Jufti-es, Thar the Queen ſhould have 
the bouſes, for it was within the third branch of the AR, in as much as the land was gi- 
ven to finde two Priefts, and wi1erewich and whereby they were maintained &c. and for 
as much as nogood uſe was limited, and all the uſe expreſſed was ſuperſtitions ; for theſe 
cauſes it was relolyed, That the houſes were given to the King, and yer the lalaries of the 
Priefts were certain. 


Anneq HS, William Caley by his Willin writing deviſed certain hovſes in Loxdox 
of the yalue of 40 marks per annum to the Company of Drapery, to the intent to re- 
pair them ſufhciently tor ever, and of the iffucs and profics of chem co maintain a Chaplain 
in the Church of S. Mary Woolnaugh, to fay Mals every day for the fouls of Richard 
Shere and his wife, and to have tor his falary 6 1, 135. 4 d. and to fade an Obite in the 
lame Church for the ſoul of the ſaid Richard Shore , ſpending upon it 20 8s. in form fol- 
lowing, /cil, the Wardens of the ſaid Cempany ſhall have part, and the Beadles part, 
ard part to be ſpent upon Bread Beer, and other neceſſaries at Drapers Hall among the 
Brethren there, and the refiduc to be diſtributed amongſt the poor dwelling within the 
precind of their Hall co pray for fouls; And although that the ſalary of the Prieft were 


certain 


6] 


[114] 


Adams 3nd Lamberts Cafe. Part IV. 


in, and the expences of the Obite certain, and the prayers for the ſouls were to be 
gem Drapers Hall, and not in any Church or Chap * and the diſtribution amor «62 
the poor of bread and beer of it ſelf a good and charitable uſe, yet for as much as all tc 
ufes were ſuperftinous or depending thereupon, it was reſolved, That the houſes were oj 
yen to the King by the ſaid AR. 


Auno 5 E.4. Gregory by his Will in writing demiſed his houſes in Zoxdes of the v4. 
luc of 4. marks per annww to the Company of Skimners, tothe intent of the profi:; to 
finde an Obite for ever in the Church of S. Anthony, ſpendingatirG6s. 8d. and to 6. 
firibute amongſt the poor of the ſaid Pariſh ro pray for one foul 6s. 8 d.- and with the 
reſidue of the profits to maintain the reparations, and with the oyerplus to ney build then 
when need ſhould be ; and although that the ſummes by the ſaid ſuperſtitiovs uſes, 
(whereof one was to be done out of the Church or Chappel) were certain ; and the re- 
paration and new building of the houſes themſelves were good, becauſe they concerned 
the habitation of men; yer for as much as theſe uſes were for the continuance cf the (i; 

Ricious uſes, and quedammode depending thereupon, for this caule ic was reſolycd 
Thar the ſaid houſes, were given to the King by the ſaid AR. 

Divers other Reſolutions of the ſaid Juftices were cited, but. for as much as they 2!! 
tend to the effec of thoſe which have been cited before, for avoiding prolixity 1 h:2+ 
omitted them. 

Note Reader, the branch of the faid AR nex: following the laſt clauſe of Ob'ts, cor - 
cerning the imploiment of the ſummes of monies, or woe of any lands, by any Corpora- 
tion, Guild, Fraternity, Company, or Fellowſhip of any Myftery, or Craft, for the main- 
tenance of a Prieſt, Obite,&c. was but explanation of the ſaid fourth branch, to outt a 
ſcruple which ſome might conceive, Whether a body incorporate may ftand {eiled to (ich 
intents, and ſuch truſts as is aforeſaid : Bur i, appeareth by all the ſaid Reſc!u- 
tions, as well bodies Politick and Corporate as private perſons are within the tormer branch 
of the ſaid AR, for the letter of the ARt is general and includeth all as in this ve:y Cate 
it was reſolyed, 

Now to proceed to Decrees. Ins E.6. as it appeareth in the Books of Decrees in :!:: 
Office of the Kings Remembrancer, in the Exchequer divers Decrees were made upc:, the 
Will of Comberton, in 5 H.4.of Cromer in 10 H.6. of William Rus in 11 H.6. ct onc 
Pennein 5 H.6. and of divers others in the Court of Augmentation ; but becauſe they 
are agreeable to the Reſolutions and difterences before raken as I conceive, although they 
are not fully there writren, I will omit them and proceed to Judgements giyen in the Queens 
Courts, upon argument and great conſideration, 

And as to the Caſes of Hewer and Wotton, and Chibnal and witten, they were aftir- 
med to be good Law, and that there were two principal cauſes of the Judgement in thc 
ſame Caſes : One becauſe that nothing was limited to the Prieft but 2 d. or 3 &. every 
week, which was not within the third branch of the ſaid AR, for with ſuch petit things 4 
Prieſt cannot be found or maintained. And the letter of the Statute is, Tothe firding of 
any Prieſt,&c. and wherewith and whereby any Prieſt was ſuſtained, maintained, cr 
found ; and with fuch ſmall allowance they cannot be maintained, ſuſtained, or found: 
Alſoin the one Caſe he faid not Maſs bur eyery Sunday, and Dirge once a year, which 
was (as was ſaid) within the clauſe of Obits, ſci. To fach like incent or purpole. 

2, Admit that a certain ſalary had been tothe Prieſt ſufficient for his maintenance ; 
yet becauſe there were good uſes ſeparate and divided from the ſuperſticions uſe, /ci/, in 
the one Caſe 3 s. 4d. to the poor,&c. And in the otherto finde ornaments in the Church; 
for theſe cauſes Judgement was given in both the Caſes, that rhe land was not given to:hc 
King, Alſo it was adjudged for theſe two reaſons that were given in Hewer and 3«ttcns 
Cale (for the laid rwo to the ſaid Dean of Paxls Caſe which the Lord Dier hath 
briefly rouched in part) that the Queen ſhall not have the land for rwo cauſes. 

1, Becauſe theland it ſelf was not given to finde a Prieſt, fo that it was not within the 
third branch of the AR, bur to finde an annual ſuſtencation of 20. marks for a Priclt, 
that the ſame was within the fourth branch, and nor within the third. 

2. It was reſalyed, thar in the ſaid Caſe of the Dean of Pasls, Thar if land be oiven to 
pay Ie. marks to&Prieſt, and 40 5, to the maintenance of an Obire, inthat Caſe if both 

be 
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be found within the five years, the King ſhall have all che land, becauſe that both the ufes 
were ſuperſtitious by the Judgement of Law, . upon the coherence, as hath been ſaid, of 
all the AR : Bur in the ſame Caſe becauſe the Obire was not fourd withio the five years, 
for chis cauſe it was aGjudged that the King ſhould not have the land : And therefore in 
the ſame Caſc of the Dean of Pawls this difference was taken and reſolved ; When certain 
fmmes are limited to jr mingnngy uſes, and one uſe is ſeparate and divided from the 
other, there the finding of the one ſhall not give all the land to the King, bur onely the 


ſumme appointed to the ſuperſtitious uſe which was _—_ within the five years : Bc 
if che one uſe depend upon the other, there the fincing of the principal or any part thereof 
giveth all the land cothe King. As if land be given to the intent that an Obite ſhall be in 
tuch a Church or Chappel, and that upon the: Obice 108. ſhall be diſtcibured and im- 
ployed to the Prieſt, and co divers poor perſons who ſhall be preſent ac ir 6 5. $d. and the 
reſt of the profits to the reparation of the Church or Chappel ; m this Caſe if the Obite be 
maintained im any part within the five years, although the 6 s. 8 d. be not imployed to the 


poor men, nor any thing upon the reparation of the Church or Chappel wichia che five 
years, yer all the land ſhall be given to the King becauſe chat all the utes depend upon 
the former : So in the ſame Caſe ray chief Juſtice ſaid that it was adjudged, That where 
certain houles called che Ba# were given to finde a Pricft to pray for fouls, &c, and other 
Tenemenrs called the Swan were given to the ſame feoffees ro finde an Obite, &c. and tlie 
ſeeffces imploy the profits ofthe ſaid ſeveral houtes to contrary uſes, ſcsl, the profits of the 
Bull to inde the Obice, and the profits of the Swan to finde the Prieſt ; yer for as much as 
the original gift was ſuperſtitious, and the umployment ſuperſtitious, although the imploy- 
ment be nor according to the gift, yer in boch Cales fuch imployment within the five years 
was ſufficient ro give the land to the King. 

So if a man give the mannor of Dale and the mannor of Sale to fide ſuperſtitious uſes, 
and the feoffees with the profics of the one mannor finde the thperfticious uſes, and imploy 
the profirs of the other to the uſe of the poor inhabirancs of the ſame Tows,'or to bear the 
common charges of the Town, yet both the mannors are given to the King ; for if the 
feoffees imploy any of the profirs of the fame lands which they have, and which were gh 
yen for the maintenance of the ſuperſtitious ules, all is given cothe King ; Bur if the feof- 
fees before the five years have conveyed part of che land to another in fee, and imploy the 

of the land which remaineth in their hands for the mainteaance of the ſuperſticious 
uſes, and Bo part of the lands of the ſecond feoffee is imployed within five years, there the 
ing ſhall not have the land of the ſecond feoffee, but only the lands which the firſt feof- 
fees have, for the imployment of the firſt teoffces of che lands which they had cannot binde 
the ſecond feoffce, for the lands in which they had not any eftare or intereſt; and that 
well ttands with the words of the third branch, /cs/. To the finding of any Prieſt, and 
wherewith and whereby any Prieft was ſuftained, maintained, or found within five years ; 
for as to the land conveyed to the ſecond feoffees (whereot no part of the profits were im- 
ployed to the ſuperſtitious uſes within the five years) the ſame is not within the ſaid words 
of ( wherewith or whereby) for neither with nor by the land of the ſecond feoffees the ſu- 
tious uſes were found within the five years, bur onely with, and by che land which 
remainech with the firſt feoffees. And in the taid Calc of che Dean of Pauls, ſome held thac 
a Proviſo that the AR ſhall not extend ro the mannors lands, tenements, or other heredi- 
taments of any Cathedral Church ,&c. other then ro ſuch Chauncries, Ovis, or Lampe, or 
any of them within five years,&c. And inthe ſaid Caſe the land was parcel of the poſſe(- 
fons of a Cathedral Church ; and the ſaid land did not appertain co a Chauntry, /cil.wich- 
in the firſt or ſecond branch, but that Caſe was wi:hin the fourth branch, ro which this 
word of the Proviſo (Chauntry) doth not extend; and as to the word Obits, &c. for as 
muchas bur part was afſigned co it, although the Obite had been found, that by that the 
land was nor given to the King. 

Trin. 18 Eliz., Ret.142. In an information of intruſion againſt Lucas and Collier,upon 
the lifſue, a ſpecial verdi& was found tothis cfteRt ; T wrney ſeilſed of certain houſes 
in fee in Loxdoy. deviſed them 3 1,6. upon condition to finde an Obite of 41.68.8. 
within the Pariſh of S. Mary Patencs in London, Spending thereat ſo much as the deviſces 
would in their diſcretions; The devilees expended onely upon the Obire 6 s. $ d. per ans. 
and jt was adjudged thatche Queen ſhould have the houles 3 1+ Becauſe the appoiinmene 


WIS 


Adamr and Lamberts Cale. Part IV. 


A—————— 


[116] 


[5]- 


was incert4in, alhough that-the imployment was certain. 2. Thar all the uſe expreſ. 
{ed by the deviſor aq on" ious : And therefore it was ſaid, ikadwothe vaber of 
5 1. be deviſed to finde an Obie, ſpending upon it three pounds per ax». alkhough that a 
certain ſumme be limited ; yer for as much as the land is given for finding of an Obie, 
and no other uſe is expreſſed, the land in fweh Caſe ſhall be givento the King, for the land 
is given in the ſame Caſe (wholly) as the Stature ſpeaketh ro the finding of an Obie, and 
therefore within the firſt branch of Obices- | 
Trin, 20 Eliz. Ret.5 39. berween Colborn and Dale in the Kings Bench, upon 2 de. 
murrer the Caſe was ſuch ; Thema Wells 12 Eq. deviſed divers houſes in London of 
the yearly yalue of 24 |. to his wife for her like , the remainder to the Parſon and 
Churchwardens of S. Edwends and their ſucceflors ; and deviſed that his wife durir.o 
her life, and after her deceaſe they in the remainder ſhould finde a Prieft to ſay D;- 
vine ſervice at the. Altar in the Chappel of our Lady in the Church of S, Edzc»d 
for the ſouls, &c. And that the ſame Prieſt ſhould be aidiog and helping to divine Ser- 
vice in the Church ; acd that his wife _— her life, and thoſe in remainder after her 
death ſhould pay to him for his ſalary 61. 23 8. 4d. Further he deviſed that they finde 
an, Obite with fix Prieſts, and appointed 22 s. certain to be imployed upon it, whereof 
part tO be diftributed amongſt the poor of the Trade of Drepers which ſhould come to 
the ſaid Obire, and could not come. Alfo he appointed 16 d. yearly to the Parſon of 
S. Edmonds for beading of Beads ; Every Sunday 3 $ 4d. to the Friers of S. Azg»ſtixe 
to pray for his ſoul ; Alſo 4 5- yearly to be paid to the Preacher at Paws upon good Fri 
dey ; Tothree Preachers of the Spirzle to commend his ſoul tothe prayers ot the people 
135-40, Alſo; 5. 4 d. tothe Wardens of the Company of Sbeermen to diſtribute amoreft 
the poor Almeſmen of the ſame Trade, tothe incenr that thoſe of the Wardens with eight 
or more of the ſaid Company upon warning ſhould come to his Obite : Allo he apporr- 
ted accompts yearly to be taken, and that the Churchwarders of S. Edwond: ſhou'd tave 
the letting and ſetcing of the lands ; And the Churchwardens of S. Mary Welnangh ſhould 
come yearly and have for their pains 6 d, apeece, And the Churchwardens of S, E amend; 
tohave6s. 8d. And 11 $4 d. yearly he appointed for the finding of Books, Veſiimerts, 
and Ornaments of the Chappel, where he appointed his Obite to be celebrated : Ard that 
all the revenue coming of the premiſles ſhall be in ſeveral keeping ſeparared from other 
monies in a Cheſt, for the reparatioa and new building of the tenements. And it was ad- 
judged, that the ſaid houſes were given tothe King by che ſaid AR. In which Judgemer: 
theſe things were obſerved; 1, That the deviſe was madeto his wife. 2. That it was 2 
deviſe to his wife for her life. 3- That every ſuperſtirious uſe had a certain ſumrye appoin- 
ted for the maintenance of it. 4+ That all the uſes were either ſuperſtitious, or were de- 
pending upon the ſuperſtirious uſes, or tending to the maintenance or continuance of them ; 
and chat was the principal cauſe and reaſon of the Judgement. 
T rinit. 30 Eliz.. Rot. 709. berween Adams and Srakes in the Kings Bench, upos 2 


| Demurcer the Caſe was ſuch ; Wiliew Dzxſton deviſed lands to the Parſon and Church- 


wardens of S. Boro/phs upon condition to finde a Prieft, and that be haye for his ſalary 
6 L of the iflues and profits of the lands. Alſo he deviſed yearly for ever to the Priſoners 
of Newgate and _ 135 _— at the day of his death to pray for his ſoul, beſides 
the ſaid (ole Prieſt, the refidue for the reparation of the tenemencs, and augmentation of 
the Prieſts portion. And it was reſolved, That the land was given tothe King by the ſaid 
AQ ; tor the praying for ſouls by the ſaid Priſoners, alrhough ic was our of the Church 
or Chappel,was ſuperſtitious, and the augmentation of the Prieſts maintenazce incertain. 
And this Reſolution was affirmed for good Law by Pophams chief Juſtice and diyers 
others ; bur Judgement was not entred into the Roll. 

Paſch. 2 & 3 Phil. & Mar. Ret.t$6, in the Kings Bench, Wherftones Caſe was 2d- 
judged, That where lands were given to finde an Obite in ſuch a Chappel appointing 3 
certain ſumme upon it, and that the refidue ſhould be imployed for the reparation of the 
Chappel in which che Obice ſhould be celebrated ; And it was adjucged that all the lard 
was givento the King, tor the one doth depend upon the other. And Pepham chiet Ju- 
ice ſaid, that Paſch, 10 Eliz.Rer.398. in an vr anageryt in the Exchequer the Caſe was 
tuch ; One Draitos ſeiſed of lands in Londen in fee deviſed them to the Dean acd Chap- 
ter of Pax/s upon condition that they finde two Chaplains to pray for bis ſoul in a C hapy 
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nn by him ; andro pay to them for their ſalary 13 |. 6's. 8d. and to 
an Obice, appointing upon ic a certain ſumme, and to repair che Chappel, and all 
this was found within the five years, and it was adjudged againſt the King ; and that 
y__ With che opinion in the Caſe before cited of the Dean and Chapter of Paxls be- 

e upon the Proyiſo of this very AR. 

Hill. 37 Eliz. Rot. 715. beween Partridge and Walker in the Kings Bench, che Caſe 
was; That one Hf deviſed certain houſes in Londen to the Parſon and Churatrwaidens of 
the Church of S. Brides to finde for ever his Anniverſary, appointing upon it 20 5. and to 
pay c0 the poor 5 s, 6 d. 5n honorew & duplicationem annornm in quibus Chriſtms vixic 
in terra: And it was adjudged, that the land was not given to the King ; For the pai- 
ment of che 5 8.6 d, to the poor ## heonorem,c. was 2 good and landable uſe in comme- 
moration of the years of our Saviour, the continual memory of which is moſt comfor- 
table and neceflary for every Chriſtian ; Bur it was 2greedin rhe principal Cale at Barre, 
Thar if the deviſor had limited by expreſs words, or by any words which may imply his 


intent to be, that the deviſees for the advancement of his bloud ſhould have the refidue of * 


che profits, it ſhall be a good uſe, and faye the land ; and in ſuch Caſe the Kirg ſhall bave 

bur the rent. And this Caſe was very well and at large argued by the juttices; And it 

—_ iy Caſe that Sir Chrsffopher Telverton argued after he was made Juſtice of che 
gs Bench. 
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Hill. 45 Eliz; in the Common Pleas, 


Attons Caſe. 


ueen brought a ,2uare Impedit againſt the Biſhop of Peterborowgh, 47, 
[117] gw _ =_ —_ Incumbenc, for the Church of C "es ah beirg above the v 2/1; 
of $ 1. The Queen counted and made title to pretent by Laps r<:ioxe acceprationts un; ay 
Benrficioranms ; The Patron and Incumbent ſevered in Pleas, but both their Pleas ws :9 
this effe&t ; Anne Baroneſs Mownteagle in her Widowhood retained the laid Carr, / + 
be her Chaplain according to the Staruce of 21 #.8. and he having the ta'd Br c++ 
J Claycotton obtained a Diipenſation with confirmation of the Queen according to :! (cv: 2. 
= ute, and pleaded all at large :--And afterwards he accepted the Vicarage of G. +, 51, 
Lek: if FIN) inde, withour that the taid Church of Claycetren by prerence of thetakin? ct -|c\ 
DO o« 327 Vicarage of G. 'accotdivg to the Statute becatne yoid,&c. The Queen rephed 2nd 11 
'a / -44, fefied rhe retainer of him by the ſaid Barovet> Afownteagle, anu that he obta n:d the 
7 +5 Letters of Diſpenſation proxt, ec, Bur further ſaid, That before the faid Carim/ wn 
4 ud f 4; preſenced co the ſaid Tong of G. the faid Baronels of Aonnteagle rook to hyl; 

; OI 


© Henry Lord Compton one of the Barons of the Realm, and ſo was covert baron, 2:6 | 


X the ſaid Vicarage of G, and was chereunto admitted, icfiitured, and indicted : AG 
| hat the Defendant did demurre in Law, And it was objeQed by the Queens Cc 
TP; " + 4*©®*Thar the body of the ARt of 21 H.8. containeth general prohibition, That if avy c:c! 117 
"2 7th 2 Benefice of the value of $ 1. tha: be doth not take any other Benefice with Cue rl 
w/ JD x this Caſe be not wi: h:n the Proviſoes,then the firſt Benefice became void by ihe acceptances 
F the ſecond : The firſt Proviſo which is material co this purpoſe is, That every Duct 
&c. and Baroneſs being widow, may have two Chaplains, whereof every o:c © th m 1/1 
@—purchace licence or diſpeniatior, to receive, have, and keep two Benefice:, Ard :).c 7c: 
IP [5] Proviſo mmerial to this purpoſe is, Provided always that every Dutcheſs, &c. 2d Þa: ors 
# "=P 4 widow, which have taken, or hereafter ſhall cake any husbands under :he Cooice ct 5 


. 4 #4 loft her dignity of Baroneſs Monnteagle ; Andatterwards Carmel the Detcn 27: 2c , 
7M 
9 
/ 


5 ww 4 


aron, may take ſuch number of Chaplains as is above #dmirted to them being widow 

Can ard that every ſuch Chaplain may purchace licence, &c. as above. And i: was {t:ct 
9 ) auuroed, that this Caſe was Caſs emiſſas, and our of theie Proviloes for d-vers rcatns: 
>, Thefirſt, i ought to be expounded, That the Baronels ought to be widow 25 well a: :!- 
# uw +/ T/ "ime of the acceprance, as at the time of the retainer, tor if it ſhall be ſufficient tha: ſic (),3!. 

> (CF 04 C444 be widow at the time of the Rtainer, then the {aid ſecond Proviſfo ſhall be in v4.n 
* #/ /; @ then it ſhall not be material who ſhe afterwards marrieth, ſes/. Noble, or igncb'c; Þ : 


W-% þ 


'C berafe Ig, as much as rhe makers of the AR did intend, that if ſhe marry after, that + 
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ſhall be our of the firlt Provilo, for this cauſe they added the ſecond. And vil un oe 
ſtion the is out of the ſecond. for that provideth onely, when ſuch noble woman. Col marry 
with one under the degree of a Baron ; and their reaſons they extended <}ic 126 Dro 
when they marry under the degree of a Baron was, becauſe if they marry a Baton, c: 
other Lord of degree, then the wife needeth not have Chaplains, becaute ber husbard may 
have Chaplains by this AQ, and the ſame ſhall beſi ficient for both, beirg one p<: !on (+ 
Law, and of one family. And that the retainer and the acceptance ovght-to corcuric; | 
was (aid, That if a noble man, or noble woman retainecth a Chaplain and dieth, ttc Chap- 
lain cannor take two Benefices within this AQ, yet the retainer was lawtfu!, bu: the pert. 
who made the retainer ought to continue when the Chaplain accepterh his ſecor.d Ber +2: 
Alſo it was faid, that it was acjudged in the Caſe of Rephe Earl of jweffm:rland That 
where the ſaid Earl retained a Chaplain, and afterwards was attainted of þ oh Treat, 
and afterwards and during his life the Chaplain bavirg a Benefice of the valve © 8 1. co): 
a ſecond Benefice with Cure. And it was adjudged, That the firfi Benefice was vid. | 
although the Earl was alive, yet che quality of his perſon was altred,tor by the |uc gm: 
he became ignoble, vide Sramford. As if the Treaturer or Comptroller of thc K res how'e, 
8c, rerain a Chaplain, and afterwards is removed out of his cffice. now he Cho'!* 
cannot accept a ſecond Benefice, for now his qualicy is altered, and the cauic in 1-pe- 
whereof he wasto hayetwo Chaplains is remoyed : And fo where a Barone!s widow t-- 
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keth husband, ber qualicy is altered, for now ſhe is noe /#s ja75s, but onely ſub are 
viri : And cherefore it che latter Proyifo had not been, If fuch Baroneſſes after 
ner had married with a Geneleman under the degree of a Baron, her Chaplain cannoe 
a fecond Benefice, for the quality of the Baroneſs by her marriage was altered ; and ſhe 

ro remain at the time of che acceprance of the ſecond in the ſame qualicy as 
ſhe wasar the time of retainer. | 

2+ It was objeted, That this Caſe was out of the Proviſoes, becauſe thar if a Baron 

2 widow Baroneſs,in this Caſe the Baroneſs cannot recain any Chaplain with the faid 
AA, tor the words of the AR are, Every Baronels being widow, which excluderh ferne 
coverts being Baroneſles, then if ſhe be excluded to retain, by the ſame reaſon her retainer 
ro have power by force of the AR to take a ſecond Benefice is Joſt by the marriage, for as 
much as ſhe now having married with a Nobleman, his Chaplain may fay Divine fer- 
vice to them both ; And the wife of a Nobleman neederh not have Chaplains by the 

of che whole Court of Parliament, for the Aſt hath not made any provi 

for any ſuch wives, but onely widows,for the wite of one under the of 
a Baron cannot have any in within this AR; Bucin our Caſe at the time of the 
acceptance ſhe who retained was the wife of a Baron, and may haye Chaplains by force 
of chis AR. 

3. Irwas ſaid, That this At was always conftrued firifily againſt Non refidency, and 
Pluralicies, as a thing prejudicial co the ſervice of God, and inftrution of his : And 
therefore if a Biſhop be cranſlated into an Archb! or 2 Baron be created an Earl, now 
he hath boch digniries, and as ir Re IION uando duo jnra Concorrunt in nnd 
perſons, aquum eſt «cſi eſſent in diver ſor ; yet within this AQ he can have but as 
many as an Archbiſhop or Eail may have, for although chat he hach ſundry dignities, yer 
he is but one perſon ro whom attendance and ſervice ſhall be done : So if a Baron be made 
Knight of the Garter, or Warden of che Ci Ports, he ſhall have bur three Chaplains 
in all, & fic de fimilibews : 2 ned fair conceſſum. Y nia difficile oft ut wnn« homo vicew 
duornum [uſtinear, Bur on the other part it was argued and refolved by the Courr, That in 
the Caſe at Barre Carrmedafrer the marriage might accept of the ſaid Benefice within the 
lercer and meaning of the aid AR; "pr, ve queſtion che retainer of Cerrmel was not 
determined or councermanded by the faid marriage. And as to that it was ſaid rhat there 
were two wanner of retainers : One at the Common Law, and according to thar he might 
have as many Chaplains as he would : Another according to the faid At, and by ir he is 
reſtrained ro a ; and the firſt which he retaineth are his 2 ro 
the faid AR, and (hall be firſt preferred, asit was adjudged Poſch. 31 Ekz. in the 
mon Pleas in Skeflings Caſe ; and Mich. 41 & 43 Eliz. in the Kings Bench io Draries 
Caſe. And therefore if any officer who is allowed by the Starure ro have one, rwo, or 
more Chaplains, retaineth a Chaplain, and afcerwards is removed our of his office, in this 
Caſe the retaiger by the Common Law remaineth, bur the retaiger upon the Scatuee js de- 
termined, for afrer the ivg he cannot be Non reſident, nor accept of other Benefice : 
So if an iter Bacon rnaitie Chepteia, cx infher hiv ndeancrearar be nnd SREDIE 
ſon, as the Earl of Feftmerdands Cafe. there the retainer according to the Seature is deter- 
mined ; and after the arrainder ſuch Chaplam cannot a ſecond Benefice, becaufe that 
he who is atrainred, by his acrainder is a dead perſon in Law ; and now (as Sremferd 
Pleas of the Crown faith) of a Noble man (by the Judgement by which his bloud is cor- 
rupted) he is become ignoble, and cherefore his dignity is determined ; And although che 
wife of a Baron during the coverture cannot retain a Chaplain,yer when a Baroneſs widow 
doth retain one or rwo according to the ſaid Proviſo, this retainer ine to the AR is 
the prigcipal matter, and fo long as the retairer is ia force, and the Baroneſs continueth a 
Baroneſs, the Chaplains may well accept of cwo Benefices by the expreſs letter of the AR; 
for it is tufficient thar if at che time of the retainer the Baroneſs were a widow, for 
the expreſs words (being a widow) are fatisfied : Bur the Stature dorh not proyide that 
ſhe be a widow at the time of the a » bur the words imply the contrary, ſoul. that 
ſhe need not continue widow ; for the words are, Every Baroneſs teing widow may have 
two Chaplains, whereof every of them may parchace,&c. ſo that by theſe words it is ſuffi- 
cient, if ſhe be a widow at the time of the retainer; and there is no miſchief in this Caſe, for 
the number appointed by the Stacute ſhall not be exceeded, and the AR appointeth the Ba- 


ronels widow to haye two, and her husband to have three, fo _ the intention of the AR 
e 2 19 
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Attens Cale. Part IV. 


is not defrauded; And although that (as it hath been laid) the husband and wife are bur 
one perion in Law, yet as the Text faith, Sunt due anime in Carne xnna, and therefore it 
is no. reaſon,that the retainer of Chaplains which ſerverh for the inftrudtion of ſouls ſhould 
be determined by the marriage. Allo the laſt Proviſo, when the Baronels marrieth onc 
under the degree of a Baron was added, becanſc that by ſuch marriage her dignity was de- 
tertnined, for the rule is, Quando mulicr nobils; IE definit efſe nobilis, Bur 
this rule is to be underſtood of a woman who gertech nobility by marriage, as by the mar- 
riage of a Duke, Earl, or Baron ; for CO ee ei cages of 
ility, by ſuch magriage wich one who is ignoble gnity which ſhe had 
ſoy ;age ; for codemy mode que quid conflitnitar, difſelvitar : Bur if a wo- 
man be Noble, as Ducheſs, Counteſs, Baronels,Bc. by deſcent, although that ſhe marri- 
eth uader the of Nobility, yer her birthright remainerh, for that is annexed co her 
and is C| ater indelebits 1s: But in the Cale at Barre the Baroneſs by her marci- 
age with one of the Nobility doth nor leſe her dignity of Bareneſs, but rather encreaſcth 
it. And therefore it is not hke tothe Caſe which put; And the ſecond Proviſo 
ineth it ; for the makers of the AR well knew, That aſter ſuch marriage as this is 
in this Caſe ac Barre, ſhe is a Baroneſs as ſhe was before, and not in Caſe as where the 
marrieth one under the degree of Nobility : Thereto was added, that the ſecond Proviſo 
doth not provide an mon Jnr a Baronel(s widow retaineth Chaplains, and afterwards 
marrieth under her egree, t leaveth the ſame co the general conftrution of Law, and 
providerh onely that Baroneſs afrer ſuch marriage may retain two Chaplains, &c. 
Alſo when a Baroneſs widow retaineth two Chaplains, and afrerwards marrieth with a 
Baron, by common intendment ſhe bringeth maintenance with her ro ſupport her ſtate, 
and preferic her Chaplains, and the retaining of her Chaplains cannot be prejudice to her 
hu:band but rather an honour to him. 

If a woman Baroneſs retaineth two Chaplains according to the Statute, and afterwards 
raketh one of the Nobility to husband, the retainer of theſe rwo Chaplains remaireth , 
and they without new retainer may take two Benefices; for their retainer was not ended by 
the marriage ; Alſo for the ſame cauſe ſo long as they atrend upon fuch Baroneſs in houſe, 
they ſhall not be adj Non refident. - And it is to know, That if a Baron hath three 

ins, and them hath rwo Benefices, and afterwards the Baron dieth,yer they 
enjoy the Beoefices with Cure which were lawfully fetled inthem before ; but al- 
he be refident and dwelleth upon one Benefice, yer he ſhall be puniſhed for Non 
nn as was Parſon Bejtons Cale, and there be ought to have of the 
King a Nox obftante. So if the Baron be attainted of Treafon or (clony, or if any Officer 
We —_—_— _—_— ſo ofthe like. 
thy 44 Elsz. in a Znare Impedit brought by the Queen againſt the Biſhop of $S4- 
lihary and others, it was ruled by the whole Court, That the Fl of Southampton being 
of rhe age of 10. years, and in houſe with the Lord Admiral ro whom che Quee: 
bad his Wardſhip, might retain and qualify Chaplains within this A& ; for thc 
words of the AR are general, and yet his Guardian was a Noble man, and had Chaplains 
by the ſaid AR allowed him ; And the Earl of Sowrhamptex was under his cuſtody, 2:.d 
one of his family, as the wife was inthe Caſe at Barre. 


Damporrs Cale. 


Part I'V. 
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Hill. 45 Biz, in the Kings Bench. 


Damperis Caſe, 
Ix Treſpaſs berween Dam and Sywwes, upon the generall iſſue, the Jurours gave 4 
ſpecial verditto this effe&t ; The Prefident and s of the, Colledge of Corpus 
Chriſts in 9xferd made a leaſe for years anno 10 Eliz., of the land in queſtion to one 
Bold, Previſe thas the leſſee, or his ſhould not alien the prewiſſes to any perſon 
or perſons without the ſpecial licence the leflors, And afterwards the lefſors by theie 
deed 13 Eliz. licenſed the lefſee to alien, or demile the land, or any part of ic to ay perſon 


this Verdi Judgement was given againſt the Plaintiff. And in this Cafe divers Points were 
debared and reſolyed. R 

1. Thar the alienation by licence to T'abbe hath determined the condition, fo that no 
alienation; which he can afterwards make can break the Provi;e, or give cauſe of encry to 

the lefſors ; for the lefſors cannor diſpenſe with ag alienation fora time, and thac the 

eftace ſhall remain ſubje& co the Provi/e after. Ang alcbough the Provi/e be that the leſ- 
ſex or his affignees cannot alien, yer whea the lefſors licence the leſſee to alien, they ſhall 
never by force of the ſame Proviſe defeat the term which is abſolucely aliened by their li- 
cence, in as much ax the aſſrgnee hath the fame term which was affigned by their aſſent , 
So if the lefſor diſpenſerh with one alienation , they chereby diſpence with all aliena- 
tions after; for in as much as by the licence of the leffors and of the aſſignment of the leſ- 
ſce the ftace"and intereſt of Twbbe was abſolute, it is not poſſible that his aſſignee who 
hath hiseftare and incereft ſhall be ſubjeR to the firſt condition : And as the diſpenſation 
of oge alienation is the diſpenſation of all, ſo it is as to the perſons , for if the lefor diſpen- 
ſeth with one, all the other are ar liberry. And cherefore ic was adjudged 7riv.28 Z1iz.. 
Ret.256. in the Common Pleas, berween Leeds and Crompton, That where the Lord Staf- 
ford made & leaſe to three upon condition that they or any of them ſhould not alien with- 
out the afſent of the leflor, and afterwards one aliened with his affenc, and afterwards the 
other rwoaliened without his aſſeac ; and it was adjudged that in this Caſe the condition 
being determined as to one perſon (by licenſe of the leflor) was determined in all. And 
Popham chief Juſtice denicd the Caſe in 16 Eliz. Dier 334. Thatif a man leaſe landsy 
on condition that he ſhall not alien the land, or any part of it without the afſenc of : 
ſhe, pad afterwards he alicnerh part with the aſſent of the leflor, that he cannoe alien 
the refidue without the affenc of the leflor: And he conceived, that the ſame is not Law, 
for he ſaid that the condition cannot be divided or apportioned by the a& of the parties ; 
add in the ſame Caſe, as to parcel which was aliencd with the affent of the lefſor, the con- 
dition is derermined ; Foralthough that the leſſee alieneth aty part of the refidue, the leſ- 
ſor cannot enter into the part aliened by licence, and therefore & condition being determi- 
ned in part is determined in all, And therefore the chief Juſtice ſaid, That he thought the 


faid Caſeto be falſe printed, for he held clear that it was not Law, 
Note Reader, Paſch.14 Eliz.Ros-1015. in the Common Pleas, That where a leaſe was 


made by deed indented for 21. years of three Mannors, A. B. C. readriag rent, for A. 6 1, 
for B. 5 l. for C.1o1. to be paid in one place of the land, wich a condition to reencer in 
all the three mantors for defaulr of paiment of the ſaid rents, or any of them ; and after- 
wards the leffor by deed indented and inrolled bargaineth and felleth the reverſion of one 


houſe and 40.acres of land parcel of the mannor of 4,to one & his heirs ; & afterwards by 
| Ee 3 agother 
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another deed indented and inrolled, bargaineth and felleth all the refidue to another and 
his heirs ; and if the ſecond bargaince ſhould emter for the condition broken was the Que- 
Rion : And it was adjudged, that he ſhould nor enter for the condition broken, becauſe 
the condition being intire cannot be apportioned by the at of the parties, but by ſeverance 
of part the reverhon is deftroyed in all. Brie was agreed, That a condition may be ap- 
portioned in ewo Caſes, 
[+ ] ;. Bya&in Law. p: | i. 
| 2. By the a and wrong of the leſſee. By at in Law;”as if aman ſeiked of two 
acres in fee, one in Borough Engliſh, and che other not, and bach iflue rwo ſons, and lea... 
ſech both acres for life or years rendring renc with condition, and the lefſor dieth, in this 
Caſe by this deſcent, which is an a& in Law, the reverſion, renc,and condition are Civided, 
2. By a& and wrong of the leſſee ; as if the Tefſee makerh a feoffmenc of part, or com. 
mitceth Wafte in part, and the lefſor encrech! tor the forfeicure, or recovere: h the place 
waſted, there the rent and condition ſhall be'apportioned, for none ſhall rake adyancrage 
of his own wrong, and the leſſor ſhall nothe prejudiced by the wrong of the leflee : And 
3 the Lord Dier then chief Juftice'of the Common +leas in the fame Caſe ſaid, That he 
2 who encreth for a condition broken ought to be in of the ſame eftare which he had at the 
4 time of the condition created ; and that he cannot haye, where be hath departed with 
the reverſion of part : Arid wh thac reaſon agreeth Zire. 80.6. Vide 4 & 5 Phil. 
W414, Mar. Dier ty. where 2 Proviſe in an Indenrure of leaſe was, That the leflee, his exe- 
cutors or afhgns ſhould n>t alien to any perſon wirhour licence of the leffor, bur ſo much 
to one of the ſons of the Jeflee ; the lefſee dierh, his execurors affignerh it over to one 
his ſons, It is holden by Sremfordand Catlys that the ſon may alien ro whom he plea- 
ſerh without licence, for the condition as to the ſon was determined ; which agreech wich 
the Reſolution of the principal point ' in the Caſe at Barre, 
'- 3, It was » That the Statures of 1 $ Elic. cap, to. & 18 Eliz. cap.11. con- 
> (/434 cerning leaſes made by Deans and Chaprers,” Colledges, and other Ecclefiaftical 
2». we Laws whereof che Court: ought to take knowledge, alchough they be nor found 
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Baſtards Caſe. Hg 


P aſch. I Jacob, 
Buſtards Caſe. 


Ich. 44 Eliz. in the Kings Bench in Treſpaſs, berween Bafterd Plaintiff and Bowl- 
M.. af key wed aids the hain tracy ER. 
the moity of the mannor of //>«r7 to to irs of the body of 
levied a fine thereof to Gregory, who ſuffered a common recovery, in bebe nd —po 
onely youched, and he youched over the common vouchee which was to the uſe of Gre- 

ory and his heirs, who thereof enfeoffed Bafterd, who thereof enfeofted Savage and Dar- 
Gon in fee ; and after an exchange was by deed indented between Savage and Dar- 
fon of the one part, and Buftard (who was ſciled in fee of the fourth part of the mannor 
of Barton) in the County of Oxford ; by which exchange Baſtard gave to the ſaid Savage 
and Darfton and their heirs the fourth part of the mannor of Barren in exchange for the 
moicy of the mannor of //bzry, which moiry Savage and Darfton gave unto Buſtard and 
his heirs in exchange for the (aid eng you of the mannor of Barton, which exchange was 


executed on both parties : Savage «rftox demiſed the fourth part of the mannor 
of Barton co thegDefendanc for years. Paſper died, 7=ftsze his wife entred into the man. 
nor of 1lbsry, upoa which Bft ard eatred into the of che mannor of Barton , 
the Defendane reentred, and Buſtard brought an Ation of Treſpaſs. And after many ar- 
guments at the Batre and Bench in divers leyeral Terms, it was adjudged for the Plainiff F 
and in this Caſe it was reſolved by the whole Courr. 

1. That in every exchange lawfully made, this word Excembiam implieth ie ic ſelf 
i cmd; an all + wry, ono oe ren and hehe owe 
| p in re reciproca tion, one ine given in ex- 
c for the other ; Bur the ſame is a ſpecial warranty upon the —— force of 

ich be ſhall not recover other land in value, bur that otely which was given in ex- 
change ; for in as much as the murual conkderation is the clauſe of warranty, for this 
cauſe the ſame ſhall extend onely to land reciprocally given, and not to other land : And 
this warrant runneth onely io privity, for none ſhall youch by force of it bur the parties to 
the exchange or their heirs, and no aſſignee z bur the aſſignee ([1all rebur by force of it al- 
though the exchange were without deed, as appearethin 3 E.3. Formedon 44. 2 E.3. Cu: 
in vita 16. The ſame Law in Caſe of partition. And as it is in Caſe of warranty, ſoit is 
in Caſe of condition, which the Law implieth upon the exchange : And therefore if A. ex- 
with B, and B. alienech to C. which is mo by ti on” on ee C. {ball nor 
enter upon the other ; for as the warranty runneth in privity to the parties to the exchange 
and ther þ heirs, ſo alſo the condition in Law runneth alſo in privity, and doth not extend 
to the aſſignee, and ſo none ſhall have Contra forman feoffament; but the feoffees or his 
heirs, bur the _ may rebu:, F.N.B.163.c. 22 H.6.50.b. 30 H.6.7.4. 10 H.7.11.4. 
Bur in the ſame Caſe, if A. who doth not alien be evicted, he ſhall reencer into the land 
which was given in exchange, alrbough that B. hath aliened ic over. 

2. It was reſolved, that if A. give in exchange three acres to B. for other three acres, 
and afterwards one acre is evicted trom B, in this Caſe all the exchange is defeated, and 
B. may enter into all his land, for although the exchange bad been good if A. had given 
bur two acces, of bur one acre or leſs, yer for as much as all the three acres were given in 


—_ for the others (and the condition which was implied in the exchange) was entire, 
upon 


eviction of one acre the condition in Law was broken, and therefore encry given 
unto the whole, for it is the office of a condition to deteat the whole and nox parcel, if noc 
that the condition be eſpecially reftrained to one part onely as it is not in this Caſe; And 
therefore there is not any difference: berween a.thing which is encire, as a mannor, and ſe- 
veral things givenin exchange : The fame Law of a partition, as it i pgpens n13£E.4f. 
& 43 Aſ.22. the Earl of Pembrokes Caſe, where the principal Cale of partition is good 
Law; but the opinion of Cavendiſh there, that is to ſay, That although an eftace for life 
or in tail be evicted againſt one coparcener, that yer the partition remainethin force, is not 
Law, as it was reſolved by the Court in this very Cale, Vide Littleton cap. Partition 58.6. 
Bur in the ſaid Caſe of exchange, if one be impleaded bor one acre, and he youcheth the 

e $ ethers 
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Buſtards Cale. Parr IV. 
other, and the demandant recovereth, in this. Caſe the Tenant ſhall recover in value !but 
according tothe loſs : For although the condition be entire and extendeth to all, yet the 
warranty vpon the exchange may ſeverally extend to part; and there is grear difference 
berween 2 warranty in Law upon exchange, and a warranty in Law upon partiticn, as to 
the recovery in value ; for in the Cale of exchange be who voucherh ſhall recover in yaluc 
according tO the yalue which he loſt, bur ſo it is not in the Caſe of partition : For if 2 
man cited of 6. acres in fee, every one of equal value, and dieth, baving iſſue two d augh- 

04 ters, and upon the partition each harh three acres, and atcer one hfter js impleaded for ore 
Cat «5 acre by one who hath title paramount, and prayeth in aid of her coparcener, ſhe ſhall nc: 
- / over 2n acre, but an half acre, ſorhar each of them ſhall haye an equal parc ; for in as 
much as both claim by deſcent which is an a& in Law, and by the Laweach of them ought 
g, ro have | part of the inheritance of her aunceltors, for this cauſe ſhe ſhall recover 11 
value but the moity which ſhe loſt, ſo that the loſs ſhall be equal. 

So if 2 man be ſciſed in fee or in tail of three acres, cach of equal yearly value, and di- 
” th andthe heir endowech che wife of che third acre, and afterwards the witc :s implea- 
ded by one who hath title paramount, and ſhe youch the heir, now ſhe ſhall recover in 
7 value according to that which ſhe 4oſt but the third parc of che cwo acres which remain, fcr 
w/T 0 0x/; by the Law ſhe ought ta have Dower but of the third part, and now upon the matter ſhe 
4 £VX 5 ror to have Dower bur of the third part of the two acres, as appeareth by the Book in 
. p_ Fw 4 5 E.z. Voncher 249. where the principal Caſe was, Robert de Paris Byyaiel, Stephen de 
- ©32 . Pars Grandfather, Robert de Pars father, and Robert de P ar the lon, Ribert the Belaiel 
WW LF.) A faving -0 wife Maxd (eiſed of certain land in foe, gave che ſame to Stephen and the heirs 
Ae77 of his body, and died ; Robert the fon of Srephen endowed Aſargery the wife of Stephen 
: 4. the third part of the whole ; and afterwards Robere the Beſaiel died, and Keberr the 
f father died ; Maudche wife of the Belaiel brought a Writ of Dower againſt Aargery 
a. amt wiſe of Strphen, and ſhe vouched Robert the ſon of Rebert who had che reverſion ; Ard 
# ; }o gowethere theQueſtion was, of how much Margery ſhould have in value ? And by ſome. ſhe 
5 Hex ya Srl not have but Dower having regard to the ewo parrs which remain, becau'e che Dow- 
—_— et which {feud wife of the Beſaiel ed,is higher and elder then the Dower of 1 ar- 
F- are & $f) the wife of the Grandfather: And notwith{ianding that the Betaiel overiived Sre- 
| phen, and the wife of $ tephen in the life of Robert the Belaiel was lawfully endowed, ar 
which time and could demand nothing, yer when her husband died, her title of Dower 
* "was more ancient ; And ſome hcld the contrary, /cil. Tha the wife ſhould recover in va- 
£&#*% luc according to her lots: And difference was taken berveen Dower of the wife of an heir 
P * cane « and of the wife of a purchaſor, | For if there be Grandfather, father, and ſong and the 
2x Grandfather dicth, and afterwards the facher dieth. and the fon endoweth the wite of the 
C5) father, againſt whom the wife of the Grandfather bringe:h Dower, ſhe ſhall not recover 
over in value; becauſe that the Dower of the wife of the Grandfather rook away in Law 
" the deſcent as to the freehold, and ſhe ſhall be in of an eſtate from her husband, and by 
conſequence after the death of the wife of the G:ardfather, the wife of the father ſhall noc 
be endowed of the part aſſigned co the Grandmother for her Dower, for now in Judge- 
ment of Law the father had bur onely a reverſhon of that part expetan upon an eftace 
for life, & 5deo, Dos de dote peti non debet. Bur in this Caſe the Beſaiel made a gift in rail 
to Stephen, ſo that Mand demanded Dower of Margery who was the wite of a purcha- 
for ; and although that Hand recovered Dower againſt Margery. yer if Margery luryive 
her ſhe ſhall recnter ; for Dower taketh away the eftate which by Law deſcended, bur 
nor the eftare acquired and gained by purchace, and ſo wasit adjudged ; 8nd chere Mar- 
gery recovered generally to the value which ſhe Ioft: So in Caſe of exchange, each party 
is a ſeveral purchaſor jand each warrancerh the whole to the other, and therefore he ſhall 

recover to the value which he loſerh. 
b > It was refolyed, Thar as when the whole eftace in part is evicted, all the exchange is 
ted : $o in the principal Caſe when the eftare of freehold for the life of Juſtine which 
is but parcel of che eſtate is evicted in all the lands, or in part, by that the whole exchaoge 
may be defeated by force of the condition in Law; for alchough thar a reverſion expeRanc 
upon an eſtate for life cannot be given in exchange for land in poſſcffion, yer when Savage 
and Dayften inthe principal Caſe were ſeiſed of the moity of the ſaid mannor of 7/þzry in 
their demeſq as of Go and gave the ſame in pofſefſſion to Buſterd in exchange, wt ſwpra, 
when Juſtine efitreth and eviterh an eftate for life, Baſtard may enter into the whole 
{ land 


- 
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land which be gave in exchange, for all Fe eftate which Was: given to him upon confides 


ration that he depart with his land 5 and therefore when any eflace of trechold is eyifted 
from him by entry or ocherwiſe, he may by force of tlie condition in Law encer into the 
land given by him : So if ke inthe reverſion in fee diſſciſerh his tenant for life, ard giverh 
this land in excharge to another for other land, utd afteryirdsthe leflee for life dach en- 
ter, now may the other enter intohis land, becauſe that the whole exc is defeaged ; 
an for life, 

nawe of ud acre of 


But Ck. A URS | 
makcth an exchange with B, indented, and giveth chis acre 
land, and noc by nameof bet reverfion expeRtant for another re yer UTR as 
much as nothing paſſerh by che gift of the acre of land but onely the reverfioh} 

ranty of condition cannot by the Law extend co niore then p3ffeth by the exchai 
they arc incicent and annexed to the eftate which is gryen, and cannot extend to - 
hold which was in he lefſee ; and if the Law ſhould be otherwite great miſchief would 
follow : For if exchange be made of divers mannors, and '&ivers parcels of 
chem axe ia leale for lite, in this Caſe, if the exchange ſhall be yoid becauſe it was made 
of a mannor in poſſeſſion, it fhall ayoid efl exchanges, which ſhall be miſchievous, and 
cannot be any milchief on the ocher part ; for when rhe tenants for life are in poſſeſſion of 
the land, ic (1;all beaccounced the folly and lachefs of the purchaſor, if he doe not know ir 
either by lurvey or other intelligence. ' And in the pringpal Caſe, by the fine and reco- 
very, and other eftares made, che eftate which Juſtine had'was , and the had bur 
2 right, 10 that Savage and Darſfton who gave the ſame in exchange had an eftace in fee 
fimple in poſlefſion, ro which the warranty and condition in Law was annexed. 

4. Ic was reſolved, That although chat Buf«rd had notice of the right of J=fixe ar 
the time of che exchangeyyer ic was not material, but that after her entry the exchange ſhall 
be defeated, for venture it was one of rhe cauſes that ENS Ithary 
ablolucely, bur by way of exchange, fo that upon the eviftion he haye his land 


back 
And Coke Acrorney General, and Tanfield and Der fton were of Councel with the De- 
fendant, and Godfrey, 7elverron nnd others with che Plaincff, 
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Beverleys Caſe of Non compos ments. 


L ill depending in the Court of between Snow Plaintiff, and Zeyer!: 
[6] - | orLenlay MmALLer was; That Suow madean Obligationto the Defendant "4 
20001. and in the ſaid Court would be relieved, becauſe art the time of the making of the 
{aid Obligationy he was Now went ; And this Term I moved the Court of Kings 
Pb | aq the ſaid fuit in the Court of Requeſts, becauſe the matter was c.o: 
upon this Caſe rwo Points upon argument and good confidera- 
=” es ib anekat 
< 7 1. Thateve feo , or grant which a man of Now compes ments maketh is 
99 as ad A po ſhall never be avoided by himſelf, becauſe it is a Maxime in Law, Thar 
-. ” Q man of full ageſhall be in any plea to be pleaded by him, received by Law to ftultif 
/ {>y eee mano appeareth by Littleton, 56.2» cap. Deſcents 95. and therewith agreeth 39 H. 
he nts e/ 6.42.6. 5 £3.99. & 35 Aſſ-19- And there another cauſe is given, /ci/. becaule that when 
= has he recovers bis memoryYg cannot know what he did when he was New COmpos mentts. 
| 2.7 (PDY<<2, If the Common Law had given a Writ of Now compos mentis to him who hath recovc- 
4 xed his memory alter alienarion, texiy the Law would have given him remedy for the main- 
| renance of him,. bis wife, children and family, alcheugh he recovered not his memory bur 
continued Now compes ments-. And it is to know, That this diſability ro difable him(clf 
as to ſome perſons is print a eee onely ro the party himſelf, and 2s to other 
perſons is not perſonal ſhall binde them alſo : asto that know that there are four 
rhagner of privities, /c5l. Privies in bloud, as heir : 2. Privity in repreſemation, 25 Execu- 
tors or Adminiſtrators. who as Lirtleron ſaith 77. repreſent the perſon of the Teftator or 
Joteſtace, 2 Aſa. Dier 112, ace-; 3: Privity.in eſtate, as done in tail, the reverſion or re- 
mainder in fee, &c. 4. Privity in Tenure, as Lord by Eſcheat : And two of them which 
are privies onely may diſable him who was Non compes wendy, and avoid his deeds. grants, 
and feoffments, and two not. For privies in bloud may ſhew the diſability of the aunce- 
ſtor, and privities in repreſentation the infirmiry of the Teftator or Inteftare; bur neither 
privy it eſtate, nor privy in Tennre ſhall ſo doe, And therefore if donee in tail being Ne» 
compos mentis maketh x feoffment in fee, and dieth without iflue, he in the reverfion or re- 
mainder ſhall not enter or take advantage of the Now ſane wemorie of the donec : The 
fame Law of Lord by Eſcheat, if his Tenant being Non compes ments, maketh a feoff- 
ment in fee and dieth without heir, he ſhall nor avoid it : Bur there are ſome as done by 
a man of Now compes ments: which none of them ſhall ayoid ; and therefore if he levieth 
x fine, ſuffereth a common recovery, or acknowledgeth a Sratute or Recognilance, nei- 
ther his heir nor his Executor ſhall avoid it, for theſe are matters of Record which ſhall 
not be avoided by 2 bare averrement of Non comper wentis for the inconvenience w hich 
may follow thereupon. Alſo ſuch averremenc is againſt the Office and dignity of che 
Judge, for be ought not to take any conuſans of a fine or recogniſance of him who is 
Nox compos mentis, 18 E.2. Fines 120. 17 Aſſ.17-17 E.z. 

'2; It was reſolved, That the rome 6 an —_— Maxime of the Common 

w, that the party ſhall not diſable himſelf, chat he ſhall not have for the ſame reliet in 
any Court of equity, for that ſhall be in ſubverſion of a principal and ground in Law. 
nod note, And Coke the Attorney was of Councel with Beverley, and Herlc the Queens 
Serjeant with Swew, : 

Note Reader, That every thing which a man New compos doth, either concerneth his 
life, his lands, or his goods : Alſo every a& which he doth is cirher in pais, or in a Court 
of Record: All a&s whichhe doth in a Court of Record either concerning his lands or 
his goods ſhall binde himſelf, and all others for ever: All aAs which he doth concerning 
hi: lands or goods in pais,in ſome Caſes ſhall binde him onely during his life, and in ſome 
Caſes ſhall binde him for Ds hath been ſaid.) Bur-as to bis life, the Law of England 
is, That he ſhall not loſe his life for felony, or murder, becauſe the puniſhment of a felon 
is ſo grievous, ſcil. 1, Toloſe his life. 2. To loſe his life in ſuch odious manner, ſcs/. 


by bavging, for he ſhall be hanged betwcen heaven and earth as unworthy of both. 
3. He 


Part IV. Beverleys Caſe. 


3. He ſhall loſe his bloud as to his aunceftry ; for he isas a ſon of che earth withour 
any aunceftor, and as to his poſterity alſo, for his bloud is , and he hath neicher C5] 
heir nor poſterity. 4. His lands, 5. His goods; andin ſuch Caſe the King ſhall have 
Amnnum, diem, & vaſt um, tothe intent his wife and children ſhall be caſt out, his houſes uh 
down, his trees eradicated and overthrown, his meadows ploughed, and all chat he "<7 

ach for comfort, delighc, or ſuſtenance wafted and deftroyed, bens that he in ſuch fe- 
lonious manner offended againft che Law ; and all thatwas, Ve pens ad pancer, metns ». 
ad omwnes perveniat : But the puniſhment of a man who is deprived of reaſon and under- ;._ o«. * | 
ftarding cangor be an exampleto others, 2. No felony or murdet can be committed with- ,,” , » LoMndt 
out fclonious intent and purpoſe ; Et ideo difla oft Felonia, quia fieri deber felleo anime ; 
But F arioſme non intelligit quid agit, & anime & ratione caret, & non multum diftat þ 
brats, 28 Bratton ſaith, and therefore he cantiot have a felonious intent, Vide 21 H.7.31. 
26 Aſ.27. F.N.B.102. Stamf. Pleas of the Crown 16.6, Alfo for the ſame nl 
Non compss mentis eannot commit petit Treaſon ; As if a woman Nox compor ments kill 
her /husband, as appeareth 1» H.3. Forftitwre 33, Bur in ſome Caſes Non compos mentis 
may commit bigh Treaſon, as if he kiff, or offer co kill the Kingy ic is high Treaſon, for Ho 7 F 
the King eft capur & ſala Rripablice, & 4 capite bona valetudo tranſit in omnes; and þ { NY ek 
for this cauſe their perſons are fo ſacred, that none ought to doe or offer them violence, but 6, 4 g 
he is Rexs crinwinis {aſe Muajeſtats, & pereat nnus ne pertant omner. Anditisroknow, /,, #) 
That there are four manner of Nox compor mentis : 1. Ideot or fool natural: 2. He who | 
was of good/and ſound memory and by the viſitation of God hath loft it : 3, Lanati- * 27 _ 2 
cs, qus gander incidu intervalli, nd ſometimes is of found memory,and ſomerimes Nox 5 Me th. 
compos ments; 4. By his own a&, as adrunkard; And it hath been faid, that there is , $44 7X 
great difference berween an Ideot 4 nativitere, and he who was of ſound memory, and + 4/4 
cometh by the vifiration of God to be of unſound memory ; for an ideor is known by his ,, fy not 
perperual infirmicy of nature 4 x«rivitate, for he never had any ſenſe or RR to, { #- $44 7 
conra@ with any man, but he who wasof good memory and underftanding and able to ,... 1, ++ ; 


AY 
"x 
” 


make 2 comract, and afterwards by A caſualry becomerh Nox compos mentis, is v ao 
nor ſo well known tothe world as 2 natural fool. Alſo an ideot in an Aion brought - 4 Q 
agaiaſt pron in proper perſon, aod he 'who pleadeth beft for him ſhall be nk L 


mutred,' as @ ado re ot hoe nn wy him CN IINE G\ >e4s v 3 
memory, for he ſhall appear rdian'i withia age, Attorney if he be | 
of full age ; Bur yer as co eftares or gifts made by them; they themſelves by any plea that 
chey can plead ſhall noe avoid them, no leſs the ideot then he who becometh of unſound [125] 
; and be tbe feoffment or gift made by them in perſon or by Attorney they ſhall 
never avoidchern cicher by or AQtion, for it appeareth by the ſaid Maxime,that they 
cannot ftulrifieor diſable themielyes ; Bur if they ſhall 2yoid things which they doe by 
Actorgey, they ought co ſhew- chat they were then ideots, or of unſound memory : But 
yet as unto all others, there is a great difference berween an eftate made in perſon and by 
Artorney ; forif anideot or Non compot mentis maketh a feoffment in fee in perſon, and 
dieth his heir within age, he ſhall not be in ward, or if hedieth without heir, the land ſhall 
not eſchearas is aforeſaid : Bur if the feoffment be made by letter of Atcorney, although 
that the feoffor ſhall not avoid che fame, yeratcer his deach as to all others in judgement 
of Law the eftze was void, 2nd therefore in ſuch Caſe if his heir be wichin age he ſhalt be 
in ward; or if he diech withouc heic che land ſhall eſcheat, 2nd that is the rrue reaſon of 
theBooksing H.4-5. 7 H-4412. And likewiſe in the Caſe of an infant, if he makerh a 
feoffment in perſon if be diet without heir che {and ſhall not Eſcheat, bur otherwiſe it it 
were made bylerter of Arcomey, buc theinfant himfelf ſhall nor avoid it, bur others ſhall : 
But things done by marter of Recoxd, as Fines, Recoveries, Judgements, Statutes, Re- 
cognilances, ſhall binde as well the idect, as be who is Now comper mentir, 31 E-3. Saver 
de default 371. 1 Ma. Dum fuit infra atatew7. Alſo of a Lunatick, all a&s which he 
doth during tis lunacy are equivalent to as done by an ideor, or he whois utrerly Now 
rompes ments ; bur acts donc by himſelf 4nrer Incida intervella, when he is of ſound me- 
Laſtly, although chat he whe is drunken is for the time Non compos wentis, yet his drun- 
kenneſs ſhall not extenuate his at, or offence,nor turn to his avail, but'ir is 2 grear offence 
in it ſelf, and therefore doth aggravate his offence, and doch not derogate from the thing 
he doth in that time, and thac in caſe as well couching his life, as his goods, chattels, or 


lands, 
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lands, or an thing concerning bim : When and in what Cafes lacheſs ſhall pre ju- 
dice. an Sacha _— mentis ; ſome bave taken difference berween barre of his 
right, and barre of bis entry, for. in Caſe of barre of his right, bis lacheſs ſhall nor prejucice 
him, bur in ſuch ſpecial Caſe if he become of unſound memory, he ſhall ſhew that he was 
not Compes mentis; Agif a man Now compes mentis be diſlciſed ; and the diſleilor levicth 
a fine, in chis Caſe at the Common Law although the year and day be paſt, yer he who 
was Nos compos mentis (hall not be bound thereby, bur he may well enter, and that they 


lay is proved by the Statute de avodo levandi fines made anne 18 E.1. which is but a de- 


6b] clamcicaof the Commyyave, /ril. That fine iv fo barreand of fo great force, and 
_ of ſo high nature in ir ſelf, thatir barreth aot onely cs mw nave. privies to the 


Wl fine and chcir heirs, but all other of the world who are of full age, out of priſon, and of 
” (Oo47-45 good memory; and within the four Seas the dayef the fine levied, if they pur nor in their 

| 4 /-.>daim by their Aion or entry in the Country withia the year and the day ; by which it 
Þg appearech that no lacheſs of a man Non compes wentss ſhall barre him of his right. Alfo 


PL _ appearech by the Stature of 4 H.7.cep.34- That in ſuch Caſe if a man levieth a fine with 

T5 ka "Y proclamations, and at the-time of the fine levied he who hath right is Now compor ments, 

Hood afterwards he recovereth his memory, that in this Caſe he ought to ſuc his Aion or 

9 ta day within five years after he beeometh of ſound memory ; and in ſuch Caſc in plea- 

= _ ding he ſheil ſhew that at the time of the fine levied, be was Now compos wentis,and all the 

E ſpecial matcer : Bur if he who hath ſuch righe be an ideor, or Now compes mentis, and nc- 
yer recovereth his memory, their heir may have an ARtion,or make his entry when he w/1ll, 
for be is excepred our of the body of the A&, and is not tied to make any entry, or bring 
his Aion within any time, but the party himſelf if- he recover his memory. The fame 
Law of him whois beyond Sea at the time of the fine levied and dieth, there bis heir may 
enter or bring his _ when — in > Caſe the _ _ ſhall rake 
adyantage of his Non [ane wemoric, i z impriſonment, or bei d Sea of his te- 
nant : For if Lord and tenant be, and the ——_ be ns, of the difieiſor levieth a 
fine, the diileiſee go age, Non compo: mentis, or in priſon, or beyond Sea, and 
afterwards the diflcifor raketh back an eftate ro himſelt in fee, and afterwards the diſlei- 
ſee within age, Non compoes mentis, in priſon, or-beyond the Sea dierh without heir, the 
Lord by eſcheat ſhall rake adyantage of every of them againſt the diſtciſor. So if a col- 
lateral warranty deſcend upon a Nox comper mentis, which. he might have avoided by 
entry : But an ideot or Now. compos ments: by their lachefs ſhall be barred of their entry, 
becauſe if they be difleiſed, and the difſeifor dieth ſeiſed it ſhall cake away their encry, buc 
afcer their death their heir cannot enter nor take advantage of the infirmity of their aurce- 
ſtor, and his lacheſs which ſhall prejudice himſelf ſhall not prejudice his beir of h's entry, 
and that a h by Lzclerow Chap. Continual claim 39. For Littleton faith, Nola- 
chefs can. = adjudged by the Law in him who hath not diſcretion in ſuch Caſe, /c:/. 
having regard to bis heir, and fois the difference. 

And as to that which is commonly obje&ed, That che civil Law in this point is groun- 
ded upon greater reaſon then the Common Law ; for by the Civil Law all a&ts which ide- 
ors or Non compes mentis doe without their Tutor are utterly yoid, and that ſeemech to 

, ſome more reaſonable then the Common Law, becauſe he whois an ideot or Now cempos 
Hw7] wentrsr wanteth diſcretion or underſtanding, and the fame cometh by the 3& and viſication 

5 7” of God, therefore they ſay (God forbid) that his «ts or lachels during this time ſhould 

- C Woo binde him. Others conceive that the ancient Common Law agreeth with che Civil Law 
Leo 014 + in this Caſe ; for Bratton lib.3. fel.10e. ſaich, Farieſw antem ftipuleri non poreſt, nec 
s —_— aliqued negetiuns agere quia new intelligit quid agit : And therefore it ſeemeth un- 
1- 4” *F reaſonable that things done by them who have no nor uſe of reaſon, 2s (as 


ny 


VCBratten ſaith) vow waltam diſt ant 4 brutis qui ratione carent, ſhould binde them ; and 
therefore ic is (as is commonly faid) a great defeR in Law, that no Tutor is aſſigned to 
them by Law, who might procet them, and principally their inheritance : As to that it is 
to know, That the Law of England hath provided for them a Tutor, and hath made pro- 
viſion for the preſervation of their inheritance, and their goods alſo: And therefore in 
the Caſe of an ideot, or fool natural, for whom there is no expeRtarion but that he during ' 
his life will remain without diſcretion and uſe of reaſon. The Law hath given che cuſtody of 
him, and of all that he hath ts the King, who (us F,N.B.232.) is bounden of right by 
the Laws co defend his SubjeRts, and -theis goods and chattels, lands and tenements ; Aad 

becauſc 


+ a> , 
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becauſe that every SubjeR is in che Kings pr 

yera himſelf,nor order his lands and cenemencs, goods and chacrels, thy 

to hayerhe ing of his lands and tenements, goods and 
was the Common Law. For Bratton fo.16. who wrote in 5 Ev, { 
be 2 nacural fool, by which he is not able ro demand or keep®his. 
heirs of whomloever they hold male or female regain in the cuſtody 
their heritage. And upon that followerh che Scatute of Prerog. Re 
E.3- long time after Braffox wrote, was bur a declaration ef the (6 
therewich agreeth 18 E.3. Scire facias 10, where ic appeareth by 
gativa Regia ; 2nod Rex it cuſtodian terrarun fatuerigh 
exitns cornndem fine vaſto & deſtruttione, Of inveniet ew | 
fered' terre 6a fuerint, & poſt mortem cornndens reddat cats 
anllatenues per roſdem fatnos alienemmnr, nec rornum berede: ex 
words I obſerve divers things. Fn, 

1. That the Law gave the King bur che cuſtody of che lands effthigkdeo : 
the ſame continue during the life of the ideoc, yer haying bue the a 
not the freehold or fee, bur che freehold is in the ideot ; For the 
mortem corum redder ea reitis heredibus,and that a alſo in 17 
Saver defanit 37- 

2. Alchough the Statute faith, Caſtodiam 
the cuſtody ot the body, and of their goods and chg 
raments, as wal thoſe which they have by purchace, 
by the Common Law. | | 

3- That he ought to be ideot 4 wativitate, icil, fatuns naturals, and not by accident 
or infirmity. 

4. T hey on feoffment, gife, leaſe or releaſe thar an ideor can make of his inhericance, hue 
ic may be ayoided during bis life, which appeareth by cheſe words, [rs qued nularenxw 

\ per coſdews fat mes alienentar, nec quod corum beredes exheredentur : Pur caſe then thatan 
ideot above the age of 31. years, maketh a feoffment in fee of his inheritance, if you ask 
how and in what manner it may be avoided during his life > I anſwer, that ific be found 
by office at the Kings fuic, that he was ideot 4 nativitare, and that he hath alicned his 
lands, then a Scire facias againlt the alience the land ſhall be fciſed into the 
as 64” nr che inhericance ſhall be revelted in che ideors 18 E.,;. Scire facies 10, 
32 E.3. Scire fas 106. 50 Aſ.2. For the Statute ſaith, Dnod poſt worrem corums reddat 
caws reftis beredibus, which the King cannot doe, nor can the King have the poſſeſſion of 
the land to his own ule, if not that by the office and ſeifure fuch conveyance made by 
the ideor be deftroyed, and that doch not impugne the !aid Maxime at che Common Law. 
For in this Caſe the ideot in no plea that he can plead ſhall diſable or Rultify himlf 3 
But all is found by office by the inquiſition and verdict of 12, men at the Kings ſuit, who 
are not concluded to ſpeak the truch; and ſuch office when it is found ſhall baye relacior 
4 tempere nativitatis;co avoid all mean ads made by the idcor, as feoffments, releaſes, &c. 
and therewich agreech 23£E.3. & Scire fac* 106. Sram. Prereg.34. F.N.B.202.c, Bur 
DotwWi ing the words of the ſaid AR are general and emphatical zxfarenxu aliency- 

tor, yet if he alieneth by fine, or recovery, it ſhall binde him, as hath been ſaid, for the 
cauſe aforeſaid. And fo aftcr ſuch office found all gifts made by him, of his goods or chac- 
tels, and all obligations made by ſuch ideot are utterly yoid ; and atter ſuch office found 
if the ideot be ſued in any ARtion, upon any obligation or writing that he hath made, the 

King by his Writ (ſo long as the Office Randerh in force) recicing the office ſhall ſend 2 

Superſedeas tothe Juftices where the ſuit is begun : Bur che King ſhall nor have the cu- 

ftody of the lands of an ideoc holden by Copy, tor the fame is bur an eftace at will by che 

Common Law ; and if the King ſhould havethe cuſtody thereof, it would be miſchicyous 
to the Lord of the Mannor ; Bur yer an alienation made by an idee: of his Copihold land 
after office found ſhall be avoided, vide 11 Eliz,, Dier 302, 

And that the King ſhall have the proteQtion of the goods and charrels of an infant as 
well as of his lands, appeareth by F.N.B. 232. where he faith, That if an iofant who can- 
not defend, govern, or order his lands, cenements, goods, or chartcls, the King of right 
ought to have him in his cuſtody, and to proce him and his goods and charrels, and 
lame appeareth alſo by the Writ in the Regiſter, de [deot 4-56guirends, whene it is ſaid; 
Quin 
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yer the King ſhall have as well 
, as of their lands and ocher heredi- 
as thoſe which they have as heirs 


lath, Quod poſt 
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Feverleys Cale. Part IV. 


1. de B. farune & taleot exiſfit, ita quod regimins ſm ip, ter- 

ul of cathllerans ſaerum nen ſuſficit, & qued ipſe in farui- 

| rw o cengmentoruns ſuorum alienavit, & etiam magnam 

| Jhor um difſipavit in exberedationem [nam, & noſtri pre. 

82s 5p ſrne' ip bac parte profpicere velentes, &e. By which ir 

ſhall have as great proteRtion of the goods 

that as well the ſcattering of his goods and 

be remedied and -redrefſed by the King, to 

of him. - And as after office 

frs,8c. made before offic&found, ſhall be ayoi- 

id, for no lachefs ſhall beccounted in che Kin L 

accrue tothe ideot for nor-ſuing the office before the feoff. 

deat dieth office found, after his death no- cffice can be 

Writ are, Exzpſum viis cf modss quibus ſuper Pats [ne melins 

lp/pefte examinaretts, Ofc. which cannot be done when he is 

te the King cannot be entituled, 16 E.3. Livery 30. andthen the 
» his lapdgad renements and goods hold. 


ws to defend his SubjeRs; and their goods 
*rell co Now compos mentis, a5 to an ideot ; bur in Caſe of Now compos mentir the Kirg 
hall nor have incereft in the lunacick (as he hath in the ideot) becauſe that the lunatick 
may recover his mer ywhich be hathdoſt ; and therefore in the Caſe of the ideor, the 
Law faith, Rex Cd em in the Caſe of Nox compes ments, Rex providebit ; 
and as to alienatj by New compor mentis, the words are all one 2s they are in the 
Caſe of the ideor, ſei. Ira qued pred' ter” & tenementa infra pre«” temps nullatenns 
alienentar ; and after the office found thereof, the alienation, gift, &c. of him 
who is Non compot memtis, are in cqual Caſe with the alienation or gift of an ideo: ; and the 
faid words of the Writ in the Regiſter, Q nie arcepimns quod 7. de B, fatwns & idevta exi. 
 ffrir,e+e. extend 2s well to Now compos mentis, as fool ratural, for afterwards in the ſame 
Writ it is faid, Diligenter inquiras fi idem I. Fatuns & Ideota fic neeme, & fi for, tmnc 
u#iram 4 nativirace my ab alin tempore, trunc 4 quo tempore & qualiter & quomod, 
& ff Incidis gender intervallis, & fi idem 1. in codem ſtat exiſtens terras ant tenement a 
aliqua alienevit necne,&c, So that icappearethy that in Judgement of Law, Fatua; & 
Idrets include as well Now conepos mentis, 25 [deota 4 nativitate, and therefore they are 
in the ſame Caſe, asto the alienation of their lands and tenements, goods and chatrels. 
Hil.18 H.8. Rer.qor. in the Common Pleasthe Cafe was ; In Treſpaſs Quere clan/wm 
frigit, and cutting his trees, in Paddington in the County of Afidd. by Joby Franncis 
inſt Witiaw Holmes, The Defendant pleaded that it was found by office before the Ef- 
cheator of the ſame County of Afidd. that the faid John Frawncis was 2 lunatick, and 
that he was ſeiſed in fee of the land in which, &c. for which the King feiſed his perſon, and 
his land, and by his Lerrers Patents granted the rule, government, and cuſtody of the ſame 
perſon and to the faid Holwer, quamdin that the perſon was lunatick, to take the 
gn ny enyr rn juſtified, and prayed in Aid of the King ; and thereupon it was 
in Law, if he ſhould have aid or not. And it was adjudged, Thar he ſhould co: 
have id of the King, for this was utterly yoid, for the King is bound to keep the 
lunatick, his wife, children and houſhold, with the profits of the lands, and withour takirg 
thing to his own uſe, bur all to the uſe of the Non compes wentis and his family, and 
all to the intent that the King may provide that he who wanteth reaſon ſhould not alien his 
lands, nor waſte his goods. And the King after office found hath onely provifion, and hath 
not any cuſtody of the body or lands of a Now compos mentis, as he hath of an ideot,and 
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he bach nothing to grant over : Bur if the Kiog pro one to have care and charge of 
him who is Nox compos mentis, that his family be maintainedy and that nothing be 
waſted ; or if one of his own head taketh fo much himliclf, in this Caſe he is bur as 
Baily of him who is Non compes mentis, 20d ſhall be accomptable co him as Baily, or to 
his * oe or Adminiſtrators, and he cannot cut down grees but for neceſſiry houlcboor, 
ploughboor, and cartboor, and to repair the ancient pales, and all that the Baily may doc 
he may doe and not otherwiſe. And cherewithagreech a Writ in the Regiſter di to 
the Sheriff, Diligenter inquires utrum 1, de B. 4 nativitatis ſue t ſemper TT 
purns [drotaexiftit, per quod cuſtodia terrarum & tenemtntorum [1 in C. ad not de- 
beat pertinere, an per infor:anium vel alio mode in buju/mod; infirmitatem poſtea inciderie, 
propter qued hnjuſmods cuſtodia ad nes pertinere non debeat. And fo by theſe differences 
you will underſtand your Books, 18 E.2. Fines 220. 3 £.3. Entry congeable. Statham. 
3 E.z. Formedon. 5 E.3. 70-10 E.z. Scire fatias 10. and as well 32 E.z. Scire facias 
1c6. 17 Aſ.17.17 E.;3.11. 25 Aſſ.4- 35 Aſ10. 5o Aſſ.2. 9 H.6.6. 39 H.6.24. 12 EF, 
4.8. F.N.B.202. Stanf, Prerog. 34. Bratt lib,2. fo.11,t2, & 1ib.;. for00, Britton 
fe.66. Br. Dum ſuit infra «tate 9.” and divers other Writs in the Regiſter, which are 
agreeable with the reaſon of the Common Law. 

Noxe Reader, That [deots or [deotes is a Greek word, and properly fgnificth a private 
man who hath not any publick office. the Latines it is taken for illiterate or foo- 
liſh. Amongſt our Lawyers Nox compes mentss. Amongtt the Engliſh in common ſpeech, 
Fool A—_ Fatuns proprie dicitur 4 fands, quia fatur no primo fatar, , eſt, 
quia incpta loquitar ; Sed apud Juriſperites accipitzr pro Non compos mentis, & 
fatuns dicitar qui omnine defipit : Stultus dicitur d ftupert, quia ftnltas oft qui propter 
ftuporem movetar ; Levin: oft efſe ſtultuns quam fatuum, fa. imprudens, improvides, 


I 
ignorans mali & boni. Inſanzs qui abjetta ratione omnia cam inmperws & furore facit. 
Amens, ab (4) que oft particula privativa, & menze, id oft, confilis & anime, Demens, 
eff qui neu cogitar quid agit ant lequitar, (de Yoft particnla privativa : Amens qui pror- 
ſus inſaxit : Ariſt. Echicorum, Amentegſticuntar qui 4 nature experts ratios ſolum ſex- 
ſnnunw muna:s exequuntsr. 
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| ring re: ib da of , . . . Mo 
CB bear ofthe ſand AB, did authoriſe the Archbiſhop of Canterbr7 7 ; 


- 4) Common Prayer, and being rear ro 


fo Ta —— EET none" gy 
of Statute of the firſt year of her Book of Common Prayer,with this 
clauſe alſo contained in the ſaid lerters we give and full power and 
ere png ir is Realm, all Ec- 


- = og wy my. 
Tun; dr hed tines 20 Grmendedey ae, 
hermit a Co ers ungarkr and the 


Tr, Inec na ©n- 
= by con- 
© Tharthen —_ or SIT ſhall haye 
puniſhmeac to eyery ſuch offender by fine, 
G ry all orfany of the iid ways, and 
and diſcterions ſhall 
the ragrrpxtag Patents more at large appeareth. 


And farther wy firſt ye orb reign of the ſaid. late Queen, 
by which it _—— That the ana concerning the upiformiry of 
ts ng _—— according <0 the -_ of the 
Realm, by Vecks of twelve men, or bhi or by the notorious evidence of the 
ould forfeit for the firſt value of his ſpiricual living for one whole year, 8 
a wrt = pen aes + be eothmirtted after \uch 

1p/o fatto of all his ſpiritual livings. the third 
ny he ſhould be — of all 
life. "And char the ſaid Robert Caw- 


: And if che deprivation were not 


Lo Barre by the Councel of eicher 

by ' deliberarion and conful- 
ow che s, was inthe wager} inche 37. year of the 
e And ir wes argued by the Councel of the iff, chat the ſaid Ce- 


"wits void for four cauſes. 
, the aid Book of Common Frayer being authoriſed and commanded ro be obſer- 
GRIT AMS he Ta —_— __— Queen, upon - vahymoqy me and puniſhments 
SE is again char AR onely doth 
rn and infliteth paniſhmenes i in ſeveral degrees 
__— | | gar, one and conſequently if the offence be againtt| thac 
Aa, if o withall, and putiſhed according co the 
ſane rho. was yep oo was an AQ of great moderation and equity,for 
the Roger elec nl mee ye fel ri bur ſhould oncly loſe the 
of bis Boch Tirlags wp ons ſuffer impriſonment for fix moneths, 
« time to repent, and the well minded a 
of th in this behalf, as if they com- 
C « many more z yet ſhould not 
offences, unleſs he had been firft judically 
k 7 Med by ke GT AR s of the 
the AR, muſt be 
,conviftion and puniſhment accor- 
and infliftion ſhould not give 
apon a like conviftion for a ſecond 
a ſhould follow, Bur in che 
from his ſaid Parſonage of 
| or convicted for any luch 
Ad 'therelore it was c "For this firſt Point, That the faid high 
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Part V. Of the Kings Eccleſiaſtical Law. 


Commiſſioners had not purſued che form and order tbed by the faid Aft ; Er new ob- 
ſervarts forma, infertar adnullatio Ain, and co the deprivation of the Plain 
rift is yoid, and therefore Judgemenc ought ro be given for him. And it was aid by the 
Plaintiffs Councel, by way of anticipation 5 That albeic there was a Proviſo in the fame 
AAtfor Archbiſhops, Biſhops, and cheir Chauncellors, Commiſlaries, Archdeacons, and 
other Ordioaries, having peculiar JuciſdiRtion, yer that did not give any to the ſaid 


levrivation for rwo cauſes. 1+ That the Commiſſioners by force of the ſaid A& of x Eliz.. 
and of the aid lecters Patents, are nor within the aid Proviſo, but one Reina _—_—_ 


Biſhops, their Chauncellors, Commiſlaries, &c. in reſpe& of their 
3. Admitring it ſhould extend to che (aid hi INES yer ought they to procced 
according to the form and order of the ſaid AR, for an offence done againſt thar AR, 

ly, it was objeted by che Councel of the Plaintiff, that Candrey the Plaintiff 
was not deprived cicher by the verdict of 13. men, or by confeffhon, or by the notorious 
evidence of the fa, but by default in reſpeR be appeared not, be'ng ducly precogniſated 
or warned, which Caſe, as it was objeRted, was Ca/ws owiſſw, & obliveens dare, and 
not within the ſaid AQ. 

Thirdly, it was objeted on the behalf of the Plaintiff, That the ſaid ſentence given by 
the ſaid high Commiſſoners was utrerly void, for that they or any three or more of them 
having auchoricy by force of the ſaid Act, and of the ſaid letters Patencs under the greac 
Seal. ought tp joynin the Sentence, and that one alone with the conſent of two or more ot 
the other Colnmifhoners cannot give a ſentence,for that every Commiſſioner hath equal au- 
thority, and by the ſaid lerters Parents three or more muſt give the ſenrence with conſent 
of others, and ſuch a Judgement given by any Commiſſioners of Oyer and Terminer, 
or other Commiſſioners or Judges of the Common Law , were utterly yoid and cf 
none effeR. 
4 and laſtly ic was objeQed, "that the ſaid Commiſſioners were not nominated 

and appointed according to the ſaid AR, for the Juriſdition and en by the faid 
Aro the Crown, is to name ſuch Commiſſioners as be natural born Subjets, and ir doth 
nog appear by the ſaid ſpecial yerdiRt chat the ſaid Commiſſioners were nacural born Sub- 
jets : And albeit the Judges as private men in their particular knowledge did know 
them tobe natural born Subje&ts, yet they being Judges of record ought onely to ſee with 
judicial and to take knowledge of no more then doch a to them wichin the 
Record, for upon that, and noc upon —_ knowledge out of the Record, they onely 
eaſt pt 09 1%, Sis and upon Record enter their J allo of Record. 
And ſccing thac the late Queen had as it was ſaid by the Plaintiffs Councel, Ecclefiaftical 
Juriſdiftion by the ſaid AR of Parliament, and by the ſame, power was given unto her 
0 name Ecclefiaſtical Commiſhoners, ſhe of necefſiny muſt make her nomination aceor- 
ding to the ſaid AR,baving no other power, as was objeRed, but by the ſaid AR; And 
ſeeing it was not ſpecially tound that they were natural born Subjefts ; Ep de now apparen- 
ribus & new exiftentibus cadem eft ratio: For this cauſe alſo the faid ſenrence of De- 
privation was veid, as given by Commifſioners not warranted by the ſaid AR. 

AS to the firſt and ſecond ObjeQion, both being upon the ſaid Act of Parlia- 
ment, it was reſolved by the whole Court, that norwichftanding theſe cewo Objetions, 
hn nad nat eo be impeached for either of then, and chat for three cauſes. Firſt 
for that the ſaid AR concerning the uniformity of Common Prayer, being in the afficma- 
tive, doth not « or take away the Juriſdiction Ecclehaftical, unleſs words inthe ne- 
2ative had been 2s, and mot otherwiſe, or in no other manner or form, orto the like 
ete& ; And this appearech by the general rule of all our Books, as it appearerh in 46 E. 
34-47 E.3.10. 20 H.6.11. 36 H 6.3.3 E.4.27- 3 H.7.1. 14 H:7.10. 15 H.7.16. 
33 FLE. Dier 50. 4 Mar. Dier 131. Stradlings Caſe PLCom.207,0c. 

2. The Ecclefiaftical Law and the T Law have ſeveral 
veral ends ; the one bei 
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—— ops and Biſhops, and every of their Chauncellors, Commiſlaries, Archdeacons, acd 
=”; . "= Ordinaries, having any peculiar Ecclefiaftical Juriſdition, ſhould have fu] power 
and authority by verrue of thar AR, as well ro enquire in their Viſitation, Synods, and 
elſewhere within their Juriſdition, as at any other time and place to take occaſions ard 
informations of all and every the things above mentioned, done, committed or perpetrated 
within the limits of their Juriſdi@tions and authority, and puniſh the ſame by Admoni- 
tion, Excommunication, Sequeſtration, or Deprivation, and orher Cenſures and procei; 
in like form as heretofore had been uſed in like Caſes by the Queens Ecclefiaftical Laws, 
as by the faid Act appeareth, 'So as ſeeing, if thar AR had never inflicted any puniſhmenr 
for depraving or nor obſerving the Book of Common Prayer, yer the ſame being allowed 
aatl commanded to be obſeryed for uniformity of Common Prayer, 2nd the unity and 
of the: Church ; The Ecclefiaftical Judge may deprive tuch Parſon, Vicar, &c. 
as ſhall deprave or not obſerve che ſaid Beok, as well for the firſt cffence, 25 be mich: 
have done by the Ceoſures of the Church, and the Ecclefiaftical Laws, as if no form! of 
puniſhment had been ioflifted by that ARt ; And this doth evidently appear y che 121d 
Proviſo: For thereby notwithſtanding any thing in that A contained, they may puriſh 
ſuch offenders by Admonition,, Excommunication, Sequettration, or Depr'varicy, ard 
other cenſures and proceſs, in like form as hererofore hath been uſed in like Cates by thc 
Queens Ecclefiaftical Laws, and are not bound ro purſue the form preicribed by ere (ad 
AS, which is to puniſh the offender according to the temporal Law. Agd it was «ti! 
ved that if the Juriſdition of the Archbiſhops and B:ſhops and their Cho uncellors, 
Commiſlaries, Archdeacotis, and cth>er Ordinarics, having any peculiar Eccletiaftical Ju- 
rildition were provided for by the ſaid AR, a fortsors the high Commifſioners authori- 
ſed by another ARtin the fame Parliament were racice provided for, Leia ci licer quid 
maj oft, non debet qued minus eft non licere. 

As to the third Objection it was allo reſolved by the whole Court, that the ſentence 
given by the Biſhop, by the conſent of his Colleagues, was ſuch as the Judges of the Com- 
mon Law ought to atlow 'to be given according to the Eeclehaltical Laws : For ſcerrp 
their authority is to proceed and give ſentence in Eccleſiaſtical caules, according :o the Ec- 
clefiaftical Law, and they ha: given a ſentence ina cauſe Eccleſiaſtical upon their procee- 
dings, by force of that Law; The Judges of the Common Law ought to give faith 25d 
Jet. LAU ſentence, and to allow it to be done according to the Ecclehaftical Law ; 
For cuilibet in [na arte perito eſt credenduw. And this is the common received opinion ot 
all our Books,asappeareth in 11 H.7.9. 34 H.6.1.4,8c. and in Bunting and Leppingwe!: 
Caſe in the fourth Part of my Reports; And this is the uſual form of all the ſentences in 
their Ecclehaſtical Courts: And this very Poiat; 7r.23 Regine Eliz. in this Court be- 
rween 6 and Freukwel, all the matrer being tound, as this Caſe is by ſpecial verdict 
Was 2 | 

As tothe fourth ObjeQtion, viz. That the ſaid Jate Queen had onely power by force of 
the ſaid Act to nominate Commiſhonersfor Ecclefiaftical cauſes, and therefore your 1a1d 
Nomination not purſuing the authoricy given unto her by that At ſhould be yoid. Here- 
unto a rhreefold anſwer was given and reſolved by the whole Court. 

' 7. That: they which wete Commiſſioners, and had places of Judicature over the Kings 
Subjeas, ſhould be intended to be SubjeAs born and nor aliens : But if in verity they 
were aliens, yet in reſpeR of the general intendment to the contrary, ic ought to be alledged 
and proved wr other » For, Stabieur e/umption donec probernr In Contrarinm, 

2, The Jurors baye that the Queen bG her faid lerters Patents, did auchorile 
them ſecundum formen Starmti prediiti ; and therefore it doth by neceſlary conſequence 
amount to.25 much as if they had found they had been SubjeRs born : For if they were 
not Subjefts born, they not be auchoriſed ſecundum formam Statuti preditts. Vide 
x1 H.q.q. 13 Eliz.Dier fol. "And the rather for thac this is found by ſpecial verdi@t. 

3- It was refolyed, That the faid AR ofthe firſt year of the faid late Queen concerning 
Ecclefiaftical Juriſdition, was nota Statute introduRory of 2 new Law, bur declaratory 
of the old ; which appeareth as well by the title of the ſaid AR, viz. An At reſtoring ro 
the Crows the ancient Juriſdiftion over the fate Ecclefraftical and Spiritnal,c. As allo 
by the body of the AR in divers thereof; for that -A& Coth not annexe any Juri'- 
dition to the Crown, bur'that which in truch was, or of right ought to be by the ancient 
Laws of the Realm parcel of the Kings JuriſciRion, and united to his Imperial Crown,and 
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which lawfully had been, or might be exerciſed within the Realm ;. The end of which Ja- 
ridiftion, and of all the proceeding thereupon was, thac all things mighc be done in cau- 
ſes Ecclefiaſtical tothe pleaſure of Almighty God, the increaſe ot vyertue, and the conſer- 
vation of the peace and unity of this Realm, as by divers parts of the ſaid AR appearech : 
And therefore as by that A& no pretended Juriſdiction exerciſe.! within this Realm, being 
eicher ungodly or 120 to the prerogative or the ancient Law of the' Crowa of this 
Realm, was of wes 7h reſtored to the ſame Crown, according to the ancient righe and 
Law of the ſame : So if that AR of the firlt year of che lace Queen had never been made;ic 
was refolved by all che Judges, that the Kiog or Queen of E »g/and for the cime being, nia y 
rmke ſuch an Eccleſiaſtical Commiſſoa as is before mentioned, by the ancient prerogative 
21d Law of England, And therefore by the ancient Laws of this Realm, this Kingdome of 
England's an abloluce Empire and Monarchy conhifting of one head, which is t King ; 
and of a Body politick,compact and compounded of many, and almoſt infinite ſeveral,and 
yer well agrecing members ; All which che Law divideth into cwo general parts, that is to 
fay., The Clergy, and The Laity, both of them next and immediately under God, ſubject 
and obedient to the head : Alſo the Kingly head of this politick Body is infticuced arid 
furniſhed wich plerary and entire r prerogative and juriſdiction, to render juſtice and 
right to eyery part and member of this Body, of what cftate,degree, or calling ſoeveryia all 
cauſes Ecclefiaſtical or Temporal, otherwiſe he ſhould not be a Head of the whole Body. 
And as in Temporal cauſes, the King by the mouth of the Judges in his Courrs of Juſtice 
doth jadze and derermine cheſame by the Temporal Laws of England; lo in cauſes Ec- 
clefaftical and Spiritual, as namely, Blaſphemy, Apottaſy from Chriſtianicy, Herefies, 
Schiſms, ordering Adrifſions, Infticutions of Clarks, celebration of Divine Service, Rights 
of Matrimony, Divorces, general Baſtardy, ſub:raCtion and right of Tiches, Oblations, 
Obvencions, Dilapidations, Reparation of Churches, Probate of Teftaments, Adminifira- 
tions, and accoanrs upon the ſame, Simony, Incefts, Fornicarions, Adulceries, Solicication 
of chattity, Penſions, Procurations, Appeals in Eccleſiattical cauſes, Commutation of pe- 
nance, and others, (th= conuſans whereof belong not to the Common Laws of England) 
the ſame are to be determined an. decided by Eccleſiaſtical Judges, according tothe Kings 
Eccleſiaſtical Laws of this Realm : For as the Rowan: f&tthing divers Laws trom Athens, 
ye being approved and allowed by the State there, called them notrwichftanding, Fav C5- 
vile Remanorum : And as the Normans borrowing all or molt of their | BRAG Eng- 
land, yer baptized them by the name of the Laws or cuſtomes of Normandy ; So albe 
the Kings of Exgland derived their Ecdehiaſtical Laws from others, yet ſo many as were 
approved and allowed here, by and with a general conſent, are aptly and righcly 
called, The Kings Eccleſiaſtical Laws of England ; which whoſoever ſhall deny, -he de- 
gicth that the King bath full and plenary power to deliver juſtice in all cauſes ro all his 
SubjeRts, or to puniſh all crimes and offences within his Kingdome : For that as before it 
appeareth the | er ot matters ſo many, and of ſo great importance, are not within the 
conuſance of the Common Laws ; and conſequently that the King is no compleat Mo- 
narch, nor Head of the whole and entire Body of the Realm. Bur to confirm thoſe that 
hold the cruth, to ſatisfy ſuch as being not inftrufted, know not the ancieat and modern 
Laws and cuftomes of England, every man being per{ſwaded as he is taught ; Theſe few 
demonftrative proofs out of the Laws of England, in fiead of many in order, & ſerie tew- 
porn, arc here added. 

Kennlphus Rexyc5c. per liters ſmas patentes, concilio & conſenſs Epiſcoperum, + $e- 
natorum gentle ſue, largitns fuit Monaſterio de Abindon in Com' Bark, ac cuidam Ruch= 
nietune Abbati Monafterisy5c. quandem ruris ſui portionem id eft, quindecim HManjas, 
6n loco qui 4 Ruricolis runc nuncapabatur Cnlnam,cam omnibus militatibus ad eand' pers 
finent' am in way ns quam in medics rebue in 41ernam bereditatem. Er quod pred' Ruch- 
nixs,6.ah omni Epi/copali Jurein ngSgo—s eſſet quierus ut inhabitatores cjus,nullins 
E piſcopi ant ſnorum officialium jngo inde depri ied in cant1; rerum eventib” ot diſ- 
Cnſſionih* canſarum Abbatis Monafteris pred' decreto ſubjiciantar. Ita quod;cc. . As by 
the faid Charter pleaded in 1 H.7. and vouched by S:enford, at largn oppecceth: which 
Charter granted abour 85 0-years ficthence,was after confirmed per Edwin* Britannia, Anu- 

$lorum Regem, et Monarcham : By whidvitappearcth, that the King by his Charter made 
in Parliament (for it appeareth co be made by the Councel and conſent of his Biſhops and 
Senators of his Kindome which were aflembled in — diſcharge and —___ 
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"te ſaid Abbor from the; JuriſdiQion of the 


Of the Kings Eccleſiaſtical Law. Parr V. 


&c. And by the fame Charter did grane 
-to the fajd Abbot Ecclefiaftical Juriſdition within his ſaid Abbey, which Ecclefiaftical 
no being derived from the Crown, continued until the difſolurion of the taid Ab- 


in the reign of King Heavy the eighth. 
Inthe reign of King Edward the Confeſſor. 


HE King, who isthe Vicar of the higheſt King,is ordained to this end,that he ſhould 
flo and rule the Kingdome and people of the land, and aboye all chings che holy 
Church, and that he defend rhe ſame from wrong doers, and deftroy and roo: out wor- 
kers of miſchief, And this ſhall ſuffice for many before the Cþhnqueſt, 


| In thereign of King William the firſt. 


| $o is agreed, that no man onely can make any appropriation of any Church having cure 
of ſouls, being a thing Ecclefraftical, and co be made to ſome perſon Ecclehaſtical, bur 

he thathach Ecclefiaftical Juriſdiftion ; Bur Filiam the firſt of himſelf without any other 
* (as King of England) made appropriation of Churches with cure, to Ecclchaftical perſons, 
. wherefore ir followeth that he had Ecclefiaſtical Juriſdition. 


In the reign of King Henry the firlt- 


E the grace of God King of England, Duke of Normans ; To all Archbi- 
Haz hive Abbas ag hey and to all Chriſtians as well preſcar, as to 


come,Fc. We doc ordain as well in regard of Ecclefiaftical as royal power, that when- 
ſoryer rhe Abbor of Reading ſhall die, that all che poſſefſions of the MonaRtery whereſo- 
ever it is, doe remain entire and free with all the rights and cuftomes therect, in the hands 
and diſpofition of the Prior and the Monks of the Chapter of Reading : We doe there- 
fore ordain and eftabliſh this ordinance tobe obſerved lier loan the Abbor of Reg- 
ding hach no reyenaes p and peculiar ro himſelf, but common with his brethren ; 
W by Gods w be appointed Abbot in this place by Canonical eleftion, 
may not diſpend the alms of the Abbey by ill uſage with his ſecular kinſmen,or any ocher, 
but in entercaining the. poor Pilgrims and ftrangers, and that he have a care not to give 
out the rent fands in fee, neither that he make any feryicors or ſouldiers, but in the ſacred 

of Chrift, wherein let him be adviſedly provident he encertain not young oces, 
be that he enterrain men of ripe age or diſcreet, xs well Clarks as Lay men, 


In thereign of King Hemy thethird. 


TN all the time of H,z, and his progenitors Kings of Epgland, and ever thence, if ary 
man did ſue before any Judge aſtical within the Realm, for any thing whereot 
ther Court by allowance and cuftome had nor lawful conuſance, the King d:d ever by his 
Wrir under his great Seal prohibit chem ro proceed : And ifthe ſuggeſtion made to the 
King, whereupon the prohibition was were afrer found untrue, chen che King 
by his Wrir of conſultation under his great Seal, did allow and it them to proceed. 


Alfo, in all the reign of H.z. and his irors Kings of Emgland, and ever fichence, if 
-=ny iſſue were'joyned upon the loialkty of marriage, genera! baftardy, or ſuch like, the Kine 
did ever write to the Biſhop of that Dioceſs, as mediate officer and minifter co his Courr, 
To certify the loizlr of marriage, , or ſuch like ; all which doe apparently prove, 
thar thoſe Ecdefaflicd! Courts were 


the Kings Juriſdition and commandement, 
and'that one of the Courts were fo neceffarily incident tothe other, as the one withour 
the other could not defiver Juſtice parties, 2s well in theſe particuſar Cafes, as in a 
number of Caſes before ſpecified, the Kings Ecclcfieftical Courc bath Juriſdi- 
Qtion : Now to! command and to be obeyed, belong to Soyeraign and ſupreme Go- 
vernment, > . 

By the ancient Canons and decrees of the Church of Rewer, the ifſue born before ſolem- 
nization of marriage, is as lawful inheritable (marriage following) as the iſſue born afccr 
nazrriage ; But this was neyer allowed or appointed in Englend, and therefore was never 
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of any force here : And chis appearech by the Statute of Herron, made in the 20, year of 
ing Henry the third. 

o the Kings Writ of baſtardy, whether one being borh afore macrimony on Gogmm 
1n like manner as he thac is born after matrimony, all the Biſhops aotwered, they 
would not, nor could not anſwer to it, becauſe it was direttly agaioft the' common order 
of the Church ; And all the Biſhops inftanted the Lords, that they would coofenx that all 
ſuch as were born afore matrimony ſhould be legicimace, as well as they that be born 
within matrimooy, 25 co the ſuccefſion of johericance, for ſo much # the Church actepreth 
ſuch to be legitimace : And all the-Eark and Barons with ene yoice anſwered, We 
not change the Laws of Exglend which hitherto bave been uſed and approved. - 


In the reign of King Edward the firft. 


ÞN the reiga of King Edward the firſt, 2 SabjeR brought in a Bull of Excommurica- 
tion againtt another SubjeR of this Realm, and pu it to the Lord Treatucer of 
England, and this was by_the ancient Common Law of Exglendadjudged Treaion againft 
the King, his Crown and drgnity,for the which che offender ſhould have been drawn and 
hanged, but at the great inltance of che Chancellor aad Treaſurer, he was onely abjured 
the Realm for ever, 

The ſaid King Edw.1. preſented his Clark co a Benefice within the Province of Tork , 
who was refuſed by che Archbiſhop, for that the Pope by way of Proviſion had confer- 
red it on another; The King thereupon brought a > oh non a4mi/it, the Archbiſhop 
pleaded that the Biſhop of Reme had long time before provided co the ſaid Church, as 
one baving ſupreme authority in that Caſe, and that he durft noe, nor had power to put 
him out, which was by the Popes Bull in pofleftion : For which his gh concempe agamſt 
the King, his Crown and dignity, in refubng to execute his Soveraigns commandement, 
fearing to doe it againſt che Popes proviſion, by judgement of the Common Law,the lands 
of his whole Biſhoprick were ſeiſed inco the Kings bands, and loft durmg his like ; which 
Judgemenc was betore any Stacute or Act of Parliament was rade m that Cale. And 
there it is ſaid, that for the like offence, the Archbiſhop of Camrerbary had been in wor'e 
caſe by the Judgement of the ſages of the Law, then to be puniſhed tor a coorempr, if the 

ing had noc extended grace and fayour to him, 

ing men twice married (called Big awy) whom the Biſhop of Rome by a Con- 
ſitution made at the Councel of Lyons hath excluded from all priledge of the Clergy, 
whereupon certain Prelates (when fach perſons had been eeniecadfa felon;) have prayed 
for to have them delivered as Clarks which were made Bigaray before the ſame Confinu- 
tion. Ir is agreed and declared before the King and his Councel, that the fame conftitu- 
tion ſhall be underſtood in this wiſe, that whether they were Bigamy before the ſame con- 
+ Rtizution or after, they ſhall nor from henceforch be delivered to the Prelates, bur Juſtice 
ſhall be executed upon them as upon other lay people. | 

In an ARt made at a Parliament holden at Carle in the 25. year of the faid King Ed, 
the firſt; Ic is declared, that the holy Churchof England was founded in the face of Pre- 
lacy within the Realm of England, by the King and his progenitors, &c, for them to in- 
form the people in the Law of G O D, and co keep hoſpitalicy, give alms, and doe other 
works of charicy &c. And the ſaid Kings in times paſt were have their advice and 
Councel for the ſafegard of the Realm when they had need of ſuch Prelates and Clarks © 
advanced ; The B of Rowe uſurping the Seigniories of ſuch Benefices, did give and 
grant the ſame Benefices to aliens which did never dwcl in England, and to Cardinals 
which might got dwell here, &c. in adnullation of the ſtate of the holy Church of Bug- 
land, disheriſon of the King, Earls, Barons, and other Nobles of the Realm, and in offence 
and deſtruQtion ofthe Laws and rights of this Realm, and againſt che good difpofition 
2nd will of the firſt founder ; It was enafted by the King, by affent of all the Lords and 
Comminalty+in full Parliament, That the ſaid opprefſions, grievances, and damage ia this 
Realm, from thenceforth ſhould not be ſuffered, as more at large appeareth by thae AR. 
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In the reign of King Edward the ſecond. 


Lbeit by the ordinance of Circumſpette agatis made in the 13. year of Eaw,r, ard 

general allowance and uſage, the Ecclehaftical Courts held plea of Tithes, obvcn- 
rions, oblations, mortuaries, redemptions of penance, laying of violent hands upon a 
Clark, defamations, &c. yer did not the Clergy think themſelyes aſſured nor quiet from 
Prohibicions purchaſed by Subjets, until chat King Eaw.2. by his letters Patents under 
the great Seal, inand by conſent of Parliament, upon the Petitions of the Clergy ,had gran- 
ted unto them to have JuriſdiQion in thoſe caſes, The King in a Parliament holden in the 
9. year of his reign, afcer particular anſwers made co their Petitions, concerning the mac- 
ters aboyelaid, doth grant and give his royal affent in theſe words : 

we deſiring as much as of right we may, to provide for the State of the Church of Eng- 
land, azd the tranguillity quiet of the Prelates of the ſaid Clergy, ts the binour of 
God, and the amendment of the State of the ſaid Church, and of the Prelaites and Clergy, 
ratifying and 043 no and ſingular the ſaid anſwers which appear in the ſaid it 
and all and ſingular things in the ſaid anſwers contained ; we doe for us and our b.irg 
grant and. command that the ſame be inviolably kept for ever : Willing and grantiy g for 
#1 and our heirs, That the ſaid Prelates and Clergy and their ſucceſſors for ever 166 
exerciſe Ecclefiaſtical Furiſdiftion in the premiſſes according to the tencar of the |, 4 
anſwer. 


In the reign of King Elward the third. 


+ 
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7 * 5 nM Corommantcncn bythe Archbiſhop, albeic i be difvanulled by the Pope or hi 


egates, is to be allowed, neither ought the Judges give any allowance ct any tuch 
ſentence of the Pope or his _ 

Ic is often reſolved that all the Biſhopricks within Exg/and were founded by the Kiros 

Progenitors, and therefore che adyowlons of ther all belong to the King, and at the firit 


_ they were donative; And that if an Incumbent of any Church wich Cure die, i' the Pa- 


tron preſent not within 6. moneths, the Biſhop of thac Dioceſs oughe to collate, to the 
end the Cure may not be deſtitute of a Paſtor ; If he be negligent by the ſpace of 6 mouths, 
the Metropoliran of that Dioceſs ſhall conferre one to that Church : And if he allo leave 
the Church deftiruce by the ſpace of 6. monerhs, then the Common Law giveth to the 
King asto the ſupreme within his own Kingdome, and not to the Biſhop of Keawe, power 
to provide a competent Paſtor for that Church. 

The i an rpms, rnry 4 any Ecclefaſtical perion from the Juriſdiion of the 
Ordinary, but may grant unto him Epiſcopal Juriſdition ; As thus ic appeareth there, the 
King had done of ancient time to the Archdeacon of Richmond. 

All religious or Ecclefiaftical houſes, whereof the King was founder, are by the King ex- 
empt from ordinary JuriſdiRion, and onely viſicdble, and corrigible by the Kings Eccle- 
faſtical Commiſhon. 

The Abbot of Bury in S»ffolk was exempted from Epiſcopal Juriſdiftion by the Kings 
Charrer, | 

The King preſented co@Benefice, and his preſentee was difturbed by one that had obtai- 
ned Buls from Remefor which offence he was condemned to perpetual impriſonment &c. 
| Tithes _ in places out of any Pariſh the King ſhall have, for that he having the ſu- 
preme Ecclefiaſtical Juriſdiftion, is bound to provide a ſafficienc Paſtor that ſhall have 
the Cure of ſouls of that place, which is not within any Pariſh ; And by che Common 
Laws of Englandirt is (evident, that no man unleſs he be Ecclefiaſtical, or have Ecclefi- 
_ IPs can have ep of Tithes. - 

King ſhall preſent co his ppels (in defauſt of the Dean) by laps in reſpeR 
of his ſupreme pede ical Juriſdiftion. And Fitzberbert faich, That the King in as 
Caſe doth prelent by laps as Ordinary. 

An Excommunication under the Popes Bull, is of no force to diſable any man within 
England : And the Judges ſaid, That he that pleadeth ſuch Bulls, though they coneer: 
the Excommunicatidn of a Subje&, werein a hard caſe, if the King would extend his ju- 
{tice agaialt him, If Excommunication being che extreme and final end. of any Suit in the 

Cour! 
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Covrt at Rewer, be nor to be allowed within England, ic coaſequenely followerh, thac by 
the anciene Common Laws of api no Suic for cauſe chough ic be ſpiritual ri- 


fing within this Realm, our to be ined in the of Rome; Ynuin fruſtre expe- 
Hat wr event is Cxrjms effeftia nul[ns ſequitur : And that the Biſhops of Exgland are the 
immediate officers and minifters co the Kings Courts, 

In ag Attachment upen a Prohibition, the Defendant pleaded the Popes Bull of Ex- 
communication of the Plaintiff. The Judges demanded of the Deicndanr if he had noc the 
certificateof ſome Biſhop within the Realm, teſtifying this Excommunication's To whom 
the Councel of the Detrndant an(wered, that be had not, neicher was it as he pace 
ceſſary 3 For that the Bulls of the Pope under lead "were nocorious enough: Bur ir was 
adjudged that they were no: ſufficient, for that the Court ought not to have regard to any 
excommunication out of the Realm ; And cherefore by the rule of the Coprr the Plain- 
tiff was nor thereby di{abied. 

Regrs ſacro alto wntti, ſunt ſpiritualis Juriſdittions capaces. 

Where a Prior is the Kings debcor, and ought ro-have Tiches of another ſpiricual per- 
ſon, he may chooſe exther ro tue for ſubcration of his Tirhes ia the Eccleſiaſtical Court, or 
in tc Excheqner, and yer -the perſons and matter al{o was Ecclefraftical : For ſeeing the 
matter by a mean concerneth tie King, he may ſue for them in the Exchequer as well as 
in the Ecclehaſtical Court, and there ſhall the right of Tithes be derermined. And Firz- 
berbert in his N a bre. fol.30. holderh, that before the Scature of 18 E.3.c4p.7. that righe 
of Tiches were determinable at the Temporal Counts at the ele&ion of the party ; And by 
that Statute aligned ro be determined in che Ecclefraftical Court, and the Temporal Court 
excluded chereot : And the Courts ef divers mannors of the Kings, and of other I ords in 
ancient times bd the Probares of laſt Wills and Teftamenes, and it appearetb by 11 H, 
7. fel.12- That Probate of Teſtaments did not appertairi to the Ecclefiaftical Courr, bur 
that of late time they were de:erminable —w : Soas of ſuch caules, and in ſuch manner 
as the Kings of the Realm by general conſent and allowance have affigned to their Ecclefi- 
aftical 4 they have Juriidiction by force of ſuch allowince. | 

The King did by his Charter tranſlate Canons ſecular, *mnto regular and religious per- 

ſons, which he did by his Ecclefiattical Juriſdition, and could not doe it unkeſs he fad 
juriſdiction Eccletraſtical. | | Is 
' The Abbot of wa/tham died inthe 45. year of E.z. and one Nicholas Morris weas 
elected Abbor, who for thac the Abbey was exempt from oxdinary juriſdiction, ſent to 
Rome to be confirmed by the Pope ; and becauſe che Pope by his conftitutions had reſeryed 
all ſuch collations to himicit, he did recite by his Bull, that he having no regard to the 
eleftion of the ſaid Nicbo/as, pom ye the laid Abbey, and the fpiritualties and cem- 
ties beloogiag ro the lame, of his ſpiritual grace, and at the requeſt (as he feigned 
po King of Eng/end; T his Bull was read and conſidered of in Counedthea oo 
all the Judges of England, and it was relolved by them all, that this Bull was againſt the 
Laws of England, and that the Abbot for obtaining the fame was fallen into Kings 
mercy, whereupon all bis poſicfſions were teiled inco the Kings hands as more at large by 
the Gaad Caſe reth. At 


Whereche Abbot of #c/?minfter had 2 Prior and Covent who were r and mort. 


in Law, yet-the King by his Charter did divide that Corporation, and the Prior and 
Coyent a diftiaR and capable Body, to ſuc and be ſued by themlclves. 

At a Parliament holden in che 25. yeat of King Edwerd the third ; It was enacted by 
conſent of the whole Parliament, that as well they that obcained provifions from Reme, 
II Senn nemclen, ſhould be our of the Kings proveRtion : And that a 
man might doe with them as with the enemies of the King ; and he that offenderth againſt 
ſuch proviſors in body, goods, or other poſſeſſions, ſhould be excuſed againft all people, 
and never be impeached or grieved for the ſame : By which Law every man might 
la ll ſuch an offender, as a common enemy againſt che King and his Countrey, ſo 
hainous were ſuch offences then holden. - 

Afterwards in the ſame 25. year of King Edward the third ; It was in open Parliament 
by the grievous complaints of all rhe Commons of this Realm, ſhewed thar the grievan- 
cxrend Wikchiels aforeſaid did daily abound, to the great damage and deftrution of all 
this Realm, more then ever were before, wiz. That of late the 5 of Rome by procure- 
ment, of Clarks and otherwiſe, had reſerved and did daily reſerve to his collation, generally 

and 
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and ipeciall as well Archbiſhopricks, Abbies, and Priories, as all other dignities, and 
other Benefices of England, which were of the Avowry of people of holy Church, and 
gave the ſame as well co Aliens as to Citizens, and caketh of all ſuch Benefices the firft 
truits, and many ocher profits, and a great part of che creaſure of the Realm was carried 
away and diſpended our of the Realm, by the purchaſors of ſuch graces ; and allo by ſuch 
privy reſervations, many Clarks advanced in the Realm by their true Patrons, which 
peaceably holden their adyancements by long time, were y Pur out; whereupon 
the ſaid Canmons did prayzheir faid Soveraign Lord the King, that fichence the righe of 
the Crown of E=g/and, and the Law of the ſaid Realm was ſuch, that upon the miſchief 
and damages which bappened to his Realm, he and was bound of the accord of his 
ſaid people, chereof to proyide remedy and Law, or the Co miſchiefs and da- 
which thereof came, that ic might pleaſe him to ordain remedy ; The (aid 
Edward the third, ſering the miſchiefs and damage named, and having regard 
to the Statute made in the time of his Grandfather King Edward the firft, and to the cau- 
ſes contained in the ſame, which Statute holdeth always his force, and was never defca - 
red nor adnulled in any point : And for as much as he was bound by his oath co fee the 
ſame to be kept as 2 Lay of his Realm, though that by ſufferance and negligence it had 
been fichence attempted tothe contrary, alſo. having regard to the grievous complaints 
made to him by his people in divers his Parliaments holden heretofore, - willing co ordain 
to the Church of England by the ſaid cauſe, by the effent of all the great men, ard the 
; of the ſai to the honour of God, and prefit of the ſaid Church of 
England, and of all his Realm, did order and cftabliſh, chat the free cleion of Archdi- 
ſhops, Biſhops, -and all other dignitics and benefices —_—_ England,ſhould hold from 
chenceforch in the manner as they were granted by the Kings progenitors, and founded 
by the auncefiors of other Lords, and thar all Pr and other people of holy Church, 
which had advowſons of any Benefices of the Kings gift, or of any of his progenitors, or 
of other Lords and donors, to doe divine lervice, and other charges thereof ordained, 
ſhould bave theix.collations agd preſentment freely, in the manner as they were infeoffed 
their donors. And io caſe thac reſervation,collation, or provifion be made by the Court 
of Ree, of any Arckbiſboprick, Biſhoprick, dignity, or ocher Benefice, in diſturbance 
of the eleti jons, ax- preſentations afore named ; That at the time of the avoi- 
dance, that fuch reſervations, cpllations and provifions to take effeR, the ſaid King 
Edwardthe third and his heirs, ſhould bave and enjoy for the ſame time collacions to the 
Archbi icks, and other'dignities eleRive, which be of his a , fuch as his proge- 
nitors had that free dleftion WÞ granted, fichence that the eletions were firft gran- 
red by the progenitors, upon a cercain form and condition, as to demand licence 
of the King to and after the ele&ion to have his roial aſſent, and not in other 
manner ; Which conditions noc kept, the King ought by reaſon to reſort ro his firſt narure, 
as by the ſaid At more ac large 
In the 27. year of the reign of the ſame King, ic was gri complained to the Kirg 
in a Parliament then holden, by the great men and Commons of the Realm, how that di- 
vers of the people were and had been drawn out ofthe Realm, to anſwer to things where- 
of the conuſans pertained to the Kings Court ; And alſo that the Judgemencs given in 
the ſame Court, were im in other Courrs, in prejudice and diſheriſon of the King 
and of his Crown, and of all the people of his ſaid Realm, and in che undoing and defiru- 
Rion of the Common Law of the {ame Realm ar all times uſed ; And whereupon good 
deliberation had with the men, and others of his ſaid Councel, ir was affented and ac- 
corded ro ing ane great men and Commons aforeſaid, that all the people of the 
as 4 what condition that they be,which ſhould draw any out of the Realm, 
in plea the | 2.70 Hey Courr, or of things whereof Judge- 
- rents were given in the Kings or which did fue in any other Court to defeat orim- 
yacht Tulemens ie in the Kings Courts,ſhould incurre the danger of Prewwnire, 
as appeareth. | 
Tonourifh love, peace, and concord between holy Church and the Realm, and to ap- 
peaſe-nnd ceaſe the great hurt and perils, and importable lofſes and grievances that had 
been done and happened in times paſt, and that ſhould happen bereafter, if the thing 
from chenceforth be ſuffered to role, beans of parka]. Cortons and other that be pat- 
{ed 
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Guilt an Tocumbene of + Church in Exglond aiiber fueth « Proviſonia the 
Court of Rewe, and there purſuerh.uncil he recovereth the Church againſt the In- 
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Part V. Of the Kings Eccleſiaſtical Law. 


niſters of Juſtice ro the Kings Courts, in cauſes Eccleſiaſtical. 


If any B:ſhop doe excommunicate any perſon for a cauſe that beloogeth nor unto him, 


the King may write unto the Biſhop, and command him co afſoil and ablolve the parry, 
If any perſon of Religion obrain of the Biſhop of Rome to be exempt trom obedience 
regular or ordinary, he is in caſe of Premunire, which is an offence as hath been laid ; 
Contra Regem coronam & dignitatem ſnas. | 
The Commons did erievouſly complain to the King, at the;Parliament holden in the 
6. year of H.4. of the horrible miſchief and damnable cuſtomes which then were intro- 


du& of-new in the Court of Rome, that no perſon Abbot or other,ſh ould have proviſion of 


any Archbiſhoprick or Biſhoprick which ſhould be void, till he had compounded with 
the Popes Chamber, to pay great and exceſſive ſummes of money, as well for the firſt 
fruirs of the ſame Archbiſhoprick or Biſhoprick, as for other lels ſervices in the ſame 
Court ; and that the ſame lummes, or the greater part thereof be paid betore hand, which 
ſummes paſſed che treble or the double ar the leaſt of that that was accuſtomed of old 
ctimeto be paid for the ſaid Chamber : And otherwiſe by the occaſions of ſuch proyifi- 
ons, whereby t great part of thetreaſury of this Realm had been brought and carried to 
the ſaid Court, and alſo ſhould be in time to come, to the great impoveriſhing 0” the 
Archbiſhop; and Biſhops within the fame Realm, and elſewhere within the Kings domi- 
nions, if convenient remedy were not for the ſame provided, The King to the honour of 
God, as well to elchew the damage of this Realm, as the perils of their fouls, which own 
to be advanced ro aay Archbiſhopricks and Biſhopricks within the Realm of England, 
and elſewhece within che Kings dominions, our of the ſame Realm, by the advice and af- 
ſen: of the pre2: men of his Realm in che Parliamear, did ordain and ettabliſh, that they 
ang every of them that ſhou'd pay unto the ſaid Chamber or otherwiſe, for ſuch fruits 
and ſervices greater ſummes of monty then had been accuſtomed to be paid in old time 
paſt, they and every of them thould incurre the forfeicure of as much as they may forfeir 
towards the K'ng, as by the faid Act appearcth. 

No perſon religious or ſecular, of what eſtate or condition that he were, by colour of 
any Bulls containing priviledges, to be diſcharged of Tiches pertaining to Iriſh Churches, 
Pcebends, Holpicals, Vicarages, purchaſed before the firſt year of King Richard the (e- 
cond, or after not executed, ſhould pur in execution atty ſuch Bulls ſo pur , or any 
ſuch Bulls ro be purchaſed in time to com, upoa the pain of a Premanire, as by the ſaid 
AR appeareth. 


In the reign of King Henry the fifth. 


N an Act of Parliamene made in the. third year of King H.s. ic is diclared, Thar 
whereas ia the rime of King H 4. fat'er co the ſaid K ng, the 7, year of his reign, to 
elchew many diſcords and debates, and divers other milchicts which were likely to ariſe 
and happea becauſe of many proviſions then made, or to be made by the Pope, and alſo 
of licence thereupon granted by the faid late King, amongſt other things, it was ordained 
and eſtabliſhed, that no ſuch l:cence or pardon to grante4 betore the tame ordinance, or 
afcerwards to be granted, ſhould be available to any Benefice full of any Incumbent, at 
the day of the date of ſuch licence or pardon granted ; Nevertheleſs divers perſons ha- 
ving provifons of the Pope of divers Benefices in England and eliewhere, and licences 
royal ro execute the fame proviſions, have by colour of the fame proviſions, licences, and 
acceptations of the laid Benefices, ſubti!ly excluded divers perſors of their Benefices, in 
whi had been Incumbents by a long ſeaſon of the collation of the very Patrons 
ſpiritual, co them duly made to their incent, to the final deftruRtion and enervation of che 
ſtates of the ſame Incumbents. The King willing to void ſuch miſchie's, hath ordained 
and eſtabliſhed, That all the Incumbents of eyery Benefice of holy Church, of che patro-: 
nage, collation, or preſentation of ſpiritual patrons, might quietly and peaceably enjoy 
their ſaid Benefices, without being inquicted, molefted, or any ways grieved, by any co- 
lour of ſuch proviſions, licences, and acceprations ; A-d tha: all che licences and pardor.s 
upon and by ſuch provifions made in any manner, ſhould be void and of no yalour ; 
And if any feel himlelt grieved, wolelted, or inquiered, in any wiſe from thenceforth by 
any, by colour of ſuch proviſions, licences, pardons, or acceprations, that the ſame mo- 
ors, grieyors, or inquietors, and cyery of them, haye and incurre the pains and pu- 
G go niſhments 
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niſhments contained in the Statute of Proviſors before that time made, as by the (aid 
AR appeareth. 

A Stature was made for extirpation of herefie, and lollardry, whereby full power and 
authority was given to the Juſtices of peace,and Juftice of Afſiſe ro enquire of thoſe that 
bold errors, herefies, or lollardry, and of their maintainers, &c. And that the Sheriff oc 
other officer, &c. may arreſt and apprehend them. 

The King by conſent of Parliament, giveth power to Ordinaries to enquire of the foun- 
dation, 10n, and governance of Holpitals, other then ſuch as be of the Kings foun- 
dation, ard thereupon to make correftion and reformation according to the Eccleſraſti- 


cal Law. 


In the reign of King Hey the ſixth. 


Xcommunication made and certified by the Pope, is of no force to diſable any man 
| ahve England; And this is by the ancient Common Laws before any Statute was 
made conceroing foreign Juriſdiction. 

The King onely may grant or licence to found a ſpiritual Incorporation. 

In the reign of King Henry the fixth, the Pope writ letters in derogation of the King 
and his regalty. and the Church men durſt nor ſpeak againlt them ; But Humphrey Dule 
of Glouceſter tor their ſafe keeping put chem into the hre. 


In thereign of King Edward the fourth. 


I the reign of King Edward the fourth the Pope granted to the Prior of S. 7ohns, to 
have SanRtuary within his Priory, and this was pleaded and claimed by the Prior; Bur 
ie was reſo'yed by the Judges, that the Pope had no power to gram apy Sartua: y within 
this Realm, and therefore by judgement of Law the ſame was ditallowed. 

There it appeareth, that the opinion of the Kings Bench had been oftentimes, that if one 
ſpiritual periorſue another ſpiritual man in the Courr of Rowe for a matter {piritual, where 
he might have remedy before his Ordinary, that js, the Biſhop of that Diocels within the 
Realm , ith rr «bit ipſum in placitum extra regunm, incurreth the danger of a Pre- 
wenire, 2 hainous offence, being contra legiantie ſue debitum, in contemptum Domini Re- 

u, & contra Coronam & dignttatem ſuas ; By which it appeareth, how grievous an of - 
| Bb it was againſt the King his Crown and dignity, if any SubjeR, alchough both the 
perſons and caule were ſpiritual, did ſeek for juſtice out of the Realm, as though cirher 
there wanted Juriſdiftien, or juſtice was not executed in the Eccleſiaſtical Courts within 
the fame, which (as it hath been ſaid) was an high offence, contre Regem coronam & 
dignitatem ſnas. 

In the Kings Courts of Record, where felonies are determined, the Biſhop or his de- 

ty ought to give his attendance, to the end that if any that is indited and arraigned for 
elony doe demand the benefit of his Clergy, that the Ordinary may inform the Cour: 
of his ſufficiency or inſufficiency, that is, whether he can read as a Clark or not, whereof 
notwithſtanding the Ordinary 1s not to judge, bur is a miniſter to the Kings Court ; And 
the Judges of that Court, are to judge of the ſufficiency or inſufficiency of the party, 
whatſoever the ordinary doe inform them, and upon due examination of the party, may 
give __—_ againtt the Ocdinaries information, for the Kings Judges are Judges of 
the cauſe. 

The Popes Excommunication is of no force within the Realm of England. 

In the reign of King Edward the fourth, a Legat from the Pope came to Cales, to 
have come into England, but the King and his Councel would noc ſuffer him to com: 
within England, until he had taken an oath that he ſhould attempt nothing againſt the 
King or his Crown : And fo the like was dove in his reign to another of the Popes Le- 
gates ; And thisis ſo reported in x H.7.fol.1o, 
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In the reign of King Richard he third, 
T'is reſolved ”7 the Judges, That 2. Judgement or Evetweneaication in_the Court 
of Rome, ſhould nor ' binde or prejudice atly man within Evgland, ax-the Commen 
Law: T, : | 
In the reign of King Hemythe ſeventh. \.- 


N the reign of King He#ry the 7. the Pope had excommunicaced all (uch pi 
| Plone roy Alome of che Florentices; And/ic we tefolved by all the 
of Englaxd, that the Popes excommunicarion ought norto be obeyed, or to be pur- in ex» 
ecution within the Realm of England. ' © ay 4's | S '1 

In a Parliament bolden in the firſt year of King Hezry the ſeventh, for the more fare 
and like reformation of Priefts, Clarks, and religious meny culpable, or by their demeries 
openly noiſed of incontinent living in che bodies, coorrary” ©/1beir order; It was en 
aHed, ordained 2nd eftabliſhed, by che advice and afſeri of rhe Lords ſpiciual and term» 

|, and the Commons it the laid Parliament affembled, aud. by auchoricy of the tame ; 

That it be lawful to all Archbiſhops 2nd Biſhops, #nd ocher Ocdwaries, having Epi- 
ſcopal Juriſdiction, to puniſh and chaftile Prieſts, Clarks;and Rehgpaws men,being within 
the bounds of their JuriſdiQtion, as many as ſhall be convifted atore them by © xammarion, 
and lawful proof requifite by the Law of the Church, of-advourry, fornication, inceft, or 
any ocher fleſhly incontinency, by commirring them co-ward and prifon, there to abide | 
for ſuch time 25 ſhall be thonghr ro their" difcrerions convenient for the quality and quan- 
tiry of their treſpaſs; And char nooe of the faid Archby Biſhops, or Ordicaries 
aforeſaid, be thereof chargeable, of ro or upon any Aion of falle or eoagfal umpriſon- 
ment, but that they be utcerly thereof diſcharged in any of the Cafes a aid, by vere 
of this AR- | y 

Rex oft prrſona mixts, becauſe be hath boch Eccdlchiftical and Lemporal Juriſ- 
dition wn 


By the Eccleſhaflical Laws allowed within this Realan, a Pricft cannor two Beng- 
nor « baftard cn be a Prieft; Bur che King may by has power and 
JuciidiRtion , dilpence with boch of cheie, becauſe they be male probibite, and not mals 
per ſe. v2 
In the reign of King Hemy the eighth. 


I is declared, 


ing the 
body Poli- 


_ afid Temporalcy, 
,- Wi , , , 
peer juriſdiction, aid derend ped rr get final determination c0 _—_ 


ner of folk Ts ſabzects ”ys this his Realua, inal] ER Mpres; debates ap 
coarentidns, ing co occutre, inlurge, of withia mics therevl,, withour 
LEN acionatany fralat Diego. Porentares of the workd + The body (pii- 


tual whereof having »ower when any cauſe of the Law divine in 
ſion, or of ſpiritual learning, That it was declared, incerpreced ſhowed by thae ; ol 
of the aid body Poliick, called the Spiritualry- then being viually called the Englif 


Charch, which alwsys had be-n reputed awd alſo found of that fort, that back for know- 
ledge, inteoricy, ard lufficiency of number, ic had been always thoughs, and was alſo 
#t that hour ſufficient and meec of it ſelf, without the intermedling of any exteriour per- 
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ſon or perſons, © to declare aod dererrpire all ſuch « doubts, and to edminl ſer all p of- 
fices and and duries, ” "the rooms ſpiritua] did..x ; For: the due adminiftration 
whereof, and to keep them from corruption, and finifier affeRion, the Kings n oft noble 
28d the antecefſorsof the nohjcs-<f:this Reaim, did ſufbciently eodow the 
7. mor Vreane with honour and poſſeflions ; Aod the Laws temporal. for trial of pro. 
perty of lands and goods, and for the conſervation of the people of this Realm in uni; y 
and peace without ravine or ſpoil, was and then was adminiſtred, adjud judged, and exe- 
cured by ſundry Judges and miniffcrs of the:ather: pare of the ſaid body Politick callcd 
the Temporalty, and both their authorities and j did conjoyn together in the 
due of Juftice,: the one to help the beher : Apd whereas the King, his mot 
noble progdtirors, and the Nobility and Commons of che (aid Realm, ac divers 2nd (un- 
dry Parliamehts, as well ic the time of King Edward the firſt, Edward the third, R; hard 
the ſecond, Henry che fourth, and other noble Kings of this Realm, made ſundry ordinan- 
ces, Laws, Stanices, and provifions for rhe corire and ſure contervation of the prer: ga- 
tives, liberties, and prehemipences of the {aid imperial Crownof this-Realm, and of the 
guriſdition and-Femporal of the fame, to-keep ic from the annoyance as well 
of the Sea of Rome; as from the authority of other forein Potencares, attempting rhe 
.diminutioa.or violation thereof, #5 ofien and-from time totime as any ſuch annoiarce co; 
atrempt might be known-or - .clpied ; And necwithſtanding the faie gocd Scauies znd or- 
dinances wadean the time of the KingsmoRt noble progenitors, in preſervation cf the a!- 
thoricy and prerogative of the faid Imperial Crown as is aforeſaid ; yer neverthele!s f;- 
thence the making of 1 prove or lay b Ordinances, divers and ſuncry inconve- 
niences acd dangers, for by-the laid former Ads, Statures and or- 
dinances, haveriſen Ko ek by Appeals ſued owt of this Realm to the Sea of 
Rome,in cauſes reftamentary,! —— divorces right of wiches, o51atons 
and obventions;not onely to the great inquietation, vexation,trouble, colts and charges of 
tbe Kings highneſs and maty of 19; ſubjezand refranes in chis his Realm, but alto co the 
great delay and let to the rrve and ſpeedy determination ofthe ſaid cauſes : For 25 much 
as the parties ling rothe-faid Court of Rowe, molt commoniy. did the ame (or de- 
ky ye Jn —_ as much as the great d: ſtance of way was ſo farre out of this 
fie Hex mye knowledge of the cauſe could neither be 
Goa re wine he 7" rom eragaony Ong this Realm ; $0 thar 
ies appeals, were moſt rimes wichour nemved In 
Jon TT: 4 , the mes of Gd arp Commons, conſidering the great le + 
ties, damages, long delaies and hurts, that as well to his highnels, as to his ſaid noble 
ſubjefts Commons' and Pefatcs of this Realm, - inthe faid cauſes teflamentary, cauſes of 
matrimony and divorces, tithes, oblations, and obventions, did daily enſue ; did therefore 
by his nopacale, and by the'afſent of the Ttords Spiritual and Temporal, andthe Com- 
mons in char Paffiamen! — ochurey fee Gand, cnet, eſtabliſh, and or- 
dain,” Thar all cauſes Teftamentary, mdtrimony and divorces, rights of riches, 
oblations,: 26d- obventions, the owner ag by che goodneſs of Princes of thi; 


Realm, arts fs the Laws and cuſtomes the ' ſame, appentained to the ſpiritual Juriſ- 


commenced, moved, depending, being, happenirg, or 

, of queſtion within this Realm, or within any of 

þ or wlatibive the ſame, or elſewhere, whether they concern the 

ns or '#ny other SubjeQts or refiants wichin this Realm, of what 

be, ſhould be from chenceforth heard, examined, diſcuſſes, clearly, 

"and derermined within che Kings JuciſdiRion and au- 

| and T of the ſame, as the 

and matters ig concention, or 

. without having any reſpeR to any 

; in hinderance, ys prejudice of the ſame, or to any other 

d to the contrary thertof,” by any other manner perſon or perſons, in 

uy wg mood, '6f wiſe; Any forein Inhibitions, Appeals, Sentences, Summons, Citations, 
ons, Tnterditions, Excommunications, Reſtraincs, Judgemencs, or any other pro- 

eels or impediment, of what natvres, names, qualities or conditions foever they be, from 
the Sea of Rome, or any other forein Courts or Potenraces of the world, or from and our 
"of this Relat, or any other the Kings Dominions or marches of the ſame, tothe Sea of 


Rome, 
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Rome, or to any other forein Courts or Porentates, to the ler or impediment thereof in A 
any wiſe notwithftanding, as by the ſaid AR appeareth. | - 
By an AR of Parliament in 25 H.8, it is declared by the King, the Lords Spiritual y 
and Temporal, and the Commons in that Parliament aſſembled, That neither the King, 
his heirs nor ſucceffors Kings of this Realm, ner any his Subjefts of chis Realm, nor of 
any other his Dominions, thould from thenceforth ſue co the laid Biſhop: of Rowe called 
che Pope, or to the Sea of - Rome, or to any perlon or perſons, haying or pretending any 
authoricy by the ſame, for lcences, diſpenſations, impohtions, faculties, grants, reicripes, 
delegacies, or any other inſtruments or wrirings, of what kinde, name, nacure, or qualicy 
foever they be of for any cauſe or matter, for the which any licence, diſpenſation, com- 
poſition, faculty, grant, {cript, delegacy, inftrumeat, or other writing, theretofore had been 
uſed and accuſtomed to be had and obtained at che Sea of Rome, or by authority thereof, 
or of any Prelate of this Realm; nor tor any manner of _ _— diſpenſations, 
compokitions, faculties, grants, reicrip:s, delegacics, or any other inftruments or wricings, 
_— of —_ might lawfully be granted, without offending of the baly 
Scripcure and Laws of God ; But that from thenceforth every ſuch Licence, Diſpenſa- 
tion, Compoſition, Faculry, Grant, Reſcripe, Delegacy, Inſtrument, and other writing 
afore named and mentioned, neceflary for the King, his heirs and ſucceflors, and his and 
their people and fubjeAs, upon the due examination of the cauſes and qualities of the 
perſons procuring ſuch Diſpenlations, Licences, Compotitions, Faculties, Grants, Re- 
ſcripts, Delegacies, Inftrumencs, or other writings, ſhould be graated, had, and obtained 
from tine to time within this his Realm, and other bis domimions, and not elſewhere, in 
manner and form tollowing, and nor otherwiſe, that is toſay ; The Archbiſhop of Car. 
eerbary for the time being, and his lucceſſors. ſhould have power and authoruy from time 
rotime by their diſcrecions, to give, granc, and diſpoſe by an Inftrumenc under the Seal of 
* the ſaid Archbiſhop uato the King, and unto his heirs and ſuccellors Kings of this Realm, 
as well all manner fuch Licences, Dilpenſacions, Componttions, Faculues, Gran:s, Reſcripes, 
'Delegacies, Inftruments, and all other writings, for cauſes not being contrary or repugnant 
40 the holy Scriptures and Laws of God, as theretofore had been uſed at.d accuttomed 
to be had and o>cained by the King, or any his moſt noble progenitors; 'or any of his or 
their ſubjeAs, ar the Sea of Rome, or any perſon or perſons by auchoricy of the ſame, 
and all ocher Licences, Diſpenſacions, Faculties, Compotitions, Grants, Reſcripes, Dele- 
ies; Inftrumenes, and other writings, in for and upon all ſuch cauſes and matters as 
ſhould be convenient and neceſſary co be had for the honour and ſurety of the King, his 
heirs and ſucceſſors, and the wealch and profic ofthis his Realm, fo that the ſaid Arch- 
biſhop or any his ſucceſſors, in no manner wiſe ſhould grant any Diſpenlacion, Licence, 
Reſcripe, or any other writing before rehearſed, for any caule or manter repugnanc to the 
Law of Aimighty God, as by the ſaid Ac alſo appearerh. 
If ir bz demanded whac Canons, Conftitucions, Ordinances, and Synodal; Provincial 
are ſtill in force within this Realm ; I anſwer, that it is reſolved and enacted by authoricy 
of Parliament, That ſuch as have been allowed by general conſent and cuſtome within 
the Realm, and are noc contratiant or repugnant ©© the Laws, Statutes, and Cuſtomes 
of this Realm, nor to the damage or hurt of the Kings Prerogative royal, are ſtill in force 
wichin this Realm, as the Kings Ecclefiaftical Laws of the ſame. Now, as conſent and 
cuſtome hath allowed thote Canons, ſo no doubt by general conſent of the whole Realm, 
any of the ſame may be corrected, inlarged, explained, or abrogated. For example, there 
is a Decree char all Clarks that haye received any manner ot orders, greater or ſmaller, 
ſhould be exempe pro cexfs criminalibe betore the temporal Judges ; This decree had 
never any force within England ; Firſt, for that ic was never approved and allowed of 4 
by general conſent within the Realm. Secondly, it was againſt the Laws of the Realm,as q 
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it doth r by infinite ptefidenes, Thirdly, ic was againſt the Prerogative and Soye- 
raigney the King, that any ſubjzeR withia this Realm ſhould not be ſubjeRrco the Laws 
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In thereign of Queen Elzabeth. 


Y the ſaid AR of Parliament (whereupon the principal Caſe then in queſtion par:ly 
B depended) made in the firſt year of the reign of the late Queen Elizabeth, it is decla- 
red - That where in the time of the reign of King Henry the Fighch divers 200d Laws 
and Statutes were made and eſtabliſhed, as well tor che utter egtinguiſhment and puctirg 
away of all uſurped and forein powers and authorities of this Kealm, and other her dom. 
nions and Countries, as alſo for the reſtoring and uniting ro the Imperial Crown of this 
Reglin, the ancient juriſdiction, authoriries, ſuperiorities, and preheminences to the fame 
of right belonging and appertaining ; By reaſon whereof her moſt humble Subjects from 
the 25. year cf the ſaid King Henry the eighth, were continually kept in good order, ard 
were disburdened of divers great and intolerable charges and vexations, cefore that time 
unlawfully taken and exaRed by fuch ferein power and authority, as before that was utur- 
ped; And to the intent that all uſurped and forein power and aurhority, ſpiritual and tem- 
ral, might fer eyer be clearly extinguiſhed, and never be uted or obeyed within this 
yo or any other her dominions er Countries ; It was by the authority of that Par- 
lament enaQted, That no forein Prince, Perfon, Prelare, State or Porenrate,(piritual or cem- 
poral, ſhould at any time afcer the laft day of that Sellion of Parliament, ule,enjoy, or ex- 
erciſe any manner of power, juriſdition, ſuperiority, auchority, preheminence, or privi- 
ledge, Spiritual or Ecclefiaſtical within this Realm, or within any other the Queens do- 
minions or Countries chat then were, or hereafter ſhould be, but from thencetorth the 
ſame ſhould be clearly abotiſhed our of this Realm, and all other her dominions tor cvec ; 
Any Statute, Ordinance, Cauſtomes, Confſtitucions, or any ocher matcer or caule whatlo- 
ever tothe contrary in any wiſe norwithRanding : Ard it was then allo eſtabliſhed and 
enaRted by the authority of that Parliament, thac ſuch jurifditions, priviledges, tuperiort- 
ties, and preheminences, Spiritual and Eccletuaftical, as by any Spiricual or Ecclcfi2ftical 
or authority, had heretofore been, or might lawfully be exerciſed or uicd tor che 
vifiration of the Ecclefiaftical ftate and perſons, and for reformation, order, ard cor- 
Treqion of the ſame, and of all manner errors, herehies, ichilms, abutes, oftcnces, cone 
rempts, and enormities. ſhould for ever by 2uthoriry of that Parliamear, be unicd and 
annexed to chElmpecial Crown of this Realm. And that rhe Queen her heirs and Suc- 
ceffors Kings or Queens of this Realm, ſhould have tull power and authority by ver- 
rue of that AQ, by letters Parents under the great Seal of Emglend. to aſſign, name, and 
auchoriſe, when and as ofren as the Queen, her heics or Secceffors ſhould think meer 
and convenient, and for fuch and fo long time as ſhould pleaſe rhe Queen her heirs or 
Succeſſors, ſuch perſon or perſons being narural born SubjeRsro the Queen her heirs or 
Succeſlors, as the ſaid Queen her heirs or Saccefſors ſhould think meec ro exercile, ulc, 
occupy, and execute, under the [ard Queen her heirs and Succeſlors,' all manner of juril- 
ditions, priviledgrs, and prehemineaces, in any wile touching of concerning any Spiritual 
or Ecclefiaftical Jurildiction within theſe Realms of England and Hrelarnd, or any other 
her Dominions or Countries, -and to viſit, reform, redreſs, order, correct, and amend all 
fuch errors, herehies, ſchiſms, abuſes, offences, contempts, and enormitics whatſoever, 
which by any manner Spiritual or Ecclefiaftical power, authoriry, or juriſdiction, could 
or might lawfully be reformed, ordered, redreſſed, corrected, reflirainca or amended, 
ro the pleaſure of Almighty God, the encreaſe"of vertne, 'znd the conſervation of che 
peace, andthe unity of this Realm ; And that ſuch perfon or perlens foro be named, af- 
figned, authotiſed, and appoimed by the ſaid Queeo, her heirs or fucceflors, after che 
faid terrers Patents, to him or ther made und delivered as js aforefaid, ſhould have tull 
power and authority by vertue of that AR, and of the laid lexters Pacents under the (aid 
Queen her heirs or ſucceſſors, ro exerciſe, uſe, and cxecure all the premifles, according to 
the cenor and effe& of the ſaid letrers Parents, any matter or cauſe to che contrary in avy 
wiſe notwithſtanding. as by the ſaid AR allo appeareth, 
It was adjudged in the Court of Common Fleas, by Sir Zames Dier, Weſton, and the 
whole Court, that a Dean or any other Eccleſiaſtical perſon may refign, as divers did to 
- King Edwardthe ſixth, for that he had the authority of the ſupreme Ordinary. 
From the x. until the x2. year of the late Queen Elizabeths reiga, no perſon of what 
perſwaſion of Chriſtian Religion ſocver, at any time refuſed ro come ro the publick di- 
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vine Service, celebrated inthe Church of England, being evidently gronnded upon the 
facred and infallible word of Almighty God, and eſtabliſhed by publick authoricy within 
this Realm : Bur after che Bull of Pius Lwinrus was publiſhed againſt her Majeſty in 
the 11+ year of her reign conraining (amongſt ocher things too loog co be repeated far his 
purpolc ) theſe words; Pius Biſhop lervant of Gods feryants;&c, She (Queen El; 
zabetb\ hah clean put away the ſacrifice of the Mals, Prayers, Faſtings, choice or d ffe- 
rence of meats, and fioglelite ; She poſleſſhag che Kiggdome, and by uſurping the place of 
the ſupreme head of che Church inall England, and the chiet authority and jurilgict ion 
of the ſame, bath again broughc the {aid Realm iaro miſerable dcft:uftion, Yuro her all 
ſuch as are the worlt of che people reſort, and are by her received into ſafe proteRtian, &c. 
We make it known, that the ſaid Elizabeth, 2nd as many as ſtand on her tide in the mat» 
ter aboye named, have run into the danger of our curſe, We make it alſo known, that 
we haye deprived her from that right ſhe pretended to have in the Kingdome atocelaid, 
and alſo trom all acd every her authority, dignity, and priviledge. We charge and for- 
bid all and every the Nobles and Subjeats, and people, and others aforclaid, that chey 
be noc lo hardy as to obey her, or her admonitions, commandemeacs, or Laws, upon pain 
of the like acc.rle upon them. We pronounce that all whoſoever by apy occaſion have 
taken their oath unto her, are for ever diſcharged of tuch theic oath, and alto from all 
teal:y and leryice, which was due to her by reatoa ot her governmenc,&c. As by the ſaid 
Bull more at large appearech. 

After this Bull, all chey that depended on the Pope obcyed the Bull, diſobeyed their 
gracious and natural Soveraign, and upon this occahion refuled to come to the Church : 
The publiſhiog of chis Bull by a SubzeRt agualt hi> Soyeraign (4s appearech by that which 
hath been oftcartimes faid ) was Treaſon 1n the __ degree, by the ancienc Common 
Laws of England ; For it ic were Treaſon to publiſh a Bull of Excommunicatioa withia 
this Realm againſt a Subje thereof, as it was adjudged in the reign of King Edward the 
firſt ; 4 fortzors it i» Treaſon in the higheſt degree to publiſh ſuch a Bull againſt the So, 
yeraign and Monarch her telf. Atcer this Bull many Bulls of Abſolutioa and reconcilia- 
tion to the Church of Rome were publiſhed ard diſperſed amonglt her Majetties Subjets, 
comithdraw chem from their natural loialry and allegeance co cheir Soveraign, where» 
upon no {mall inconveniences (25 hereafter appeareth) tollowed : And therefore ac a Par» 
liamenc holden in the 1 3. year of her reign, it was declared by the whole body of the 
Realm ; Tha: dive$s feditious and very ill ditpolcd people, minding very feditioully and 
unaacurally, not onely to bring this Realm agd the Impecial Crown thereof (being inwery 
deed of it {elt moſt tree) again into the thraldome and ſubjeRion of the forein uſurped 
and unlawful Juriſdiction, prehemunences, and authority claimed by the ſaid Sea of Rome, 
bu: allo to eltrange and alienate che mindes and hearcs &f ſundry the Queens Sybjeas 
from their duciful obedience, and to raile and fiure fedition and rebellion within this 
Realm,did thea lately procure 2rd obcain to themſelves fram whe faid Biſhop of Reme, ge his 
ſaid Sea, divers Bulls and writings, the effect whercot had been, and then was, to abſelve 
and reconcile all choſe that would be contentcd to farkake chew due obedicace tothe 
Queen, and to yedd and (ubjc& themidiyes to the (aid teigned, unlawful and uhurped 
authority : And by colour of che ſaid Bulls and wricipgs, the ſaid perſoas very (ecrerly 
and molt ſeditiouſly in ſuch parts of this Realm, where the people tor want of good in» 
ſtruſtion were moſt weak, fimple, and ignorart, and chereby turtheſt from the good wa- 
derſtanding of their duties rowards God and the Queen, did by their lewd and ſubeil pra- 
ices and perſwaſions ſo farre forth work, that tundry fample aed gaorant perions, bad 
been concented to be reconciled to the taid uſurped auchoricy of the Sea of Rome, and to 
take abſolution at the hands of thetaid naughty and fubtil prafties ; Whereby did grow 
yu dilobedience and boldneſs io many, not onely to withdraw and ablent themiclyes 

om all Divine ſervice, then moit godly fer forth andulted within chis Realm, bur alſo 
have thought themſelves diſcharged of and from all obedience, duty, and allegeance co her 
Majeſty, whereby moſt wicked and unnarural rebellion did enlue, and to the furcher 
danger of this Realm, was thereafter very like to be renewed, if the ungodly and wicked 
attempts in that behalf were not by ſeverity gf Laws in-time reſtrained and bridled : For 
remedy and redreſs whereof, and to prevent the great milctuets and inconveniences that 
thereby might caſue ; It was cnaRtcd by the Queen, with the aſlent of the Lords Spiritual 

and 
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and Temporal, and the Commons in that Parliament aflembled, and by the authority 
of the ſame; Thatif any perſon or perſons afrer the firſt day of July then nexr comming, 
ſhould uſe or put in ure in any place within this Realm, or in any the Queers D- minions, 
any ſuch Bull, writing or inſtrument, written or prinred of abfolution or reconciliation, 
at any time theretofore obtained and gotten, or at any time thereafrer ro be obtained cr 
gotten from the faid Biſhop of Rome, or any his Succeſlors, or from any other perſon or 
perſons, authoriſed or claiming authority, by or from the faid Biſhop of Rome, his prede- 
ceſſors or ſucceſſors, or Sea of Rowe ; or it any perſon or perſons, atcer the {aid 'fir(t &; y 
of Joly, ſhould rake upon bim or them by colour of any ſuch Bull, wri:1ng, inflrumet;; 
or authority, to ablolye or reconcile any perſon or perions, or to grant or promiſe to 2- 
perſon or perſons within this Realm, or any other the Queens dominiorns, any ſuch ab{olu- 
tion or reconciliation by any ſpeech, preaching reaching, writing, or any Other open deed 
Or if any other perſon or perlons within this Realm, or any the Queens dominions, ate; 
the firſt day of July, ſhould willingly receive and rake any ſuch ablolution or recon). 
ation. Or elſe if any perſon or peztons, had obrained or gotten fithence the 1:1} day (f 
the Parliament holden in the firſt year of her reign, or after the ſaid firſt Cay of July, 
ſhould cbrain or get from the ſaid Biſhop of Rowe, or any his ſucceſſors, or Sea f Re 
any manner of Bull, writing, or inſtrument, writren or printed, containing *ary t{1;no, 
matter or cauſe whatſoever. Or ſhould publiſh, or by any ways or mes put 14 1; 
any ſuch Bull, writing, or inſtrument ; That then all and every ſuch a or a&s, off-1c 
and offences, ſhould be deemed and adjudged by the authority of the faid AR co be þ:ch 
Treaſon. and the offender and offenders therein, their procurators, abettors and cource!' +5 
to the fat, and committing of the ſaid offence or effences, ſhould be deemed anda jud- 
oed high Traitors to the Queen and the Realm; and being thereof lawfully ind:&ted 2:4 
attainted, according tothe courſe of the Laws of this Realm, ſhould ſuffer pairs cf Cat! . 
and allo loſe and forfeit all their lands, tenements, hereditaments, goods and c:a:to's. a5 in 
caſes of high Treaſon, by the Laws of this Realm ovght to be loſt and forfeited, 55 by the 
ſaid A& appeareth. 

And albeit many of her SubjeRs after the ſaid Bull of Pixe Q,vintwe, adhering to the 
Pope did renounce their former obedience tothe Queen, in reſpeR of that Bull! yet all thi; 
time no Law was either made or attempted againſt them for their recufancy, theugh i: 
were grounded upon ſo diſleial a-cauſe. Now that theſe ſpeechleſBulls were Ceclarcd 
by AR of P3rliament to be fo dangerous ; Then in place of them Jeſuites and Remiſh 
Priefts were fent over, who in ſecret corners whiſpercd and infaled into the hearts cf 
many of the u-learned SubjtRs of this Realm, that the Pope had power to excommurii- 
cate and depoſe Kings and Princes, that he had excommunicated the Jate Queen, depri- 
ved her of her Kingdome, and diſcharged all her SubjeQts of their oath, du:ics, ard al- 
legeance to her ; And therefore they ought not to obey her or any of her commandemerts 
or laws, under pain of the Popes curſe. This was high Treaſon by the ancient Laws of 
England , And thereupon Campien, Sherwin, and many other Romiſh Pricſts being 
apprehended, and confeſſng that they came into Exg/and to make a party for the Ca:ho- 
lick cauſe when need ſhould require, were in the 21, year of the ſaid late Queens reign, 
by the ancient Common Laws of England, irdifted, arraigned, tried, adjudged, and exe- 
cuted for high Freaſon againſt their natural allegeance, which they ought their hege Sove- 
raign. But all this time there was no A of Parliament made either againſt Recuſants, or 
Jeſuits, or Priefts, her Majefty fill defiring and expeRQting their converſion, and that by 
clemency and mildneſs they might be reclaimed to their former obedience and conformity 
before the faid Bull. After Prieſts and Jeſuires were puniſhed by ſentence of Law, ac- 
cording to their demerits ; Then great numbers of ſlanderous and fſeditious Books (1- 
bri falſsdici) againſt her Majeſty and the State, were diſperſed and ſcattered within 
this Realm, tending to the inciting and ſtirring of the SubjeRs ro InfurreRion and 
Rebellion. 

Her Mjefty in open Parliament, having with the Lords Spiricual, Temporal, and Com- 
mons, mature conſideration of ſo weighty and important cauſes, in the 23. year of her 
reign made two ſeyeral Laws; One 2gainfithe makers and publiſhers of ſedirions Books, 
ordaining that offence to be felony ; Another againſt Recuſants, infliirg the peralry 
of twenty pound the monech for their recuſancy.; And yet upon their ſutmiſfion accor- 
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diog ro.the A&t, to be thereof freely and abſolutely 'diſchar ed, (a mild and merciful 
Law, confidering their tormer conformity, and the cauſe of thei revolt.) Burt after theſe 
Jeſuites and Romiſh Prieſts comming daily into and ſwarming within the Realm, inftil- 
ling Rill rhis poiſon into the Subjefts hearcs, that by reaſon of the (aid Bull of Pius 2 uin- 
14, her Majeſty was excommunicated, deprived of her Kingdome, and chac ber Subje&s 
were diſcharged of all obedience to her, and by all means indevoured to withdraw them 
from their duty and allegeance to her Majeſty, ard to reconcile them to the Church 
of Rome. | 
Ia the 27. year of her reign, by authority of Parliament, her Majefly made ic Treaſon 
for any Jeſuite or Romiſh Prieſt being her natural born SubjeR, made a, Romiſh 
Prieſt or Jeſuice [ichence the beginning of her reign, to come into any of her Dominions ; 
Intending thereby to keep them out of the ſame, tothe end tha: they ſhould nor infeR any 
of her SubjeAs wich ſuch treaſonable and damnable | prog and practices, 2s are 
aforeſaid, which without controverfie were high Treaſon by the ancient Common Laws 
of England: Neither would ever nimous King of Exg/and, fithence the firſt 
eſtabliſhment of this Monarchy, have any (eſpecially beios his own natural born 
SubjeQs) to live, that perſwaded his Subjects that he was no lawful King, and prafiſed 
with them (within che hearr of this Realm) to withdraw them from their allegeance and 
lotalry to their Soveraign, the ſame being crimen leſe Majeftatu, by the ancient Laws 
of this Realm. Y 

By this and by all the Records of the indiftments it appeareth, Thar theſe Jeſuires and 
Prictts are not condemned and execuced for their Prieſthood and profeſſion, bur for their 
treaſonable and damanable periwaſions and praRtices againft the Crowns and dignities of 
Monarchs and abſolute Princes, who hold their Kingdomes and dominions by lawful luc- 
cefſion, and by inherenc birthright and deſcent of inhericance (accordiog to the fundamen- 
tal Laws of this Realm) immediately of Almighty God, and are not tenants of their 
Kingdomes (as they would have it) at the will and pleaſure of any forein Pocentate 
whatſoever. 

Now albeit the proceedings and proceſs in the Ecclefiaſtical Courts, be in the name of 
the Biſhops, &c. Ic followeth nor therefore, that eicher the Court is not the Kings, or 
the Law whereby they proceed is not the Kings Law: For taking one example for many, 
every Leet or view of Frankpledge holden by a SubjeR is kept in the Lords name, and 
yet it is the Kings Court, and all che proceedings therein are direted by the Kings Laws; 
and many Subjects in Exgland have and hold Courts of Record, and other Courts, 
and yet all their proceedings be according to the Kings Laws, and caftomes of the 


Realm. 

©- Obſerye (good Reader) ering thar the determination of herefies, ſchiſms, and errors 
in Religion, ordering, examinacion, admiſhon, inſticution, and deprivation of men of the 
Church (which doe comtern Gods true Religion and lecvice) of right of macrimony, 
diyorces, and general baſtardy, (whereupon depend che ftrengrh of mens deſcents and in- 
hericances) of probate of Teftaments, and letters of adminiftration, (without which no 
debt or duty due to any dead man can be recovered by the Common Law) Morcuaries, 
penſions, procurations, reparations of Churches, Simony, inceft, adultery, fornication, 
and incontinency, and ſome others, doth not belong to che Common Law, how neceſſary 
it was for adriniſtracion of juſtice, that his Majeſties progenitory Kings of this Realgz 
did by publick authoricy authoriſe Ecclefiaftical Courts under them , to determine 
thoſe great and important cauſes Fcelefiaſtical (exempred from the JuriſdiQion of 
the Comman Law). by the Kings Laws Ecdlebaltical, which was done aciginally..for 
two cauſes. 1. That Juſtice ſhould be adminiftred under the Kings of this Realm, 
within their own Kingdome, to all their SubjeRts, and in all cauſes. 2. That the Kings 
of England ſhould be furniſhed upon all occafions either forein or domeftical, with lear- 
ned profeſſors as well of che Eccleſiaſtical as Temporal Laws. 

Thus hath ic appeared as well by the ancient Common Laws of this Realm, by the 
Reſolutions and Judgrments of the Judges and Sages of the Laws of England, in all ſac- 
cefſion of ages, as by authority of many Ads of Parliament, ancient aad of lacer times ; 
That the Kingdome of England is an abſolute Monarchy, and that the King isthe onely 
ſupreme Goyernor, as well oyer Ecclefiaſtical perſon:, and in Eccleſiaſtical cauſes, as 

Tempce 


. 
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Of the Kings Ecclefraftical Law. Part V. 
Temporal within this Realm ; To the due obſervation of which Laws boch the King and 


che SubjeR are ſworn, x 

3 I have herein cited the very words and texts of the Laws, Reſolutions, Judgemen:s, 
24 and AQts of Parliament, all publick and in prigr, withour any ioference.argument, or am- 
> lification ; And have parncularly quoted che Books, years, leaves, chapters, and ſuch 
p.” ike cercain references, as every man may at bis pleaſure ſee and reade the authorities 


This Caſe is reported in the Engliſh and Latine toogues, (as forne other Writers of © | 
che Law have done) ta the +: Councrymen may be acquainted with che =o 


of this Realm, their own bicthri and iaheritance, and with ſuch evidences as of righe 
belong to the ſame ; alluring my idlf thar no wiſe or true hearced Engliſbman, char hath 
been perſwaded before he was will refuſe co be inftrufted in the truth, (which 
he rpay ſee wich his own eyes) left be ſhould be diſſwaded from crror, wherewith blind- 
f81d be hach been deceived ; For miſerable is bis Cafe, and worthy of pity, that hach 
been ended before be was inflrutted, nad now will reſule to be infiruR ed, becauſe 
he will noc be perfywaded,  ' 
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Caſes of Leaſes. 


Mich. 27 & 28 Bl, in the Kings Bench. 


Claytons Caſe, 


N an Eieione = berween Clayton and Preſenhew, of lands in Lichberow in the [1] 
Toomny of ver . the Caſe was ſuch ; Indentures of demiſe were engrofled bearing date _ Wi 
26 Mais, anno 25 Eliz. of lands in £. to have and to hold (for three years trom hence- « - */ Z f s 
forth) and the ſaid Indentures were delivered at four of the dock in the afternoon, the -,, +) /* AL 
20, day of June, 25. ſupradtio: And whes this leaſe by compuration fhall have its be. | ,... 5 7 
girning, eiher from the day of the date, or from the delivery was the Queſtion, And in /;{ +, 
this Caſe three Points were reſolved by #/re7 chief Juſtice, Sir Thawess Gawdy, and the /;; - <7 
whole Court, 08 46h 
1. That (from henceforth ) ſhall be accounted from the day of the delivery of the In- /, ey 
dentures, and not by any computation of date ; for, from henceforth is as much as to ſay, - +; 7 
from the making, or from the time of the delivery of the Indentures, or 4 confettione / .. At), 
preſentiur; for the confetion or making of the leaſe doth begin from the delivery, and. / 4 yp 
theſe words (from henceforth ) or any other words of the indencure, are not of any effet | -..// ,*; 
or force until delivery, qui4 1raditio loqui facit chartam. 4 wn oy 
2. That where the {aid Indenture was delivered at four of the clock afternoon the, , . je ot 
20, of June, it was reſolved that this leaſe ſhould end the 19. day of Faxe in the third --,.., 1.5 fe 
year, for the Law in this computation doth rejeR all fraRtions and diyifhons of a day for C61 | Fw - 
the incertainty, which is always che mother of confuſion. 28 ror) Ve 
3. That inthis Caſe the day of the delivery of che leaſe ſhall be taken inclufive, and /- © © 77 
the day it ſelf is parcel of the demile : ſo where the demiſe is limited to begin from the 
making ; bu: if the leaſe be ro begin from the day of the making. or from the day of the 
date, there the day it ſelf is excluded,and ſo the doubt in 12 Eliz. Diey 286. well explained. 
And with this Retolution agreeth 1.4 Eliz, Dier 307. And it was adjudged in the Com- 
mon Pleas Trim, 21 El:z, where the words of the Seatute of 27 H.$. of Incolments are 
(within fix moneths afrer the date of the ſame writings indented) that if the writings have 
date, the fix moneths ſhall be accounted trom the date, and not from the delivery, bur if 
they want Cate, then the fix moneths ſhall be accounted from the delivery, vide Dier 
$ Eliz. 218. An Indenture of Bargain and Sale bore date the fourth day of Ofober 4 & 
5 Phil. > Mar. was incolled the 21. day of 37«rchnex: following, which was the laſt 
day of the fix moneths, accounting the day of the dare exc/u/ive, And it was adjudged 
upon demurrer in the Common Pleas (which Plea began 4 Eliz. Rer. $12.) chat the deed 
was well enrolled within the ſaid AR ; for the whole day of the fourth of ' feber ſhall 
be accounted in Law the date of the Indenture, wnde /cequitur, That from the date and 
from the day of the date are al! of one ſenſe, for as much as in judgement of Law, the date 
doth include the day of the date. 


Caſes of Leaſes: 


Trin. 30 Eliz, in the Kings Bench. 


Elmers Caſe. 


[2] Erween E lwer Biſhop of London, and Gale Defendant for the cite of the mannor of 
| Bowe in 41;dd, two Points were reſolyed. 
x. That the Statute of x E{z. is a private Act, whereof the Court without pleading ©£ 


# - 24 it ſhould not rake knawledge. ; 


679 
o< 


W534 
£ LL - ,/, jrned by the Dean and Chapter) for three lives, rendring the ancient and accuRton-d ren: 


S#&S3 4 


1 % 
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aut - 


- | 1 ning of thefaid AQ; for alchough ex v4 termini it is paiadle, becauſe that tier £4> 1; 1 
W 7. + jruavredefor years determined, the leffor ſhall diftrain for all the arrerages of the ren: rcforyell 11g 
*$ wu Aldtthe leaſe for lives, yet it is not paiable within the meaning of the Act, for the ac 


% 


©> -y +: madeto mainta'n holpitality, and to avoid dilapidations, acd that cannot be by; ty 2 « 


* "OOPS ' ,«/Cinual revenue yearly paiable in Law, andnot in expectancy, or in furure, For nol! 
3 "a4 : 14+ Will not repair and maintain Hoſpitals or Churches ; And in this Caſe the B fo» C. 
Ac, + have but a poſſibility ; tor the leſlees for lives ſhall have the rent reſerved upon: ©!6 1+ 


_ . 


"As [5] for years, and it they furyive the leaſe for years, then the Biſhops ard his S..cce{!c:« (1 all 


£44.) H®have remedy for the rent ard arrerages reſerved upon the leaſe for lives, 25 ir | 2/1 ! von 
Ws. Z-, © faid. And it was ſaid, That where the Statuce of 32 H.8.cap.28. provide, ti: 1! 14 
_ oa af HE leale be (urrendred within one year, &c., that a ſurrender conditional is rot witlitt £h6 111. 


fl *y h wa44AR : For the intent of the makers of the AR was, to have a continual and 2biolyc 1 n 
3 lays -s render, and not fuch illutory ſurrender, which might be avoided the nrx: Gay ; for, *.; 

A 4 hd wet fFum non dicitur qued wn per/everat : ard ſenſu verborum eſt animal; 715, B 0 v1 

4 KR the principal Cate Judgement was given againſt the Biſhop, for not pleading 4c (41d $ 

: tute of x E liz. 
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Trinit, 20 Eliz. inthe Kings Bench, 


Zewels Cale, 


-D [3] Erween Paul and Aaior the Cafe was ; Jewel Biſhop of Salisb:rry 6 E!/t, by 

f RY indented made a leale of a Fair parcel of the poſſeſſions of his B:thoprick. with ail 
WE 4-3 profits thereof in Sherbarn in the County of Dorſer for three lives, rendring the o!d 2: 
: hy /Egccaomes rent, which was confirmed by the Dean and Chapter ; And afterwards 1! > 
4 p Wo Biſhop died, and if this leale were good againſt the lucceſſor, and not reftrained 5d mad x 
M FMS « yoid by the Statute of I E liz. not printed Was the Queſticn, And it was adjudocd,;!;-: 
FJ oc eFrhe ſucceſſor ſhould avoid the leaſe ; for a Fair is bur a franchiſe or liberty, not m2: 
ER" LOE rable, out ot which a rent cannot be reſerved; and therefore fuch rent rejerved tlie 1-7 
i © + or his ſucceſſors have not any remedy, either by diftreſs or Aſſiſe; and all !:ales of 

” oO inheritances, out of which the ancient and accuſtomed rent cannor be well ard 1:1; 
: relerved, are voidable by the ſaid AR. It was allo reſolved, That if the 1c» had |: 
made for 21, years, rendring the ancient and accuſtomed rent, that the fuccc flor 
avaid it ; for although the rent reſerved ſhall be good by way of contract be:wecn :11* 
for and the leffec, yer ir is not incident to the reverſion, nor ſhall goe with it; and t! 


fore uch leate ſhall bealſo yoidable by the ſucceſſor by the ſaid Starure, vide E.3 75 | 
9 Aſ-p-24-39 Aſ.p:5.14 E.3. Scire facias 122, 10 H.6.,2, 3 H.6.21,0- 


” 
\. 


Caſes of Leaſes. 


365 


Part V. 


Mich. 31 & 32 Ez. in the Kings Bench, 


The Lord Mowntjoyes Caſe, 


Ichard Shepheard was Plaintiff againſt Blackaler Defendant in an Ejefione firme, [4] 
Re wo houſes and 18. acres of land in Hemſton arwndel, upon a demiſe made 10 A- 
prot, 28 Eliz. bor years ; the Defendant pleaded Nor guilty, and the Jurors as to the ,; 
moicy of oge houſe and 18. acres ot land found che Defendant guilty ; and as ro the refi-  « io : ures 6 
gue they gave 2 ſpecial yerdi to this efteR : They found that the tenemen:s in which, &c. "Oy ip 2 
were parcel of the mannor of Hemſfton arundel, ard demiled and demiſable time our of 5 7 24. ©, » 


minde,&c. by copy,&c. And tha: Reber: Lord Brock was ſeifed of the ſaid mannor in fee; & as + 
further found that by ſpecial AR of Parliament made 4 Fes.27 H.$, the ſaid mannor was 6a.) PE 


entailed ro Anne wite of Charles Lord Adountjey, and to John Pawler and Elizabeth his , 
wife, and to the heirs of their bodies begotten with divers remainders over ; By which A& * 
it was provided as followeth, /c:/. That the donees nor any of them, »on facerent aliquid : 
in necumentum,uel exheredationem heredum [uerum, vel torum alicuins, vel Alicujus eo- 
rum in remanere, ſed tantum pro juntturo axor pro termino vite, vel alicujus viri,ehc. 
pro termino Vite, vel pro termino vite alicamns alit per/one, vel pro annu, vel ad volun- 
ratem, ſecundur conſuetudinem manerii; Read:na' verum & amiquum reddit” pre- 
diftarum terrarum. O& texementorum fic demi/orum, &c.  qued, all other Acts ſhall be 
void, as by the ſaid AR appeareth : And further foucd, that the ſaid mannor did conſift 
of divers free rents amounting to 7 |. &c. and 15. Copihold Tenements which were hol- 
dea for lives, the cuſtomary rent of which was 3 |. and of the demela; which had uſu- 
ally been demiſed by Indenure for the ſeyeral rents and farms of $1. &c. And that there 
was one acre of walt parcel of the ſaid mannor, in which were divers high ways, and com- 
mon for the Teaanrs of che yearly yalue of 12.4. And char pon the death of every Co- 
piholder, the Lord by cuſtome ought to haye Heriot ; and that there was a Court Baron 
1acidene to the laid mannor, and perquiſites of Court, and a Leer appercaining to the ſaid 
maanor ; and tha: the Free rents, or Copihold rents, or Heriorts, or perquifites of Courts, 
or Leet never were demiled before for "1 or years, or otherwite : And that afterwards 
Charles Lord AMMowntjoy died, after whoſe death the ſaid Anne his wife in 6 Eliz, did 
accept of a fine of a ffranger, /«r conn/an; de droit come oro, Fe, of the moity of the ſaid 
mannor with the appurtenances, and of a great rum>er of acres which did comprehend 
the demeſas ; By which fine th: faid Anne did grant and render the moity of the (aid 
mannor,&c. with the appurtenances for 3c. years rerdring rent amounting to the free 
rents, the Copibold rencs, the farm reats, and 1$ d. more, and 12 d. for the acre of waſt 
to be paid at two feaſts of the years, where che old ren: was paiable ar four feaſts. And 
afterwards the ſaid Anne died,and the Plaintiff claimed under the (aid leaſe for 300 years; 
And the Defendant claimed by the Lord Mount joy that now 1s, being heir to the ſame in 
tail. Andthe doubt of this Cale was, If the (aid leate for 300. years, mai'e in manner 
and form aforeſaid, was to be ayoided by te laid claule of reftrain: of the faid AR of 27 
H.$. or nat, And it was agreed for the Plain:iff, {in which as much was aid as the wit 
or heart of man could think or invent) that the leaſe ſhall be good, and not reſtraiced by 
the faid AR. And all that which was ſaid may be briefly drawn iato five parts, 

x. For as much as this AR doth reſtrain the power which the Tenant in tail had by the 
Laws of the land, it ſhall be taken ſtrictly, as to the reſtraint, and beneficial for the Te- 
nant in tail : And to this purpoſe che Rule put by Readinzr H.7.17. & 18 E.4.16, and 
divers other Books upon this ground were cited. 

2. It was ſaid, That alchough the rents of Aiſle, Heriots, Leets, were never demiſed 
before, it was not material ; for our of chelc the rene reſerved doth not iſſue, bur onely our 
of things mainorable, ro which the leſſor may reſort to diftrain; asing Afſ 24. leaſe of 
land and mulcure of a Mill, cendring rent, or in 30 Af. 5. leale of land and ioteed ve 
adyowſon, rendring rent,&c. all the rent ſhall iſſue our of the land, and not our of the 
mulcure, advowſon, or Hundred. But the King may reſerve a rent our of a Fair, or other 
thing not mainorable, as is adjudged in 14 E 3, Scere facias 122, becauſe he may diftrain 
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for the ſame in all the other lands of the grantee, vide 10 H.6.2. And this Point was con- 
cluded with 12 Af.p.40. That if a rent be granted out of a mannor, that the d:meſn only 
and not the ſervices are charged. 

3. Alchough the acre of Waſt was never demiſed before, and alchough the moity was 
now demiſed, where no moity was demiſed of the demeins before ; and although we ren: 
was relerved at two days of che year, where before ic was reſerved at tour days of the 
year. yet ver & antiquns reddicvs is reſerved within the laid ACt : For every rent hath 
quantity and quality, and verns & antiquns redditxa is not to be intended of every qua- 
lity incident to it, bur of the quantity of the rent, for that is the effeRt afid ſubRtance of 
the thing reſerved ; As if the ancient releryation ef the rent were tm gold, #nd the new 
reſervation was to be paid in filver; or it a quarter of wheat were anciently reſerved, an | 
now the leaſe is made rendring 8. buſhel: of wheat, all is one ; for the Law doth nt re. 
ſpe& the form of words, or the quality, bur the ſubſtance and effeR of che matter : $9 if 
the old rent was 10 1. and the leflor referyerh 201, the fame is not ex wi termins veras er 
antiquns redditns but perum d: fferunt que re concordant, & qui heret in litters, heret 
in cortice, And it needech not to have all qualicies incident ro an annual r:nc; for it jr 
were Cuſtomary or Copihold rent before, other rent may now be reſerved by Indenture : 
For by that he ſhall bave veram & antiquam ſummam redditur. which he had before, 
ard that is the effe& and ſubſtance of the marrer, alchough that it differeth in quality ; <» 
when the rent is parable ar four days of the year, and now it 1s reſerved at two days onely, 
it is not material. For the words are, reddendo verum & antignnm redaitum, and Goth 
not ſay, ad #'nalia feſta,& c. (o that he reſerve the true and ancient rent it is ſuthcient, 
And it was ſaid, That if tenant in tail be of two Farms, ene which hath been at al times 
let for 201. rent. and the other for 101. rent, and he maketh a leaſe of both for 21.years, 
rendr'ng 30 |- rent entirely out of both, the ſame is good, and yet it is not the accuſtcm- 
able rent which hath been paid &c tor now it is one entire rent, where it was ſeveral be- 
fore, and now this entire rent ifſueth out of both, and every one of them charged with the 
whole rent, where each of they was feverally charged before ; but entire and ſeveral are 
buc qualities of the rent, but in ſubfance the accuftcmable rent is reſerved, for |} ey both 
2m-unt ro 301, and that is reſerved. So if tenant in tail be ſeiſed of three acres of land, 
each of equa! yearly value, and all have been demiſed for 3 5s. per annwns. in ſuch Caſe be 
may leaſe one of them for 12 d, per anxn»m, or two of them for 2 5. per axnwum, and lo pro 
rata: nd yetin theſe ewo Caſes it is not the accuftomable rent which hath been paid. So 
if two coparceners be lciſed of certain Jandsim tail, which hath been let for 101, ren, 
one of them may ler his part or moity for 41. In all which Caſes the rent reſerved, 3l- 
thoug' it differ in form or quality, yet in ſubſtance it is vers & antiqunus redditns 
within the faid Act of 27 H.8, It was further ſaid, That ifa manner hath been always 
let for 1c |, rent, and afterwards a tenancy eſcheateth, yer it may be ler for 101. and yer 
it may be argued that the ſame is not verns & antiqunars redditurs, for no rent wa: ever 
reſeryed . efore out of the land eſcheated, and by contequence the rent reſerved cannot be 
ſaid, verns & antiquns reddirns : Bur that ſhall be roo nice and ſubril interpretation, for 
by the ſawe reaſon, when a Copihold of inhericance is forfeited, it may be ſaid, that be- 
cauſe the rent of the Copihold was demiſed and not the land, it ſhall impeach the leate, 
which ſhall be a very hard conſtruRtion, tending to the ayoidance of many leafes of pcor 
men, which ſhall be inconvenient : So in the Cate at Barre, although that the acre of waſt 
was never demiſed before, yer in as much as the valuethereof, or more is relerved, th* 
purview and intent of the AR is well kep:. 

4. It was argued, and ſtrongly urged, That ifthe faid render as to the faid acre of 
waſt the Services, Heriots, Leetes, &c. ( which were neyer demiſed before the ſaid 
grant and render) ſhall be yoid by the ſaid AR, that then ic followeth chat it is good for 
> 2+" which have been demiſed ; for then all the rent reſeryed ſhall goc our of the 

eins. | 

5. If it ſhall not be yoid as to ſuch things which were demiſed before, yet after the 
death of him who made the grant and render, there ſhall be apportionment of che ren: tor 
them; then for as much as the whole rent and more is reſerved for the demeſns, (although 
the rears of the Freeholders and Copiholders and the acre of waſt be deduRet] ) & 2171s 
& antiquns reddirus, and more above them doth remain for the deme's, for this cauſe 
was urped, that the ſaid render ſhall be good for the demeſas; Er id cerrum oft, qued 


CET HG 


- 


Part V. 


Caſes of Leaſes. 


T——_— — ——— 


369 


certum redds poteſt : And mchis Cale afrer many arguments, and great deliberation and 
coalideration, fix Points were reſolved, 

1, Althoughit be provided by the ſaid AR, That all eſtates, &c. reſtrained by the 
aid ARt hall be yoid, yet by conſtruction of Law, it is not void as to the tenant in tail 
himſelf, but ſhall be ayoided by che iſflues in cail ; and the intent of the AR was to pro- 
vide, that the donees nor any of them, non faceret al1quid ad necumentum, vel exheredi- 
tationem bared' corum, und not to make yoid the eftate' which the donee himſelf made 
again himſelf : And all AQts of Parliament as well privace as general, ſhall be taken by 
2 reaſonable conftruRion to be colle&ted out of the words of the AR ir (elf, accordin 
to the true intent and meaning of the makers of the Aft, vide 14 E. 4.1. & 43 Af. 


» 39» 
F f » It was reſglved, That ia reſpect of the ſaid acre of waſt, which was never demiſed 
before, the reat which is entirely reſerved out of the whole, cannot be faid vers: & anci- 
qua; redditusy when it goeth out of a thing, which was never charged with any rent, by 
any reſervation before. 

3. By the graac and render of the mannor, heto whom the render is made hath intereſt 
acd term in the lands holden by copy,and when atiy of the Copiholders die, or it be forfei- 
ted, he may enter and enjoy the land hilelf if be will, and the reic reſerved doth iſſue our 
of che lame lands bolden by Copy, which lands were neyer charged with any Fann renc 
before, but always have been demiſed by Copy according to the cuftome of the mannor : 
Aad when the demeſas of the mannor haye been onely demiſed for rent, in the Caſe at Bar, 
the whole mannor cannot be ſaid demiſed within the laid AR; Alfo the eftates whicn «-e 
tenant in tail ſhall make by the laid AR are diſtinguiſhed by che aid AR, /c3l. cftare tor 
life, for years, and at will, according to the cuftome of the mannox ; But by this granc 
and render all are put in botchpor and jumbled together as Sir Thowas Gawdy laid, 
whereas the Copibolds ought to bave been granted by Copy, according to the cuſtome of 
the manoor, and not by fice, or deed. 

4- The reſervation of che rent at two days where the rent was reſerved and paiable ar 
four Cays before, maketh che grant and render void, becauie it is 4d nocumentuws of the 
heirs in tail, which: is reſtrained by che AR ; for it is more beneficial for them ro have ic 
paid at four fealts then at ewo. And all beneficial qualities of the rent ought to be reſer- 
yedand obſerved. « n 
| 5- Asto the Caſes which have been put, of che reſervation of filver in lieu of gold, or 
of zoyniag two ſeveral farms io one demiſe, with reſervation of one and the ſame rent, or 
to ler parcel of a farm rendriog renc pro rate, all theſe were denied by the whele Court ; 
Buc the ſaid Caſe of reſervation of 8. buſhels of wheat in lieu of a quarter is all one in 
quality, value, and nature, and varieth onely in words, But Frey chief Juſtice ſaid, that 
he did agreeto the Cale of cwo coparceners, that one may ler her moiry, yeelding the 
moity of the accuſtomable rent, for in as much as they are in by a& of Baw, and of God, 
it ſhould be hard char the frowardneſs of her coparcener ſhould prejudice her of the bene - 
fic of the fide which ſhe may have by making of a leaſe of her moity : And fo 2 difference 
be:ween this Caſe of che leale of one part with reſcryation of rent pro rats, which is her 
own act,and which rent for parcel is nor the accuſtomable rent which hath been paid. So 
and for the ſame cauie, when ewo diſtin&t farms are joyned together, the whole rent which 
is reſerved out of both, is a new rent, and nor the accuſtomed rens. And as to the Caſe of 
Elcheat of a tenancy it was agreed for good Law. For the at of Law, or of God ſhall not 
prejudice any one. Bur if che lcflor had purchaſed the tenancy it ſhould be otherwiſe, for 
that m_ is purghaſcd is nor parcel of the mannor, becauſe that he acquireth ic by his 
on ag. 

\ 6, It was reſolved, That no apportionment can be in this Caſe to make the render 
good ; for firſt, no apportionment can be made in this Caſe, for as much as there be Co- 
piholders for mens lives, which d upon the providence of God, Heriots, profits of 
Courts, which are accidentals, and other caſualties, which cannot be redueed to an yearly 
value, as it is ſaid in Batley and Bakers Caſe, for this cauſe no apportionment can be 
made, for apportioament ought to be of certainty, And where it was ſaid, 2 nod id cer- 
ram oft, —— redd; poreſt ; It was anlwered, Quod id 5ncerrum eft, quod certums 


reddi nullo mode poreſt. 2. Wray chief Juſtice ſaid, That alchough there ſhall or may be 
apportionment after the death of Tenamr in cail, that will nor ſerve to make the granc and 
Hh 2 
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render good, for it verss -and antiquss redditns be nor reſerved yearly, during the term 
(as by conſtruction of Law is implied) the power which rhe tenant in tail hath is noc 
followed : For it is not ſufficient, - 2#0d ver & antiquns redditns be reſerved to the 
heirs in rail, , but it ought toy be allo relerved to the tenant in tail himſelf ; and theretore 
:f he referyeth a leſs renc co him during his life, and after: his death, the true and anciert 
rent, the leaſe isnot good::>And although that the Srarure was made principally a; hath 
been ſaid, for the benefit of che heirs in rail, &c. yer rhe reſervation ought ima confiruRtion 
in Law be of the true and ancieme rent during the whole term. © And therefore it the true 
and ancient tent be nbt reſetved during the'lite of the tenant in tail who made the pranc 
and render (as in truth it:was nor in the'Caſe at Barre) no apportionment after his death 
will make the demiſe good. And for as much as the land it felt holden by Copy was 
demiſed, it will appear upon apportionment (if any ſhall be) that the -ancient rent doch. 
not remain for the demelins:* --- | F297 

And in the argument -of this Caſe, the difference of penning of divers Statutes concer. 
ning leaſes were obſerved. The Statute of 32 H.$. cap-38. that appoimteth the demile to 
begin from the day of the making,&c..not above the rwmber of 21. years, or three lives, 
and that there ſhall be reſerved yearly during'the fame leaſe, &c. fo much yearly rent, or 
farm, or more, ' as hath been -moſt accuftomwably paid, &c;” within 20. years betore ſuch 
leaſe made 3 fo that a lraſc for a lefſer term or a greater term is within the lerter of the 
ſaid Statute : But the words of the Starute of 1 Eliz.. of leaſes made by Biſhops are, 
Other then for the term of a2. years, or three lives (without ſaying, or under) from ſuch 
cime 2s any ſuch grant or aſſurance ſhall begin, whereupon the eld accuſtomed yearly 
rent, or more (withous fimimtion of any time) ſhall be referved,&c. And yer a leaſe for 
lefler time is good, amd thetent ought to be reſerved during the whole term. The Statue 
of 13 Eliz.cap.10. othet then for the term of 21. years, or three lives (without ſaying, 
or under) from the time as any ſuch leaſe or grant ſhall be made, whercvpon the accu. 
ſtomed yearly rent, or more, ſhall be reſeryed, &c, And many other matters were moved 

the Counſel on both Gdes in this Caſe, which I purpolely omit becauſe the Court gaye 
no reſolution of them," # + + ” 


Look well (good Reder)-that if you contraQt for any leaſe, _ any of the ſaid, or 
M4 


ether Stacures, or with aay<perion' who hath power to make leaſes, by any of the Proviloes 
newly invented and put into Indentures, take good advice of Counſel upon the fight and 
conſideration-'of them in making of your leaſe ; And my hope is, that the report of theſe 
Caſcy concerniog leaſes "will bring to your memory ſome things tending to the repoſe and 
quiet of poor Farmers} * * 
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Mich. 31 & 32 Eiz,in the Kings Bench, ina Writ of Error, 


Juſtice #indhams Caſe. 


N Treſpaſs between Francs 1/indhans one of the Juſtices of the Common Pleas Plain- 
I's and john Debney and others Defendants, in che Common Pleas for Treſpaſs done [7] 
in a meadow called Sextexs meadow in Trowſe in the County of Norfolk, the Caſe was £ «1/4. =. © 
ſuch ; The Dean and Chapter of the holy and individed Trinity of Norwich were ſeiſed {+ « /o 1% 4223 
of the ſaid meadow called Sexrens meadow, and of another meadow inthe ſaid Town h a fo! 0 A 
called Cheeſe meadow; And by Indenture under their commen Seal, 37 H.$, demiſed 24 for 2.0 
Cheeſe meadow to Howling tor 4c. years : And atterwards 4 & 5 Phil. & Mary by In- h N 
denture under their common Seal, demiſed Sextens meadow to the laid Howlins and Y *17* ” ” s 
Debney for 21. years. And afterwards 13 El:z. the ſaid Dean and Chapter demiſed to ** ca fm bo” 
Nicholas Manne both the {aid meadows with every Habendum, {cil. to have and to hold 7 hs SIE s 
Cheeſe meadow for 40. years after the end of the firſt leaſe thereef made; And to have +< 502 © Fe 
and to hold Sextens meadow afer the firſt leaſe thereof made, with ſeveral reſervations 4 aged 
of rents. The laid anne aligned his incereſt to Jobs Hie, who 1y El. ſurrendred and /; - b. 
took a new leaſe by Indencure of the taid Dean and Chapter under their common Seal (ia, 4b: 4 D- 
which the firit leaſes were recited) of both the meadows, Habendam {ibs ab & poſt deter - / = Pal Fi 
minationem preditt' /eperalium dimiſſion', videlicet, predit?* dimiſſion' pred' Rob, How- { Ceafe of 
lyns in forma preditt' fait”, & predic?” dimiſſion' prefat* Roberts Howlyns & fohanns we A, J 
Debney,C+c. in forma pred' fat”, five eſſet per ſurſum redditionem, determinationem,c. ; Kees 
u/que ad finem & terminum 40. annorum ex twnc & proxim” ſequen', exiſten' verum i * b- x 
NCT 108 annorum mentionat” in ditt* ſurſum reddit” Indentur* difts Nicholas Man il Lanes 
made : Reddendo, &c. the ancient rent feverally for the faid meadows ; (o that in effe& Ws. fe Le game 
the Caſe is ; A man maketh a leale of Sexrens meadow to A. for 16. years, and of Cheeſe 4.3 age jp 6 
meadow to B. for 20, years ; and afterwards by Indencure reciting the faid two leaſes, , Lay - 
made 2 leaſe to another of both for 40. years, to begin after the end or determination of { Rigs L 
the ſaid ſeveral leaſes made to A. and B, And afterwards the former leaſe of Sextens uf _ 21 
meadow enderh, and the leaſe of Cheeſe meadow continuerh ; and when the laſt leaſe as *** 7 * /; 
to Sextens meadow now in queſtion ſhall begin was the Queſtion. Acd if it ſhall noc £<4- © * 
begin till che leaſe of Cheeſe meadow be ended, then the Plaintiff hath encred before his « 4 > 5% 
time, for the former leale of Cheeſe meadow hath yer continuance, But if the aid Ha. £2 4#* > © » 
beudurs in the latter leale ſhall be taken reſpedive or diſtributive, Reddendo fingula fin- LM oye © 
Flu, (o that when the leaſe in Sextens meadow dererminech, the aew term for 40. therein Av e To e), - 
ſhall begin, then Judgement ought to be given tor the Plaintiff, And after many argu- 
ments at Barre and Bench in the Commen Fleas, it was reſolved and adjudged, That the 
Habendamn in the latter leale (hall be raken reſpeftive, that is to lay, the leaſe of Sexrens 
meadow to Joby Hoe for 49. years ſhall begin preſently after the end of the firſt leaſe 
thereof made. For every deed ſhall be caken ſtrong againſt the grantor, and moſt benefici- 
ally for the grantee, and ic is moſt (trong againſt the leflor, and moſt beneficial tor the 
leſſee to have the leaſe of Sextens meadow to begin preiently after the firſt leaſe made 
thereof, then to carry till the leaſe of Cheele meadow be ended. Asin 9 E.4.42. & 19 
H.6.4- If I rdeaſe unto you all Attions which I have againſt you and another, in this 
Caſe norwithſtanding the ,joyat words, ail Actions which I have againſt you alone are 
releaſed, moſt beneficial to him to whom the releaſe is made, and moſt Rtrongeſt againſt 
on who makethir; And the joynt words of the parties ſhall be taken reſpective and 

erally. 

I» Sometimes in reſpe& of the ſeveral intereſt of che grantors ; as iftrwo Tenants in com- 
mon, or ſeveral Tenants joyn ia a grant of a rent charge, yer ia Law this grant ſhall be ſe- 
veral, although that the words are joynt, as Sir Robert Catlyn chict Juſtice holdeth in 
Brownings Caſe in Plow. Commentaries. 

2. Sometimes in reſpeR of the ſeveral intereſts of the grantees,&c. as 16 H.6 63,64. a 
warranty made to two of certain lands ſhall enure as ſeveral warranti:'s in reſpeRthat they 
are leyerally ſeiſed, one of part of the lands, aod the other of the refidue in ſeyeralty, 


6 Ez. Covenant Br.49. Oe joynt Covenant ſhall be taken ſeveral in rolpeR of the {e- 
Hh 3 veral 
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veral intereſts of the Covenantees, vide 16 Eliz.Dier 3 37,338. between Sir Anthony Ck 
and Wattow, a good Caſc. : 

3. Sometimes in reſpe& that the grant cannot take effe@, but at ſeveral times, as 24 F. 
3.29. a remainder limited to the right heirs of 7.5. and F.N. (FS. and J.N, beirgalive) 
in Which Caſe the words are j-ynr, and yet the heirs ſhall take ſeverally. 

- Sometimes in reſpeR of the incapacity and impoſſibility of the grantees to take 
joyncly, as a leaſe madeto an Abbor and ſecular man, or a gift to two men, or co rwo 
womenand to the hcirs of their two bodies begotren, the inheritance is ſeveral, 7 H.q 15, 
wide Chapmans Caſe P low. Comm. 

5. Somerimes in reſpeRt of the cauſe of the grant, or ratione ſabjete materic,as 15 H, 
7.14. One coparcener granterh a rent to two other coparceners for owelty of partition, 
alchough that the words are joynt, yet the-cauſe of the grant ſhall be reipeRed, ard che 
ren: ſhall be of the quality of the land, and therefore they ſh-l| haye the rent in deerce 
and quality of coparcenary, and not joyndly, And Kmiver chief ſuſtice and Chancellor 
faid in 38 E.3.26. thatit rwo coparceners make a feoffmens in fee, rendring rent to them 
and their heirs, the heirs of the one and the other ſhall inheric, becauſe their right 11 che 
land was ſeveral, 22 E.q4 25. & 2 8.3.18. joynt fubmifſion to arbitrement ſhall te raken 
ſeveral in reſpeR of the ſeyeral cauſes. 

6. Sometimes Ne yes deftrnarur, & at evitetur abſurdum, as in 6 H.7q.7. in(ſ;. 
vit, where the tenure is alledged by Homage, Fealry, and Rent, and the demandanc courn- 
red, that in faciendo ſervitia predift* ceſſavir, ſhall be by confiruEtion raken to luch ler - 
vices onely, of which a man may ceaſe, 17 E.z.1, & 2, The Prior of Tikefords Calc in a 
Scire facias againſt the ſucceflor of the Prior upon a Judgement given in a Writ of An- 
nuity for the arrerages it rhetime of the predecefſor, and of the ſucceſſor, and the Writ was 
that the predeceflor and ſucceflor nondwm reddiderwnt : To which exception was taken 
that the predeccf{or was ſuppoled not to render that which the ſucceflor ought, & nou 
allecatur ; for reddendo fingula fingalss by reaſonable confiruſtion the words may well 
ſand together, vide 21 E.3.48. in a Per que ſervitia, F. N. B. 14. in Monſtravernnt : 
And the reaſon of all thefe Cafes is, quod rer non deftruatur, where the grant ſhall be 
taken ftrongeſt againſt the grantor, and ſhall rake effeR ſo near as it may according to 
the intenc of the parties. And fuch conftruRtion doth concurre with two of the rcatons in 
the principal Caſe. . It ſhall be taken ſtrongeſt againſt the grantor. 2, This contiruction 
doth concurre with the intem and meaning of the parties, for after the Habendum and the 
number of the years theſe words are added, exiften* vernm yumerum annorum 1 dil: 
ſurſum reddit' Indemtar” mentionat*, in which Todenture the Habendum was ſeycral, tv 
that the intent of the parties was to have ſeyeral beginnings in this new leale,&c. and the 
lefſor and leflee never imagined bur that the leaſes ſhould begin ſeverally, and not cl:at 
the leſſee ſhould expeRt for Sexrexs meadow, until the leaſe of Cheeſe meadow, which ts 
another diſtinleafe, and a diſtin& thing, ſhall end. And fo it was adjudged, and the 
Plainciff had execution. Upon which Judgement a Writ of Error was brought ; ard ater 
many areutnents it was refolyed by Sir Chriſtopher Wray, Sir Themas Gaway, 2nd the 
Whole Court of Kings Bench, That the leaſe to Hee ſhall haye ſeveral beginnings. Aud 
ſo this Caſe was reſolved by both Courts. And afterwards the ſame Term in a Calc be- 
eween Polard and Alcocke in the Court of Wards, Wray chief Juftice clearly held: That 
if a man be ſeiſed of three acres of lands in fee, and maketh a ſeaſe of one to A. for lite, 
of another acre of land to B, for life, and of the third to C, intail, and afterwards by 
dred (reciting the ſaid eſtares) covenanterh with his brother, That after the eſtates cnded 
and determined, that he and his heirs would ſtand ſeifed of all the faid three acres to the 
uſe of his brother in rail;&c. Thar in this Caſe preſently by the death of B. the brother 
ſhall hayethe acre leaſed ro B. and ſhall not tarry till all the eſtates, /cs/. che other eſtate 
for life, and the eſtate rail be ended : Bur reddendo fngula frgulis, by the Covenant the 
eſtates in the ſeveral acres veſt preſently in the brothers, and ſhall cake effeR in poſicliion, 
2s the ſeveral eftates in pofſeffion end and determine, which was gramed by the whole 
Court. And in the Caſe of Polard, Fray cited, and relied rpon the ſaid Cale of Juſtice 
Windham. And afrerwardsthe Plaintiff in the Writ of Error perceiving the opinion ot 
the Courr, did not proceed in their Writ of Error. 
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Trinit. 34 £2, in the Kings Beach. 


Bradnels Cale, 


f Bo Bruduel adminiſtrator of Anthony Rone, brought an Aion of debt upon an [9] 
Obligation of 200 I. againſt Thomas S hidmore, and had Judgement co recover in / 
the Common Pleas and died ; Robere Bradne! and John Bradnel Executors of the (aid -P) 1n.3-© was 
Thomas Brudnel fued a Scire facias upon the (aid | —_— and proceſs continued « )a-<++2* 
uncil che laid Shidmore Was outlawed : And now the {ai T bs. Skidmore brought 2 Wrics INT ny 
of Error. And note, it appeareth by che Record certified, thac the (aid 7 homes Braduel A « 4 
was adminiſtrator to the ſaid Antheny, during che minority of Edward, Jeremy, Humfrey 1.91, wo 
and Anne the children of the ſaid Anthony; 2nd be did averre in bis Declaracion, thas £7; <>+0 <7 
the ſaid Edward, Hwumfrey xnd Anne was alive, and withio age, and did not avyerre that /-©> 6-3 
the ſaid Jeromy was alive, or within age ; Aad che Plaintiffs affigued tor Error, 1c/** pr; 
That when adminiftration is commirred t© one during the minority of 4. if one of chem /n  * oy ov | 
dierh, or comerh cf full age, the whole auchoriry doth ceale ; for difference was taken be- gms Wray 
tween a limitation annexed to an eftare or inrereft, and a collareral or bare lanitation noe 4 4 

coupled or conjoyned wi:h an eftare or intereſt, of which there can be no ſurvivor; As + -* <4 s | 
if a man inake a leaſe to two during their Iryes, there if one dieth, his eftate (hall ſurviye :*;, ” Fw ys 
Bur if a leaſe be made to A. duriag the life of B. and C. without ſaying, and during the,,.., _—_ , 
life of the furvivor of them, there if one of them diech, the eſtate ( as F.okaw laid ; was, > >4n AC 
derermined. Bur it was anſwered and refolved by Sir 7obn» Popbam chief Fuſtice, and the þ Prong 
whole Court, that in the fame Caſe pur by che Plaintiffs Councel, if one of the Ceftmy gue 7 */ ©/ V 

vies dieth, the eftate is not decermined, bur A. ſhall have the land during the life of the ** 448 
ſurvivor of them : And fo was it reſolved by all che Juſtices at Michaoe/mas Term holden ,, | / = 
at 5. Albons, 5 + 6 Elie, for A. hath an eſtace of freehold by way of limication of an* ,; ! 
eftare during the life of rwo men, and by conftruftion of Law during the life of the ſurvi> [6 o- boys 
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vor ofthem :; As if a man make a leaſe ro rwo men daring cheir lives, and chey afhgn theit 2, ).) « 

eftace over, now the afſignee hath an eſtace for the life of the rwo men, and if one dieth, he,,/., - * 4 

ſhall have the land during the life of the ſutvivor of them. And theſe differences were ta« .,- {/ *5/þ 

ken and agreed in this Caſe. \* " jd gh 
1. Berween a limitation, 2s the Calc before, and £ Condition : For if a man leaſeth «47 ** . 

lands for 16. years if A. and B to long live, in this Caſe if bne tieth, the leaſe is ended, /*- ns _ 

for the leaſe was condicional,” and not igable by kmickcion of eſtace , and chere the 3+ *//+» x 2 

lite of man is collateral, as w the leaſe which is but 2 cbatrel. ' nee jd O 
The ſecond difference was berween x lamication of as cfhate of freehold for lives, and 

eollaceral dererminzrions, as ducing the tiene rhac C. 40d D. ſhall be of the Inner Temple, 

or during the time that C. and D. ſhall be dwelling in Norfolk, of fhall be Juſtices of 

Peace or the like ; for in theſe Caſes the failer of the one, ſhall derermine the eftate : Bur 

the ſaid Point moved for an Error in the Cale ac Barre was not expreſly reſolved, becauſe 

that another Error was moved, by which wichour queſtion the Judgemenc wa: reverſed, 

and that was, that when an adminiſtrator hath Judgement and dieth, his Executors can- 

not ſue execution of the ſaid Judgement ; for none ſhall have execution of chat Judgemenc, 

but he who ſhall be ſubjeR ro the paimene of the debts of the firſt inteſtate, and that the 

ſaid Executors are not, vide 26 H.8.7, And it is adjudged in 28 H.$. reported by Ser- 

jeant Bendloes, That the Adminiſtrators of aa Executor ſhall not haye execution of a 

Judgement given for the Executors. And the opinion of all the Court was, That the ſaid 

outlaywry upon this Judgement was erroneeus, and for this cauſe it was reverſed, 
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» af And if the leaſe at Will were determined by che intermarriage or not was the Queſtion, 


Mich. 36 & 37 Eliz, Ret.1634. in the Common Pleas, 


Henſteads Caſe. 


H E Caſe was ſuch; A woman Tenant for life of a houſe and certain land in 55... 
ram in Kent, made a leaſe at Will rendring rene, and afterwards took hwband ; 
nd ſhe 2nd her tusband brought an Ation ot debt tor the arrerages after the marriage . 


.ding the marriage. 


So if a leaſe be made to three at Will rendring rent, and one dieth, it is no determi- 
nation of the Will, and although that nothing can ſurvive, yer becauſe that every one 15 
joyntly poſſeſſed of the whole, they ſhall be charged wich the whole rent. Ard to the 
Quere in 10 Eliz., Dier 269.6. well reſolved : But in the Caſe at Barre after the mar- 
ripe, the woman her ſelf cangor cquntermand or determine the leaſe at Will, no mere 
then where ſhe and her busband make a leaſe at Will rendring rent during the coverture , 
or if a leaſe be. made to them at Will : For ſhe hath ſubmitted her (elf, and all her will 
to her husbands will ; And ſo:a feme covert may have a Tenant at will ; and be Tenane 
at will, and yer ſhe her (elf cannot countermand ic, becauſe that ſhe by her intermar. 
riage hath put her countermanding power in this Caſe (which doth not concers freehold 
or inheritance) into her hasbands mouth. 

Alſo if the husband and yrife leaſe lands at Will rendring rent, and the husband dieth, 
it is no countermand of the Will, but the leaſe doth continue. Soic was (aid; It two joyn- 
tenants make a leafe at Will ——_— and one dicth, all doth ſurvive to the other, 
and the leſſee continueth poſſeſſion, the ſurvivor ſhall have an Afton for the whole rent 
for the privity, and ſhall not be a countermand for one moity for the miſchief which may 
follew to leflors, and fo much the rather, becauſe that no miſchief or prejudice cat come 
td the leſſecs in ſuch Caſe, 


Mich, 


Caſes of Leaſes. 


Mich. 3 9 & 40 Eliz. which began Trin, 38 Eliz. in the 


Common Pleas. 


1ves Caſe. 


Ve brought an Aftion of Walt againſt Sammez, and counted of a leafe-made tothe Dc- [11] 
| [rw of the mannor of 7 otrenhem in the County of Eſſex tor 30. years : The De- _ 
fendam pleaded, non d1m1i/ic ; and by ſpecial yerdift it was tound, That the leſſor made a 3 624 Fg 
leaſe for 30. years of che (aid mancor, except all woods and under woods growing and: of »& © 
being upon the mannor ; and afterwards made a ſecond leaſe tothe {ame leflce of all the 2 : 
woods and under woods growing and being upoa the ſaid mannor for the term of 6 2, years}, Þ /*« J4 F 
without impeachment of Waſt. And afterwards made a third leaſe of the ſaid mannor 264 68 
to the (aid leffee for 3. years, without exception to begia at a day to came, /c:/. trom the, ,/ <4 6 
expiracion of the {aid fisſh leaſe tor 30. years ; and afterwards the term of 30. years expi-1,/ 
red, the leflee cut trees, {vr in revertion brought an Aﬀtion of Walt, and it was adjudged 7; , i nar th 
for the Plaintiff, And in this Cale three Points were reſolved. 

1. Thn by the exception of the woods and underwoods growing and being upon the 
mannor, the foil ir (elf is excepred, 14 H.8,1, acc*, and by name of wood may be deman- 
ded and recovered, and that theſe words (growing or being) are words ot abundance, for 
without them the Law will imply as much, & exprefſis corums que tacite in{unt mul ope- 
ratwr, for by the leaſe of the wood ani underwood upon the mannor, is implied that chey 
are growing, and therefore co demile all woods upon the mannor, and all woods growing 
upon the unannor is all one. And ſo it was. adjudged, Trin.7 E15z, in the Kings Beach, as 

ic was there laid, vide 46 £.3.22.28 H.8, Drier 19, 33 HS. Br. Reſervation 39.7 E 6. 

Dier 79,5. and ſo a Queſtion in our Books well relolyed. Ca] 
| 2. Nowichſtanding the aid exception, the wood doth remain parcel of the mannor, and © 
| by leaſe of the mannor ſhall paſs, becauſe that the freehold doth remain entire, and the 

lefſor doth remain tenant to every Prerspe, and there needeth not any exception, vide 

Plon.Comm.140. Fulnerſtons Cale ; Ocherwile of a leaſe for life with ſuch exception, 

eanſa patet. And therefore it was reſolved, That by the leaſe of che mannor, the woods 

ſhall pak, vide 38 H.6. 33. The King ſeiled of a mannor to which an adrowlſon was 

appendane lealech che mannor, (withour ſpeaking of the advowſon appendant) for life ; 

and afterwards granted the reyerfion, H abendans una cans Advocatione, the advowſon 

ſhall not paſs, for during of the lite of the leſſee it was aot appendant: Whereupon is to 

be obſeryed, Thatif a man grantech an adyowlon appendaat for life, the reverſion is ap- 

pendant to the mannor : Buc when a man leaſes che mangor for lite, except the advow- 

ſon, the advowſon in polleflion cannoc be appendagt to the reyerfion of the mannor expe- 

Rant upon the eſtate tor lite : Otherwile upon aa eſtate for years. 

3. That by the accepcrance of the future leaſe, co begia after divers years, the ſaid leaſe 
of che wood for 62. years was preſently lurrendred, becauſechat the leflce by acceptance 
thereof hath affirmed che leſſor to have ability ro make the new leaſe, which he hath nor, 
if che firſt leaſe ſtand: Asif leflec for 20, years taketh a leale for three years, to begin 
10. years after ; itis a preſent ſurrender of the whole term, for it cannot be a ſurrender of 
the laſt 10, years,and remain for the fieſt x0. years, and ſo to make a fragtion of the term : * 
Now he who hath a leaſe for 2e, years can ſurrender the laſt 10. years by any expreſs ſur- 
render ſaying to him che firft x0. years. Vide 14 H$.15.2 21ar.113. 4 Har.143+ 3 Ele. 
200, 10E11z.272.11 Eliz.280, 35 H.6.57, 21H.7.6. 31 Aſſ.p.26. 33 H.8.46. 37H. 
6.17.14 H.75.37. 21 H.7.12,40. 13 R.2, Dower. 40 £.3.24,43-41 E.3-13. 44 E-3: 


25,26. 45 E.3.13. 


. 
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2 Trin..41 Eliz, which began 40 Eliz, Ret.7 47. in the 
, Common Pleas, 


Saunders Caſe. 


| [12] Amnders brought an ARtion of Waſt againſt Aſanwoed aſſignee of che term in the tene- 
: # Ca for Waſt don: for digging of Seacoles ; The Defendant pleaded in Barre, Thar 
v he firſt leſſee who opened the Mine, granted to him all his incereft in the land camp omni- 
fs er bus profic* (Except & ſemper reſervatu 1/ibi & berea” [ut tot' benefic* & profic* Mi- 
2 achayerr', Anglice the Cole mine) i» pred” parcel* terr* ac omnibus arboribus marrenmis : And 
le 5572 averted that the ſaid Mine at the time of the aflygament, and yer, is open. And in this 
RA Caſe fi ve Poiars were reſolyed. And upon great deliberation Judgement was given for 
co«4the Plaintf- | 
WC... 1, If a man hathlandin part of which there is a Cole mine open, and he leaſeth the 
£o £2 Jandfor life, or for years, the lefſee may digge init : Forin as much as the Mine is open 
Had | &t the time,&c. and he leaſeth all the land, it ſhall be intended that his intent is as general 
Ca, , ; ot as his leaſe is ; /c4/. chat he ſhall rake the profit of all che land, and by conſequence of the 
os Ln Mlibejin it, vide 17 E.3. Jobs de Halls Caſe acc”, and fo thedoubt in F.N.B. 149. C. 
1 -explained. 
-J aces of pl If the Mine were not open, but included within the bowels of the cart]; at the time 
. 4 Ws the leaſe made, in ſuch Cale by leafing of the land, the leflee cannot make new Mines, 


© 


for that ſhall be waſt, F.N,B. 59. & 2:3 H.6.18Þ. «cc*. 
* 3. It a man hath Mines hidden within his land, and leaſeth his land, and all Mines 
therein, there the leſſee may digge for them, for quando aliquis alignid conceadit, conce- 


Cann 


. T5) . deve viderar & id fine queves 1pſa efſe non peteft, and therewith agreeth9 E.q 8. where 
— pb we faid, That if a man leaſeth his land to another, and in the ſame there is a Mine (which 
, _ 'zs to be intended of a hidden Mine) he cannot digge for it, but if he leaſeth his land and all 
y *#""” Mines init, chen although that the Mine be hidden, the leflce may digge for them ; and by 
__* cofiſequence che dipging of the Mine inthe principal Caſe was waſt in the firſt leſlce. 

. 4. It was reſolved, That al:hough the Mine was firſt opened by the firſt leſſee, that if 
his grancee digge in it, it is waſt in him. 

5. It was reſolved, that the Exception was yoid, for firſt by che Excep:ion of the pro- 
firs of the Mine, or of the Miae it ſelf, the land is not excepred ; ard chen ir followeth, 
that he hath excepted that which he could not haye taken : As if a man afhenerh his term, 
and excepteth the timber trees upon the land, or the gravel, or clay within the land, it is 

- void, for he cannot-except that thing which doth not belong to him by the Law. And a!- 
though that it was ſaid, That for as much as the leſſee firlt opened the M.ne. and 1o com - 
mitted waſt, and ſohad quodew mode appropriate the ſame to himſelf, and by |:\s wiorg 
hath ſubjefted himſelf to loſe the place waſted, & treble damages. it is reaſon that he may 
keep it to himſelf, and ſo continue puniſhable for the waſt of which he was the firſt 3urkor ; 

I Burnotwichſtanding that, it was reſolved as above. ; for his wrong which he commirte:h 
5 cannot deveſt the intereft in the Mine, being in the land demiſed to him out of thc leflor, 
| and therefore he canaot except that to himielf which belongeth co anocher : And it was 
adjudged Paſch.28 Eliz.in the Common Pleas, Rer. 820. berween Fofter and Mics Plain- 
riffs, and Spencey and Borde Defendants, That where the leflce for years affigneth over his 
term except the timber trees, and afterwards the trees were felled, That the Action of waſt 
was maintenable againſt the aſſignee, for the Exception was utterly yoid for the caules 
aforc{aid, qued nota bene. And in this Caſe it was faid, If leflee for years devilech his t.im 
© another, and makech his Executors and- dieth, the Executors doe waſt, and afterwards 
aſlent to the deviſe, in this Caſe although that berween the Execucors and the deviſec it 
ha h relation, and the deviſee is in by che deviſor, yetan Aion of waſt ſhall be mainte - 
nable agaioft che Executors in the remwir. SO if grantee of a term upon Condition doch 
walty and afterwards the grantor entreth for the Condition broken, the Aion of waſt 
ſball\be maio:enable againtt che grantee in the remwir, 30 E.3-16. acc*. 


| 


Mich. 


Caſes of Leaſes. 


Mich. 41 & 42 Eliz, 


Roſſes Cale, 


Erween Peter Refſe und Aldwick in an Ejetione firwe, which a Peſch. 37 EB» (73] 
Bi? Ret,449. the Caſe was ſuch; A leaſe is made to A and his afſignees, Habewdars 
ro bing during his life, and the lives of B. and C. and if this limicacion during the life of B, 
and C, were yoid or not was the Queſtion, And it was adjudged, That che limication 
was good ; for where it was ohjefted.That when a man bach rwo eſtates in himythe grea» 
cer ſhall drown the lefs, and that an eftate for his own life is higher chea for the life p64 
other, and therefore that eftare for his own life, and for the heirs of others cannor ftand 
rogerher. To that it was anſwered and reſolyed, That in the Cale ar Barre, the leſſee had 
bur one eftate, which hath this limitation, /cs/. during his life, and the lives of the two 
others, and he hath but one freehold, and therefore there cannoc be any drowning of eftares 
in the Caſe, but he hath an eftace of frechold to continue during thele chree lives, and che 
ſuryiyor of them. 


Mach. 42 & 43 Eli; in the Kings Bench. 


The Counteſs of Shrew:baries Caſe, 


HE Counteſs of Shrew:b«ry brought an Aﬀtion upon the Caſe againſt Richard {þ 

Crompton a Lawyer of che Temple, and dedared, Thac ſhe leaſed co him a houſe at , 4... Lf, 
Will, + quod ille ram ng ligenter Of improvide caftodivit iguem ſunn, quid domus lhe was . 
combuſta fit : To which the Defendanc pleaded Nor guilty, and was found guil:y; And Pyem< on 
it was adjudged that for this perm five Waſt no ARtion lay, againſt the opinion of Brook, *;+4 L, 
in the abridgement of the Caſe of 48 E.3.:5.waſft 52. And the reaſon of the Judgement 
was, becauſe art the Common Law no Attion of Waſt did lie for voluntary or permiſſive *< ”j 
Waft againſt leffee for life or ye +rs, becauſe that the leſſee hath intereſt in the land by the*7 vY 'L 
adt of the leflor, and it was his folly ro make ſuc. leaſe, and nor reftrain him by Covenant, | 7 0a, ) , 
Condition, or otherwiſe, that he ſho'1Id nor doe Waſt, So and forthe ſame reaſon, a Te- /£.4 n+ £4 3 
nant at Will ſhall not be pun ſhed for Waſt. Bur the opinion of Liceleten is good Law, , { 4 
folr5. If leflee at Will commit voluntary Waſt, ſcil. in abatemene of the houſes, or in-» © ;% ©» } 
cutting of the woods, there a general Aion of Treſpaſs lieth againſt him. For as it is {” fare & » 
faidin 3 & 3 Phil.c> Mar. Dier 122.6, when Tenant at will taketh upon him todoe ſuch of ** 5 
things which none can doe bt the owner of the land, theſe amount co the determination - ap das _ 


* 


nn eo} : 
wichout any entry: And there 15 E 4.20.6. is Ciced, That if a Baily of goods, as of a; D #4 | 
horſe, &c. kill them, che Bailor (hail have a general Aion of Treſpals, for by the killing/* 2 Pr E- 


dence repoſed in the party, the Aon upon the Cale will lie for negligence, although chat FIuy 
the Defendant cometh to the poſſeſſion of chem by the aA of the Plainciff; As 123 E.4.13.;4 [r4. 2 
where a man delivereth a horſe to another to keep lafe, the Defendant equam iluw tam J}; ,, 


for this breach of the cruſt. So 2 H.7.11. if my Shepherd,which I cruſt with my ſheep, and ,,,, ccawr 
by his negligence they be drowned, or ocherwiſe periſh, Aion upon the Caſe herh : Bur , « > 
in the Caſe at Barre ic was a leaſe at Will made to the Defendant, and no conſideration oy Acc, 
repoled in him ; By which i; was awarded, that che Plaintiff cake nothing by his Bill, 4, + /f w; 3 


"ny > r1 
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Mich. 43 & 44 E'iz. in the high Courr of Parliamenr. 
The Caſe of Eccleſiaſtical perſons, 


: T a Parliament holden the ſame Term upon conſideration of a Bill for confirmation 
-  - 3X 5f conveyarees made by the SubjeRs to the Queen, and ct jetters Patents made by 
opt 647 we Queen to Sybjeds. Ir was reſolved by the.chief Juſtices, Popham and And: r/on, and 
: A +44) divers other Feſtices aſſiſtant to the Lords of Parliament in the upper Houſe, That leaſes 
** a 4 to the Queen Þ Colledges, Deans and Chapters, Warcens of Holpi:als, or any other 
ving Spiritual or cclefiaſtical Iivings, againlt the proviſion of che AR of 13 Eliz.ca.to, 
are refirainee by the ſame AQ, as well as leaſes made to common perſons, 
' 13 © x Becauſe the Eccleſiaſtical perſons are dilabled by the ARt to make any pi't, grant 
[5] feoffment, conveyance; or eſtate, bur onely in the fame form as the Statute preſcr, beih; A N 
jr 5 if they are difabled ro make eftates. then the Queen canner cake any elta:c of them which 
lo /:” i$not warranted by the faid AR. For although the Queen by the Commun Law hath abi. 
=—Y / ry to rake ir, yer for as much as the Parliament hath dilabled them to make eſtates, the 
2 it If - 206 made to the Queen againſt the At are voic. 
i4 Y.h. 4+ The Searute ot 1 Eliz,, which reftraineth Biſhops tro make effates, hath ſpecial pro- 
4 /: vifion, that they may make eftates to the Queen ; which proverh, tat of ſuch provifhion 
**"*/ | hadnot been made to the Queen, for as much as the AR doth diſable Biſkops to make 
eſtates, the Queen cannot take eſtate from them againſt che proviiicn ot che Act, bu: no 
ſuch proviſion is in the ſaid AR of 13 Eliz, 

3. Indivers Caſes the King is bound by AQ of Parliament, although he be no: named 
in it, nor bound by expreſs words. And therefore all Statutes which are made to lupprels 
wrong, orto take away fraud, or to preyent the decay of Religion, ſhall Linde the King 
although he be not named : For Religion, Juſtice, and Truth are :he ſupporters ct the 

3 Crowns and Diadems of Kings. ' Ard therefore it is agreed in 35 H.6.60. tha: the King 
"3 ſhall be bound by the Stature of Fe/ſt.2. cap.5. which maketh proviſions againſt ro: cious 
"A uſurpations, alchough that the King *e not named in the AR: Sointhe Lord Zarbleys 
Caſe reported by Maſter Plowdex it is adjudged, That if a gi't in tail be made to the King, 
_ he cannot alien to defraud him in the reverſion, or his iſſue, but is bound by the Statute of 
r Weſt.2. De dents condicionalibus. And the ſaid ARt of 1 Eliz. proverh, That A: which 
reftrain Ecclefiaftical perſons to waſt their pcflefitons, which were given to maintain the 
ſervice of God, ſhall binde the King, if ipecial proviſion had not been made to the contrary 
by the fame AR; Er ſumma ratio eſt que proveligione facit. Sir Thomas Egerton Lord 
Keeper of che t Seal, agreed in opinion with the Juſtices aforeſaid in the principal 
Caſe : Note Reader, the {:1d AR of 13 El:iz. hath been conſtrue beneficially, to prevetit 
J all inventions and evaſions againſt the true intents of the makers of the At. And there- 
"= fore it was holden Paſch.14 Eliz. in the Common Pleas in Etryars Cale, That if a War 
5 of Annuity be brought againſt a Parſon or a Vicar upon a feigned preſcription, or by a 
erant by him the Pacron and Ordinary, ſuppoled to be made before the Statute ; ard he 
prayeth in Ajd of the Patron and Ordinary, and loſeth by Action tric , and all the lame 
15 feigned to make an eyaſion out of this AR, thar this invention js taken within the equity 
of it; for although the annuity charge the Parſon or Vicar and not the poſſeſſions, yer it 15 
withia the miſchief, /cif. impoveriſhing of the ſucceſſor, cauſe of D:lapidations, and 
decay of ipiricual livings, and Hoſpitals, which are the miſchicfs mentioned in the pre- 

[15) amble. And note this word (fuffered) in the Att was well obſeryed. 
It was adjudged in the Common Pleas, Mich. 37 & 38 Eliz. between the Dean and 
Chapter of Hereford, and the Biſhop of Hereford and Ballard, That the grant of the next 
avoidance of a Benefice by the Dean and Chapter was within the purview of this AQ ; 
Soir was reſolved there, If a Dean and Chapter grant a rent charge out of their poſſeſſions, 
it 15 reſtrained by che equity ofthe At ; and yer the rent is not any part of their poſle(- 
fions within the words of the AR. It hath been holden, That if an Archdeacon maketh 
a leaſe for three lives according to this At, ard the lefſees made a leaſe for 100. years, 
and the Archbiſhop, Biſhop, Dean and Chapter confirmed it, yer it ſhould not binde the 
ſucceſſor ; for if ſuch confirmation ſhould not be ſaid conyeyance Within this At, the 
Sratute 


« f: 
7 


- 
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Scatute would be to little or no purpoſe, and the good intent and purview of the AR ſhall 
be defeated andidefrauded.., - £ 

And it was holden T rixir.30 Eli. in a Caſe depending by Engliſh Bill it the Exche- 
quer Chamber, berween Hodges Plaintiff and Xewcowen Defendant by Sir Roger Mane 
wood chief Baron, and all the Barons of the Exchequer, That where the Parſon of Weſton 
in the County of Glewcefter g Eliz. demiled his ReQtory to William Hodges then Patron 
of the ſame ReQory for 50.'ycars, who 14 Eliz. by deed afſigned the ſame unto Sir Jobs 
Threekmerton , the Biſhop confirmed chis leaſe 17 E/iz.. in the life of the lefſor, that the 
ſaid Confirmations were good. And in this Caſe two Points were reſolyed. 
' 1. That for as much as the ſaid leaſe was made beforeche Statute of 13 Eliz, and fo 
'not reftrained by the ſaid AR, the confirmations made after the {aid AR to perfeR the (aid 
feaſe, were not within the purview or intention of the AR. 

2. It wastefolved, that the grant made by the Patron of che (aid leaſe, did import in 
it felf as well a grant of theterm, as a confirmation of che ſame term: And ſo one Yeed * 
of one thing by: one perſon, toone and at one time ſhall enure co two ſeyeral pur- 
poles, ſcs/. ro a grant of the tereſt as lefſee, and to a confirmation of the lame ham 6s 
Patron. As if Tenant for life graateth a rent charge co him in the reverfion infee, and he 
by deed granzeth che ſame over to anocher and to his heirs, that is a good grant and con- 
firmation alſo co make the rent goed for ever. So if a diſlcifor makech a leaſe for life, the 
remaitder to the difſciſee, and the difſeiſee granterh the remainder over, it is a good grant 
and confirmation allo. | 

And ia the principal Caſe the Lords of the Parliament afrer the (aid Reſolution being 
informed, that drvers Deans and Chapters, Colledges, &c- had made leaſes to the Queen, 
intending that the Queen was not bound by the ſaid ARt of 13 Eliz. cauſed a clauſe ro 
be added in the firfi Branch of the A& of Confirmation. that it ſhould noe extend co [5 ] 
make any leaſe, grant,8&c. good to the Queen by any Ecclehaftial perſon, who had noc 
power by the Laws and Scacutes of the Realm ſo to doe, which is more then wasSin the 
AR of Confirmations in ax»e 18 Eliz.. which was made to manifeſt che matter tothe Lay 
people ; for irwas holden by the faid Juſtices, That che general words of che ſaid Aſt of 
18 Eliz. hath not enabled ſuch Ecclefiaftical perſons ro make leaſes or eftates to the 
Queen, which by the ſaid AR of x3 Eliz.. were upon goed and important confiderations 
diſabled. Vide 17 E.3. 40. & 21 E.3. 46. The King being the Head of the Common- 
nous cannot be an inftrument to defear che purview of an AR of Parliament made pro 

publice. | 
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Covenants, Agreements, &c. concerning 
' Leaſes, Aſſurances, &c. = 


- Paſch. 25 Blix, in the Kings Beach. 
Spemcers Caſe, 


Pencer and his wife brought an Aftien of Covenant againſt Clark; allignee to 7, 
afſignee to S, and the Caſe'was ſuch : Spencer and bis. wife by deed indented de- 
thiled  hobſt aid certain land (intherighe of the ite) to &. for term of 31, years, 
6 ED. + by which Indeniturt--S7 coyenameed+ tor him bis Executors and Adminii;a- 
©&/7 © tors with" the Plaintiffs, 'that te,” his Execuors, Adminiſtrators, or aſlignees, would 
+ | 5 ' build a Brick wall upon pett of the land demiſed,8&c; &. d over his term co 1, and 
tf SS: ©; 1. th the Deferidatic; and for not making-of the Brick wall che Piaivtiffs brought the 
- befe bn Adtion of Covenant againftthe Defendant as affignee : And after man) argumencs at the 
4 cou eh 4+ Barre, the Cafe was exeeHenily argued and debared by the Juſtices ac the Bench; Acad in 
{iO «4 =: this Cafe thdePoints were teſblved by Sir 'Chriftopher Wray chief Juſtice, Sir 7 kom. 
L > 4 o Gawdy, and the whole Court. And many differences taken and agreed concerning expre(s 
F* .4..4{ 'Covenants,'and Covenants in Law,and which of them run with che land,and which of them 
Le are coflaceral, and doe'not goe with the land ; and where the aſſignce ſhall be bound 
+ ab ith , ' withour naming of him, and where not ; and where he ſhall not be bound although he be 
- FF; 3s ” « peclifainieF and where not. | ; 
1..;., - t. Whenthe Covenant doch extend toa thing in eſe, parcel of the demiſe, the thing 
"",/ _ "to bedofle by force of the Covenant is pittugrs, annexed and appurtenant to the thing 
"demiiled, and ſhall goe with the land,and ſhall binde the afſignee although he be not bour- 
den 'by expreis words: Butxwhen the covenant doth extend to a thing which is rot in be- 
"766 ing at the time of the deniſe: made, che ſame cannoc be appurtenant»or annexed to a thirg 
, - 2+ * which hath nobeing : "As if the leſſee corenameth to repair the houſes demiled to him du- 
f moddy = * / ring thetetmi, the fame7s parcel of the conrradt, and extenderh to the ſupport of the thing 
k-*< <4 0;) demifed, ard therefore- is quodammods annexed and appurtenant to houles, and (hal) 
hae © <_ 4 £0 \*#>+ binde the aſſignee although he be not bound expreſly by the Covenant : Bur in the Caſe 
at Barre, the Covenant doth concern a thing which was not in eſſe at che time ot the demite 
made, bur to be newly built after, and therefore ſhall binde the Covenantor, his Execu- 
rors, or Adminiſtrators, ard not the afſhgnee, for the Law will not annex the Covenant to a 
thing which bath no being. 

2. It was reſolved that in this Caſe, If the leſſee had covenanted for him ard his aflignees, 
that they would make a new wall upon any part of the thing demifed, that for as much a; 
t is ro He done upon the land demiſed, that it ſhall binde the afſhgnee ; for al:hough tha: 
the Covenant doth exterd roa thing to be newly made, yet it is to be made upon thc 
thing demiſed, and the aſſignee is to take the benefit of it, and therefore ſhall binde the 
affignee by expreis words. So on the other (ice, If a warranty be made to one his heirs ard 
ollegpenioby ox reſs words, the allignee ſhall rake benefit of it,and ſhall have a Warrar- 
114 charte, N.8. 135. &9 E 2. Garr de Charters 36. 36E.3. Garr 1.4 H.S$. Dicy 1. 
Burt alchough the Covenant be for him and his afſignees, yer if thething to be done be 
meer collateral to the land, and doth not touch or concern the thing demilcd in any 1or:, 
there the aſſignee ſhall not be charged. As if the leſſee coyenanteth for him and his 2/- 
fignees to build a houſe upon the land of the leſſor which is no parcel of the land demi- 
ſed, or to pay ſome collateral ſumine to the leflor, or to a iranger, it ſhall not binde che 
aſſignce,becauſe that it is meer collateral, and in no manner touches or concerns the thir.s 
that was demiſed, or that is afſ1gned over ; and therefore in ſuch Caſe, the afſignee of the 

thing demiſed cannot be charged with it, no more then any other ſtranger. 
3. It was reſolved, If a man leaſe ſheep or other Rock of cattle, or any other perſona! 
goods for any time, and the lefſce covenant for him and his afſignees ar the times cad to 
deliver the like cattle or goods as well as the things letten were, or ſtch price for them ; 


and the leſſee affigne the cattle over, this Coyenant ſhall not binde the aſſignee, for ic i 
bu: 
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buc a perſooal concra, and wanteth fuch privity as is berween che leffor and leſſee and 
his affignees of the land in reſpect of the reverſion. But in the Cale of leaſe of perſonal [19] 
goods there isnot any privity, nor any reverhon but meerly a ching in aRion in the per- 
ſonalty, which cannot binde any but the Covenantor, his Executors, or Adminiftrators 
whorepreſenc him. The ſame Law, It a man leaſe a houſe and land for years, with a ftock of 
money rendring rent, and the lefſce covenanteth tor him, his Executors, Adminiſtracors 
and aſſignees to deliver che ſtock or ſumme of money at the end of the cermyer the a 
ſhall not becharged wich this covenaar, tor although that the rent reſerved was increaſed 
i reſpe& of che tiock or ſumine, yer the rent did nor iſſue our of the Rock or ſumme, bur 
out of theland onely ; and theretore as to the ſtock or lumme the Covenant is perſonal, 
and ſhall biade the Covenantor his Executors and Adminiſtrators, and not his aſſignee ; 
And it is nat certain that the ſtock or ſumme ſhall come to the aſſhgnees hands, for ic may 
be waſted, or otherwiſe conſumed by the leſſee, and therefore the Law will not determine 
at the time of the leaſe made that ſuch Covenant ſhall binde the aſſignee. 
4+ It was reſolved, That if a man make a feoffment by this word Dedi,which implieth a 
warranty, the aſſignee of the tecffee ſhall not veuch: Bucif a man maketha leaſe for years 
by this word Conceſſi, or Demiſi, which implicth a Covenant, if che aſſignee of cheleſſec 
be evicted, be ſhall have a Writ of Covenant; for the leſſee and his aſſignee hath the 
yearly profits of the land which ſhall grow by his labour and induſtry for annual rent, and 
therefore it is reaſon that when he hach ipenc his labour, and imployed his coſt upon the 
land, and beevicted " whereby he loſerh all ) that hecakerh ſuch benefit of the demiſe and 
orant, 2s the ficlt leſſee might, and the leſſor hath no ocher prejudice then his eſpecial cone 
trat, which the firſt leſſee hath bound bim to. 
5. Tenant by the Curcehe, or any other who cometh in in the Poſt ſhall nor vouch, 
(which 15 in lieu of an Action.) Bu: if a grant be made to a woman who taketh huſ- 
band, and the woman diech, the husband ſhall youch by force Q? chis word ( grant) al. 
though he come-h to it by at in Law; So if a man demiſe or grant lands tO a woman for 
years, and the leflor covenanteth with the leſſee to repair the bouſes during the term, the 
wornan take:h husband. and diech, the husband ſhall baye an Aion of Covenant as well 
upon the Covenan: 1a Law upon theſe words (demiſe and grant) as upon expreſs Covye« 
nant, The ſame Law is of tenatic by Stature Merchant, or Statute Staple, or Elegie of a 
rerm, and he to whom a leale for years is lold by force of any: Execution, ſhall haye an 
AXion of Covenari ia ſuch Catc as a thing annexed co the land, alchough they come to 
the cerm by AQtia Law; Asif a man graur toleflce for years, that he ſhall have ſo many [5]: 
eſtovers, as will ſerve to repair bis houlc, or that he ſhall burs in his houſe, or the like, 
during the cecm, ic is as appurtenant co the land, and ſhall goe with it as @ thing appurtes ; 
' nant 1n whoſe hands ſoever it cometh. k 

6- If leſſee for years covrnancerh to repair the houſes during the term, it ſhall binde all 
_ others 25a thing which is appurcenan, ard gocth with the land in whole hands ſoever the 
. land cometh, as well thote who come coir by at of Law, as by the at of the party, for 
all is one having regard to the leſſor. And it che Law ſhould not be ſuch, great miſchief 
may grow to him ; and realon requireth, that thoſe who take benefir of fuch Covenant 
when che lefſor maketh it with the leſſer, chat on the other hde he ſhould be bound by 
the like Coyenants when the leſſee maketh it with the leſſor. £ 

7. It was reſolved, That the affiznee of the afſignee ſhall have an Aion of Covenant. #4 
So of the Executors of the aſſignee of the aſſignee. So of aſlignees of Executors or Admi.. x} 
niftrators of eyery aſſignee, for all are compriſed within this word (affignees) for the ſame | 
right which was in the teftator, or inteſtate, ſhall goe to his Executors or Adminiftrators : 
ASif a man maketh 2a warraacy to one, his heirs and aſſignees, the aſſignee of the aſ- 
henee ſhall youch, and fo (hall the heirs of the aſſignee : The ſame Law ot the aſhgnee of 
the heirs of the feoffee, and of every affignee., So that every one of them ſhall have a Writ 
of Warrentia Charte, Vide 14 E.3.Garr.33.38 E.3-21.36 E,z.Garr.1.13 E.1, Garr. 
93.19 E.2.Garr.$5,c. For the ſame right which was ia the anceſtor ſhall deſcend to 
the heir in ſr@h Cale wichout any expreſs words of heirs of the aſſignees. 

Obſerve Reader your old Books, for they are the fountains our of which theſe Reſo- 
lutions iſſue, but perhaps by theſe differences the fountains themſelves ſhall be more clea; 
and profitable ro thoſe who will make uſe of them. For examplein 42 E.3.3, the Caſe 
is; Grandfather, father, and we ſons, the Grandfather was ſeiſed of the mannor of D. 

Ii 2 whereof 


\ 


Lo 
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-Law, and not as affienee,ſhall take benefit of ir. 
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whereof a Chappel was parcel, a Prior with the aſſent of his Covent by deed covenan- 
red for bim and his ſuccetſors,with the Grandfather and his heirs, that he and his Coven: 
would fing all the week in his Chappel, parcel of the ſaid mannor, tor the Lorcs of the 
ſaid manor and his ſervants ; The Granctather did enfeoff one of the mannor in fee, who 
ve the ſame to the younger ſon and his wife ia tail ; And it was adjudged, That the 
tenants in tail, as Terre-renants (for the eldeft brother was heir) ſhould have an Aion 
of Covenant againſt che Prior, for the Coyenant 1s to doe a thing Which is annexcd to the 
Chappel, which is Within his mannor, and {o annexed to the mannor, as it js there (aid. 

And Finchden relateth, That he hath een it adjudged, that rwo coparceners made par- 
tition of land, and one d:d covenant with the other co acquir him of ſuit which was due, 
and that coparcener to whom the covenant was made did alien, and the ſuit was behinde; 
And the feofftte brought a Writ of Covenant againſt the coparcener to acquit him of the 
ſuit; and the Writ was maincenable, notwithftanding that he was a ſtranger Go the Co- 
vyenant, becauſe the acquiral fell upon the land : But if ſuch Covenant were made to lay 
Divine ſervice in the Chappel of another, there the afſignee ſhall not have an Aon of 
Covenant, for the Covenant in ſuch Caſe cannot be annexed to the Chappel becaule thac 
the Chappel doth not belong to the covenantee, as it is adjudged in 2 H.4.*. But there 
it is agreed, that if the Covenant had been with the Lord of the mannor of D. ard his 
heirs, Lords of the manor of D. and inhabicants therein, the Covenant ſhall be annexed 
to the mannor, and there the Terre-tenant ſhall have the Aion of Coyenanc without 
privity of bloud. YVide29 E.3.48 &30 E.3. 14. Simkin Simeons Caſe, where the Cat 
Wa*; That the Lady Bardolfe by Deed granted a Ward to a woman who took husband 
Simk/n Simon, againft whom the Queen brought a Writ of right of Ward, and chey 
youched the Lady Bardolfe, and afterwards the wife died, by which the chaccel real tur- 
vived to the husband (and reſolyed the Writ ſhould not abate) the youchee appeared, 
and faid, What have you to binde me to warranty ? The hasband ſhewed, how chat the 
Lady granted to his wife before marriage the ſaid Ward ; The vouchee demanded Judge- 
ment for two cauſes. *© 

I, Becauſe that no word of warranty was in the deed ; as tothat it was adjudged, that 
this word (grant) in this Caſe of grant of a Ward (being a charcel real) did impor: in it 
ſelf a warranty. _- 

2. Becauſe the hushand was not aſſignee to the wife, nor privy, As to that it was 1d- 
judged, That he ſhould youch, for this warranty implied in this word (grant) is in Caſe 
of a chartel real ſo annexed to the land, that the busband who cometh to it by a& in 
Bur it was reſolved by Wray chict Ju- 
tice, and the whole, Court, that this word (concefſi or dews/5) in Caſe of freehold or inhe- 
ritance doth not impott any warranty, 11 H,6.41, acc. vide6 H.q. 12 H.y.1H.5.2, 
25 H.8. Covenant Br.32.28 H.$. Dier 28. 48 E.3, 22. F.N.B. 145. C. 146. & 181. 
9 Eliz. Dier 257.26 H.8.3. 5 H-q.18. 32 H.6.32. 22 H.6.51.18 H.z, Covenant 2c. 
Ola N.B, Covenant 46. 38 E.3.24. See the Statute of 32 H.$. cap.24. which A&R was 
reſolved ro extend to Covenants which touch or concern the thing demiſed, and not to col- 
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Mich.29 & 30 Eliz, Writ of Error in the Exchequer Chamber, 


Slinesbies Cale, 


Lingsbie and Frances his wife brought an ARioa of Covenant in the Kings Beich [6] 
Seek Roger Beckwith, and declared upon an Indenture Tripartice between the De- 

fendant Roger Beckwith of the firft part, william Yaviſeur, Frances Slingibie, and Eliza. «« 1 E: 
beth ſifter of the ſaid Rogey of the (lecond part, ——— Harvy, and the faid Frances ,,, . . © 

(then his wife) ane other of the ſiſters of the ſaid Reger of the chird part. And declared, , /., --../ 
That the ſaid Roger Beck with the Drtendanc by the laid Indenture, convenifſer, promifiſſer, ' ,, /. 4, off 
& conceſſiſſet ad, & cum diftu Wall. & Franciſco, & ad, & cum pred” Georgia & Fran-, fn þ 
Ciſca uxore ej, & aſſignat' ſnis, & ad, & cum quoliber, & qualiber corum, qued pred® 4 
Rogerne ad jigillationem & deliberationem e1n/dew Indentmr* fwit legitime & {olns ſeiffo ” YE 
rus de Reftoria de Alding fleet in Con Ebornwms : And upon this Covenant iſſue was joy- bu 


ned, and the Venire facias was de vicenet” Caſtrs Ebornm, arid the iffue by Nifs prix was * * . Y; 

tried for the Plaintiff , and damages aſſeſſed, upon which Judgement was given in the © * ' © *, 
Kings Bench. And now ina Writ of Error in the Exchequer Chamber before Anderſon + '- ©} 
chiet Juſtice of the Common Pleas, Manwoed chiet Baron, Windham, Periem, and Rode give ww 


Juſtices of the Common Pleas, and Gent and Clark Barons of the Exchequer, and of the 
Coif, It was reſolved that the ſaid Judgement was erroneous ; for it appeareth by the |  ,, + +/<4 
Plaintiffs ewn ſhewing ia his Declaration, that the Plaintiff onely cannoc maincain an T4. 
Aion of Covenant, but the other Covenantees ought to have zoyned in che Aftion with 
chem, norwithſtanding theſe words ( & ad, & cum quoliber & qualibet roram;) And 15 
to theſe words this difference was agreed : When it appeareth by the Declaration, that 
every of the Covenantees hath, or is to baye ſeveral intereſt or eftace, chere, when the Co- 
yenant is made with the Covenaatces, & cum quolibet eorum, thele words, cam gquolibee [19] 
eorwm, makerth the Covenant feveral in reſpeR of their ſeveral interefls, As if a man by 
Indencure dem:ieth co A. black acre, to B. white acre, to C, green acre, and covenanteth 
with them, and quoliber eoruns, that he is lawtul owner of all the faid acresg&ec. in this 
Caſe in reſpeR of the laid ſeveral incereſts by the words, & cam quelibet cornm, the cove- 
nan: inthe deed is feyeral : Bur if be demiſerth to them the acres joyncly, then theſe words 
cum quolibet earnwm are void, for a man by his covenant (if not in reipe of ſeveral ince- 
reſts) cannot make it firſt joyne. and then to make it ſeveral by the ſame or the like words, 
cum quolibet eorwns : And although that ſundry perſons may binde chemſelves, & quen- 
libet eorwm, and ſo the Obligation ſhall be joynt and ſeveral at che eleQion of the obligee; 
yet 2 man cannot binde himlelt to three, and to each of them to make it joync or ſeveral 
at theelection of ſeveral perſons for one and the fame cauſe; for che Court ſhall be in 
doubt tor which of them co give Judgement, which the Law will nor ſuffer as it is holden 
in 3 H.6.44- There it appearerh chat one brought a Replevin againſt cwo perſons of an 
Oxe, who made (everal avowries, each by himſelf in his own right ; and there by advice 
of all the Juftices, both the avowries did abate for the inconveniency that if both the iflues 
ſhall be found for the avowants, the Court cannot give Judgement to them ſeyerally for 
one and the ſame thing. Alſo the covenantor in the Cale at Barre ſhall be divers times 
charged for one and the ſame thing ; and therefore the ſaid words & cam quoliber cornns, 
are in ſuch Caſe but words of amplification aad abundance, and cannot ſever che joync 
cauſe of Aion. And 1c was alſo refolyed, That an intereſt cannor be granted joyntly and 
ſeverally: As if a man granteth proximem advecetionem, or maketh a leaſe for years of 
lands to two joyntly and (everally,theſe words ſeverally are yoid,and they are joyntenants; 
Soit a man make a feoffment in fee by deed to three,and warrant the land to them, que- 
liber eorwms, the warranty is jOynt and not ſeveral : Bat in ſuch Caſe if their eftates were 
ſeveral, their warratty ſhall be ſeveral according : But a power, or authority, as to make 
livery, or to ſell,&c. may be joyac and ſeveral, for there they have not any intereſt,or Ai. 
On, but are as ſervants to others, Vide 16 Eliz.. Dier 337, 338. «cc. Sir Anthony Cookes 
Cafe.6 E.z. Covenant Br.49. 12 H.4.18. in Detinue. And forthis Error the Judgement 
was reyerſed. Another Error was afſigaed concerning the Viſa ; butas to that the Court 


did nor deliyer any opinion. 
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Paſch. 30 Eliz, 


Roſewels Caſe, 


; Erween Moore and Roſewell it was adjudged, That if a man bargaineth and (elleth 

[8] lands in fee, and coyenancteth to make further aflurance to the bargainee as Counce] 
ſhall deviſe ; In this Caſe the'bargainee himſelf aJthough he be learned inthe Law cannot 
deviſe the aſſurance, bur forme of his Councel ought to devile it; And therewith agreeth 
the Books in 6 H.7, &z2'H.7.1, for if the party himſelf may deviſe ic; then it ſhall be ro 
plea to ſay, quod conſilimms neu dedit adviſamentum. Vide 26 H,8. 


Paſch. 35 Eliz, in the Kings Bench. 


Higginbottoms Caſe, 


Obn Stafford Eſquire, broughc an Aion upon the Cale, which began in the King; 

| Foot Hill. 24 Eliz. Ror,647- againſt Rafe Higginborrow Parion of Littliton upon 

Severn, becauſe the Defendant upon good confideration mentioned in the Declaration,d:d 

iſe that he would make a good and lawful eftate and affurance in Law of che {aid 

eRory of Licrleton aforeſaid to the Plaintiff diſcharged of all former bargains, fales,&c. 

made bythe Defendant during the joynt lives of the Plaintift and Defendant, as by Coun- 

cel learned: of the Plaintiff upon requeſt made, ſhould be adviſed: And alledged that one 

Manrice Tovy was of the Plaintifts learned Councel, and gave his advice to the Pla:ntiff, 

[20) Thar the Defendant ſhould _ 2 _ by —_— _ the _— of the ſaid Rectory 

=. ,* with the appurtenances, to have and to urin ir joynr lives.&c, and that the 
00G 8 Plaintiff gaye notice to the Defendant of the ſaid ws Jy and requeſted him to pertorm ir, 
” "0, », . Which the Defendane did deny to doe,8c. The Defendant pleaded Non aſſwmp/it, ard it 
£ Ip "/,, as found for the Plaintiff. And it was moved in arreſt of Judgement, that this advice of 
CL dts © the Plaintiffs Councel eught to be given immediately by the Counſellor himſelf to the De- 
ne 1 441%” " fendant;and not to the Plaintiff,and he to give notice as above. And the Defendants Coun- 
poart nr at =” celdid rely upon the Book of 112 H.7.21+ tor there it is holden by all the Juſtices. that the 
aan © -7,1**%*counſel ought to be given to him who ought to make the eſtace, and not to him with 
| whom heis of Councel : And they Rtood much vpon the words of the Book ; Bur upon 
conſideration had of the Book, and the refidue of the ſaid Cale, afterwards in the ſame 

year fe.23.6. it appeareth plainly ; And ſo it was reſolved, That the inten: of the Judges 

was not, that the counſel cannot be given or fignified to the party who ſhould make the 

eftate, bur onely to the covenantor, becauſe it is matter Whereot by intendmert he who 

ſhould make the eftate (without notice given) cannot have knowledge. Ard i: was re- 

ſolved, Thar it isfirter that the ivr give his counſel to him with whom he is of 

counſel, atid be to give notice thereof to him who ſhould make the cftate. And al- 

though he hath two or three of his counſel, yet none of them may give advice to him 

who is to make the eſtate without requeſt, for peradventure he would not uſe their advice 

in ſuch Cafe; Andit is reaſon that the counſel be given to the party. with whom he is of 

counſe}, for peradventure he may miſlike it, and would not have it given. 2. It is leſs miſ- 

chievous, for if the party himſelf notify other adyice to him who ſhould make the etate 

then the Counſellor gave, it the coyenantor knoweth ir he may refuſe ; if he doe not know 

it, and the Councellor notified it is according to his covenant and agreement,if he pertorm 

it he isexcuſed ; and fo if it be not according to his covenant and agreement he may re!ule 

x,and ſono miſchief to the party : But if the Counſellor giveth advicero him who ſhould 

make the eftate, he may be ignorant, whether he be his Counſel or not. And afterwards 


Judgemene was given for the Plaintiff for the cauſes before alledoed, vide 8 E.4q. 1 & 2. 
6 H.7.4.14 H.$.21 6. - gs Y 
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Hill. 3 8 El. iv the Kings Bench, a | 


Stiles Cafe. 


Erween Framptos ani! Stiles in debr upon an Obligation ; The Defeadant faid, thac 
i was ,upan condition to perform Covenants in an Indedture, bic im Caria prodar”, 
and in truth the deed was no: indented, but wricres, This Indenture : And it was adjud- 
ged; thatir was no Indenture, although ic was in ewo parts; for the words of 'a de6d eag- 
not make it indented : But to the making of an Indenture there ought robe a minual wR& 
of indenting of che parchment, or paper ; And becadie che Defendanc did not ſhew any In- 


_ 


denture, the Plaintiff had Jadgemenr, - 


6] 


— - OO IE OS 
C— = _ 1 CE EE 


Paſch. z3$ El. in the Kings Bench, Rof.424 4n Error. 


Sic Anthony Maynes Cale, 


HE Caſein effe&t was, That Sir Anthony Mayne" did leaſe certain lands ro'Sror | 
for 21, years by Indenture, and covenanted that 'az ay time.during the life of Seo /711 7 © 
upon ſurrender of his leale, &c. he would make a new 1cafe -during- the refidue of the » « © 3 
years, and bound himlelt co pertorm the Covenants; &c. And nowin Debt brought 4c. a+ hh on 
upon the Obligation by Scot againft Sir Anthony Mayne; he pleaded that Scor did nor” © at 
ſurrender,&c, To which Scer replied, thar after the ſaid lyaſe ir Furboay hid accepted a * [21] c | 
fine /ur conn/ans de droit come ceo,&c.' and by the tame fine gramed anc} rendred chelande?)” ,-/- P18) 
to the conuſee for 80. years : Upon-which the Defendane did demurre . in Law; | And +2. —— 
was adjudged for the Plaintiff, And ia this Caſe chree Poines were-reſolyed, | 
7. Thar Sir Anthony Mayne had broke his Covenanrrwithour any facrender made,for, ,_...., fu 
by the faid fine levied by bim for $0, years, he bad diſabled himſelf ether ro rake a fur", . 7 +... 
render,or to make a new leaſe ; and the Law will novenforce any onero doea thing which 4 
ſhall be vain and frivolous ; Lex neminem copit ad van ſew intilia ark <p : Bur it 
ſhould be vain to compel him to make a ſurrender to him who cannot rake it; and al- 
though the leſſee in this Caſe by the words of the Indenturerbe to doe the firſt a, /cil, 
to make the ſurrender, yet when the leſſor hath difabled hirhſelf nor onely co take the ſur- 
render, but alſo co make a new leaſe according to the Covenant, for this cauſe the lefors 
Covenant is broken without any lurrender made, vide 32 E.3. Barre 264. & 21 E 4. 55S. 
If you are bound to enfeoff me of the mannor of D. betore ſuch a Feaſt, and you make a 
feoffment of the ſaid mannor to another before the ſaid Feaſt, you have forfeited your obli- 
gation, although chat you repurchace the land -again before the Feaft, becauſe you were 
once diſabled ro make the feoftmene. And therewith agreeth Temps E.1. Covenant 29. 
If a man leaſe a mannor for years, and the leſſee covenanteth to keep the houſes of the 
mannor, and as much as was in the mannor in'as good plight as he found them ; during 
the term the leſſee doth waſt in the houſes, or in cutting'of Oaks, the leſſor brought an 
Aion of Covenant during the term for the Oaks, becauſe it was impoſſible chat the Co- 
venant ſhould be performed : Otherwiſe is it of che houſes; And therewith agreeth F.N. 
B.rq5.h.& 13 E.z. Covenant 2. 

2. It was reſolved, If a man ſeiſed of lands in tee, covenanteth to enfeoff F.S, of them 
upon requeſt, and afterwards he make a feoffment in fee of the lands; now in this Caſe 
7.5. ſhall have an Action of Covenant without requeſt. And that in effe&is all' one with 
the principal Cale. __ | 

3. It was reſolved thatia the Caſe at Barre, Ifche term for 80: years were but an in- 
tereſt of a furure term, ſo that Scor notwithſtanding that might make the ſarrender, yet in 
ſuch Caſe Scot ſhould have an ARion of Covenanc without —— ſurreader ; for 
true it is that he may ſurrender ; but alfo true ic is, that Sir Anrbony' after ſuch ſurrender 
canno: make the new leaſe, which was the e<ffeR the ſurrender hould produce ; and 
there - 
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LL} <4 be ymly and ſeyerally , And the Conditioo was in effe&, That if the within bourden Rich, 
# -t Him Remsford after lawtul marriage had between him and Jane Gilman wife of Henry Gilman 
2.» - 54 deceaſed, and: rogether with the ſame Fexe, doe and ſhall lawfully ſell and alica in (ec 
> 4 do «-ciraple, or fee tail, all the great meſſuage with the little cenement chereunto adjoyrirg, of 
/ A» 5 /{o1the laid Fane, Icituate in Leiden, now in the occupation of Wiliem Firuw. Elquire. It 
-/-1 67 then the ſaid Rich. Rawsford doe or ſhall cither in his life time purchace to the ſaid ? ave, 
) and her heirs, and alſignees, 1inds, tenements, and-herediraments, of as good right, and of 


therefore in as much as rhe leflor hath dilabled himſelf ro make a new leaſe, which is the 
cfe& and end of the ſurrender, and that which he ought to doe on his part, the leſſee 
ſhall hot be enforced tb make the ſurrender, which is the firſt thing to be done on his part 
for by the ſurrender he ſhould loſe his old term without poſſibility to have the new ac- 
cording tothe leflors Covenant. And therewith agreeth 14. H.4.19.4. 7. Parſon of the 
Church of G, was bound in an Obligation of 160 |. to the Prior of EF, the Condition was 
That if che Parfon'refign his Church within certain rime to the Prior for a penſion as they 
could agree, that then the Obligation ſhould be void ; And atrerwards and within the 
time, the Prior and Parſon agreed of 2 pecfion of 51. yer the Parſon did refuſe to rehon, 
And the opinion of the whole Court Was) Thac a they had agreed of the penſion, 
yet the Parſon is not bound to rehgn uacil be be ſure of the penfion, and that be cannot be 
wicbour deed. And therefore in ſuch Cafe the Parſon is not tied to refign until the Prior 
hath tendred to him a deed of the penſion, by which he might be ſure of it. 


Trinit. 37 Slizz in the Kings Bench. 


L axe hier s Caſe . 


T Homas Eaton Eſquire, and Reger Mexnex Gene, brought an ARtion of Debt upon an 
Obligation of 400 1. bearing date 26 Sepr. 26 Eliz.. againft Thomas Laugyter, The 
Defendant demanded ojer of the Obligation and Condition ; and it appeared by the O5- 
hpation,thac Ricberd Remeford was alio bound ia the ſaid Obligation with the Defendant 


good yalue; as the money by him received or had by or upon his taid lale or aliera- 


J-/ . + Hon of the premfles ſhall amount unco : Or elſe doe or ſhall leave uno her the (aid 
0, & += Jan as Executrix, ————— aflurance or conveyance, as much money as 


ſhall be by him received upoa ſuch,&c, that then, &c. And pleaded that the ſaid Richard 
Ramsford married the ſaid Jexe x Decemb. 27. and that the faid Jene died 8 Angaſt 
31. and the ſaid Kichard Ramyford ſurvived her ; The Plainuff ſhewed by way of Re- 
plication, that the ſaid Rewsford and Fane Paſch. 30 Eliz. for 3201. levied a fine of the 
ifles ro Jobs T bompſon and William Korwen, and to the heirs of John T hompſon ; 

ad that the ſaid Rawsford did not purchace lands, renements, or bereditaments, of the 
value of 3201; to the ſaid Jave and hex heirs, neque reliquit preditt* Jane poſt diſſe ſum 
3p fine Rich. ut executrici, &c. And upon this plea the Defendants Counce! did demurre 
in Law, And upon great deliberation Judgement was given by Pephams chiet Juſtice and 
the whole Court againſt the PlainciF: And the reaſon and cauſe of their Judgement was, 
That where a Condition of an Obligation doth confiſt upon two parts in the disjun- 
Rive, aod both/are- pcſſhble at the time of the Obligation made, and afterwards cae of 
thery becomech impoſſible by the a& of God, the obligee is not bound to perform the 
other part ; for the Condition is made for the benefic of che obligee, and ſhall be rakeu 

beneficially for him, and he hath eleRtion to perform the one or the cher for the ſaving of 

I bond : And when one part is become impoflible by the a& of God, it 

is {o. beneficial for him as if chis parc of the disjunRtive which is become imp« ſible had 

been onely the Condition of the Obligation : And ſo when one became impoſlible by the 

at of God, which by no induſtry he could perform, his Obligation is ſaved, although he 

-doth nor perform the other, quis impetentia excuſat legem. in the Caſe at Barre for 
as much as Jane died before the ſaid Rawsford, ſo thar he could not leave to the ſaid Jane, 

either as Execurrix, or by legacy, or other afſurance, ſo much money as ſhould be reccived 

by him,&c. ſo that this part of the disjunRive became impoſſible by the aR of _ 

Fi 
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Vide 30 H.6.Barre 60. 15 H 7.4.9 Eliz, Dier 162, berween Arz#ndel and Comb. And 
the Caſe in 21 E. 3.29. is not like this Caſe. For there ar the time of the Obligation made, 
and the time when the Condition was to be performed, one yart of the disjunQive was not 
poſſible to be performed , for there the heir of the body was not 5» rer um nature. 


Trin. 38 Ez, in the Common Pleas. ' 


= 
& : 


Hallings Caſe, F 


Etween Haling and Conward in Debt upon an Obligation for performing of Cove- [ 5] 43 
nants, it was adjudged, That where the covenant was, That the Defendant ſhould p77 Þ 4 
make an eſtate in fee before ſuch Feaſt at the coſts of the Covenancee, that the Covenantor £”? » S/n 
oughc to doe the firſt at, /c5/. notify to che Covenantee what manner of eſtate he would + «4 / ; 
have, ſo that the Covenantee might know what ſumme of money to render; And it was af” 
ſaid, All was one when the Covenant was general, and when it was particular : As to”, = an Sa 
make a feoffment, the Covenancor ought to doe the firſt thing, /cil. hew what manner I 

of feoffment h: would make, either by deed poll, or by Indenture,&c. \nd fo in the prin- 

cipal Caſe, if nothing be done betore the day, che Covenant is broken, becaule that the 

Coyenamtor ought to doe the firlt act, and fo thedefaulc is in hm, 


B 


Ts 


Hill. 3 g E{z, 10 che Common Pleas, 


Mathewſons Calſc. 


Erween Mathew/on and others Plaintiffs, and Lydeare Defenlatit, the Caſe was 

ſuch ; A Charter-party indented berween the Maſter and the owners of a Ship of che 5 
one part, and George Lydeate and fix other Merchants of the ocher part. By which the 4 
Maſter and owners covenant to Ship certaia Merchandizes at ſuch a Port beyond Sea, and [2 3] W. 
to cranſport them to the City of London. tor which every of che Merchants covenant ſepa- ,uc /Z + - 
ratias with the Maſter and owner, that one Merchant ſhall pay 3 |. another 3 1, &c. & fic [ 4046 04: Hy ww 
de ceteris. And che words of the Covenant are, conveniunt ſeparatim, &c. and in the ;2wer of wr, W; 
end is this clauſe, Er ad performationem omninm & finguloruns conventionum ex parie «go on fd'y e 
pred' Mercatorum perimplend”, quilivet Mercatorum pred” [eparatim obligas ſeipſum /,, © x4 0 
prefat' Magiftro > proprietariu,in double the tra ght, And now upon one of che ſeyeral 
Covenants an Action of Dcbe was brought againft Lydeare one of the Merchants upon 
the ſaid Indenture. To whichthe Detendant pleaded, That a Seal of another of che Mer- 
chants fixed to the ſaid Indencure was broken from che deed ; Upon which the Plaintiff 
did demurre in Law, And in this Calc it was reſolved : 

1. That although chat the Merchancs joyn in Covenant, /cil. conveninne ſeparatim,yet 
this word, /eperatim, makerh it ſeveral Covenants, and not one joynt Covenant, Alſo the 
faid later clauſe, ad per formationem omninm + ſingulorum,&c. \t is in the ſeveral, by 
reaſon of this word /eparatim; and this word ſhall be referred co the ſeveral Covenants 
before. 

2, It was reſolved, That although that the Covenants on the parts of che Maſters and 
owners were joynt, yet the Covenants on the parts of the Merchants ſtood leveral ; and for 
this cauſe if the Scal of one of the Merchants be broken from the deed, it doth not avoid 
the deed, but onely again{t him : Bur it any of the Seals of the Maſters or owners had been 
broken from the deed, all their Covenants had been defeated. And if the deed had been 
raſed in the date after the delivery, the ſame had gone to the whole, and all, Burt when the 
Covenants are ſeyeral, they are as ſeveral deeds written in one peece of parchment, And 
Judgement was given accordingly. Yide 13 M.7. 14 H.8,25. 30E.3.31. 32in Aſſ. 47 
£.3-3. in Debr by Finchden. 39 H.8.36. 
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Trin. 41 El, Rt.3252. in the Common Pleas. 


Lambs Caſe, 


b]. ÞN Debt upon an Obligation by Lamb Executor of D. againſt Brownewent, with Con- 
_ G  Ldgition, That it the Detendant ſhall in the Term of $. Michael next, in the Prerogative 
> £> *Court of the Archbiſhop of Canterbury give unto the ſaid D, his Executors or afſicnees, 
< JL a4 *Y {ch ſufficient releaſe and diſcharge, &c. as by tne Judge of the (ſaid Cour: ſhall be thought 
#13 ond -t gmect, that then, &c. The Defendant ſhewed, that Door Lewys was Judge of the Court, 
p 5 Rafe &, Ho. qued idem /udex nec devi/avit, ntc appunttuavit aliquam relaxationem. (eu exoney a- 
P11 » g iT tionem,Ci Cc. ſecundum formans &c, upon which che Plaintiff did demurre in Law, And 
c it was adjudged for the Plaintift ; For in as much as the Judge was a ftranger to the Con- 
dition, and the Condition is for the benefit of the obligor, and the performance thereof 
ſhall ſave his Bond,he hath taken upon him to perform it at his peril; & therefore he ovohe 
not onely have done the fiſt a, bur ought allo to have procured the Judgeto have Ceviied 
and direRed it. Otherwile it 1s, if the obligee himlelt or his Councel ſhould deyiie, 71s 
33 H.6.16. adjudged according. 26 H.6.8. 32 E.3. Barre2g94 2E.4.2.8E.4.2.15 F, 
4-5.22 E.4.43.9H,7.17 &c. vide7 E. 4.13.6. it was laid, If a man be bounden to make 
to 2 man 3 ſure, ſufficient, and lawful eſtate in certain lands by the advice of 7. D. it le 
make eſtate unto him according tothe deviſe of F.D. be it ſufficient or not, lawtul or not 

law-ul, yet his Obligation is ſaved. 


. 
* 
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Mich. 42 & 43 £'z, in the Kings Bench, 


Browehtons Caſe. 


[24 by Debt in the Common Pleas by Bronghten againſt Pretrie upon an Obligation, t!:« 
Condition was ; That where the Plaintift was bounden in an Obligation of 200 |. fer ;he 
20's Defendant, for the paiment of 10 |. ro A.B. It therefore the Defendant ſhould 1tave ard 
% = e , keep harmleſs the Plaintiff of all ſu'rs, quarrels, and demands touching and concerning the 
| ſaid Bond of 200 J, That then this Obligation to be void. Ar the day of paiwen: ot the 
TCo |. the Plaintiff came to the place where the 100 1. oughtto bepaid, and perceiving no 
= tſon there preſent to pay che 100 1. for the Defendant, he to fave the penalty of his 
4a Bond paid the 100 |. to A,B. and now brought this Action upon the counter Bond ; acd 
3y upon Non dannificats pleaded, the Plaiacif replied, and ſhewed all the ſpecial matter ; 
and upon that the Defendanc did demurre ; And it was adjudged that the Plaintiff ſhould 
| recover, for the paiment of the 1co |, is damage 2nd harm, and if he had not paid it great 
xx harm would have followed : And it is not geedful that the Plaintiff be arrefted, or ſued;&c, 
* Alſo it was ſaid, That this plea, Von damnificatus implied that the Defendant h2d ſaved 
him harmleſs, as by releaſe, paim-nt, or otherwiſe, Vide x8 E.4-27. by 5rian and 7 118de- 
fox, Terror of ſuit, ſo that he dare not goe about his bufines, is damtufication, al:hough 

that he be not 3rreſted by force of proces, | 


"I 


concerning Leaſes, Adurances,&c. 


Mich. 43 & 44 Fliz, in the Kings Bench. 


The Dean and Chapter of Windſers Caſe, "Ty | 


| the Kings Bench, berween the Dean and Chapter of Wind/or and Hyde, the Caſe bor Pe 77 
was ſuch ; He leaſed a houſe by Indencure for years ; The leſſee for him and his Execus , " _ 
cors coyenanted and granred wich the leſſor to repair the houſe ar all times needful. The « mf | 
leflee affigned ic over to Hyde, who ſuffered it rodecay; And thelefſor brought an Action _—_— 7 
of Covenant againſt the aſſignee. And it was adjud by Pophams chiet Juſtice, and the © 

whole Court, that the Aion of Covenant did lie, h that the leflor hath not cove- ſ 6] 
nanted for him and his aſſignee ; and ſuch Covenant which extendeth to the ſupport of the 

thing demiſcd is quodans medo appurtenant to- it, and goerh with it. And-in tefpedt che 

leflee hath taken upon him to bear the charges of the teparations, the rent was the 

leſs, which goech to the benefic of the aſſignee, & qui ſent:t commodums, ſentire debet © 

onws. If aman grantto a man Eftoyers to repair his houſe, it is appurtenanc co his houſe, 

vide F,N.B.1$1. 28 H 8.28. It che leflee covenanceth to diſcharge the leflor de ex»nibne 

oneribus ordinarits © extraordinariu, and to repair the houles, an Aion lieth agaiaſt 

the aſſignee. 
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Paich. 43 Eliz, inthe Kings Bench. 


Sir Thomas Palmers Caſe, 


FN an Aftion up-n the Caſe berween Baſſet and Maynard, upon the general iſſue the 
Jurors gave a ſpecial verdict to this effeQ; Sir Thomas Palmer ra ſeiſed in fee of a great na 
wood, and bargained and ſold to one Cornford and his aſſignges 600, cords of wood to, 57 A, co 
be caken by the aſſignmenc of Sir Thomas, Cornford aſſigned his intereſt co the Plaintiff; acts Iran of 
And afterwards the taid Sir Thomas ſold to the Defendanc ſuch quantity of wood as would .« 4 > a* © 
make 4600. cords, to be taken within che faid great wood, ar the eleftion of the vendee. ==>, ** 2.4 
And afterwards Sir Thome« afſigned co the Plaintiff 600. cords: of wood to be taken by <= * 
him, who felled them ; and the Defendant carried them away and converted them, &c,” 
And Judgement was given for the Plaintiff. And inthis Caſe rwo Points were reſolved. 
1. That Cor»ford hath an incereſt which he may aſſign over, and not a thing in aRion, 
or a poſſibility ; For ic ws reſolyed, That if Sir Thomas doth not affign them to Cornford [35] 
upon requeſt, Cornfsrd may rake chem without aſſignment, for the grantor cannot by his 
own a, or defaulc, eicher tubvert, or derogate from his grant; then it followeth that he 
hath ao intereRt which he may affign over. Fide 44 E-3.43+ where the Prior of Letton 
ſciſed of a wood called Hoſlzy, by deed by aſſent of his Coyent fold the faid wood to one 
Bartholmew wilby to be felled 3nd carried within two years next following (except 40, of 
the beft Oaks co be taken ar the eleRion of the Prior) the vendee fo horenel of time 
upon the end of the Covenant requeſted the Prior to come and chooſe the Oaks, and he 
would not come, for which the vendee ſuffered 40. of che beſt Oaks to Rand, and the 
other he felled. And there iſſue was taken upon the requeſt : Which Caſe is not well 
abridged by Brook, Reſervation 3. for there he hath omicred the requeſt. Bur Fire, cir. 
Barre 204. hath cruly avridged it. Take heed Reader, of all Abridgements, for the chief 
uſe of them is as of Tavles to finde the Book at large. Bur Texhort every good Student to 
read and hold himſelt onely to the Books at large, as in another place I have adviſed, And 
With this Reſolution agreerh the Book in $ E.3.5.& 54. where the Caſe was; I. bad a 
houſe and a plough land, and he had reaſonable Eſtovers in the wood of another by view 
and delivery of the Baily &c. It he taketh che Eftoyers without view, or livery, he is a 
treſpaſſor, al:hough he take leſſer chen he ought co have by the delivery of the Baily : Bur 
| if /, demandeth the Eftovers, and the owner of the wood or his Baily will not deliver them 
| to him, [, may have an Aſie, vide 5 E.z3.,64 &6Fy. 
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2. It was reſolved, That admit the aſſignment co the Plaintiff ro be void, yer after that 
the trees are felled, the Defendant cannor rake them : As if I grant 1000, cords of wood 
to one tobe taken ar the clefion of the grantee ; the grantor or a ſtranger felleth ſome 
eres, the grantee cannot take them, but ovght to ſupply his grant our of the refidue. 


A A ———G——— 


Trin. +2 Jacobs, in the Kings Bench. 


The Counteſs of Rwilands Calc. 


, | 


| Counteſs of Rutland brought an ARion of Treſpaſs againſt Roger Earl of Rur- 
land for breaking her houſe and Cloſe, called Eykering houle, and Lady Park, a; E 'y= 
kering in the County of Notringham : The Defendant pleaded, Non guilty , and now 
this Term upon-evidence tO a ſubſtantial Jury at the Barre of Kings Bench the Caſe upon 
the evidence was ſuch ; Edward Earl of Rutland was (eiſed in fee of the mannor of Eihe= 
ring, whereof the houſe and cloſe were parcel, &c. And by Indenture bearing date 19 
Marcii, 21 Eliz. for the augmentation of the Joynture of the ſaid Counteſs then his wife, 
coyenanted with Gi/bert Gerrard Knight, and Tho, Holcroft his brother, that he betore 
the end of Trinity Term then next following, would affure by fice, or other conveyarce 
the ſaid mannor to the ſaid Sir Gilbert and Thomas in fee, which fine or other convey- 
ance of the ſaid mannor ſhould be to the uſe of the ſaid Earl and the faid //abel his wite, 
and to the heirs of the ſaid Earl, which Indencure the ſaid Earl acknowledged before a 
Maſter of the Chancery the 28. day of the lame month, and the ſame day was enrolled ; 
and the next day, /ci/. the 29. day of March by another Indenture berween the ſa'd Earl 
of the one part, and the Lord Burghley, Sir Gilbert Gerrard and others on the other 
parr, for the adyancement of choſe which ſhould ſucceed him in the Earldome ; and for the 
advancement of the heirs males of the body of Thomas Earl of Ratlind, his Grandfather 
covenanted with” the Lord Burleigh, Sir Gilbert Gerrard and others to convey the ſaid 
mannor of Eykering amongft others to the ſaid Lord Burghley, Sir Gilbert Gerrard ard 
others, or to ſome or one of them before che Feaſt of che Annunciation of our Tady next 
following, which affurance ſhould be to the ule of the ſaid Earl Edward, and to the heirs 
males of his body ; and for default of ſuch iflue, to the uſe of the heirs males of the body 
of the ſaid T howas Earl of Ratland with divers remainders over. And afterwards the (aid 
Edward Eail of Rutland by the faid later Indenture covenanted and granted with the (aid 
parties thereto, That if the ſaid Earl Edward ſhould not convey ſufficien:ly the ſai. mar. 
nor amongſt others as is aforeſaid before the ſaid Feaſt of the Annunciation of our Lady, 
that then the ſaid Earl Edward and his heirs would ſtand feiled of the ſaid mannor of Z)- 
kering to the (aid uſes contained in the ſecond Indenture. No fine or other aſſurance was 
levied or made by the ſaid Earl Edward before the end of Trinity Term : And afterwards, 
ſeil. 19 September next following, the ſaid Earl acknowledged a Note of a fine of che man- 
nor of Eykering onely to Sir Gi/bert Gerrard and Thomas Holcroft, and to the heirs of 
the ſaid Sir Gulbert ; and the 18. day of the ſame month acknowledged ancther Norte of 
a fine of the ſaid mannor of Eykering amongſt many other mannors mentioned in the laſt 
Indenture to the Lord Burgbley , Sir Gilbert Gerrard and others parties to the laſt Inden- 
tures, and to the heirs of the Lord Burghley, and both were entred in O#ab. Michael:s 
then next following. And it was proved by divers wicaefſes, That the faid Earl Edward, 
as well before the Indentures as after the fine levied ſaid to them, That the ſaid Councte!s 
ſhould have the mannor of Eykering for her Joynture, 

And in this Caſe tour Points were reſolved by Sir Fob» Pophams chief Juſtice, and thc 
whole Court. 

I. Alchough that the Tndentures being made for declaring of the uſes of a ſubſequeri 
fine. recovery, or other aſſurance to certain perſons, and within a certain time, and to cc- 
rain uſes, are but onely dire&tory, and doe not binde the eftate or intereſt of the land, yer 
if the fine, recovery, or other aflurance be purſued according to the Indentures, there could 
not be any bare ayerremeant againſt the Inden:ures taken in fuch Cale, tha; aſter the ma- 


king 


- 
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king of the Indeatures, and before the aſſurance by murual agreement of the parties it was 
concluded and agreed that the aflurance ſhould be to ocher uſes + Bur if other agreemenc 
or limitation of ules be made by writing, or by other maxrer as high or higher, chen the laſt 
aorcement ſhall ſtand, tor every contrat or agreement ought to be diffolved by matter 
ot as high nature as the firk was, Nihil ram inconvenient eft natural; 4quitati, wnum- 
quodg ue diſſel vi co ligamine, que ligatum eff. Alſo it ſhall be inconvenient, that matters 
ia writing made by advice and deliberation, and upon confideration, ahd which carry the 
certain truth of the agreement of the partics, ſhall be controlled by averrement of the par- 
ties to be prove! by the incercaia ceſtimony of _ memory. And ir ſhall be. dange- 
rous to purchaſors and Farmers, and all others in ſuch Caſes, if a nude averremenc againſt 
macrer 1n writing ſhould be admirted. | 

2. It was relolyed, That if the form of the Indentures be not purſued, as for the quan- 
ticy of che land, orthe time within which,&c. in cheſe Caſes and other like, where the In- 
dentures be not purſuedzaverrement without writing may be taken, That the fine, reco- 
very, or 0: her aſſurar.ce was to another uſe or intent then. is contained in the Indenture : 
For in as much as the Indeacures are nor purſued, it is reaſon that the parties ſhall be ad- 
mtced, to ſhew cauſe and reaſon that they werenot by reaſon of the new agree- 
ment ſubſequent, thac in ſuch Caſe it may be as well by werd as by writing . 

3. Ir was reſolved, That alchough the Indentures are not purſuant in” drcumſtance 
of time, quantity, perſon, and the like, yer if no other new agreement can be proyed, 
the aſſerance ſhall be in Judgement in Law to the uſe contained in the Indentures. + 

4. That in the principal Caſe the fines could not be direted by both the Tadentures, 
that is to ſay, by the firſt Indencure to the ule of the Earl Edward and 1/abe! his wife for 
their lives; and by the ſecond Indencure to the Earl and the heirs males of his body, with 
the remainders over limited by che ſecond Indenture, and fo the fines to work upon both 
the aq" (al:hough peradyenture ſuch was the intent of the parties) and that for 
three caules. 

1, ThedireRions and declarations of the firſt Indencures were coficrolled and fru- 
_ by che ſecond Indencures, and therefore the fines could nec be direQed by 


2. The Indencures import ſeveral, and diftinft, and divers contracts, and eftates, that 
is to ay, one to the Earl and 1/abe! his wife, and to the heirs of the Earl, the other unto 
the Earl onely, and to the heirs males of his body with divers remainders over; $o that 
the - fines ought for the mannor of Eykering be directed, cither wholly by the fiurlt, or 
wholly by the ſecond, without any fraRtion or divifien of eftates. 

3. It ſhall be againft che words and intent of boch che Indentures, ro make a Hotch- 
potch and commixture of both, which by their creation were ſeyeral and diftinR in per- 
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Caſes of Executors. 


Hill. 26 Elz; in the Kings Bench, 


Ruſſels Caſe. 


[27] Dward Ruſſel as Executor of William Ruſſel-brought an ARion upon the Caſe 
againſt Thewes Prat and Merger) his wife; And declared, that Wiliiaw Ruſſel 
: ;was pofleſſed of a Cheſt with divers Jewels, goods,and ſummes of money (and 4c- 
k. clared which in cerrain) in it, and that the ſaid #45 loſt them, and that they 
7 , _» cmetothehands of Margery dum ſola fuit, that is to ſay, 6 Jennaris, 1 Eliz. And a:- 
_ ' of *** rerwards the ceftator died, and that the ſaid Margery dum ſola fwit, did conver: the (aid 
fe t Ex1cubrggods to her own uſe. The Defendants pleaded in barre a releaſe of the Plaintiff made to 
ele «fe % them, &c. To which the Plaiaciff faid, Thar ar the time of the releaſe made, he was with:n 
F- - © '* the age of 27. years &c. upon which the Defendants did demurre in Law. And the orca: 
þ 0 <0 jon (which was often argued at the Barre and Bench) was, Whether the releaſe of an 
-t bas UG aw infant Executor baving proved the Will ſhould barre bim or not. And it was argued tha: 
[3 ce. lr the releaſe ſhould barre him for divers cauſes. 

Wo Fro. x. Becauſe the Executor doth repreſent the eſtate of the Teftator, and all that whic!; 
'* © hedothisinthe right (and as in the perſon) of the Teſtator, and not in his own riche ; 

and therefore his infancy is not to be reſpeRed. - 
: 3. The Law whichenableth him to take upon him the charge of the Wil/, and to prove 
"J it, and to bring Aions, and to doe things which apperraineth to the office of an Executor, 
8” the ſame Law cnablech him to: make releaſes and acquitcances without any regard to his 
Y honage.' Asche King ſhall not avoid leaſes or in relpe& of the infancy ot his nacu- 


A ral ty ; nor Mayor, Bailiff, or the Head of any other Corporation ſhall not avoid 
4 any of their deeds or grants, for infancy of cheic nacural capacity, becauſe they doe them in 
2 5) another right and capacity. . | 

BW 8 J 3. Ic ſhall be inconvenient that an infant Executor ſhall compel the debtors of tlie 


Teftater to pay the debts to him, and that he ſhall not haye power co acquit and dilcharge 
them 


"4+ They cited diyers Books in the Poinc,16 H'6. Releaſes 45. the opinion of the whole 
| Court, That a releaſe made by an infant within age as an Executor is 20d, and he cannor 
make it yoid. . The ſame Lay is of a releaſe made by a feme coyert Execunix ; and ſo the 
releaſe of the husband is nought worth, as there it is ſaid, 18 H.6.4. of a feme covert, and 
18 E.q.1o. of a feme coycit, and 2x E.q.13. & 24: of an infant and feme covert, and 16 
H.7.6, But upon great deliberation, and upon conference had with Amder/o» chief Ju- 
tice of the Common Pleas, Manwoed and others Juſtices, ic was reſolved by Sir Chriſt s- 
pher Wray chief Juſtice, Sir Thowas Gewdy and the whole Court of Kings Bench, cla 
the releaſe was no barre, and principally for three cauſes. 
x. Becauſe if it ſhall be a barre it ſhall be a Devaſtavit, and charge the infact of his 


own proper _ 
2. It ſhall be a wrong, which an infant by his releafe can never doe. 
3+ In making of this releaſe he doth not purſue his office, nor perform the duty of an 
, Executor: And therefore it was well agreed, That all things which he doth according to 
the office and duty of an Executor the ſame ſhall binde him : But things which he doth 
againſt the office of an Executor ſhall not binde him, for as much as heis within age, Tc 
office of an Executor (as appearethin 20 H.7.5.) is to doe his office troly, diligently, and 
faithfully, and all theſe he breaketh when he waſteth the ooods of the dead : But it wo5 
relolyed, That upon paiment or ſatisfaftion to an infant Executor, he may acquit and d:!- 
charge the debt for as much as he receiyeth : Bur it was reſolved, That a Monk Fxecuto: 
may releaſe without fatisfaRion, for his profeſſion ſhall be no impediment to the relea(e, 
21 £44.13-b. And astothe ſaid Book of 16 H.6. in the Caſe of the infant ir is to be 
intended when the infant receiveth full ſatisfaQion ; for the Book ſaith, The deed of an 1 
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fant as Executor, and he doth not as Executor when he releaſech, and receiyech noching. 
Bur the opinjon there as ro the feme covert Execurrix, was utterly denied, for alchough ſhe 
be Executrix, yer ſhe can doe nothing to the prejudice of her husband : But withour que- 
Rion in ſuch Caſe the releate of the husband is good. And fo the doubcs in the Books of 
12 E.1. Execntors 119. 5 E.3.45. Barbor: Caſe. 18 H6.4. & 18 E-4.10. 21 E.q4-13. 
& 24.2 H.7.15.6 H.7.6.7 H.7.13.& 14. are well explained. And afterwards npon a 
Writ of Enquiry of damages returned atrer the Statute of 27 Eliz. cap.8. Judgement was 
given for the Plaintiff: And upon the ſaid AR a Writ of Error was brought in the Exche- 
quer Chamber, where it was unanimouſly agreed, That the ſaid releaſe was no barre. And 
ſo this Point was reſolved by all the Judges of England : But divers other Errors were [28] 
aſſigned and moved as well in the Declaration, as that the plea was diſcontiaued ; And 
after the parties agreed, and for che Error in the proceeding the Judgement was reverſed. 
And note good Reader, by thele Relolutions you will berrer underſtand the faid Books 
before cited, & alios ejnſdem farine, And Sir Thomas Gawdy ſaid in this Caſe, That an 
Executor may well releaſe any Aion before probate, for alchough that he cannot haye 
an Aftion, ye: the intereſt of the Action is in him, 21 E 4.24. acc”. 


Paſch. 1 Jacobi, in the Common Pleas. 


Middleton Cafe, | <2 


A # 
ue 
T was adjudged in the Common Pleas, berween Afiddleton and Rimer, That an Exe- a. 4 oy Pad} | 
cutor before probate'may releaſe an Aﬀion, although thatbetore probate he cannor Ce f** * / «A. 
have an ARon, for the right of the Aion is in him , But if A. releaſerh and afterwards **<7 **-* 
taketh adminiſtration, it (hall not barre him, for the rig of the Aion was not in him ar © © h er » Ya 
the time of the releaſe, vide 13 H.6.43 . Greizbrooks Caſe, Plow.Comm. 277. 21 E,4.24. foot 545 > 
Two Executors prove the Will, the third refuſeth, yet he may releaſe, Lire. 197. If amag”* LD hiwede -_ 
be bound to pay a ſumme at a day to come, releaſe of all Aﬀtions before the day bares _ - 
it, yet before the day he cannot have an ARtion of Debt, and ſo upon the opinion of Sir 


Thomas Gawd) in the Calc betore it was adjudged. 


_ 


Hill. 4o Eliz, Rot. 119. in the Common Pleas. 


Harriſons Caſe, 


Obert Green brought an Aion of Debt upon 'a Boad of 401, againſt Wiliem (os & f 
Harri/on adminiſtrator of the goods and chatzels of Thomas Sidney : The Deten- TIN 4.4 & 
Gant pleaded, tht the igreftate was boundenin an Obligation in the nature of a Statute *> 4+ 
ry 0 1" dep which he had no goods, &@. The Plaintiff replied, that thete were Indentures og  v  haneyi 
of defeaſagce made to perform Coyenants in certain Indetcures, which wereall performed'/7,7) 3 Cox) mbny 
hitherto ;, upon which the Defendanc did demurre. And it was adjudged that the Plaintiff /-< t 2b" th 
ſhould tecover ; for a debr due by Bond ſhall be paid before a Stature made to perforny &.4 + / 24% i 
the Covenants, when noge of them then were, nor perhaps ever would be broken, but are: «<p. 
things iy conclagencys and in fararo';* and therefore fach poſſibility which peradventire « 2 » 
may neyer happen, ſhall nor barre prefent and due debrs/ by Bond or” other ſpecialties, 
And if ſuch Scarutes co perform Covenams ſhould barre” orhers of their due . lathe 
or no debts would be paid. And note, that it was adjudged in the Kings Bench by Pophans 
chief Juftice, and the whole Courr, Hi8.qz' Efiz, chat if 2 man recover debr by Judge- 
ment 18, the Kiags Court, this Judgement ſhall be paid before Bontt in che nature of 2 Sta- 
rute Staple, or Statures Staples, or Merchants; For Judgement given in the Corr 
is of a _ nacure then ſuch Starures which are private Records, and portable by the 
conuſee in his pocket, But Judgement given in the Kings NG _ ordinary and judicial 
3 


procee- 
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proceedings, which rewain in che cultod; , of a ſworn : — 
ferred io Law before ſu NT Tu "rp cnn Records which are pre. 
tur in invitaw ; And ſuch Jud $s (hall be paj 22 de Lud jadicium red; 
by the aſſent of the parties gements it paid before Recogniſances acknow = 

ent of the parties in any of the Kings Courts, which may be ackno ge 

[29] private manner ; and it is not material whether the Judgement, or R owicdged ina 

A tute be firſt, bur be the 4; a, firft or laſt, ic ough , Or Recognilance, or S:,. 
+ was holden by zhe whole rt of Common Fs, oo nad j-- wy latisfied. And & ie 
Paſch.32 Eliz.Rot.23 5. Which ſee before in the end of the Ag muny” rea: OY 

p ourth 


part of my Reports. 
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Hill. 4o Ez in the Common Plcas. 


Piggots Caſe. 


3 / - Iopet adminiſtrator of L ' 
0 P ong field durante minore erate of A 
—_ J Aion of debt in the Common Pleas upon an Obligation val _ brought 3, 
4 ade RH And averred that 4A. Longfield was within the age of 2 o” Gaſcoigne and Far- 
| hay dant pleaded an inſufficient barre ; upon which the Plaintiff d 14 wy COvnNR the De. 
7 // ' much as the barre was inluftic:e: 0 Gemurre. And f 
bl (of is And a5 inlufficicnt, now the Queſtion was, If the Declaration Or as 
+ / 4 * of Tong % (all ——_— _ — "7 is granted durante minore = _ 
_—_—..7 ure, /c#. tothe age of 21. years, of to What age j Ed 
_———_— 4 thereupon the Court did conferre with ndry DoRors of = Eo = continue, And 
; - > man of ation durante minore erate ſhoul 
as bi be Cage Of 17: years ; andifluch adminifirgtion be commi ould ceaſe at the 
6 a.” of ci Wet INTat committed, the Executor being of th 
SF a 17: yearsitis yoid; And for this cauſe it was adjudged by the ( HUI x4 
0. £45 Fun was inſufficient ; forperbaps the E y the Conrt, that the Decla. 
BY, theege of 21. be rhaps the Executor was of 17. or 18, years, &c. and wahi 
F : was 067m pogIng CO bath averred, and yet the Plaintiffs odmipifiren - 
AT 51267, mas awarded, that the Plaintiff ſhould take neckig 


by his Bill. oP 


——— 


Mich. 41 & 42 Eliz. in the Common Pleas. 


Princes Cale, 


£6) N Treſpaſs, for breaking of hi ; 
| RR Defendane, the radon ry — ol cb Prince Plaintiff, and William 
ay WP, As we & the age of 13, years) his necutrix - and then de ied made ane his daughter (then 
Cabarrus .- Within age, and died. Adminifiracion dareate cloak a; laid -— -26hant } amer, then allo 
a4 ” her-mother who took husband ; 7ames died,che Er erare of Fave was committed to 
4 ; and fold'thefaidierm, Jane __ 67 Be" ,the husband took adminiſtration of his goods, 
> ut good, or not, And >Uhis Cafe.three | '3 And the Queſtion was, if the ſaid ſale was 
--- mon Pleas, - Cate Points were reſglved by. the Juſtices of the Com- 
» +++ That ſuch an inifh & *- | 79% 
deecalcd, if it be not for necefſny | bes fv cannot (ell any of the goods of whe 
office of adminiſtration pro bone &* commods of i Ares, or bene proyeare, for he bach tus 
the words of the Letters of Adraipiſtration of the zafaot, and not for his prejudice. For 
bonorum «d opw/, commedun & ntilitat _ Adwinift Yatieness' ownins & finguloruw 
alitrs, nec alis mots comnictionas,&c. WT dur anze [na minore etait, & 1 
3+ Such odedaifirnion doth eaſe 6c the of x JE | 
| Pigget and Gaſcoign; Hillqo E ag Ay . years of the infant asit was ad judged 
holden, That an infant Executor before 17. yr in the Commen Plezs : And there it was alſo 
he ore 17+ years cannot aflenc to a legacy, &&c. And when 


Jane 
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Jane within ape of 17. years rook husband, if ic had appeared that the husband was of 


[1 age, then che adminiſtration ſhould ceaſe, for ſhe hath caken a busband, who mighe 
adminiſter as Executor ; but that did not appear in the Caſe whether the hasband were 
within age or of full age. But in this Caſe it was ſaid, That Judgement was givea between 
Vere and Jeffery,:hat where one hath goods onely in an inferiour Diocels, yet the Metropo- 


litan of the Province pretending that he had bon netab:lis in divers Dioceſles,commicreth 
adminiſtration, this adminiſtration isnot void, but yoidable by ſentence, becauſe that che 


Metropolitan hath Juriſdi&ion over all the Dioceſs in his Province, and therefore it cannot 
be yoid, but voidable by ſentence ; Bur if an Ordinary of a Diocels commirteth admini- 


ſtration of goods, when the party hath bona notabilia in ſundry Dioceſles, ſuch adminiflira- 
tion is meerly void, as well as co the goods within his own Dioceſs as elſewhere, becauſe 


that by no means he can have Juriſdiction of the cauſe : And crue it is, chat ſuch Judge- 
ment was given, 


Inn 


Mich. 40 & 41 Eliz, in the Kings Bench, 


Conlters Cale. 


Rox Comlter brought an Aion of debt upon a Bond of 401, againſt pFiliew Ire- > + 


land Executor of the Teſtament and laſt Will of Richard Han; The Defendant 
. pleaded, that he had fully adminiftred, and ſo nothing was is his hands ; upon which 


they were at iſſue, and the Jury gave a ſpecial yerdict ; That the faid Richard Hunt was ' </ = PT 
bound tothe Defendant and his ſon in a Bond in the nature of a Statute Staple of goo 1, £”" + 6 Me 


and that the Defendant was Executor of his own wrotg, and had 140 |. of the 20eds of 
the deceaſed in his hands, and did keep the {aid goods in his hands to ſatisfy and pay him- 


ſelf part of the ſaid debr of gool. And if the faid recainer by an Executor of his own * 


wrong were lawful or not was the Queſtion, And it was objected, that the Defendant in 
ſuch Caſe might rerain for divers cauſes, 

1- The Plaintiff hath by his Declaration affirmed him to be Executor of the Teſtament 
and laft Will of Richard Huxt, and the Jury cannot fiade any thing againſt that which 
both che parties have agreed in pleading, as it is agreed in 28 Aſ. p.38.in Aſſiſe gH.6.37. 
in Dette. 1 Eliz.. Dier 167. 9 H.7.3. in Reſcoms,cfc. and therefore the finding, that he 
is Executor of his own wrong is abundaae and ſurpluſage. 

2. Although an Executor of his own wrong cannot retain agaiaft a rightful Executor, 
or againſt an Adminiſtrator, yet he may retain againſt the Plaintiff who is a credicor as 
the Defendant is, and ſo much the rather becauſe he hath affirmed him to be Executor in 
his Declaration as is aforeſaid ; and therefore againſt him he ſhall have all the priviledges 
of an Executor,and ſo reſpettive he ſhall have againſt the one, and nor againft the other. 

3. In divers Caſes one who is in of his owa wrong ſhall recoup and retain, &c. 3 H.6. 
Damages 18. he who hath a rent of 101. iſſuing out of certain land, difſeileth the tenanc 
of the land, in an Affiſe brought by che difleilee, the difſeitor hall recoup the rent in the 
damages, ſo that where the n.ean profits of the land in ſuch Caſe were of the yalue of 1 31. 

the diſlciſee ſhall recover but 3 1.43 E.3. Damages 37- The difleilor ſhall recoup all in 
damages which he bath expended in amending of the houles, 14 E.3. Damages 92. 24 E. 
3-509. & 14 Aſ..pl. 124. acc. 8 Aſ.p.37. Rent (ervice incurred during the difſeifin ſhall 
be recouped, 9 E.3.8. 4 H7.11.14 6.acc. and in 40 Aſſ-p.56. there the wife did retain 
the three parts of the profics againſt che King in reſpe&t of the righe of Dower which ſhe 
had to the fame lands. So he who is Guardian ia Socage of his own wrong ſhall have 
reaſonable allowances, But it was reſolved by the whole Courr, That an Executor of his 

own wrong ſhall not retain, for thereof will enſue great inconvenience and confuſion, for 
eyery credicor (and chiefly when the goods of the deceaſed are not ſufficient to latisfy all 
the creditors) would contend to make himſelf Executor of his own wrong, tothe intenr 
to fatisfy himſelt by retainer, by which others ſhould be barred. And it is not reaſonable 
that one ſhould take advantage of his own wrong ; and if the Law of God ſhould give 
him ſuch power, the Law ſhould be cauſe and occaſion ct wrong, and of wrongful caking 
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Part V. 
of the goods of the deceaſed. And the Law of God faith, Non facias malum mt inde fiat 


bonum, & melina eft omnia mala pari, quam malo conſentire, And it is clear, that all 
lawful a&s, which an Executor of his own wrong, or a diflcilor, or abator, &c. doth, is 
good. And therefore if a difleifor or abator endowerh a woman who hath title of Dower 
ic is e00d, and ſhall binde the difſeiſee : Bur if a woman who hath ticle of Dower 9;ſſc; 
ſeth che cenant of the land, ſhe cannot endow her ſelf by retainer. Alſo if a woman who 
hath title of Dower uſe the land as Guardian in Socage by her own right, and not as 
rizbrful Guardian, ſhe ſhall not endow her (elf de la plu beale, for that is in a Judoe- 
ment given in the Kings Court. Alſo it a woman who hath righ:tul title of Dower be 
party or privy or contenting tO a wrong, the aſſignment of Dower co her is void ; as it ſhe 
procurerh one to difleiſe the tenant of the land, to the intent to be endowed by him. Ag 
thenaming of the Defendant Executor of the Teſtament and laſt Will, &c. doth no; 
prove him lawtul Executor, for ſo every Executor of his own wrong is named, and there ;; 
no other form of Writ or Couat. And as tothe Caſe of recouper 1n damages in the C:'c 
of rent ſervice, charge, or ſeck. It was reſolved, that the reaton of the recouper 1n {1:!1 
Cale is, becauſe that otherwiſe when the difſeiſee recntreth the arrerages of the rent (e;. 
vice, Charge, or ſeck, ſhall be revived, and there to avoid circuit of Atton, ard circrriews 
eſt evitanan, & bont Juaicu eft lites dirimere, ne lu ex lite or1at uy, the airtrage:+ Gui o 
the difſeifin ſhall be recouped in damages : Bur if the diflceitor ought to have C.mm-1;1 17 
the land, the value of the Common ſhall not be recouped, for by the regre's of the d Ie +, 
he ſhall not have any arrerages or recompence 'or it, as it appeareth in 27 H 6.10, 4-4 
with this Reſolution concerning recouper in Caſe oft Common agreeth the Book in : 1 #7 
6.32.4. in Riches Caſe. And fo thedoubtin16 H.7.11. is well explained. Ard 1: apnca- 
reth that the Caſe of recouper doth ſtand upon another reaſon then the Caſe a: Barre. 


Covenants, Agreements,&c. 
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Mich. 41 & 42 Eliz. in the Kings Bench. 


Hareraves Cale, 


Nady made a leaſe for years rendring rent, the leſſee died inteſtate ; Hargrave too 
Lerrers of adminiſtration, and for the rent behinde in his time atter the death of the :-- 


{of w Lab 9G body brought an Action of debt in the deber > deriner, & c. And atter verd;R the 


efendants Councel moved in arreſt of Judgement, that the Writ ought to be brought in 


— WT "Ly he detinet, tantumybecaule rhe Defendaar took the profits in another cight, and they (h2!! 


), beaffers in Law. And the Book in 10 H.7.5. was ſtrongly urged, for there it is expre!!/ 


I. f © 7 . . . 
, ##'* ae4e4 holden, that in the ' aſe at Barre'the Writ ſhall be in the Deriner for the arrerages incurre.| 
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in the time of the Executor of the leflee : Yer upon good conhideration and conference 
with the other Juftices, it was adjudged, that the Writ ſhall be in the debr © derimer 1n he 
Caſe at Barre ; for whenan Executor or A\'miniſtrator caketh the profics nothing ſhall cc 
afſecs but the profits above the rent ; as if the land be worth 10 1. per annxm, ard 5 |. 1; 
reſerved, in this Caſe nothing (hall be affers but the 5 I. above the rent ; and therefore the 
Writ ſhall be for the rent in the deber & detiner. Vide Dier 7 E.C.$1, acc. But note. that 
in all Actions brought by Execucors, (as Execucors) the Writ ſhall be always in che 4c- 
riner onely, a'thovgh chat the duty groweth in their own time, As 18 H.8.3- if the Exc- 
cutors of rhe leffor bring an Ation of debr againſt the leſſee for arrerages incurred in thet! 
eime, the Writ ſhall be in the deriner onely. 20 H.6.4. In debt upon arrerages of accomp! 
of affignment of the auditors by themſelve+, the Writ ſhall be in the detixer onely ; for in all 
Caſes when an Executor is bound to name himſelf Executor in any Aion brought by him, 
che Writ fl1all be in the deriner onely, becauſe that the thing recovered in damages ſhall  c 
aflets. And it was adjudged Paſch 36 Eljz. in the Exchequer in the Calc of one Hircs- 
cock, that for an eſcape out of execution ih the time of an Executor,upon a recoverv had by 
the Executor himſelf, he ſhall not have ARtionin the deber & detiner, but in the detiner on'y 
againſt the Sheriff, cax/a qu4 /#pra. Fide 11 H.6.7,8.36. Harlwins Calc. 


H:!l, 


concerning Leafes, Aſſurances,&c. 


Hill. 45 Ez, in the Kings Bench. 


Pettifers Cale. 


reſtaroris ; upon Which a Fiers facias was awarded to the Sheriff to levy the debe de bong 


teftatoris,c. whereupon the Sheriff returned, Nwula bona, cc. And upon this return an £ x <7 RY 
entry was made in the Roll, becauſe that reftatums eſt that the Executors had fold divers aft 
o00ds of the teftator, and converte the monies to their own uſe, a Writ was awarded to + £.- Hh pee | 
the Sheriff, to enquire by the oath of good men of his Bailiwick what goods ' which were 3% » /+ Touwe- 7 
the teſtators the day of his death) were waſted by the Executors; by torce of which Writ 4 <4 
the Sheriff took an inquifition, by which it was found that divers goods of the ceftator to j/\,4 1 144 
the value of the debt recovered were waſted by the Executors : And this was recurned in , #c; ©42, _ 
Court, Upon which the Plaintiff ſued a Scire facias againſt the Detendant ro ſhew caule ,. 4+ © 


wherefore execution ſhould not be awarded againft the Defendant of his own proper 
goods, And upon two N«h1ls che Court awarded execution : And thereupon the Exe- 
' cutors brought a Writ of Error in redditione executions. And although it was faid that 
the ſaid courle was ulual in the Court of Common Pleas, and more favourable then the 
ancient courſe was, for by that the Deveftavir ſhall not be returned by the Sheriff only, 
bur now ſhall be enquiry by enqueſt returned, and upon that a Scire facies ſhall be 
awarded, 
But it was 2djudged that the faid proceeding was erroneous : For when Judgemenc 
Is given againſt Executors, and upon the Scire facies the Sheriff recurneth Nalla bone, 
ec. the Plaintiff may have a ſpecial Writ of Fiers facies, [cil. that the Sheriff levy the 
cebt of the goods of the dead, + {5 ſibs conflare porerir, that the Executors haye waſted 
the goods, then de ban proprics : And that is agreeable to Law and reaſon ; To Law as 
appeareth in1 E.3. Executors 72. & 85. 9 H.t.g.b. & 57.6. Toreaſon, becaule that in 
ſuch Cale, if che Sheriff make a falle return the party may have his remedy by A&ion 
upon the Caſe, which is a good means to force the Sheriff ro make crue and juſt returns 
in ſuch Cafes. But by the Said new courſe if the Sher:ff cake an inqueſt and return ir, 
al:hough tha ic be falſe, yer the party hath no remedy againſt che Sheriff, nor againſt any 
other : And although chat a Scire facies in the Caſe at Barre was awarded againſt the 
Execurors, yet upon two Nibils returned they ſhall be condemned, and charged of their 
own $ and yet perhaps had no notice thereof, che Aion ſometimes being broughe 
in 2 forein County, and ſomerime in the Courc where they dwell, and yet the Executors 
have not knowledge thereof, which ſhall be miſchieyous ; And for theſe cauſes the exccu« 
tion was reverſed, but the Judgemen; Rood, 


N a Wric of Error berween K24in/on and Pertifer the Cale was ſuch ; In debt Judge. 
ment was given in the Common Pleas againſt rwo Executors to recoyer the debt de bony 
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Paſch. 1 Jacob:, iv the Common Pleas, 


Robinſons Caſc. 


of . 45 Obinſen and others Executors of John Robinſon brought an ARtion of deb: upon 2 
4 © 7 ©; Bond againſt Robinſon ; The Defendant pleaded that before the purchace of the \Vrir 
Pas | * one of the Plaintifts as adminiſtrator of fohn Robinſon brought an Action of Db: upon 
e 7 « > _ ſame Bond in the ſame Cour: againſt the Defendant, who then pleaded, That John 
Bo + 4 Robinſon made Executors who adminiftred ; and traverſed that he died inteſtate ; And 
yo (33) ghen the Plaimiff replied, That adminiſtration was committed to him pendente /ite be- 
£ > Aer 3A ween the Executors of the faid Will; upon which the Defendan: did cemirre, Ard jr 
k was adjudged for the Plaintiff. And this plea was pleaded by way of eſtoppel, and 
* Judgement demanded, If he as Executor ſhall haye an Action of deb: again!t the Plaine 
| riff upon the ſame Bond ; The Plaintiff replied and ſhewed the repeal of the letter of 24- 
miniſtration, and that the Plaintiffs are Executors : upon which the Defendant 6:6 0. 
murre. he prerending.that for as much one of the Plaintiffs was barred in the former Aion 
that they ſhould be barred for ever. And the Caſe was well debated at the Barre 2-4 
Bench. And atlaſt judgement was given for the Plaintiff, For it was agreed, Tha: by 
che former Judgement the Plaintiſt was barred as to the Action of the Writ, /cil. to 
have an ARton as admin;iftrator : But although he then in truch was Executor, ye: the 
miſtaking of his Aion is no barce nor eſtoppel to bring his true Aion ; As it 2n he 
bring a F9rmedon in the Dilcender, and be barred therein, yer he may have a Fome ny tn 
the Remainder, or Reverter. See3 E 3.21.4 E.3 Eſtoppel 133,19 E.;z., £tipil 27.18 
E.3.31. 40 E.3.21. 2 R.2. Efteppel 210. 6 H.4.4.11 H.4.30. 2 R,3.14. 21 H.7, 24, 
R 7 E.6.Eſtoppel 162, 
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Trin. 2 Jacobi, in the Common Pleas. 


4 Reades Caſe. 


b- [6 Eage brought an Action of debt againſt Carter Executor of Towng, which plea 
C/ 7 of © began in the Common Pleas, Hil.44 Etrz. Rer. gon. the Jurours tound, That the 


Li i, grariaid Torng made his Teſtament and laft Will, and made cone A. his Executor ; and the 
2 Cfor1ed Hotay of his dcath was poſleſled of goods above the value of the deb: demanded,ard de. ; 
s* and betore the Will was proved the Defendant took the teſtators goods into his peſicfl:on, 
= / and entermedled with them ; And afterwards. and before the raking torth of the Writ the 
Will was proved ; And if upon this matter the Defendant ſhall be charged as Exccutor of 
his own wrong was the Queſtion. And upon great deliberation Judgement was g.ven tor 

the Plaintiff. And in this Cale theſe Points were reſolved. 

I. When a man dieth inteffate, and a ftranger raketh the inteſtates goods ard uicth 
them, or (elle:h them, in this Caſe it maketh him Executor of his own wiorg, For al- 
though that the pleading in ſuch Caſe be; That he was never Executor, nor ever 2dmini- 
ſtred as Executor, and therefore it was objeRed, that he ought to pay debt, or legacy, or 
doe ſomething as Executor : yer | was reſolyed, and well agreed, That when one taketh 
upon him to be Executor, nor any hath taken letrer of adminiſtration, there the uſing of 
the goods-by any one, or the taking of them into his poſſeſſion, which is the office ot an 
Execucor or Adminiſtrator is a good adminiſtration to charge them as Executor of his 
wrong; for thoſe to whom the deceaſed was indebted in ſuch Caſe have not any againit 
whom they can have an Action for recovery of their debts. 

2. When an Executor is made, and he proveth the Wl}, or raketh upon him the charge 
of the Will, and adminiftreth, in this Caſe if a ranger raketh any of the goods, or cl21- 
meth them for his proper goods, and uſeth and diſpoterh of them as his own goods, tha: 
doth not make him in conftruRion of Law an Executor of his wror g, becaule that there 15 


anJs 
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I 


another Executor of right whom he may charge, and theſe goods which are in ſuch 
taken out of his poſſeflion after that he hath adminiftred are affers in his hands Or 


h chere be an Executor or Adminiſtrator, yer if the firanger taketh the goods, and 
claiming to be Executor, pay debts, and receive debts, or pay legacies, and incermeddle 
as Executors, there for ſuch expreſs adminiſtratiof as Executor, be may be charged as Ex- 
ecutor of his own wrong, alchough there be another Executor in right; and therewich 


agreeths E 4.13. 


3. In che Caſe at Barre, when the Defendant taketh the goods before the rightful Ex- 
ecutor hath taken upon him, or proved the Will, in this Cate he may be charged as Ex- 
ecuror of his own wrong, for the rightful Executor ſhall nor be charged bur wich the 


g00ds which come to his hands after that he taketh upon him the charge of the Will. 
Note Reader, theſe Reſolutions, and the reaſon of them, and by them you will better un- 
derftand your Books, which otherwiſe ſeem prima face to dilagree, 41 E.3.13, 5oE,z, 
$8.6 H.4-2.-11 H.4.8z3,5 4. I3 H.4.48. 19 H 6.14 21 H.6, 26 + 27. 32 H.6.7. 33 
H6.21.21 E.4.5. 20 H.q.5.26 H.8.7 8. 1 Eliz, Dier 166. 9 Els, Dier 255. And {6 


the Ouere in 2 Eliz, Dier 205. well reſolved. 


ters — wAfR—— 
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Conſtruction of the Statutes of Jeofails, and 


Amendments of Records, Fines, Com- 
mon Recoveries, &c. 


Mich. 25 & 26 Fliz, in the Kings Bench: 


Playters Caſe, 


Laytey brought an Aion of Treſpaſs againſt jy/arne, Luare clauſpm fregit, & 
piſces [mos cepit.c>c. (without ſhewing the nurnber or nature of the fiſh ;) The 
Defendant pleaded, Non guilty, and was found guilty ef the damage, &c, And now 
this Term in arreſt of Judgement it was ſhewed, That the Declaracion (which by 
the Law ought to be certain. becauſe it is in a manner the foundation Of che ſuir) was in che 
Caſe ar Barre alcogether uncerrain for rwo cauſes, 
7. It doth not appear by the Dedaration of what nature the fiſh were, Pikes, Tenches, 
Breams, Carps, Roches, &c. 
2. It doch not appear what the number of them were, but generally, piſces ſmos cepit ; 
To which it was anſwered by the Plaintiffs Councel : 

T. That the ſame was good at the Common Law, for the vecrdi& hath found the De- 
fendant guilry ro damages, and :herefore it is nor material of whac nature, or of what num- 
ber the fiſh were, but taking of fiſh to damages, in which Caſe the verdit hath made the 
Declaration (if it wanterh form) 00d, 

2+ They conceived that the Declaration in an Action of Treſpaſs, without the expreſ- 
fing the number or nature of the fiſh was good enough, for as much as the fiſh themſelves 


are not to be recovered bur damages for them : As in 20 H.6.19. in a Writ of deceit for - 


caſting a ProteRtion, and doth aot ſhew certain of what nature the firſt Writ was (as Fore 
miden, Allile, or other Writ) which was delayed by the ProteKion, and yer the Writ was 
adjudged good : In Treſpaſs upon the Cafe the Wri: was, that the Plaintiff did retain 
the Detendant pro quadam prennie ſumma ſolvend” cc, without ſhewing the quantity of 
the ſumme;, and yet it was holden goodin 12 H.6.45. 

3. If the Law doth require more certainty as to the fiſhes, then it ſhall be intended 
that the Judges before whom this iflue was tried did Yiret the Jury to finde the Defen- 
dant gwilry onely for the Cloſe for which the Declaration was good, and ner for the fiſh 
for which the Declaration was inſufficient. 

4. Admit that the Declaration were inſufficient for the form thereof at the Common 
Lay, 
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I * 4 9 Law, ard thatit was nec made good by the yerdiR, yer they conceived that it was reme- 
6 H: T4 % died by the Statute of 18 Eliz,, c4p.14. (tor the Statute of 32 H.$.cap.30. doth not extend 
ec to Counts) By which A& of 18 Elie, afrer yerdics it is provided, That all defaulrs in 
- form inany Writ Origiaal or Judicial, Count, Declaration, Plaint, Bill, or Demand, are 
D——_ / a eo femedicd, and Judgement for them ſhall nor be ftayed. And it was faid, that the cmif.. 
þ me /+ fion of the number and narure is but of the form and not of the ſubſtance of the Athon, 
Lis i 1444 Hr the tubſtance is for the taking of the fiſh : Bur it was reſolved by Sir Chritopher 

od # r/ Wray chief Juftice, Sir Thomas G awd) and the whole Court, againſt the Plaintift. 
| 3" ok And to the firſt and ſecond Objections it was anſwered and refolyed, That the Decla- 
_ - ration Was inſufficient and was not made good by the verdict, tor the Declaration ought 
CE Ce to reduce the generalcy of the Writ to particularity, and to declare that which is briefly 
4 =D Hf Hrouched in the Writ in certain, to which the Defendant may have certain anſwer, ang y pon 
}, 4 * which a Judgement certain may be given, © nia oportet quod res certa deducatur in J- 
We c lar + © dicinm. And trucitis, that if this Adtion had been brought by original the Writ ſhould 
4/ 4 <<*/ be general ; But the Count ought to have comprehended the fiſhes in certain ; ard chere= 
with agreeth all the Prefidents, and 4 H.6.11. where the Writ was 2 ware piſcem cepir,and 
declared of ſo many Pikes in certain ; and although that the Writ was pi/cem in the ſn- 
gular number, yet it was well, for piſcss is nomen collettivmm, in which the p'ural number 
is comprehended, vide21 H.6. 39. acc. that the certainty of the fiſh ſhall be a!lcdoed 
in the Declaration ; and great inconvenience Would thereot follow, for unleſs the iflue 
hath certaincy with which the Jury may be charged, upon ſuch teyeral incertainty they 

could not be charged in arraint, if they give a falle yerdict. 

As to the third ObjeRion it was anſwered and refolyed, That when the Jurors have 
found the Defeadant guilty generally of the Treſpaſs in the Declaration, that without 
queſtion doth extend to both the Treſpaſſes, and no ſuch intendment ſhall be taken as 
was objeted : Burt if the Plaintifts Councel had done wilely,they would haye cauſed the 
damages to have been ſevered, that is to ſay, ſo much for the fiſh, and fo much for the 

[5] breaking the Cloſe, and then the Plaintiff ſhould recover damages for breaking the Cloſe 
with his cofts. 

As to the laſt ObjeRion it was agreed by the whole Court, that the omi:ting ©! the 
nature and number of the fiſhes was a marcer of ſubſtance, and not of form to be remedied 

the Statute of 18 Eliz, for want of form within the faid Att is ſuch matter of courſe, 
that the Clark might have ſupplied and amended it without any information of the par:y, 
for the parry ought to inform the truth of the macter, and the Clark ought co draw it 'nto 
a form : But in the Caſe at Barre the Clark without information of the party cannot know 
the nature or number of the fiſh, and therefore it is not wan of form within the purview 
of the ſaid AQ. But ray chief Juſtice ſaid, That eycry miſpriſion of a Clark in a ching 
. which he might have ſupplied and amended without information of che parry is not reme- 

died by the ſaid At: Axsifa Writ be brought againſt Executors in the Deber and the 
Derinet, the fame is the default of the Clark, but becauſe ic is in matrer of ſubſtance, thac is 
to ſay, in the Point of the Aion, and not want of form as the Statute ſpeaketh, it is nor 
remedied by the ſaid AR. So there is a difference berween matter of courte and matter of 
ſubſtance, which che Clark might have amended, 


Trinit. 


and amendments 1 of Records, Fines, &. 399 


He 
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Trin. 36 £liz; in. the Kings Bench. 


Walcots Caſe. 


Loyd brought an Action of debt in the Common Pleas againſt #/alcet and the Lady [36 0 
| 5p” bis wife upon an Obligation made by the wite betore marriage z The Defen- ( & 
dant pleaded, ro flue, and tound againſt him, upon. which Judgement was given : The / #4 4 t&&. 
Detcndant brought a Writ of Error, and divers Ecrors were afſigned, which were all ' 4 PL 
overruled by the Court ; Then one of the Detcndanes Councel moved, that the Writ was  ” - LL þ ws 
brought againſt them inthe Det1ner rantum, Where it ought to have been in the debes &-*; ©, * of 7 a 
detiner, for the wife who is party to the Aion made the Obligation by her (elf, and the < 7” _ 6&5: 
entermarriage is a gift in Law to the husbagd of all the perſonal goods, and diſpoktion of TIS: ; 


be; 
/ of 1 


all chaczels reals, and all choſe he hath co his own uſe, and not to another uſe as Execucors < 
have. Bur as againſt che heir of the obligor an Aion herh in the deber & detiner, becauſe 
he hath afſers from the lame anceſtor in fee ſimple in his own righ:, ſo hath the husband 
the goods and Chatrels of the wife to his owa uſe, and therefore the W ric ſhall be brought 
20116t chem in the deber & detiner, quod fmit conceſſum per totam Curiam : Then it 
was moved, That that was wan of torin, and therefore ſhall be amended by the Statute 
of 18 Eli. cap. 1 4- becaule it was but (as it was faid) the miſprifion of the Clark, which 
he himſelf oug it to haye amended and tupplied : But it was reſolved by the whole Court, 
That the (ame was macter of tubfaace, and the very poin: of the Aion, and the faid At 
remedied onely want of form; which Reloluton agrecth with the opinion of Wray chick 
Juttice n the Cale betore. 


4» 24 


Trin. 30 Ei, in the Exchequer. 


Baynthams Caſe. h N 
of A 
Erween Bayneham and Brock in an Ejelione firme upon a demile of the Rectory of v1 ” x 
BJ in A-B. & C. the Defendant pleaded Not guilty, and the Viſne came onely our ,* 'Y 
of A. and the Jurors found the Detendam guilty, and Judgement was given: And in a , ,..» 0-4 
Writ of Error this Judgement was reverſed, tor the viſa ought to be out of the three Towns; /. «tf, . "3 
And this trial was reſolved to be inſufficient. and inſufficient trials are not remedied by any {4 ww Þ py 
Starute, for che Statute of 32 H.$.cap.z0. doth not extend to a verdit given between the 4 © + 7 («bas 
demandant agd the vouchee, nor toany default in the original Writ, or is the return © 7 «—&/ _ 
thereof, or to want of an original, or in the Count, or unto other jaſufficiency in rial, /- «/ 4 ws 
verdict, or Judgemenc,&c. And the Staruge of 18 Eliz.cap-14- helps many of the faid com © f 
defects, bur doth not remedy any inſufficieng crial, bur that remainerh as it was at the {4 ++. IV © 
Common Law. And Wray chiet Juſtice ſaid, that it was of late adjudged in the Kings 
Bench berween Goodwyn and Franklyn, that wherea Venire facias was awarded to the 
Coroners, where it oughtto have been awarded tothe Sheriff, and fo the Jurorsrerurned by 
one who had n-t authority,that it was in nature of an inſufficient trial ; and therefore upoa 
con(ideration of the [aid Staruces, and ofthe opinion in 21 & 22 Eliz. Dier 367. it was 
reſolved that it was not remedied by any of the Starutes ; bur for this cauſe a new Fenire 
facias was awarded: Et verwm dixit ; for I was of Councel with Franklys in the ſame 
Caſe : But the principal Cale in the Lord Dier was holden for good Law, becauſe that 
there the Venire facias was awarded ex aſſenſu partium, > ononis aſſenſus rollit exrorem, 
And in this Caſe 1/ray chief Juſtice ſaid, that it had been adjudged in this Court in Gardi- 
ners Caſe, that if upon the YVenire facias but 23. be rerurned, and 13. appear and give 
their yerdi&t that the ſame is remedied by the ſaid Aft of 32 H.8. & 18 E;z. 


7 : 


Paſch, 
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Paſch. 21 Jacobi,Rot.301.1n the Kings Bench. 


G ardiners Caſe, 


Ecween Tirrel and Gardiner upon ifſue joyned, 23. Jurors were onely returned 
[37] whereof 13. did appear and give verdit; and that was moved in arreſt of Judge- 
_ * Ment: And upon great deliberation ic was'reſolyed, That it was remedied by the Statute 
© of 18 Fliz.cep.14. and thereupon Jp_ was given accordingly - which was the Cafe 
which ray Chief Juſtice cited in the Cafe next before. 
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Paſch. 34 Hi in the Kings Beach. 


Biſhops Caſe. 


1 | Athew Bi/h1p brought an Aion upon the Caſe againft Michael Harcourt in the 
We © 4 * Common Pleas by original Writ, ſetting forth how that the Defendant in conſider 2. 
_ "Ty 4 4,3eion that the Plaintiff had given and delivered to the Defendant a horſe; asd thar the 
Lf a 1, Flaintiff promiſed the Defendant that he upon 90 1. ro him by the Defendanc to be paid, 
pf Mi {.oJ, would deliver to tht ſaid Michael an Indenture, inter pilliem Warde ex una parte, + 
4h 4 ( Agne:ram Fawkener ex altera parte fait ,oc. And ore Obligation by which Tho, ;# ard 
_ OY and Chriſtopher Biſhop were bounden to the ſaid Agnes, &c. in 5001, aflamed, ant to 
+ | ** the Plaintiff did promiſe to pzy to him gol. Termino T rin. next following : And the 

Þ? þ Y Plaintiffdeclared,and the Writ and Declaration agreed in all but onely in this, That where 

= af Dy the Writ the faid Bond of 5001. was alledged to be made by Thomas Ward and Chrie 
F W ftopher Bijbop ,&c. in the Declaration he was named George Biſbop,&c. And the Deten. 
b Ou dant pleaded Non aſſnmpſit, and found againſt him, and Judgement given according!y, 


And the Defendant brought a Writ of Enor and affigned divers frivolous Errors to which 
the Court gave no regard. And then another Error not afſigaed was moved, ſcs/. the (aid 
variance between the original Writand the Count, For the Count in the Common Pleas 
= alwzys recitech the Writ; by which it appeared that the Writ was Chriſtopher Biſhop 
YU (who was one of the obligors 10 the ſaid Bond) and the Count was George Biſhop. And 
& upon that after i» nullo erratwm pleaded, the Plaintiff by Certiorars out of the Kings 
Bench removed the original Writ, by which the variance appeared to the Court, Ard 
I, it was moved, That that ſhall be helped by the Statute of 18 E/5z.cap.14. by which it is 
% enated, Thar after verdit go Judgement ſhall be reverſed for want of form, &c. or for 
c- any defaulcin any original Writ, or Judicial, 'or default in proceſs : And bece wanteth 
an original Writ in our Caſe, for the Action upon the Caſe confifts upon two parts, /ci/. 
upon con({ideration and the promiſe. And as to the conſideration, the Wric and Count did 
vary, and fo nooriginal Writ to warrant this Count ; and if that ſhall nor he within the 
letter of the AR, yer it ſhall be within che meaning and intent of ir, becauſe ic was in 
equal miſchief. Alſo ir was moved, That after in Nsl/o erratum pleaded, no Writ of 
Diminution, or Cerriorers ſhall be awarded, as ir is agreed in 7 E.q.25. 223 E.q. 28 H 6. 
16. bur if any ſhall be awarded by the diſcretion of the Cour, it ſhall be onely to aſſure 
chem of the truth for the amending the Record in things amendable, and to falye the for- 
mer Judgement, according tothe truth of the Caſe, but neyer to reverſe the Judgement, as 
it ſhall be in our Caſe. 

But as to the firſt ir was anſwered and reſolved by the whole Court, That this variance 
between the original Writ and the Count was not remedied by the Statute of 18 F/::. 
nor by any other Sratuce ; and difference was taken by the Court when it was an origical 
Wiric which in matter of ſubſtance yarieth from the Count, that was not remedied by thc 
{aid Act, Q,v54 caſus omiſſu & oblivion darns, diſpoſitions jurts rommunis relin quitur ; 
Yur when there is no original Writ, the ſame was expreſly remedied by the ſaid Act. 

As rome ſecond Point they all agreed, That whea the original Writ is moved (be i: 
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before in n«lo errat wm eſt pleaded, or after, and a material variance appeareth to che 
Court between the Wrir and the Count the Judgement ſhall be reverſed : And fo it hath 


been before this time, as Vra7 chief Juſtice aid, 3 


Trin. 34 Eliz, inthe Kings Bench, 


Tees Cale, 


| 
H.mas Tey and E /enar h's wite levied 2 fine to R jhert D-#&ry and The. Cannock 5 (38] 
and t@ the heirs of R-b:rr D-ary, of che Mannors of Layerdelahay, Lryer Bretton, 

ther Manaocs, and of a great numer of acre; of lands, meadow, paſture, 


and of divers oth 
in Layerd:lahay, L wer Pretton, M4914 Bretton, Magna Birch, and many Tomas 
in the Coun:y ot ETſex. And in che ſame fin: divers granrs and renders were made : 
And ia the 2. render che Mannors of Lajerdelahay, Layer Bretton and divers other Man- 
nors, C& tenements predit” in L er el aha), Layer Bretton, Nenerds and Magna 
Birch were granted and readred to the faid Thome and Elenor, and to the heirs of the 
fajd Thama. And by the forrcth ren l-r its. acres of laad in Leyer Bretton and Afagna 
Birch, ww: cc 9-anted 2:4 rendred ro E !zner in rail, che remainder to the right heirs o: Sir 
Thom #s Ter : And ar the death of Thomas Tey, William Tey his brocher and heir 
brought 2 VV ct: o” E-rory 12 | afſigned Error in tne gran: and render made by Drzry and 
Cann ; 2al that was for oe repugnancy be: weea the third and fourth render, for by 
the chir.! reader all tlc rerements 1n Layer R-e:ronand A1:9nas Birch were rendred to 
Thomas and Eleuzr, 3:9 3 0 1975 EF Thomas ; ani by the fourth reade:, certain of the 
ſaid tenements are 9722:ed and rendred to the faid Eenurin rail, che remainder to the 
right heirs of Sic Th.m.s Ty ; fo that the fame thing is grated and rendred to leveral 
cyeral clatcs, and fo repugnant, and erroneous : For it was faid, That a 


lors and of icve: | 
fiae is liketo 2 Julgomen:, for a Scure facias heth to execure 1, as of 2 Judgemear, and 


«3 « w + 


oporter (25 Brafor tai” 494 -ertares deduratur in /udicinm : As in Cale where there | 
are twodemindin's, aid the Contr adjudgeth one and the lame thing :0 cach deman- [6] 


dant ſeverally, it (nal! be Ecror 2s well tor the repugnancy,a« for the doub:fulneis to which 
of then the Court ſhall give Execution. As 1a the Calc of 2 H.6. 44. where two avow- 
ants are, and 0ac avowe:n C2: ren: ſervice, and the other tor ren: charge both the avow- 
ries ſhall abr'e ; fo: ihe Court ſha!l de 1n doubt to which of them return ſhall be awar- 
ded ; fo here in the Cie a: barre, b-cauiz that the ſame thing is granted and rendred in 
the third reader to one, and in the fourth to anocher becauic that both cannot have one 
and th: ſam thing, foc the conrrariety and incertainty 20 whom the Court ſhall make Ex- 
ecution, it 15 Ecrone. us And it was obje&ed, that a fine ought to be more certain thea a 
Judgemen:. or any ocher Rec cd, as it is holdenin 2 H.5.7. & 21 E.z. and a man cannot 
acknowicdge the right ro 010, 25 it is holden 1n 27 £.3.79 Nor a fine cannot be levied 
upon Condition. as :: is holden in 12 H.6. Bur after many arguments at Barce and Bench, 
it was re{olved by :hem, Tha: tne C>1ir:h reader, as co tat which was contained in the 
third render (hall be of the fame cond:tion and qualicy in conft:tion as a charter, or 
other conveyance between party and party, and needeth not have ſuch preciſe form as a 
Writ or a Judgement, bu: a c0autans of a fine and 2 grant and render ſhould have like 
conſtcuRion 25 another conveyance be:ween parry and party, tor that hath the werds of 
grant and reader, b:caule it is a conveyance of Record, And although that a fhne may 
be refuſed ia Cas which have been pur, yet if ſuch fines ſhall be received they fhall be 
good enoug!) in all the ſaid Calcs, for Sers non debnit, /ed fultum valuut ; an4 therefore if 
a fine be accepred to :wo and their heirs, or if the coautans of right be to :wo, or if a fine 
be upon condition, 11 21 h-{: Caſes and other like the fine ſha!l Rand, and ſhall nor be 
reyerled by Writ of Ecroc. 2. In che argument of this Cale, ?!l the parts of a fine ſur 
ronn/ant d: droit come ceo, ou. WIre recited and peruted. And it was reſolved by the 
wh le Couce tha; there are five parts of every fine, tha: is ro lay, Original Writ, for with- 
Oli: 0:19:04) W ic a fine cannos bY levied, as appearech by the Stature De modo lewards 
Fines, txitich order of Lay will 297 (iffer thac a final accord be leyied 12 Court of the 
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King without Original writ ; and (o it is holden 37 Aſſ.17. And upon every Weis. by 


i= [39] which land is demanded, or by which the land 5 to be charged or bound, or within any 
| _ "ſort doth concern land,&c. a fine may be levied. See for chat 5 E.2z. Statham Fines, & 
my 18 F.4.22. 19 E.4.2. 21 E.4.4. 33 E.3. Scare facias ICO. in Precipe. in WWarrarti a 

op 4 46 "ir of Mein, in 2 mid jurs clamat, Per que ſervitia, in Ration FP od 
Charts, ina Writ ot Meln, in 2m jurs c , q ,1n Kation armiſl, ard 


Bans 7 4 > due to the Kirg, which is an ancient Revenue of the Crown, and that is called ;: - 
BY wes "+ Kipgs fil ver ; and that fully appeareth by the Statute De modo levanai fines, Ard the e-. 
Le < Fe try of the Queens filver in the Caſe at Barre was luch, Roberts Draurie armiy* dat doin 
: egine ſeprem libr' pro Licentia concordandi cum T hom Tey armiger” &- Elias,” 
ACEC ejues, de placiro conventionts, de manerits c. O& bugert Chiroprapham p:r 04cm 
- —”; admiſſum, coram F«cobo Dicer. Et nogy bene, The ule is that he in who the fee repoket! 
mr £4 paicththe Kings hiver, and not the er conuſee who hath bur tor lite, ard 2!l the preſi- 
= . cents agree therewith. And note the Kings hlver is entred upon the Writ of Coyeran;, 
and ought to exprels, I. The l: mme given tor the licence : 2. The party who paicth it, 
that is to {ay, he in whom the fee repoſeth. 3. The plea and carry which, &c. Arg 4, the 

lacd for which the fine is paid ; and all this was well obſerved in the Caſe at Berre. 

3. The concord, and that beginnerh thus, Er et concoraia tals, (cl. quod prea' The. 
mas C& Elianora recogneverunt maneria, &c. efſe jus, &c. Andit is to be noted, tha: 
that is the foundation and ſubſtance of the fine. For if upon that the Kirgs flyer been. 
tred, alchough that che conulor dieth after, the fine is good, as it was adjudged in ar - 
rels Caſe 5 Eliz, Dier.220b. And the Note and the Foot of the fine ate bu: abliract; 
our of it. but the concord is the ground and ſubſtance cf the fine. 

4. The note of the fine, and that is but an abſtraRt our of the origical and the concord, 
and begianeth in this manner, ſfcil, Inter Robertum Drurie & Thomam (uncle bane 
rent”, & Thomam T. & E. uxorem ejus deforcean', ae minthry, Sc, node jlacitum COM 
ventionts ſummonit” fuit imger eos, (cil. quod predifius Thomas Tey & Eliinora vicop nes 
vernnt maneria,chc, efſe jury&c. Bur it was obſerved, that in old Books the no: of the 
fine is taken for the concord, as in 12 H.4.16. that the note of a fine is pleaciable bctre 
the fine engroſled, and 22 H.6 51. acc. Bur that is intended of the concord it te!t ; and all 
the pleadings in Quidjurs clamatyc. that the leſſee had fee the day of the Note level, 
arc to be intended of the concord it (elf. 

5. The foot of the fine, ard that beginneth ſo, that is to ſay, Her rt fnaltr concord 4 

[5] fattain Cnria domini Regis, apud Weſt. 4 die Paſche in quirdccem diet, anno, Cc. corars 
Jacobo Dier,&c. So that the foot of the ice includeth all. and hath the day, year, place, 
and b. fore what Juſtices the concord was made. And a fine is {aid to be ergroiſed when 
the Chirographer maketh the Indentures of che fine, and delivereth them to the party 0 
whom the conuſans was made. And it is to know, that when a fine is levied of a reve:110n 
the conulee preſen:ly afcer the cogulans, which is the concord, ought to fre 2 Lot 271 
clamat againſt the leſſee ; tor if the leſſee Ray cill the fine be ingrofled he ſhail never have 2 

- OQunidjnru clamat, tor pretently by the concord and conuſans the reverſicn paſſe: !:. 7 r4e 
, F.N.B 147. & 22 H.6.57. acc'. And at the Common Law after the fine ingrofle!, it 
was ſent into the Treaſury, as appeareth in 17 E.3.29. Bnt now ty the Statute of 5 H.q. 
cap.14- it is enacted, That all the parts of the fine {hall be enrolled with the chief Clark 
of the Bench (which is the Cuſtos Brevinm ) before that the Chirographer hath chem our 
of Court. And note before this Statute the Cuſtor brevium had not any Record of the fine 
but the Chicographer, and nothing remainerh with che chief Juſtice of the Common P.-a5 
but the licence to accord, And note it is provided by the ſame Statute, that the original 

Writ ſhall be of Record. And lace eft todiret a Writ of Error to the chict Juſtice of the 

Bench, another to the Cuſtos Brevinm, to certify tranſcript ped finis. ard anotaer to ihe 

Chirographer to certify ryanſcriptum note fins. And note that theſe words are added in 

the Writ to the Caſtor brevium, cum omnibus eundem finem tangen', by force of which 

Writ he certifieth the original Writ. 3, Ic was relolved that the coouior ſhall no: a!- 

ſign Error in the grant and render, by which he himſelf taketh eftate, no more then the co- 

nuſee ſhall doe in the conuſans, for that is to defeat the eſtate which ky the fine is given 20 

him, nor the recoyeror ſhall bring a Wric of Error to defeat the Reccrd in which he b\m- 

ſelf doth recover ; for the Judgement in the Writ of Error is ts be relicied to all that wi i 
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be loſt by the fine or Judgement, and not to avoid and loſe that which he hath gained 
by the fine or Judgemenc. 7 E.3.2 5- A man ſhall not reverſe a Judgement for Error, if 
he cannot ſhew that the Error is (© his diſadvantage, 8 H.5.2.6. F.N.B. 21. acc*. and 
afterwards the fine was affirmed. 


— 


Paſch. 35 El, in the Kings Bench. 


Dormers Calc. - 


Ifiaw Dormer Elquire, ſon and heir of Jeffrey Dormer brought a Writ of Ecror [40] 
upona Judgement given ina Writ ot Entry in the Poſt, upon which a common 
Recovergiyas had in the Court of Common Pleas, berween John Crooker and George Tork 
demandants, and the faid 7effrey tenant of ghe Mannor of Farninghoe cum pertinentiss, et 
ſex meſnagits, ſex cotagiis, dnodecim gardinis, 400. acres of lands, 60.acres of meadow, 
499. acres of paſture, 2. acres of wood, 60.acres of moor and Heath, and 4o s. rent in F ar- 
#5nghee, and of one yearly rent or penſion of 4. Marks, exewnt* de Eccleſia five reftoria de 
Farninghoe in Com' Northampton ;, and the tenant vouched H. the common youchee,and 
Judgement was given, {deco confideratum oft quod predittus Goorgins & fohannes recu- 
peremt [eiſinam [nam verſus prefat” Galfridam de maneriv, texement*, & reddit” predit 
cum pertinen”, ac de advoecatione Eccleſia predif*: Er quod idem Galfridus nabeat de ter- 
re preditt Hemrics the voucher, ad valenciam, &c. In this Record divers Errors were 
aſſigned» | 
end the Writ of Entry was de ano annual; reddita five penſiont quatuor Marca- 
ram exetun' de Eccleſia five reftoria : It was ſaid that that was erronebus for two cauſes : 
1, Becauſe a penhioa 1s properly a ſumme demandable in the Ecclefiaftical Court, and a 
rent is thing demandable by'our Law, 2. The demand of rear, or penfion in the disjun- 
Rive is ucrerly iacertain, and eyety Precipe ought to be of a thing cercain, for although 
that the granc be in the disjunRtive, the Precipe 1n a Writ of Annuity ſhall be of a thing 
certain, Tide 11E.z, Annuity 27, 5 E-q.6. And (ce in my Reports Sir Rowland Hey- 
ward: Caſe : But otherwiſe isit in Aﬀile, Vide 3 £.3. Afiſer75.11 Aſ.$. & 29 Aſſ.7. 
11E.;. Variance 69, Alternativa petitio non eft audienda. 

Another Error was affigned, That a Writ of entry in che Poſt is not of an advowſon, 
as appearech by che Statute of Weſt, 2. cap.5- 4 E.3.162-14 H.4.33. no more then of [5] 
commoa of paſture, 4 E.3. 146. 27 H.$8.13, Bur che Judgeamrac was affirmed by the 
whole Courr, And in this Caſe four Points were reſolved. 

I. That a common Recovery is not to be likened :o a judgement or proceeding in any 
other real Aion tor three cauſes. xr. Becauſe chat now the fame by uſage and cuſtome 1s 
becomta common afſſarance and conyeyance of lar {s,&c. for ic may be ayerced to an uſe ; 
and it tenant for life ſuſtereth a common Recovery, it '3 a forfeirure. 2+. That the fame is 
had by mutual affene of the parties, & con/en/u7 rofir errorem, 39 E.z.1. the demandane 
and tenant coaſen that two of the four in the wrt of Right ſhall be Eſquires, where by the 
Law they ought to be Knights, and well becauſe by conſents 44 E.3.6. trial of Villenage 
doth alter the natural crial by conſenc, 7 H.6.7. pleading of a feoftment in fee upon Coa- 
dition without deed made and reentry is good, it che othet party confeſs the Condition, 
34 E-3. Office de Cowre 12. It 12, be {worn and one depart, another of the pannel by con- 
ſegt may be ſworn with the 11. cogive yerdit. x1 H.6.13. The Courtin a Quare Im- 
pedic by conlent ;may give longer day then is limited by the Statute of Afarlebridge, 
11 H.q. The Statute of 2 E .3. & 20 F.z. provide, That neither for the great Seal nor 
petic Seal, Juſtice ſhall noc be delayed ; yer when the matter doth concern the King onely, 
if he command it, it may be ſtayed, F.N.ZB. 212.6. 27 H,8, & tenure may be created ac 
this day by conſent of qll, notwithſtanding the Stacute of L2uia emproves terrarum, 6 E.G. 

Dier 78. By ſpecial conlent of the parties, a reea:ry may be for defaulc of paiment of renc 
without demand of it. And divers other Caſes were puc where conſent of che parties (hall 
alter the form and courſe of the Law. y. Ocherwitc no aflurance may be of an advow- 
ſon, commons in grals.&c. to barre remainders or _—_ expeRant upon eſtate tail : 

2 The 
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""J The ſame Law of Common of paſture, Franchiſes, Liberties, Priviledges, as to have Felons 
obods &c- Waifs, Straies,&c. Et ſepenumero neceſſits vineit communens legem, & qued 
Ke 0 vneceſſarium oft, licitum oft. As if rwo joyntenants be of land to them and to one of them, 
; = +/+ they ſhall nor joyn in a writ of Right. But two joyntenants and to the heirs of one of them 
/ of an advowſon ſhall joyn in a writ of Right of advowſon. And the reaſon of the diffe. 
4 © rence is, becauſe that in the firſt Caſe they have ſeveral ways and remedies, as it is agreed . 
> '»> i 46 E.3.21. Butin the other Caſe if the tenant for lite ſhall not joyn with him who hath 
> Wi of, '*”"* the fee, neicher the one nor the other ſhall have any remedy ; and therefore in ſuch Caſe, 
os wn FO pecſſira vincit legem. See Sit William Pelbams Caſe inthe firſt Reports 
hov-4e / *Hi)" 2. As tothe demand of the rent, or penſion of 4. marks ifſuing out of the ReQory, ir 
— #-*7 ,was reſolved, That the Writ was good enough, for here is notany incertzivty, for one of 
nd Poe” FAC » 3 o - . 
=. ewo ſeveral things is not demanded, bur one thing onely is demanded, for the demand is 
Z , of a rent or penfion of 4. marks, fo that there is not bur one 4. marks, And in this Caſe 
: redditue and penſie 25 the Cale is are ſynonym, For theſe latter words, exennt de r:8e. 
ria, prove it to be a rent, for if it were but an annuity, then it ſhould not be iGning out 
of the ReRory, bur the perſon in ſuch Caſe ſball be charged is reſpeR of the ReRory. 
And in 11E.3. Annuity 27, there one granted by deed quandam arnnam perfionem uniug 
robe precis nnins marce, vel nnam marcam. 22 E.3. 4 Lacies Caſe, there an Abbot 
granted qu4ndam annnam penfionem,&c. and F.N.B, 231-6, the Wri: of annual: pron 
front : By which it appeareth, that penſio & annaitas, or annual reddirar are all one, 
and principally in the Caſe at Barre, when it is alledged ro be ifluing our of the ReQory. 
And if a Wric be brought de reddirw, five amnxitate, exewnt* out of the mannor of D.it is 
good enough for the cauſes aforeſaid. 

3. It was reſolved, that common Recoveries are ſo uſual, and their form and order of 
proceegiag ſo ngorious by appearances the farſt day, and greats, &c. that the Law taketh 
knowledge of them; and therefore the Judges ex officio, withour allegation of the party, 
ſhall rake notice that they are Recoveries had by aſſent of che parties for aflurances of 
lands, 2s in 1/imbi/he and T alboys Calc, Plow. Comm. 56. Recovery in Formedon 2pper- 
rech ro Judges to be by conſent of parties, becauſe the tenant was not effoined. nor deman- 
ded the view &c. but appearech the firſt day and confeflech the Afton. Vide Plow, Com. 
FI5-in Stowels Caſe, that the common uſage in theſe Caſes of Recoyeries is to be allow- 
ed, and that in them the intent of the parties is to be obſerved. 
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Mich. 35 & 36 Blizz, in the Kings Bench. 


Rowlands Caſe. 


C5) Þ an Ejeftione firme between Jobn Rowland, alias Steyner Plaintiff, and Piliam 
James, and William Sherive Defendants of lands in win the County of /Yorceſter upon 

Not guilty pleaded the Jury found for the Plaintiff : And now it was moved in arreſt of 
Judgement, that upon the YVenire facies no return was endorſed, nor any name of any She- 

riff appeared upon the back ef the Writ, nec qued executio brevis pred” pate in quodam 
panelle,,+c, but a pannel of theJury with their Manucaprtors was atinexed and ſewe\ to the 

faid Writ ; and alſo Tales was awarded, and pannel of Tales annexed, but no return of 

them, nor name of Sheriff to it, but the Peſtes made mention that they were returned by 

þ the Sheriff per mandatuw Faſtic*. But it was moved that that would not ſerve, tor the 
E- Sherift ought to return the Jurors, apd the T ales allo ; and where chere is no return it is 
» nor remedied by the Starute of 18 Eliz..cap.14- nor by any other Statute, but inſufhcient 
returns, ot which want form ; And therefore a notable precedent was cited, and Judge- 
ment given in the Common Pleas, Trim. laſt paſt, between Harbert Barney and others 
Plaintiffs, and Walkley Defendant, Triw: 35 Eliz.. Ret. 1251, which followeth in thelc 
words ; Poſftea continnaro proceſſu inter partes pred' de placito pred' per Jnr" poſer” rae 
:nter eos inveſpeft bic nſque hunc diem,cc. Er mode ad hunc diem venerunt tam prediit 
H.B.&c. quam pred' .W. per attors' ſnot pred' : Et ſmper hoc idew Johannes 1. cur* hic 
dat intelligi, quod queddam breve de Venire facias hic duedecim,e-c. inter partes pred 
ae 
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de pla cite pred”, 4 dic ſanfle Trin' tn tre! ſeptiman' ultimo preterit”, retornat' fait al 4 4 ar4/ 
bum, & ab/que alique indorſamento five ſcriptura ſuper dorſum tju/dem brevis in lign- |; efort Wi 
li Civitatis Glonc' annex”, arraidt* inter brevia de tres ſeptiman' fſantte Trin' remanen' A FJ 
affilat', nullamque faciend” mentionem ſuper breve illud de aligns Vicecomite, qui retorn' } wv þ ach 
brevis illins warrantizaret, nec qued exrcnrio patet 1n att” panel” eidem brevs I | « eh fl 
rendo qued breve illud una cum panel!” de neominibus Jur & proceſſ. inde retornat' adnihi- 4% h 

lem”, & pro null habrantur, Super. quo brevi pred”, ac dorſo e)n/dem brevis, una cunt  ©*7 
panell' annex', per Juſt ic” hic viſe & wmſpeit, ail” allegatio dicts Johan' Walkeley con, er *%fl A 
perta eſt vera, 1deo conſider at” eſt, quod pre breve de Venire fac), ac panel” erdem breus/ © Las IE 
annexai', necnon totus proceſſms ſuperind* retornat', adnibilentur, & pro nulls habrantur, ©" | 
Et ſuper hoc pred” H.B.&c. petunt breve damine Regine Venire facias de novo hic duode-" © * 
cim,'3c. ad triandum exitum pred” ſuperins junttum, & ti conceditur : [deo praceptum 

eft vicecemiti, quod venire faciat de novo hic in craſtins ſanta T rinit' duodecim, ec. per 
guer, cr. And note that the faid Exception was taken after verdiQt, as in our Cate at 
Barre. And ſee the like prefident, Mich.z2 HS. Ret.112. in the Common Pleas : Bur 
there the Court would adviſe. And it was moved in the Common Pleas, 25Etir. in the 

ſaid Cale of H.B. that the taid Writ upon examination might be endorſed and amended, 

0 non allecatur : Et \ndiciam wiſnpra. And (0it was prayed in 33 H.8. butthere Curie c 


adviſare vault. 


| — 


Mich. 44 & 45 Ez, in the Kings Bench. 


The Counteſs of Railands Cale. 


Þ* D:bt upon ah Obligation of 500 |. broughe by the Counteſs of Rerland + The De- ſh wo mY 
fendane pleaded to ifſue,and it was found for the Plaintiff. And now in arrelt of Judge- (Qt y Ut 
men it was ſhewed, Tract one Robert Moore was returned upon the Venire facies, and fo, ,,,-) + 
named in the diſtceſs, bur ia the pannel before che Juſtices of Nis prizs, by miſprifion be | «+ « © - 
was named Robert Mawre, and !o upon the Poſtea ; upon which it was ſaid, Thata flran-/4> =; ts, 
ger who was not returned was (worn and gave verdict ; for whzch cauſe Judgement ſhall 942 # * 42 
not be given. But ic was refolyed by the whole Court, that if it may appear upon exami- 6 a v4 4 
nation,that his right name is Robert AMorre,fo that heis well named in the pancel upon the [4TL D no# 
Venire faciar,and alſo that he is the lame man who was returned, and was lworn, there the | | . 
Peftea ſhall be amended, And to this purpole, vide 9 E.4 14. by Danby, & 19 H.6. tit,” . 7 Hex y 
Amendment Br.37. 27 H.6 5. by which Booksit appeareth, That if one be well recur- 
ned in the pannel of Yenire fac', and miſnamed in the Diſtringas, or Habeas corpor', tha: 
ic was am*ndable ; bur the proces againſt the Jurours was diſcontinued : But at this day 
after yerdif jadgement ſhall nor be cherefore Rtayed, far all diſcontinuances are reme- 
died by the ſtatute of 32. H.8, and 18. Eliz. Bur at this day if = Jurour be miſnamed in 
the Pannel of vexire fac". although he be well named in all che ſubſequent proces ic cannoc 
be amended. And fo it was adjudged M. 35. & 36-Eliz. in the Kings Bench in Co{wels 
Caſe; And afterwards the Sheriffe was examined, and upon examination it appeared thac 
the crue name of che Jurour was Robert Moore, and that the ſaid Robert Moore who was 
returned appeared and gave his verdit ; And thereupon for the reaſon aforeſaid,the Record 
of the Poſtea was amended by che opinion of che whole Court. viz. Popham cbicfe 
Juftice, Clench, G awdy, and Fenner. 
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Mich. 35 & 36 Hl; ip the Kings Bench, 


Codwels Calc. 


j JIN #n appeal of Maibem between John C edwell Plaintiff, and Thomas Parkiy Dew 
m7 Allen the parties caine tO ifſue, and the. Jury fouad forthe Plaintiff; And now i; was 
moved in arreſt of Judgement that there was yariance berween the pannel of the } 7;1+ +... 
cias and the Diſtringas and Poſtea in the name of one of the Jury, who appeared arg 
gave yerdiR, for in the pannel of the Yerire farias he was named Palms Cheale, and in the 
Diftringes and Poſtea he vias Paxlus Cheale ; and becauſe the name was miſnanicd :n 
the Yensre fait, and chiefly in his Chriſtian name, the Judgement was ſtayed , bu: if h- 
had been well named in the pangel of Yenire facias,and mifhamed upon the D:fſrino x or 
in the Poftea, upon examination it ſhall be amended, N 


PA jo <a 


[43] 


_— 


Mich. 37 & 3S Eliz. 1n the Kings Bench. 


Nichils Cale. 
amberlain brought debt againſt Nichols upon a fingle Bill ; The D:tcnd2ft rlc2- 


H 
"Oy, of-1 "Ss C5 paiment without acquittance, upon Which they were at iflve, and found tor the 
—I 


ry «ff 144 Þlainciff; and although paiment without acquittance is no plea, and iſſuc is j-yricd Upon 

oof, { = thing not material ; fer if the Defendant bath paid the ſumme without acquitznice, yer 

oe tT , 54? the ſingle Bill doth remain in force : But for as much as there was an iſſue joy;ed upon 5n 

: affirmative and negative, which iſſue is found for-che Plaintiff, ic was expreſly helped by 

the Statures of 32 H.8. & 18 E/iz.' and upon that the Plaintiff had Juegemen: ; pc 

which Judgement a Writ of Error was brought upon the new Statute, and there upon 
- good confideration the Judgement was affirmed. © wod nets. 


——— L 
4+ CE ee er es es es ts 


— —_ 
-—_ 


Mich. 38 & 39 Eliz. 


Bohuns Cale. 


(6) N33 H.S, Grey ahd Elizabeth his wife being ſciſed in the right of the laid E/1z4%:r/ 
of the Mannor of Empoles in Wefthal in Suffolk , in the ſame year levied a fine therovr 
to Nicholas Bohn Eſquire and his heirs, by the name of the Mannor of Empoles, ard ot 2 
oreat number of acres of lands, meadow, &c.- according co the common form o! h1n:+ , 
and the Mannor and tenements were valued at 20. marks per axmwm,to that the fine in tis 
Hamper was 26 s. 8 d, which was endorſed upon the Writ of Covenant ; and always tie 
fine pro licentia concordandi (which is called ih Kings filver, or the Poſt fine) is the fice 
in the Hamper, and halfthe faid fine more. As in this Caſe the fine in the Hamper was 
265.8 d. andihehalf is13s, 4d. in all amounting to 40s. and yer the Clark made *11- 
try of the Kings flyer in this form, Nicholaus Bohun ermiger* dat domin« Regir® 4o 1. 
pro licextia concordandi,&c. inplacite conventions of ſo many acres of land.meadow.&., 
leaving out the Mannor, and following the other words. And for this miſprihon -1/44.» 
Who was couſin and heir of the ſaid woman brought a Writ of Error in the Kings B-1.! , 
and the tranſcripr of the ſaid fine, And Error affigned (2movgſt others) in the laid Pu. 
becauſe the Kings filver was no: paid as well for the Mangor as for the tecements. \\ +4 
after that, the Judges of the Common Pleas were moved to amend this fine in open C317 
and becauſe it appeared to them upon examination and upon ſight of all the par's ©! 
fine, that ic was but onely the miſpriſion of the Clark who entred the Kirgs (i!vc:, 


—— — 


Pare V. and amendments of Records, Fines, &c. 


— —— — — — 
—— Q—— _ — 


that tie faid funme of 42 5. was in truth the fine as well for the Mannor as for the relidue. 
And always tie vajuc eatied upon the back of the Writ of Covenant, is the warrant for 
the entry of the Kings blver ; and al:hough the cranſcript of the fine were removed by \\ ric 
of Error : yer tor as much 2+ the body of the Record did remain with them, they unani- [ 4] 
mouſly agreed, That the 1a1d entry ſhall be amended, and ſhall be made 19 a Wric ot (_ 0- y 
vyenant of the Mannor atore(ai4,and of all the ſaid acres, &6: as it ought to be. And after- ,/ 
wards upon diminution alledged in the omifſion of che ſaid Mannor, and the encry of the / 
Kings ſilver, a Writ was directed co this purpoſe co the Lord Ander/on, who ohe day this 4 
Term move. all the Juthices of Serzeants Inne in F leerſtrect ro know their opinions con- J . fo. *%,Y 
cerning the ſaid amendment 'n this Cale depending the Writ of Ecror. And it was p ya, 4D 
reſolved by Popham chict Juttice of England, Periam chiet Baron, Clark, Walmſly, Fen-,} PIRghs 
ner, Owen, and Emyns, Tra: the ſaid Entry of the Kiogs ki!ver ſhall be amended, and Fur” WW. 
that pendant the Weir of Error. Alſo where the Writ of Covenant ſhould be Teſte me- ; DYary 
5pſo, the Writ was, Drfte meipſo, which, was inſenfible and vicious ; and that was Me 
amen:ed by all :h-1r opinions, ; 
No:e Reader, thrice Prehdents and Reſolutions of the Jufgices to!;owing 1a the like Ca- 
ſes were ſhewed to the faid Juſtices b« tore that they refolyed of che principal Cale. 
la Eſſex, Dewlings Caſe.&c. Fine levied, H:4.6 E.6. certified Writ of Error, Afich, 
24 & 25 Eli. and cer:ihcate by Writ of Certiorars Paſche26 Eliz, & Trin.26 Eliz, 
EX a(ſenſ(n mum Jauſtiiar* ac Regio Banco, & C om munt Banco, "On Baron a: Sacca- 
rio, peadant the Writ of Error, Proclamauons endorted /uper pedem fints were amended, 
according to the Proclama:ions upon the note of the fine remaining with the « hiregrapher, 
xr pater de recordum. I he | (tices of the Kings Bench were then, Wray, Thomas Gawdy, 
Ajhffe,and Clench ; And the Jultices of the Commen Pleas then were Anderſon, Mead, . 
Windham, and Periam, and the Barons of the Exchequer were Manwocd and Shure. 
Ia Kent, Kerrles Ca/e. The returnot the Writ of Covenant was, O#. Parif. 33 H.8. 
and in truth was eogrofled Tri: equen. but was entred thus. /cil. poſt conceſſ. & recor= 
dat* in craftin' [ant' Trimt', anno;0 H$. where it ſhould be 32 H.$. and chereupon 
a Wriz of Error was brought : An pendant the Weir of Error, the Juktices of the Kings 
Bench, by the R:tolution of Fray, Gaway, Clench, and Share ( ſedente Curia) the Re- 
cord was amended in theſe words, Er poftes conceſ]. craſtin* T rinitatis 32, And upon 
that a Rule was eatred 1a the Kings Beach Ter. Mich.27 & 28 Elic. And ut appeareth 
by the {aid Rule tha: the Juſtices of the Commen Pleas, tat i> to fay, Anderſen, Periam , 
Windham, and Ryacs aticared to it :: And Rodes faid, That there was a good preſident in 
30 H.8. abi pes finis was amended by the note and the Preclamations, &c. 
3. Morgans Cale in the County of Oxfera, Certificario note 7 wdicw, (cil. Concer 4is 
partinm fmit nh: verbtis, [n Precipe dz duabus parribus Reftorig cet de diuabu part” ren ”, 
& per vitinm Clerics [criptor” in contorata, def yrcian' recognovit partem uliim quam, fc, N 
et pes fins, & nota cum ( hirographar' r:(7e ingroſſant*, VIZ. recogrovit partes quas, ut ul- I 
las quar,c, Anda Writ of Erros depending upon this, Hill, 38 Eliz. emendatur certie 
ficatio Judicus per notam C> pede fins, rex Curiam, betore Judgement given 1n che Kings 
Bench ; and thercupon che Haintiff in the Writ of Error moved the Court of Common 
Pleas, that for as much as the W:1t of Error was depending, that the fine might be iz fats 
que prixs before the amendmen:, as it was certified before the Wrir ot Error ceruficd. 
And the Juſtices of the Common Pleas, /cil. Anderſon, Walmeſley, Beamont, and Owen 
denied the motion, and awarded that the amendment ſhould Rand, al:hough that it was 
after the Wrir of Error brought. 
4. In Suffolk, Downs Cale, Mich. 38 & 39. by the motion of Williams Serjcant at 
Law proclam” pedus fintowere amended pro preclam' note, in thele words, Upon the toor 
of the fine proclamation it was indorſed to be made 30 7/4, which was after Trinity . 
Termended ; and upon the note of che fine it was 30 /«nis, and well, and duly done,and 
emendatar per Curiam after Writ of Error brought ; and that aftiganed for Error, And 
ſo in the principal Caſe the Roll of the Entry of the Kings filver was amended (a Writ of 
Error depending and tha: afſigned for Error) according to the Writ ef Covenanc,the Note, 
the Foot, and the Certificace of che Judge iz theſe words (de manerio de Empoles cum per- 
tinentits ac) which by the negligence of the Clark inthe entry of the Kings filver was 
omitted in the Roll, and are fully extant the Writ of Covenant. Note Foot, and Cer:i- 
ficate of the Judge: And becaulc it appearech that the whele ſumme was paid to the 


Queea 
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Queen as well for the Mannor, as for the reſidue, and fo no prejudice tothe Queen, it was 
amended, as is above. | 

5. Mich. 33 & 34 Eliz. berween Pan and Covert, The Records {before amend. 
ment) were is Com Swſſex, and amended, and made Kaxc* as the truth was. And two 
other fines, 141.33 & 34 Eliz, were amended, and pro civitate (Eborum) made Ebor ww. 

6. Suſſex, Wealches Caſe, Cognitio Juaicis. The Townin which, &c. wasto be Sql. 
barft,as the truch was, and the Writ of Covenant, Note and Foot were Salburft, and ic 
was amended, and made Salchurſt per Curiam., Anditisro be noted, Dnod tales emeny.. 
daiiones per mandatum Curie, ntrantwr in dorſo Records, by the Rule of the Court. 


CC OO AE Ee 


— mm. 


1 Paſch. 41 El in we Kings Bench. 


Freeman Cale. 


45] Rror by Sevith againſt Freeman ina Recovery in Waſt : E. Writ was in recital ©* 
WE of 57 Ei Statute of Glouceſter, ned nullns faciat vaſtum venditionemw er deftlriftionem, oc 
; "ts Where it ſhould be deſtruftionem, And it was prayed that this original Wric might be 
PA "hh / amended, being bur che miſpriſioa of the Clark, who hath miſtaken one word in the S: 1. 
sf Pewy * '/ rute of Gloncefter, upon which the Writ was grounded. Ard the mifprifion i125 but jn 
” Ac ?-—One letter, that is to ſay, deſtriftionem for deſtraftionem, And the whole Court upon 
| te 5 2,04 debate and conſideration at two ſeyeral times reſolved : 1. That the fame was mar- 
rer of ſubſtance ; for diſtrifQio 15 a Latine word, and alcereth the ſenſe of the Statute. 2, Thar 
it cannot be amended by any Srature, for matter of ſubſtance in an original ric is no: 

remedied by any Statute, bur matter of form onely. 
Note well Reader, upon conhideration of the Statutes of 14 E.z. cap 6. Star” 1, 
9 H.5.cap.4. 4 H6. cap.3. 8H.6.cop.12. 32 HS. cap.20, & 18 Eliz, cap. rg. 
If a Writ original in this Cale wane form, or contain falſe Latine, or vary from the Ree! 
Ker in matter of form after Judgement, no Judgement ſhall be ſtayed or reverſed. Bu: if 
x want ſubſtance, as inthe Caſe at Barre, although it be miſpriſion of the Clark, it is ror 
remedied by any Statute. Fide 3 E.6.86, 10 E.3.482,553.41E.3.14. a5 E.3.6. 4 H, 
6.16.7 H.6.40.21 H.6.8. 40 Aſ.26.1t-H.6.34. 27 H.6.6. 27 H.6. Amenamert 34. 
28 H.6.8. 2 H,7.11.9 H.y.16. 9 H.7.19.34H.6.26.35 H.6.10. 30 H6.4.8 E 4.4. 
(5) 10E-412.11E.4-14.22 E.4.21.47.13 H.7.11, 14H.7.13, Vide Mich.; E.6, Bend. 
leery the Juſtices of the Common Pleas in a Weir of Partition, added the word eftex/nrw, 
which was omicted : And in a Writ of Aiel they amended this word Ave, 2nd made 

it Avie, 


— - —— 


Trin 41 Eliz, in the Kings Bench. 


Cages Caſe, 


WP /,{ ws YNa Wiicof Error by Gege againſt Tawyer to reverſe a fine leyied 4 Ez. and affigned 
"Hes 4 3*4%1:4 Ifor Error that the Writ of Error bore date 24 April/s, rewrnable 15 Pa/ch. (which 1a 
WE @ done 4-rruth was the 15. day of April) and ſothe return before the Teſte. And it was reſolyed 
Ceerh . Ay the whole Court that it ſhall be amended ; for a fine and common Recovery are bu 
| &y.< 6 _ ” common aflurances, made by conſent of the parties, and therefore ſuch miſprifiens may 
W ban 4, be amended. Burt in other Aﬀtions no admendment ſhall be in ſuch Caſe : And it was 
4 730 ": 4 ſaid, That in 1$ Eliz.. berween Norr# and Braybrook a Writ of Error was brought to re- 
EP », 5 ” verſe a Recovery in 19 H.8. ang the Tefte was a day after the Return ; and becaule1: 
p / appeared, that it was the miſpriſion of che Clark, in cafe of common Recoyery, ic was 
; amended, Vide 11 H.6, 2.6, 


- $ . 
& $v-0 


'  andamendments of Records, Fines, &c. 


Trin. 41 liz, in the Common Pleas. 


Cookes Caſe, 


Halenoxr brought 2 Forwedon againſt Cook of the Mannor of 1/field inthe County [8] 
Suſſex, The tenant pleaded in barre a common Recovery againſt the donee in rail ©, 5 + 
of the ſaid mannor ; The Plaintiff pleaded, Nl tie! Record, upon which they were ac . - +> 9. W/7. 
iflue; And the Record was Iffie/d by drawing = ftroke, and making an /. an f. ſcil, If + *; WO” 
field. And the Court was moved to amend ; and it was refolyed, Tha if it may appear to**"/ a Y 
chem, that it was the miſprifion of the Clark, or corrupeed after, that it Cotes.) tek. * 
And to induce the Court to it, the tenant ſhewed, That che Recoveror im who 

was tenant in tail by deed, which recited the Recovery by the name of 1{field, and that he 
enfeoffed him by the ſame name, and divers conveyances after the Recovery, and all by 
the true name of //field. And the Cour: agreed thac ic ſhould be amended, and the rather 
thiat it was a common Recovery which is ſuffered by afſent of the parties for aſſurance 
of lands. And thereuyon it was amended, and Judgement given agaiaft the dewmandaac. 


e 


Caſes of Pardons. . 


Mich. 35 & 36 El, in the Starre-chamber. 


Franklins Caſe, 


A Queſtion was referred to the confideration of Coke the Queens Sollicizor General, [| 6 

of the Court of Starre-chamber, berween Downing Plaintiff, and Franklin, PT ted 
Eden, and others Defendants, upon the general Pardon, 19 Feb. 35 Eliz., and the Caſe 5 4457 & 
was, That the Bill of Dew=sng was exhibited into the ſaid Court five years b:fore the laſt Pan by + 
Parliamenc for Riots, Roucs, &c. and what thing was pardoned by the faid al Pare ge 02 50 7 "2 
don was the Queſtion : And that depended upon two branches of the ſaid A, /c1/. And 7, 5" 2% 8 
alſo except all penal:ics, forfeirures now due, accrued, or grown, or which ſhall or may be '- "au 
due, accrue, or grow to the Queens Majeſty by reaſon of any offence, miſdemeanor, or "7... 
coMempt, and whereof and for the which any Aion, Bill, Plaiac, or Information at any "= "of nol 
time withia' 8. yrars next before the laſt day of ory 97 vv Seffion of Parliament, hath * 
been, or ſhall be exhibiced, commenced, or fued, and ſhall be there the laſt day of this } 
Sc ſion of Parliament depending or remaining to be proſecuted. And nex: following there 
is another Exception, /ci/. And allo excepted our of this general and free Pardon, all of- 
fences, diſcords, covins, fraues, deceits, and miſdemeanors, &c. whereof, or for the which 
any fuic by Bill, Plaine,&c. within four years next before the laſt day of this Seſſion of 
Parliament, is or ſhall be commenced,or exhibited : And upon conſideration of tieſe ewo [47] 
branches, the Sollicitor General did certify , That the fine due to the Queen.was excepted, 
and the Plaintiff or Actcoracy of the Queen may proceed tor che fine which is excepced, 
and that the Queen ſhall have it, for without proſecution the Queen cannot have a fine, 
nor the party his coſts. Er quands Lex aliquid alicxs concedit, concedere videt" & id, fone 
q*0 105 ipſa eſſe non poreſt : But he certified, char the impriſonment, and all the corporal 
| in the ſaid Caſe was For in the firſt of the ſaid two Exceptions the 
oftence it ſelf is noc excepted, bur the forfcicure,penalty, and profic due to the Queen. And 
the impriſonment or any other corporal puniſhment is noc excepted, for it is tet 
iacluded within theſe werds, Forfciture, penalcy, or profic, Bur if the Bill had been exhi- 
bited within the four years, then the offence it ſelf being excepted, by conſequence all inci- 
dents, or appendantsto ir, as well corporal, as pecuniary, are excepted. And therefore in 
ſach Caſc nothing is pardoned : Which Certificate ofcentimesfince hath been coofirmed 
by the opinion of the Court of Starre-chamber. 


Hill. 
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Hill. 29 Hz, in the Starre-chamber. | 


G albert Liitlctons Cale, - 


Bb Ecween G=ilbert Lirtleron Eſquire, Piaiotift, and the Lord Daley and others Defeh- 
f 45 Ge | Lg in the Scarre-chamber, the Caſe was; Ac the laft Parliament which began 19 
be. x <þ/  Febc35 Elic. in the al Pardon is ſuch Eacepcion : And alſo excepred our of this 
G & Cl / +/ ocneral Pardon all a Ke. whereof, or for the which no ſuic by Bill,&c, art ary tme 
Zu 4] within fouryears next before che laſt day of chis preſear Parliament is, or ſhall be commen. 
 .. /<:+ cd or Exhibited in the Courr of Starre-chamber, and now is, or the laft day ofthis Seflion 
/ - _- | ſhall be hei depending. Azdthe Bill was exhibiced by Gas/berr Lirtlerorn, Hill. before 
oe £44-/:+9: 7 * the Pirliaments and procefs awarded returnable Paſch, next following, which was atcer 
/, -» . be Parliament ;' And if this ſuit ſhall: be ſaid depending before the recurn of the proceſs 
P /{,,/ /{. - was the Queſtion. And firft; it was objeſed, that the words of the Exception are, Sui 

fs ber 21h -by Bill depending, and it cannet be ſaid ſuic nll che proceis be returned. 3. Ir was o- 
8/7 ſerved, Thatinthe next proceeding Excepriencpncerning ſuirs commenced within 8,years, 

PA. -/ 4 there the conclufien is, Depending, or remaining to be prolecated, which words (or temai- 

- ning to be proſecuted) as it was faid, extend co Bills nor depending, ſ#s/. when the proceſs 
E is riot returned, but no ſuch words are in this Exceptiog, And to prove that the Bill was 

not returned before the proceſs recurned, tþe Defcadants Councel reſembled ic ro Wrus 
at the Common La, where divers Books were cited, to prove that original Writs are noe 
ia Law depending before their returns, 21 £.4.55. a Wric is attamined as ſoon a5 it is ſea- 
led, but it is not depending cill it be returned, 18 H.8.5. acc. But it was anſwered and 
reſolyed, That there was 2 great difference berween original Writs purchaſed out of the 
Chancery, and returnable in the Common Pleas, or Kings Bench; for there in as much ag 
the original cometh our of another Court, the Common Pleas, or Kings Bench hath not 
any Record before the recurn thereof : But in che Caſe at Barre, the Bill is exhibired in the 
* Starre-chamber, and proceſs ifluerh out of the fame Court, and is returnable in the fame 
Court ; and therefore the ſuit by Bill ſhall be faid depending before the return, or fer- 
ving of the Swbpeene. And it was ſaid, that ſuit by Bill depending, and Bill depending are 
all one ; forthe Bill is,Origo res & caput ſette; & rer denominatar 4 principaliors parte: 
And the Attorney General ſaid, That where an original Writ is eken our of the Chan- 
cery returnable in che Common Pleas, or Kings Bench, in ſuch Caſe after the Writ ſhall 
be returned, the Writ ſhall be ſaid peadanc from the day of the Tefte of it. And if the 
cenant alien before the return, and after the 7efte, it ſhall be faid an alienation pendane 
the Writ ; or ifthe Defendanc take out anecher Writ before the rerurn of the fit Writ, it 
ſhall be faid 2 purchace pendant the firſt Wriz. And it is faid ing H.6. 54. that where 
a Writ of Covenant is purchaſed to levy a fine,aad before che return, Dedimaus poretcrim 
to recite, cum breve noſtruns de convertione pendeat ; and yet the Writ of Covenant then 
[48] is tot rerurned ; and ſo is the common experience at this day, vide 2 E.4q.rr. If = nave 
[mpedit be delivered to the Sheriff in che Courr of Common Pleas to be execuced, it is pen- 
dam to this —_—_— che Plaintiff may have a Prohibition for ſuic for the 1ame cauſe 
in the ſpiritual : And a man may purchace his original Writ, and at the ſame time 2 
Writ of Eftrepement. Alſo the words of the Exception were obſeryed, ſe:/. Wheree! no 
ſuir by Bill is, or ſhall be commenced, &c. and ſhall be dependiog the laſt day of this Par- 
liamenr. In which this word (is) is co-be intended, depending 19 Feb. which was the firſt 
day of che Parliament ; bur (ſhall be commenced) ought to be of neceſſicy afcer the ſaid 
19. day of Feb. which is always out of term. , And becauſe ic appeareth that the makers 
of the ARdid intend, that the putting in of the Bill onely into the Starre-chamber after the 
19 Feb. and before the ſaid laft day, ſhall be faid depending ; and ſo it appearerh that the 
ſaid words in the preceding Branch, /c:/. Depending or remaining co be projecured, are all 
one in effe& ; For which it was concluded, That im the Caſe at Barre, the Bill ſhall be 
within the true intendment of the ſaid Exception, to be ſaid depending. And thereupon 
ſeatence in the Starre-chawmber did proceed againſt che Defendant in che laid Bill. 


Paſch, 


Caſes of Pardons, 


Paich. 42 Eliz, in the Starre-chamber. 


Drywoods Caſe. 


Dex was Plaintiff againlt Appleron and others Defendants in the Starre-chamber 


latt general Pardon in 39 E/iz. And atcerwards the Queens Acrorney intormed for the 


for Riots, and Routs, and other Mildemeanors ; which Bill was vroughe before the '* 


ſame offences againft the Defendants, and followed upon the firft ſuic : And now a great ( b] 


Queſtioa was moved. It che ſai offences were pardoned or nct by the taid general pardog, 
And it is to know, that the ſaid B.ll began four years before the laſt day of the faid Parlia- 
ment, and within the 3. years. And the doubt was conceived upon theſe words of exce- 
prion of the ſaid Pardon, ſcil, And now is, or the laſt day of this Seſſion of Patiliamenr 
ſhall be there depending, or remaining to be proſecuted : And it was ſaid, Thatalchough 
that this ſuit was not depeading, becauſe the Plaintiff who tollowed for the Queen (tor 
every uit in the Starre-chamber is for the Queen and ſhe may pardon it) was dead, 
yer it was faid that theſe words (or remaining to be profecuted) ought to have conſtruftion 
in Caſes where no luit is depending, and yet may be prolecu:ed, and that is when the 
Plaintift dieth, or will not follow it, then the Queens Attorney may prolecute it for 

the Queen. But ic was relolyed by the two chief Juſtices and the chiet Baron, that theſe 

words, Or remaining to be prolecured, ought to be conlirued, ro be proſecuted by the 

party: Ard the ſaid words, remaining to te proſecuted are added, to remove a ſcruple 

which ſome conceived, That a Bill ſhall nor be taid depending till the procets be returned, 

al:hough that in Judgement of Law, the Bill in luch Calc is ſaid depending, 


—_ — — Wn —_ _ — 


Mich. 39 & 40 Eliz, in the Kings Bench. 


Vanghans Calc. 


N a Writ of Error between Hall and Vaughan in a Writof Entry in the quibas brought [49] 


in Wales : The Detcadan: pleaded Now diſſei/ivit, and pendant this plea the general 
Pardon in 35 Eliz. was made, by which all fines, amercemegrs, contempts, &c. were par- 
doned,&c. and aft. r divers conticuances iſſue was found for the demandan:, ard Judge-' *, / 
ment given, /ed non 1n maneria 9n54 pardenatny. And the principal Error which was' **/ © 
aſſigned was, becaule the Defendant ought tohave been amerced, becaule the general 
Pardon did no: diſcharge the amercement; for 1 was faid that the wrong, or the diſſei- 
fin was not the cauſe of the amercement, bur the delay of the Flaintiff ; for it the De- 
tendants come the h:{t day ard render to the demandants, they ſhall not be amecced, as 
14 E.3.. amerciament 16, 22 E,3,1 & 2. $ R.2. tit. amerciament 26. and divers other 
Books are agreed. And a Caſe was cited in the Common Pleas, A. 15 & 16 Eliz., 
wherea Precipe was brought againſt an infant. and pendant the plea he came of tull age, 
it was adjudged he ſhould be amerced for the delay, as it was urged after his full age. So 
in the Cale at Barre, for as much as there was delay as well after as before che pardon 
and the amercement was wholly for delay, for this cauſe the par./on did not diſcharge it, 
But the Court reſolved, the Judgement ſhould be affirmed. And in this Caſe theſe Points 
were relolved. 

I. Thattheoriginal cauſe of the amercement in the Caſe at Barre was the wrong and 
contempt of the tenant that he did not render the land to the demandanc, as he was com- 
manded by the Kings Writ; and al:chough the amercement .cannot be impoſed, nor the 
Queen entitled to it before the Judgement (becaute that by che Judgement the wrong is 
diicerned) and although the pardon comerh before the Judgement, yer the original cauſc 
of the amercement being 
aS1n Coles Calein Plow, Comm.402, And in Zuatermoignes Calc in 37 H.8$. 21. where 

if 
r 


pardoned, the amercemext it lelf by contequence is pardoned, [5] 


Caſesof Pardons. Pare V. 


—— —___ 


[5] 


——— OR 


;t is agreed, that a general Pardon ought ro be raken molt beneficial for the Subje&, and 
{trone againſt the King. : 
DD : D FA ; 

2. !t was reſolved, That all Statutes of Jeofails extend ro Wales, for the Statite of 
27 H $. hath made it parcel of Emg/and. Ard afterwards the Judgement was aftirmed 
Note, he that doch wrong, andat the firft confeſleth ir, and obcyeth the Kirgs Writ hall 
not be 2merced ; for prudenter agir, qui precepro legs coremperat : Bur every one who 
doth wrong, ard being commanded by the Kings Writ, qued juſte & fine dilatione reg. 
date. and he injuſtly maintain the wrong up-n Record in the Kings Court, and with 
orear delay enforceth the demandan:. to recover it by courſe of Law, peccatum percars ad. 
ait, qui ci:lpe auam feet patrecina defenſionts adjungit, ard therefore he ſt:a!l be 

1 D 
amerce.!, 


 —— — TO ————— ﬀ - -—— _ — ——— 


Hill 41 Ei, in the Exchequer. 


II'yrrals Caſe, 


IF. 40 Eliz, Ret.188. the Caſe was ſuch ; Thema: Wyrral and ja/per Boſwile were 

bound unto The. T hwaits in a Recognilancein the naruce of a Statute Staple 15 +, 
25 Eliz. in50o1., Andafterwards the laid Thwayres was outlawed in the Coun;y c 
Terk, $ Ofteb. 38 E!1z, ard afrerwards the general Parden atthelaſt Parliamnt 29 E. 
liz, was made. And if this deb: were pardoned or not was the Queſtion cow 1nth's Term 


2 | 
in the Exchequer. And that confilts upon two Exceptions in the taid Pardon, /c:i4. Ard 


allo cxcept out of this Parcon all ceb:s which were or be duero our Soverz £11 Lady the 
Queen, or tO ary to her uſe by any cordomnation, reccgnitance, obl:gatien, or ot! erwile, 
&c. And allo except our of this Pardon, all goods, chartrels, debts, aQtions, a-d fiits 
already forfeited. &c. by reaſon of any outlawry, or whercot her Majetiy by he: | :0hce's 
Letters Patents hath before the laſt day ot this preſent Sefſion made any vrant, cox cnar.t, 
or premiſe to any perſon, or pertons. Ard it was relolyed by the laſt Except on 1t 15 pro. 
ved, that the intention of the Queen was not to include debrs which accrucd to licr by 
Outlawry within the firſt Exception ; for there is a ſpecial ſaving. and in a fpccial mann: 

for thera by the laſt Exception. Allo the g-neral Pardon is to be raken mcoli benchic; al tc: 
the SubjeR, and moſt ſtrong againſt the Queen, 


_— — — — _— — — = "—— - - - _ — 


Trin. 41 £lz in the Kings Bench. 


Eizeins Caſe, 


N Appeal between Shagborongh and Biggins, the Defendant was found gu!'ry of man- 

{l2ughter ; a:d the Queſtion was if the Queea might pardon the burning ct the hand. 
And it was objected, That the Appeal is the 1uic of the party ; and now by the Stature 
of 4 H.7.cap.13. the burning of the hand is parcel of the puniſhmenc, As it it were ena» 
Red, Thar he who is atrainted in Appeal of Maibem, ſhall have Judgement 0! death, in 
this Caſe if one were artainted in an appeal of Maihem, the Queen cannoc pardon the 
execution of death, becauſe it js rhe puniſhment of the cffence at the tuit of the parts , Bur 
upon conference had with diyers other Juſtices it. was reſolved, That the Qucen might 
pardon the burning of the hand in an Appeal, and that for two reaſons. 

I. It appearcth by the ſaid Statute of 4 H.7. that at the Common Law a ran who 
had once had the bencfit of his Clergy, ſhoyld have it again, and fo in infinrum, wil: 
was remedied by the faid AR; fo thar ya auburn of the hand was to no other purpoic 
bur to ſignify ro the Judge whecher he hath had his Clergy before or nor. 

2. The burning of the hand is nor any parcel of the Judgement, tor then the Qu:*en 
could not parden it, becaule that the Plaintiff hath intereſt in the Judgewent, and tor «1» 
Callie 


"a + p 
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cauſe the Caſe of maihem which was put on the other fide was agreed. And fo the doube /f: _ 
io Ellen Lambs Cale, 3 Eliz. Dier 201 & 202. and in Mnaſgraves Cale in 9 Eliz. Dier tþ WY 4 7 
261. well eiplained. But chere it is faid, that che Queen cannot pardon the imprilon= 4" * i Y 
ment, for that is parcel of the execution of the Plaintiff in the appeal. And Taverners Aon as” 
Caſe, 15 Eliz. Dier 223. was agreed by all, That the Queen may pardon the corporal u/ 4, alien 
puniſhmenc ia Cale of Forgery, becaule that all ſuits in the Starre-chamber are bur Infor-.- 5-7 ' 
mations for the Qucen, although that the lui: be exh;bired by the party ; and the Queen, , . + ©4-* 
may pardon any offence for which any Subject complaineth there. Bur if Taverner had } 1 + -* My 
been attainted at the Common Law in an Action of Forgery of falle deeds, there the, 4 <1 + (4# 
Queen could nor have pardoacd it, 2, Jt was objected, That although the Qneen may, / <1 E 
pardoa the burning of the hand, yer che Defendant may be impriſoned at the ſuit of the / _ + * + 

party ; for before the Starute of 18 Eliz.cap.7+ the King may in Caſe of Inditment of, ,.- 4- + w- 
manſlaughter pardon the impriſonment, as appeareth in I5 H.7.9. but notin Appeal... Af 
And by the Statute of 18 E!:z. they canaot deliver the Priſoner before that he be burned 4 
in the hand. Bur it was reſolved, that for as much as it was enaRted by the ſaid Statue of | 
18 Eliz., that af.er Clergy allowed, and burning in the hand, the Prifoner ſhall be pre- 
ſently at large, and delivered out of priſon, which Act was reſolved to extend tothe Cale 
of Appeal as to the Caſe of Indiment ; and the Queen now hath pardoned the Durning 
of te hand, for this cauſe the burning ot the han t being diſcharged, the party alto ſhall be 
diſcharge4 of his impriſonment by good confiruRtion of the lame AA, ocherwile the party 
ſhould be lawfully diſcharged of his puaifhment, and yer remain perpecually ip priſon, 
which acyer was the intent of the makers of che ARt. And chereupoa Biggins was dil- 
charged. 


Trin. 2 Jacobi, in the Common Pleas. 


Halls Cale, 


Lice Coke libelled in the Spiritual Court againſt Rowland Hat for defamation, for , 
calling her teme pureine ; and had ſentence, and coſts were taxed. Er decret wm fuit C23 
quea predicting Rowlandra Hall foret movendus, & citandin, ad ſolvend* expen/. citrg 
tale feſt un. From which ſentence the Defendant did appeal, and Sefore the Fealt Hall cb. 
rained his pardon of che King ; and thereupon got a Prohicicion out of the Common Pleas, 
And in this Caſe four Poiacs were reſolved. 
1. That in all Actions depending between party and party in the Spiritual Court, where 
the ſuit is onely pro ſalute anime, vel reformatione mornmy 2s for defamation, or laying 
violent hands upon a Clark or the like, chere che Kings pardon is a barre of the ſuic, for 
the ſuit is not co recover any damages, or any other thirg but onely to i: flict puniſhmene 
upon the offender pro ſalute anime ; which puniſhment the King may pardon as well be - 
fore as after che ſuic begun, t »x in cruch ſuch ſuits are onely for the King, alchough they be 
proſecuted by the party, and likewiſe luits in the Starre-chamber preferred by one SubjeR 
againlt anocher, the King may pardon them ; for although that a Subje profſecucerh 
them, yerthe ſuics are for the King, and to puniſh che Defendants for their offences and 
mildemeanors by impriſonment and fine to the King. Bur if oge libel for Tiches, or contra 
of Matrimony, or for legacy, or the like, where the Plaintiff hath intereſt and property in 
the thing ia demand, and lentence (hall be given for him tor the thing he libelleth, there che 
King cannot parden the ſame neither before nor after the ſuit begun. 
2. It was refolyed that all proceedings in the Eccletraftical Court ex officio are for the [6] 
King. For which cauſe, whatſoever the ſuic is there che King may pardon it ; for they are 
onely to corre and paniſh the party for the offeace, or fin, which che King may pardon, 
and not for the particular incerett of the party. . 
3. It was - Cory That in the principal Caſe, although that the ſuit be for the King, the 
which the King may pardon, yet when ſentence is given, and cofts caxed for rhe Flaincft, 
now the party hath a particular 1atereſt in them by the lentence , which the King 
cannot pardon, alchough that day be given for the paimenc nom, wt ſupra. The fame 
m Law 
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aw of ſuits aforeſaid inthe Starre-chamber afcer ſencence given, and coſts ned G3, 
them. But if the pardon had been gotten before the 


the Coſts. 


Mich. 29 & 30 Eliz.in the Exchequer. 


Pages Calc. 


N an Information againſt Page and his wife for ietrufion in certain houſes in Lys Reg: 

in the County of Nerfo/k_, upon demurrer, the Caſe was ſuch; 1ndy leifed of the taid 
houſes in fee, holden in Socage, by his Will in writing deviſed them to hs wife (now the 
wife of Page, who was an alien bor) and before the death of /ndy the Queen by her Le:- 
ters Patents under the great Seal made the ſaid woman denizen,and atterwards /ndy Cicd ; 
and the ſaid Letters Parents under the great Seal were corrupt and raced in the Tefte,!o tha: 
now as it was raced and corrupted they bore date after the death- of [»dy, and upon thac 
Page and his wife got an exemplificarion of the inrolment of the Letcers Patents in the 
Chancery under the great Seal, which was with che true Tefte according to the truth. Ard 
after an Office was found before certain Commiſſioners, by force of a Commiſſion direted 
ro them under the Exchequer Seal by which it was found that the ſaid woman was an 
alien bora,&c. And in this Ca'e thele Points were refolyed by Sir Reger Manweed chict 
Baron, and the whole Court of Exchequer. 

1. That the office was inſufficient and void for divers cauſes, 1. Becauſe the office 

found by force of a Commifficn under the Exchequer Seal is not ſufficient to entitle the 
Queen to the lands of an $1ien born For there are rwo manner of ofhices ; one that velt- 
eth the eftare and pofſefhon of the land, &c. in the Queen, when ſhe bad not any right or 
ticle before, and that is called an office of entitling : As in Caſe of purchace by an alten, or 
the Kings Villain, or by any body Policick or Corporate in Mortmain, or by a perſon 
atrainted of felony, and the like : And ſuch office which concerneth freehold ought to be 
by force of a Commiſſion under the great Seal of England. There is another office. and 
that is called an office of InftruQtion, and that is wen the eftate of the land is lawfully in 
the King before, bur the particularity of the land doth not appezr of Record, ſo that it may 
be put in charge. As ifone be attainted of high Treaſon, all his lands,&c. are preſently 
by the Statute of 33 H.$. cap.20. in the King : Or if the Kings Tenant commit:ech felony 
and is atrainted, and dieth, in theſe and the like Caſes the eftate of the land without office 
isja the King : Bur jt doth nor appear to the Court of Exchequer, of what lands the 
perſon atrainted was ſeiſed of, at x mak of his atraigder or after, and if that be found by 
office "I of a Commiſſion under the Exchequer Seal, ir js a ſufficient Record to 1n- 
firuA the King of the certainty of the land &c. by which ic may be pu in charge. 
2. It was reſolved, That the office was infulſciene, becauſe it doth not appear what 
authority the Commiſſioners had, bur generally. [nguifitio capta,*c. coram. cc virtue 
cnjuſdaw Commiſſions exc dire, and for divers other groſs imperfeRions the office was 
adjudged inſufficienc. 

3. It wasreſolved, That in the Caſe of an alien, perſon attainted, fo long as he liveth, 
the Kings Villain, alienation in Mortmain, condition broken, alienation contre formar 


collation, 2nd the like, rhe jgheritance gr freehold of che land is nor veſted in the Kir? till 
othce 


Part V, Pages Calc. 


office found under the great Seal, for tharis an office of enticling. Vide 35 E.z. Villenage 
22. $E.4.4. 9 H 7.2. Mortnoain. 2 H.7.8. Condition 29 HS, Charter de Pardox 26, If 
an alien and a SubjeR born purchace lands to them and cotheir heirs, they are joyntenants, 
and ſhall joyn in an Allite, and che furvivor ſhall hold place till office found. Plow. Com, 
Nichols ( #{e, fol 477-&A1! E'iz Dier 282- alien nee- } ide Stanf. Prerogat. Regis, cap, 
18. fel.« 3. : ; , 

4. The great Queſt.oa of :1e Cale was, If the Defcadan's ſhould plead the {aid exem- 
phfication of the incolment ot the {aid Lecters Patents of alienation, by force of the Statutc 
of 3 E.6.cap.4.0t13 Eliz.cap.s. And it was objzeRed, that neicher an e:emplification, 
nor a conftar ot any Leners Patents were pleadable at the Common Luw, as appeare:h by 
the preambles of both Statuces ; and that this Caſe of Denization was out of the words of 
both Statures, tor the words of the puryiew of the Statute of 3 £.6, are, All and every 
perſon or perſuns, bo ies Pol:tick or Corporal, Whici lawtwly have or may claim by force 
of any Patent made (ince the 4. of Feb.27 H.$.&ic. and all other that now have, or here» 
af:er ſhall have any good or Jawtu.l eſtate, right, citle, rent, profic.&c. of, in, to, or out 
of any lands, tenemcncs, hereditaments, or cfhces under any ſuch Patentee or Patentces,&c., 
ſhall and may,&c. make and convey to themlelves title unto the laid honors, lands, tene- 
mers offices. 2ad other the premifles, >y,from a'd under the ſaid Patentees or any of them, 
& c. by ſhewing forth of any exemplihication or conliat of the roll, &c, And in the Calc 
at Barre, the woman doth not claim any eſtate, right, title,&c. of or in any lands, tene- 
ments, &c. by force of any Le:cers Patents, bur on: ly e> be made Genizen, which exteg- 
deth onely to ability and capacity ot her perlon, and not to any lands, tezements &c, nor 
unto any 01ng ifluiog out of chem, And it was objected; That this Cate was out of the 
S:atureof13 Elrzcars, tor che letter of that is, Thar all and every Patentce and Patcn- 
rees, their heirs, ſucceſſors, executors, and afſignees, and all and every other perſon and 
perſons, having by or from them or any of them, or uuder their title any eftate, or intereſt 
of in or,go any lacds, tecements, or hereditaments, or other thing whatſoever to ſuch Pa- 
reate: or Patencees kere:otgre granted, &c. For which it appeareth tor the reaſon afore- 
fail, that he who claimeth to be inade a denizen is out of thele words ; allo the Statute 
doth intend fuch heed icament, or thing onely as may be aſſigned or transferred over, which 
appeareth by the ſaid words, And a)jl and every perion 2nd perſons havirg by or from 
them &c. any eltare,*.c. ot inor to any lands.&c. to {uch Patentee, &c. eranted, But when 
the Qu1cen by her Le:cers Patents makech one a denizen, the fame 1s an individual and in- 
cident inſeparable: o the perſon of him who 1s made denizen which canvo: be paſſed over, 
and therefore this Cale 15 vu: et the laid AR: Butit was anſwered and reſolved by the 
whoie Cour:, 

r. That true it is, that an exemplificationgnor a conſtat was pleadable,and to be ſhew- 
ed to the Cour: at the Common Law, b:caule they were bu: he tenor of the inrolmen:, 
and the tenor of a Record is not plerdable by the Law. And with this agreeth che preamble 
of both the ſaid Statues, and the Stare of 6 Riz. cape 4, 

2. It was reſolved, That the faid AR of 13 El:z.. did extend to the laid I etiers Pa- 
rencs of denization ; tor jt was a great Queſtion conceived upon the faid At of 3E 6. 
Whether the Patentce h\miclt might plead the exemplification or conſtar of inrolmenr of 
his own Letters Parents by reaton of the ſaid words 12 the body of the faid Act, Shall and 
may &c. make and convey tothemſelvesticle,&c, unto tne ſaid honors, lands, tenements. 
&c. byfrom or under the ſaid Patentees.&c, So that by the words of the Act, the Paten- 
tees themſelves were left to the Common Law, viae 1 Eli, Dier 167, Sit Thomas WW rothes 
Cale ; for the remedy wheccof, the At of 13 Eliz, was made, which is more liberal and 

beneficial thea the ſaid AR of 3 E 6. for the ſame by exprels words extendeth to all Pa- 
tents wharlocyer, without any reſtraint: For it was relolved that theſe words, All and 
every Patentee 2nd Parentees, their heirs, ſucceflors, executors and aſſionees, is a dittin 
clauſe of ir ſelt, and cx:cndeth to all Lecters Patents whatloever, either conceraing lands, 
&c. or perſons,&c. or any thirg, or matter whatſoever. And in the next clauſe the words 
are, any lands, tenements, hereditaments. or apy thing whatloever. And afterwards to- 
wards the end. as ſhall and may ſerve to and for luch ctle, claim, or matter; and there- 
fore this AR doth extend ro Letters Patents of creation of Dukes, Marqueſles, Earls, Vi\- 
counts, and Barons. Allo to pardons of Treaſons, Felonies, &c. Outlawries, Infranchiſe- 
ments of Villains, and all o:hec Letters Patents which at the time of che exemplification or 
Mm 2 conſt 3: 
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times it beginneth YVidinns quoddam [criptum, &c. and then it is called a Yidimus ; 
For che antiquity of an »/peximss or Exemplification in the form that now 15 uled, I l1ave 
read jn the Chronicles of the Monaſtery of S. Martyn of Battaile, that King Henry the 
firſt invented the ſaid form ; for theſeare the words of the Chronicle, Contigit nam ex 
chartis Will fundatoris de Bello vetnſtate diſſolvi, unde Ode Abbas 4 Rege Hen. petiit, ut 
figillo ſmo remunita renever*. Rex aſſentit. Ac ubi in charts antaquy, poſterior ſolet 
mention facer' prior in hujuſmods verbis : Sicut charta ralus Regis vel hominu teſt atur. 
Rex Henr' ,ne clauſula illa reſcriberet', ſed aliam antea inuſitat', ipſe diftavit hoc mods 

Ononiam inſpeximus chartam Will, &c, (reciting the whole farlt Chapter) Fr ins/yta: 
Rex reddidit hanc rationem fatti ſui, $i enim (inquit) clanſula, que [uppreſſa iſt. mi- 
ime inſerta fuiſſer charte poſterior ſine prio* modicum conferret, nunc wero, nulla de pre - 
cedente fatta mentione, hec charta ſola ſufficit, etiamſi omnes alit deperis([ent, quoniam 


ego ipſe, que in perſona vids teſtifico. 


Mich 
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Mich. 3o & 31 Ez, in the Common Pleas 


K nights Caſe, 


N an A&ion of Treſpats Letween Knight and Breech, the Cale was ; The Prior of [6] 
S. Johns of Jeruſalem, ann) 29 H.8. made a leale by deed indented with the aſſent of vi 
his Covent under their common Seal, of divers houſes in Clarkenwel in the County of 
Mid. for years yer enduring, yeelding the yearly rent of 5 1. 10 s. 11 d. at four Feafts in 
the year, ulual in the City of London, ſcil. tor one houſe 3 |. 116. for another houſe 20's, <4 
and tor the other houles ſeveral rents reſidue of the laid rent of 51. 16s, 11 d. with Con- 
dicion that if the [aid rent of 5 1. 195. 11 d. be behinde in par: or in all, at any of the 
ſaid Fealts, that then the Pcior and his ſuccefſors ſhould reenter, And afterwards the faid 
Priory and all che poſſeſſhons hereof came to King H 8. by ſurrender of the fa'd Prior 
and his Covent, and by the Statute of 32 H.8. wh ch King H.8. in the 36. year of his 
reien by hs Le:ters Patents under his great Seal grante.1 one of the houſes (for which 20s. 
of the rear was for the ſaid l-aſe reſerved) to the leflee and another in fee, and afterwards 
the leſſee died ; And afterwards it was found by inquitrtion, by force of a Commiſſion. 
under the Exchequer S:al, that 37s. 5 d. parcel of the faid rent of 51.108, 119. reſer- 
ved by che laid demile for the reſidue was behinde at the teaſt of S. Atichael then for 2 
quarrer of a year then laſt pa't : And that che faid feaſt of 5. Michael was one of the uſual 
teaſts in London; and that after the Queen, and betore the Commiſſion returned, and 
before any entry Or teifure by her, by her Lerters Pacents under the great Seal, granted the 
refidue of che houſes to one in fee, who made che lea'ie rothe Plaintiff A night, upon which ({ 55] 
Breech the Detendont aſlignte of the Execncor of the fiilt leſſee encred, againſt whom 
K night rhe Plaintiff brougs: an Action of Treſpaſs. And this notable Cate was oftch 
argued a: Barre in tae Commoa Pleas, and open'y by the Juftices ar two leveral days ; 
and becauie that the Court was divided in opimon, this Caſe was argned in the Exchequer 
Chamber before all the Juſtices oft England. And after arguments at Barre, and diyers 
conferences had amongſt the Juſtices at Serjeants Inne it was adjudged for the Plaintiff : 
And in this Cate theſe Points were reſolved, 
1. That it was one :ntire leaſe, and conſiſted upon fix unities : 1. The demiſe is made 
by one word of dein:le. 2. To oneleflee. 3. To have one beginning. 4. One term of years, 
5. Oae determination of it. 6, Ozereſervation of rent in grols at the firſt ; and the { v4- 
delicet) afterwards doth not make ſeverance of it as this Cale is, bu: is rather a leveral 
declaration of feveral yalues of each parcel, by which it appeareth how and for whact rates 
the whole rent of 5 1. 105. 11d. is reſerved. Bur it was reſolved, that upon one leaſe 
ſeveral yearly rents by apt words may be reſerved, for the reſervation of the rent is nor ef 
the ſubſtance of che leaie, tor the leaſe may conht without any reſervation, either for pare, 
or fer all. And therefore if a man make a leaſe to B. ot the Mannors ot Dale, Sale, and 
Dews, tohaveand to hold to him the ſaid mannors for 21. years, rendring yearly our of 
the mannor of Dale 101. in this Caſe the mannor oft Dale is onely charged with the faid 
rent, and the mannors of Sale and Down are not charged with it; Acd in this Caſe the 
rent is 1acident to the reverſion of the mannor of Dale onely ; ard it in this Caſe the leſſor 
granteth over the reverſion of the mannors of See and Down, yer all che rent of 16 1, doth 
remain With the leſſor, and the lefior or his leſſee cannot diftrain for this rent inthe mannors 
of Sale and Down : Andin the ſame Caſe the leffor might have reſerved a renc of x 1, 
out of the mannor of Dale, during 5. yeats, and 10. out of the mannor of Sale during 10. 
years afcer, and out upon a Condition precedent, another upon Condition ſublequenr, and 
the third abſolutely, and to be paid at ſeyeral days and places, ; in which Cates without 
queſtion the rents are (eyeral, and for the rent of the one, the leſſor cannot diſtrain in any 
of the other : And a {urrender of one mannor ſhall not extin& che rents for the other. 
And therewith agreeth 14 Fiz, Dier un Winters Cale, 308 > 309. by three Juſtices] 
17E.3.756. 17 Aſ pito. & 9 E.3.12, And luch conſtruction agrecth with the truc 
intent of the parties, which is always to be obſerved, when the lame by reaſonable c20- (6 
fcuftion may and with the rule and realon of the Law. Yide2geE 3, 39, 29 Af. p. ) 
$2. :$ Eli. Dier 359.5 Af.p.6. 7 Aſ-p.t. 15 Aſ.p.ir. Butin the Cafe at Barre ic 
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Fo , was reſolved, thatthe rent was entire, becauſe theleflor doth reſerve the yearly rent (in the 
5: / fingular number) of 5 1. 105. 11 d: and afterwards when the leſſor cometh to his con. 
Fo //.,- dition for paiment of che faid rent, the condition is allo in the fiogular number, /:;7. 
-3 "if the faidrentof} 1.105. 11. be behiade in part or in all, fo thacthe ſame doth 2orce 
- @- Z A Y with the words of the Indenture (which import the intenc of the parties) that in this Ca 
"LL ren /e{ all be one intirerent ; andif it ſhall be ſeveral rents, tbea queſtion may be made of :1;c 
p validity of the condition which extendeth co the ſaid rent, &c. in the ſingular number, $24 


ED & benigne faciende ſunt interpretationes chartarum proprer fimplicitatem leicorum, ut re; 
= / Mags valcar quam pereat. And by this conftruQien all the parts of the ſaid Indenture well 
* " awgree with themſelves, and with the Law alſo. And che difference berween this Caſe ang 
% P $4. 7) Winters Caſe is, becauſe that there the reſervations are ſeveral, and here (upon confider;- 
>: C/ WA a4 tion of the whoke Indentare) intire, quod note. 
| o : 2. It was reſolyed, That admitting they had been ſeveral rents, yet for as much as the 
\ | condition was intire, giving one intire entry into the whole for default of paiment of any 
, V 54/ part, by the ſeverance of any part of the reverfion (if it were ia the Caſe of a common per. 
«© y - , fon)allthe condition ſhall be deſtroyed. And therewith agreerh the Judgement in Winter: 
© Caſe, 14 Eliz, Dier 308,309. 
3- The great doubt was, Whether the ſame being in the Kings Caſe, if the condition by 
the ſeverance of part of the reverfion ſhall be deſtroyed or apportioned. And 1. it was 
objected, that the leaſe in the Caſe at Barre was made by common perſons, and the reyer- 
fion thereof was veſted in the King by their furrender, and by the act of 31 H.8. in which 
Caſe the King cannot rake the ſame in other manner then che ſubjeR had ic before. For 
the Parhament which gave.the ſame to the King, ſhall binde the King as well as the Sub- 
. jet, and his gets ſhall nor be extended to doe wrong or injury to any SubjeR, a; 

itis holdenin13 £.4.9. «. 19 H.6. Br. Duinzim. 5 E.3.6, 17 £.3.40. Stamford 547. 

Plow. Comm. Nichols Cale 246- 2, It was objeRted, Thar if the Condition 12 this 

Caſe ſhall be divided, the Law and nature of the thing ſhall be altered by the Kings 

, and that the King cannot doe, for he cannot alter nor change the Law, or Cuſtomne 

of the land by his Patent. Vide'11 H.4.73. 37 H.8. Patents Br.100,&c. Ifthe Con. 

dition ſhall be divided, h: ſhall make two Conditions of one, and the leflee ſhall be (.b- 

je& co two, and for the not paiment of the rear to one; the orher ſhall encer, acd mary av- 

[56] furdities would follow thereupon ; all which ſhall be avoided, if according co the Rule 0; 
Law the Condition ſhall not be divided, But upon great deliberation, the Juices 0! |: 
Common Pleas having divers conferences with Wray chiet Juſtice of Exglard, Manwied 

chief Baron of the Exchequer, and all other the Juſtices, ar laft, upon macure confidera- 

tion it was reſolved, that che Patentee of parcel, ſhould not take adyantage of the Condi- 

tion. Butit was alſo reſolved, That as to the refidue the Condition doch remain with the 
reverhon which the King hath, and ſo no prejudice to any party, nor wrong done to any by 

the Kings prerogative, nor the King by his grant doth nor alter the Law. For the Law 

doth make a difterence berween the Kings grants, who always is preſumed to intend 
ardaa regni pro beno publics omntium,&c. and the grants of Subjedds who may follow 

their private buſineſs, for the grants of SubjeRts ſhall be always taken firof® againſt them, 

bur the grants of the King ſhall be incerpreted by a favourable and beneficial interpreca- 

"3 tion, fo that no prejudice ſhall grow to him * conftryution or implication upon his 
Þ grant more then he truly intended by ic. And therefore if the King grant land to }. S. ard his 
; heirs, andin truth F.S. is the Kings Villain, it ſhall not enfranchiſe the Villain by impli- 
cation. The ſame Law of an alien born, 17 E.3-39. Advowſon of a Prebend hclden of 

the King was aliened to an Abbot and his ſucceſſors ; and the King granted to the Abbot 

and his tucceflors, That the Abbot and his ſucceſſors ſhould hold the Prebead to his own 

uſe, yet he ſhall ſeiſe the advowſon for the alienation ia Mormaain, and ſhall deftroy the 
appropriation, for he ſhall nor be ouſted of his right to the advowlon by implication. 
Andin2 R.3,4- 21 E-4-46. & 34 H-6. If two are endebred to the :King, and the King 
releaſeth to one it ſhall not diſcharge the other. And in 6 H.7. 15. 11 H.7.10. if the 

King releaſerth all demands. a right of inheritance ſhall not be releaſed. 21 H.7.7. The 

-\ — lands in fee upon condition that he ſhall not alien, the ſame is good ; but :n 
all theſe Caſes it is otherwiſe in the Caſe of a common perſon. And in many Cats the 

King whoclaimeth by a Subje& ſhall be in better caſe in reſpect of the dignigy and prero- 


gative incident by the Lay to the perſon of the King, then the SubjeR himſelf by whom 
he 
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he claimeth; As if the King hath a rent ſeck by atrainder of Treaſon, or by grant,he ſhall 
diftrain for the ſame nor onely in the land charged, but in all his other lands, and yer 


the Subje&t by whom he claimerh (Mall not diltrain for the fame. If a SubjeRt have a 
Recogniſance or Obligation, and afterwards is outlawed, or atrainted, the King ſball ſciſe 
all che land of the conuſor ,or obligor, whereas he bimſelf can have but a moity : So in 
the Cale at Barre, the King ſhall take adyantage of che Condition without demand, and 
yer the Prior himſelt under whom the King chaimeth cannot reenter for defaulc of pai- 

meat of the rent without a demand. And it the King putchace a Seigniory of which hand 
was holden by poſterioricy, the King ſhall be in better condicion then the SubjeRt from 

whom he claimerh,and ſhall have che priority. And fo ſhall his grantee have ia ſuch Cafe, 

as it is holden in 24 E.2.65. Garde 27,47- 

4+ Ic was relolyed, Thac alchough there was 37 s. 5 d, which was found to be behinde 
a: AMichaelmas, which was more then was due at any one quaner of che year, yet that 
ſufficeth for the King when the office bath macter and fubftance, for che fole and ſubftag- 
tial point Which proverh the breach of the Condition, is the not paiment of the rent, or 2ny 
part of it, and it is not material how much rent was behinde, for it any pare was behinde 
1: ſofficeth; and the parry who trayerſeth, ought not [ro craverſe that the faid ſumme 
of 37 s. 5d. was behinde, bur that the ſaid ſumme of 37 3. 5 d. or ſome parr of it was 
behinde ; and every office being the finding of Lay people which hach macrer of ſubſtance, 
ſhall ſerve che King, altheugh the manner of it be not ſo formal as ir may be. And there- 
fore if it be found, that the rent for one whole quarter was behinde, and in truth but par: 
of it was behinde, it ſhall ſuffice for the King, Alſo that the Jurors in AMidd, mighc 
which were the uſual Feafts in Londox being another Coanty. 

5. It was reſolved, That alchough without office the leaſe was not void, becauſe thac 
one clauſe of reencry is onely reſerved, as appeareth before, and no limication, thar for 
non paiment the leaſe ſhall be yoid, and although the office be not recurned before the 
date of the _ for 25 much as the office was found before the gran, and after- 
wards it was returned of Record, the grant was good, and thac in this Caſe of recatry,by 
the office withour ſeiſure, the leaſe was yoid. 

6. It was reſolved, althoogh the Commafſion was under the Exchequer Seal, yer for as 
much as thereby 2 chatcel, /c:/. 2 leaſe for years ſhall be yoid, che Inquificion found by 
force thereof was good enough, alchough the Commiffioa were noc under the great 
Seal. 

And fo note a difference between this Caſe and Pages Caſe before. And afterwards the 


Plaintiff according to theſe Reſolutions had Judgement to recover. 
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Hill. 3 2 Hliz, in the Kings Bench in a Writ of Error. 


Specots Caſe, 


{s7] TJ U mphbrey Specot Eſquire, and Elizabeth his wite Paſcb.28 Etiz., brought a Oar 
H Imp lit againſt che Biſbop of E xeter, and counted, that Jubn Arſcet Was lciled of 
the Mannor of Tedrete in the County of Devon, to which the adyowlon ot the Church of 
Tedcore was appendant in fee and held the ſame in Socage ; and to ſeited 1 Jan.g& 5 
Phil. & Mary, by his Will in writing deviſed the ſaid Mannor with the appurtenances to 
which,&c. to the ſaid E lizaberbtor term of her life, and died, by which Elizabeth enred 
into the {aid mannor, and was thereof feiſed for term of her lite, and took hu«band the 13; 
Humfrey, and they preſented to che faid Church aforeſaid then teing youd David 15-4) 
ter ,chowas admitred, inflicured ; and inducted in time of peace &c. And afterwards the 
Church became void by the death of the ſaid David Walter, aniyeris void; and foi: 
doth appertain tothe Plainciff co preſent, and chat the Biſhop did diſturb hm, &, The 
Brſhop pleaded, that the faid Church was within his D:ocets, ard that he hatl1 nc hirgznor 
claimerh nothiog in the laid Church, &c. buc adm:fon, ioftitucion, and induction of rhe 
Incumbent. Aad that the ſaid Church is a Benence with Cure of fouls &c. And that (+ 
faid David Walrer 2.4 Nev.27.dicd; and that the taid Church became void, i7/o 7 pr car 
ad tanc einſdem Ecclefie Ordinarioexiften', Erniierins idem Epiſcopa dicy qued p 4- 
dif Humfrid' infra ſex menſety froxim'” poſt mortem preditt David, arnd cinu” Excl 
nie, in Com' cjn{d:m evi preftnravit eidem Epiſcope tunc Ordiva,” Ecil: (ie pred” quen- 
dam Johanuem Holmes ut clericwm ſunm, ad Eccle ham predittan ic vacantem, thn dim 
Epiſcopmm requiremt”, quod ip/ſe enndem ſoehannem Ho/mes adwittere, ip ungque in tan” 
Ecclt fra inſtutner* ainducs fatete dignaver' ; Super que 141m Epiſcopm, ut Ecile/ie pred' 
Ordmariw, apnd,cfc. preditt” FJehann' Holm; fe preſentat* de habiitate * 1raonietate 
ſaa in hac partie, ſecurdum Lrges Eccleſiaſticas examinavit, nt de Jare debut: Et 

[6] Super huju/med ex aminatione fam, idem Epiſcopus ad tune Of thidems inv:31t proefat 
Jobunnem Holmes fore-{chi{maticum inveteratumy, ac enndew Johannem H:lmts ea «c- 
caſrone per lege [acroſant? cErcleſee ſore prrſenam inhabilem, & minime identam, ad 
acceptandum aliquod Lent ficinm cum cura animarum, per quad idem Fpiicopns we Ec- 
cleſie ilins Ordinar ins adi ung Of. thiders reemſavit admutere preditt” Jeharnem Heulmes 
ad Eccleſiam predifiary ; and pleaded that heiof the caule of refulal aforeſaid gave Notice 
to the ſaid Humphrey, c. upon which the Plaintiff did demurre in Law: And It was 2d- 
judged in the Common Pleas, That the Biſhops plea was inſufficient, becauſe that he 
ſhewed gererally that he was ſchiſmaticus invereratns, And upon this Judgemer.t a Writ: 
of Error was brought in the Kirgs Bench by the faid Biſhop, and two Errors vere afhered 
within the Record. : 

x. Becaule that no preſentment was alledged in the deviſor, but onely in the devilers 
for life 3 bur it was not allowed, for the preſentn.cat of the leflec is a ſufficient iitle for 1.1 
without queſtion, 8 H.s 10. 

2, Error was affigned, That the Court erred in Law in givirg Judgemen: 2ga'r ft tl « 

| & | 


Biſhop for the inſufficiency of his plea, where his plea was lufficient. Ard it vas cbicttcd 
by tbe Biſhops Councel, that the Biſhop ought not to ſhew any partici lar Sim, (or if |, 
ſhew the lame, the Court cannot either decice, or determine it, or examine it, | cc. 

a ſpiritual thing which lieth nor in their conuſans, as it is holden 27 H.$.14. That for ca. 
ling a man Heretick no Ation upon the Caſe lieth in our Law, fer thole of the Comm n 
Law cannot Cetermine what is Hereſy: Andin 15 H.7.7 ©, it is acreed by all tle |} 
ces, T hat the Biſhop in examination 1s Judge, ard root a Miniſter, an therctore the Liv 
giveth faith and credit co his Judgement. And it was faid, That it is 2 000d cautlcro ri 

move a Coroner from his office generally, becauſe he is minus idorers nd effcrium ilind 
exequend', as appeareth by the Regiſter and F.N,B.163. But it was anfy.cred 2nd reo! 
ved, Thar the plea of the Biſhop was inſufficient, Firſt, ic is deglared by ttc $:a:u'c D: 
Articulu Cleri cap.14. that De idonietate preſentat* ad ben:fi pertinet ae aeala add; 
ad Tudicem Ecclefiaſticum ec. nt propter defeft” ſcientia & aliarim caularum ratin« 
bilium : So that t appeareth that there ought to be reaſonable caule, Cana wee C 


_ 


8.71 £7 [4 


Parr V. Specors Calc. 42 WE 


_ OO — — Ae — — 
_ 


incerta non eſt rationabils, tor it is commonly ſaid, LY uod doloſuy verſatuy in wniverſa- 

libns : And by the reaſon which hath been made, that the general allegarion of the Plaia- 

uf ſhall be good in the Cale at Barre, is good, becauſe thac che Biſhop in examination is 

Judge ; By che fame reaſon ic may be maintained that he may refule any Clark, becauſe 

that he isnot id2news generally, or becauſe he is cr5mimoſns generally : Bur alchough thac 

he is Judge in examination, yet for as much as the proceedings of the Biſhop are nor of 
Record, the cauſe of the retutal is traverſable, and if it be craveried, and the party refuled C33 | 
be aliye,ir ſhall be cried by the Metropolitan, and it he be dead, ic ſhall be cried by che 14} of 
Country. And if ſuch general allegation of Biſhops ſhall be admitted (to which the Pa- « eq £ 
tron ſha!l no: have anſwer. becauſe the B.ſhop in his examination is Judge, the cauſe being ©—* a” 


ſpiritual, as it hath been objected) Pacrons ſhould ſuffer great prejudice in theſe times in4* hy” da N 
their Preſentation: In 38 E.z 2. the Biſhop Plaincift ſhewed tor cauſe of retuſal tha?" yo fan 
X nd - _- hg SY 
the preſencee had acknowledged himfelt to be perjured &c. and fo crimizoſns, by which it a £/2-64 
appeareth, that che al!-doiog chat he 1s crimineſws generally is not good, for no certain flue —_—_— 
can be taken thereupon. And it is doubted there if che Biſhop ought not to lay in fats / a 
that he is perjured, and no: that he hath confeſled that he is perjured. Ia 5 R-2. Trial, 4. mw AC 
©4 it was agreed for good Law, That if 2 miſcreant or ſchilmarick be preſented, admit-,, , , 
cd, and ir.ducted, it 15 a 200d cauſe of deprivation. So it he be icreligious he may be refu-, .- u / 
ied, as it is lard ing H.7,6. But when he is charged with the one, and refuled for che es Suh 
other, it ought to be alledged in parucular, fo that the party may anſwer to it. And ir + « ”Y - 
was oblerved, that it appeareth in our Books, that the caule of refuſal ought to be certain, 99 w37 4 8 
25:25 H.7.19.& 11 H.7.7.& 37. That the prelentce is a Baſtard, Villain, within age,,s/ wy < 
or illicerate,&c. Ard 15 H.7y. that the Patron had beea excommunicated by 40. days, « } * ext 
and therefore h's prefenree not to be admitted; or that his prefentee hath committed v T4 Jag 5 
manſlaugitery as it is hold2a in 38 ©£.3.2, or that the prelentee 1s outlawed, for then he is «," * T7. 
not idsnea perſona, or one who is mere laicns, Alich.t2 & 13 Eli. Dier 292. Vide$ & © 
9 Eliz, Dier 154. TheB ſhop of Nerwich retuled one becauſe he was a hunter of T a« 
verns, and a player a: unlawtul games. ob qued & diverſa alia crimins,he was crimineſws, 
& non idontiss : Ard it was adjudged, that the particular cauſes were not ſufficient, for 
they were not mala n /e, but mala prehibita. And quod ob diverſa alia crimina, he was 
criminoſus, © 10n 1dent47, was too general and incertain. As 40 E.3.6. in tender of a 
marriage and refu{al, the heir ought to alledge a certain caule of rhe refulal, whereof iſſue 
may be taken, : 
And it was retolved, Tit all fuch as were ſufficient cauſes of deprivation of an Incum- 
bent. are ſufficiez: caules to refule a prefentee. And alchough it doth nor appertain to the 
Kings Court to cerermine Schiims and Herehes, yet the original caule of the ſuir being 
matter whereof the Kings Court hath conulans, the caule of the Schiſm,or Herely,for which 
the preſentee is refuled ought to be alledged 1n certain, to the intent cha: the Kings Court 
may conſult with Divines to know if it be Schiſm or nor; and if the party be dead, there- (8) 
upon to direct the Jury totry it» And astothe Cate of the Coroner which hath been pur, 
it was anſwered, 1 11a: it was not to be compared tothe Caſe of a preſentee, for ſuch gene- 
ral allegation is nor lufficient, as it is confeſſed by both :des, either co refule a preſence, 
or to deprive an Incumb:a:, becauſe he is perſona minus 14onea generally. And the Coro- 
ner at the Common Law hath bur the keeping of che Rolls of the pleas of che Crown, but 
the Incumbent hath the care and keeping of fouls, and theretore the Law doth require 
more circumlpection and certainty in the one Cate then in the other. 2, The King may 
remove a Coroner by Wric direRed ro him fora caule which ſhall not te craveried, as ap- 
pearethia F.N.B.153. and fonor like. 
Then another Error not affigned was moved, /ci/, That tor the inlutficiency of che Bi- 
ſhops plea, che Court gave Judgement for the Plaiatift : Jdeo conjideratum eſt quod prad* 
H. & E.recuperent ver{ns prediftum Epiſcopum pre/entationem [nam ad Eccleſiam pre- 
diitem, & habeant breve Joh. Archieps/copo Cammar' tetins Anglie prima:', loct illins 
Alrtropelitano, co quod predifius Epiſcopua eſt parrytc. Et idem Epiſcopus in miſericor- 
dia, And afterwards a Writ of enquiry of the value o: the Church was awarded , and 
the value and other points of the Writs found and recurned ; And upon that Judgemen: 
was entred again, /csl, That the Plaintiff ſhall have a Writ to the Archbiſhop, #e apr. 
Et quod recuperent verſus prediit uns Epiſcopum damne,c>c. Et pred' Epiſcopus in ma- 
neria : So that the Biſhop was twice amerced,and eyery amercement of a Biſhop is 5 1, and 
in 
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in thus Caie he ought not by the Law to be ewice amerced - and therefore this difference 
was taken, And therefore if a man bring treſpals againſt rwo, and one is found Suil:y to 
6amagcs by him{clf, and the other is found guilty co damages by himſelf, in this Cale cach 
D.ferdan: (hal! He ſeverally amerced ; and the Plaintiff ſhall be alſo leverally amerced 
zoeainkt cach of them, as appearethin 47 E 3.20. Butinan Afton agaioft one Deferdan: 
or Tenant, and Detendanr or Tenant: plead one plea tO part,and another plea to the reſicue, 
or con'efiech par:, and pleaderh to iflue for the ocher parr, and the ſeveral iflues be found 
: avainlt him, yer the Defendant, or Tenant ſhall not be twice amerced. And therewich 
$ zerecth 9 E.2.6. by Herle, 822 HG. for w! ich 1: was concluded, That for as much as 
the B:{hop being one perſon was twice amerced, in this Cate it was Error. 

Againſt which It was anſwered by one of che Councel of the other fide, That the latter 
was but onely a recital of thefirſt, ard fo ro give a full Judgement of all with the damages, 
20d not a new Judgement ; for he cannot have two Wri's ro the Archbiſhop Or Metropo- 
litan, no more then he can be twice amerced. Burt if it were gratia arguments, admitted, 
> _ _ that thelarer Ju 'gement wete erroneous, yet the firſt Judgement is go0d and pertect in 
Ws - 59) jr elf. and ſhall ot be impeached for a&y Error in the lecend Judgement; tor the firſt 
| Judgement was the Judgement which was in the nave {mpedir ar the Commicn Law ; 
or before the S-atute of Weſt. 2. capey. the Plaintift in a Qvare [mpras did not recover 
damages. And the Plain:iff after the Stature may take che Judgemen: at the Common 
Law, ard leave the bencfir of the Statute it he will, which was granzed ty the whole 
Court ; for which cauſe the Councel prayed thaz the Judgement imight be athrmed, an 
fo it was. : : | 

Note R-ader, the matter in Law was ref.lved and adjudged in both Courts, 


— — — — - - ——  — 


Hill. 32 Eliz, inthe Kings Bench, 


Foſters Caſe. 


Obn Foftir ard Urſula his wife brought a Writ of falle Impriſonment ag2inft Febert 
Smith,and upon the pleading as ſpecial ver.'i&, the Caſe was ſuch ; /ci/. That the Tornn 
| f Brancaſter is within the Hundred of Smithden in the County of Nerfelb « ard that tte 
LE. Hy Detendant was pred' rempore qu?,&c. one of the Conſtables of Brarcaſter. Ard that 

| {ft Nathaniel Bacon Eſquire, then one of the Juſtices of Peace within the ſaid County mode 
Std asf cv warrant ſealed with his ſeal direted amongft others to the Conſtables of 7» 2n-a/ter, 
BEA * r reciting that John Lane of Brancaſter was in fear ot his | fe, and mut:ilarion of his niems 
4 G Mis bers, and burning of kis hou/es by Urſula the Plaintift, &c. Vebryts c, precipimns aud 
 » ara ©) pred' Orſulam coram aliquo uſt iciarior* neflirerim ad pacem in Com” predit?”, fins w- 
© Aly nmive faciat”, ſeu aliqnzs wveſtrum venire faciat ſr fſicient' manncapt*, qued if/a predic.” 
+ bet © Urſula prefat* Johans' Lane damnum & malum al:quedy&c. xon fociat, nec fiert pro- 
Here Hh "Curabit. Er ſi her facere recuſaverit, nunc iplam fic recuſamem proxim” prilen' n:(i>4 in 
fb 00 Com” pred” duci fatii of o whidem moratur” quo/que gratis hoc facer* volnerir.cer. By 
4 (6) force of which warrant the Defendant did arreſt the faid Vr/wla; and afterwarc's the 
id; ; Plaintiff and one /obn Hammond offered them to goe to Thomas Farmer Eſquire, oce cf the 
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Juttices of Peace of the fame County to be bounden te the Queen accordin® to the pur. 


| C rb nnd port of the 1a1d warrant ; And that the ſaid Robert Smith did refult to goe £0 the ſaid 
% -* ) voy Thomas F xrmor, upon which the Plaintifts went with the faid John Hamond tn the id 
"Su + Thomas F armor, and there acknowledged a Recognilance to the Queen to apprar at the 
Mo ; Seffions ro be holden within the Hundred of Smithder (the which was not accord. 
oo rg to the warrant) and that the Defendant preditt* rempore que,o-c. by force 0: the faid 
673" 4 warrant brought the laid Yrſula before the faid Nathaniel, before whom Ne refuſc 11 
py H17 4 Hinde ſuretie; ; tor which the ſaid Defendant carried the faid Yr/zla to the Gal by force 
an was OY of the lard warrant. And in this Caſe two Points were reſolved by Wray chic” Juttice and 
"A ; Agzxhe whole Courr. 
& 2, jo dL I That upon the faid general Warrant, ſci/. Coram aliqu» Juſticiar' ec. it is at the 
eleQion of the Confiable, who is an Officer and miniſter of Juſtice, to carry the party arre- 
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ſed ro what Juſtice he will, for it is more reaſon te give eleion to the Officer, who in 
preſumption of Law is a perſon indifferenc aad ſworn co do and execute his Office duly,then 
to give the eledtion ts the Delinquent himſelf, who by preſumption of Law will ſeek ex- 
cutcs, and perhaps will carry the Conſtable, being for the moft part a poor man, to the : 
farcheft part of the County, by reaſon whereof ſuch Conſtable would be more negligenc 
and remiſs of ſuch Warrants for fear of travel, and lols of their rime. Which Judgement 
is againſt che opinion of Finenx 21 H.7.20. obiter, whereof the Reporter maketh a 
Lmere. But it agreerh with the opinion of the Lord Brook in abridging the Caſe of 21 
H.7. tir. Faux impriſonment 11. Note Reader, the Law adjudged in the point, which 
aever (as | know) was adjudged before. 

2. It wasreſolyed, Thac after that the Officer in the Caſe above, had broughe the party 
before the Juſtice, 1nd before him ſhe refuſed to finde ſureties ; the Officer withon: a new 
Warrant or commandment may carry the parry to Priſon, and that by che words of the 
faid Warrant, Er fi hoc facere recnſaverint,c. And Wray chief Juftice faid, That a Ju- 
Rice of Peace may in ſuch Caſe make a Warrant to bring the party before himſelf, and 
the ſame ſhall be good and ſufficient in Law: For, for the moſt part, be who makerh the 
Warrant, hath bett knowledge of the matter, and therefore fit to doe Juſtice ia the 
Caſe, 
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Mich. 32 & 33 Elz in the Kings Bench. 


Gooches Caſe. 


Ecween Rows Plainciff, and Gooch Defendant, as heir to his father in Debc, an [60] 
Obligation made by the ather, in which he bound himſelf and his heirs : The Defen- 
dant pleaded that he had nothing by deſcent ; And che Plaintiff maintained Aﬀers at 7. 
in the County of S«ff. And at the Nifs prims before Wray chief Juſtice of Exglaud, one 
of Councel with the Plaintift gave in evidence that his facher was ſoiſed of lands ia /Z, 
aforeſaid in fee, and died thereof feiſed ; and that they deſcended to the Defendant, by 
which, &c. All which was agreed by the other fide ; But the Defendants Councel gave in 
evidence, That long time before this ARtion brought, the Defendanc had enk one 
W.G.in fee of the fame lands, which was alfo confeſſed ; but the Plaintiffs Councel alled- 
ged and proved, that this feoffment was made by traud and covyin to defraud che Plain- 
tiff of his Aion ; and cherefore was void by the Statute of x3 Eliz, cep.s. as to the 
Plaintiff. But it was ſtrongly urged and ſtood upon, Thar the ſame ought to haye been 
pleaded and could not upon this iſſue (of nothing by deſcent the day of the Writ purcha- 
ſed) be given in evidence : But upon the importunity of the Plaintiffs Councel, ry 
chief Juſtice direQted che Jurors co finde the ſpecial matter ; and fo they did. And now this 
rerm argument at Barre and Bench, two Points were reſolved by wray chief Ju= 
ſtice, and the whole Courr. 
* I. Thatthe matter aforeſaid may be well given in evidence for two cauſes : 1, Becauſe 
the Scatute doth enact generally, That the eftate as to the creditor ſhall be yoid, and 
AQts of Parliament made in preyention ard ſuppreſſion of fraud ought to have a tavou- 
nble interprecation. 2. If this matter ought to be pleaded, ir ſhall be miſchievous to 
creditors, and ſhould adde much to the maintenance of fraud and covin ; for fraud and 
covin (becauſe they are odious) are ſo ſecretly hatcht in a hollow tree, in arbore cave & 
opaca, and fo artificially covered and concealed that the party grieved hath noc means to C6] 
finde, or know of it, then todrive the Plaintiff who is alcogerher a ftranger to plead che 
feoffment (whereof he hath not knowledge) and that the ſame was made by fraud, &c. 
ſhall be miſchicyous and againſt Law and reaſon. And Judgement was given for the Plain- 
tiff. And in this Cale #r4y Juftice ſaid, If A. ſeiſed of land in fee make a frandulem con- 
yeyance (tothe intent ro deceive and defraud purchaſors agaioft the Scature of 27 EF liz. ) 
and continueth in poſſeſſion, and is reputed as owner, B. enrreth into ſpeech wich A. for 
the purchace of it, and by accident B. hathnotice and knowledge of this fryudulene con- 
veyance, and ao:withftanding he condades with A. and takerh aflurance of ic from bim ; 
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bas//:  inthis Cate 8:hall avoid theſaid fraudulentconveyance, notwithſtanding His notice ; for 
7W/ a AMY the ARt hachbyexpiets wordsmade the traudulenc conveyance void as ro 2 purchaſor. 
7) Ge - And for asmuch asit is within theexprels purview of the ABty it opghe cabe fo taken ang 
F553, © -expoundedrin the ſuppreſſion o* fraud. And according to the opinion of the Lord Fray, 
©, KY 20-403 unanimouſly agreed and reſolved by the whole Court ot Common Pleas, Paſch. 
WE etc 3 Jacob: in evidence to aJufy in 20 Ejettione firme, upon a leale made by Srexden at the 
wc © * -chouſeofthe Phincff, againtt Bullock. Defendanc, That where oac Bulleck had made a 
. AA ***— fraudulent eftate of bis fand within the {aid AR of 27 Eliz. ento A.B.and C. and afrer- 
_* wards norw:ch{tandirg effered ta ſell the land to Standes, and before afſarance thereof 
; made by Bu{ork,, Sranden had notice of the ſaid fraudulent conveyance, and norwichs 
. -ftandiog proceeded, and took his aflurance of :Bulock,. \that Sranden ſhould avoid (by 
tbe ſaid AR) the aid fraudulent conveyance ; for the notice of the purchafor cannot make 
tha: good which an ACt of Pathamenc hath made void as to him. And- true ic s, © ned 
xox decipiruy qus{cic ſe decips. But in this Caic the purchalor 1s not deceived ; for che 
fraudulent conveyance whereof he hath notice, is void as to him by the faid AR, and 
therefore ſhall not bure hies, nor he as to that is in any manner deceived, 
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Mich. 32 & 33 Ei, in the Exchequer. 


_ Sparrits Caſe, 


CLF Sracl Owen brovght an Aion upon the'Caſe againſt James Sparyy, of trover of a 
a-<* Fcertain quantity of cott=n wooll. and lelling it to perſons unknown, and converſicn 
oy 7; 10 his own ule : The Defendan: pleaded, chat ihe Plaintiff hath another AQtion upon the 
F Lo Cale depend:rg in the Kings'Beach for che 1. me trover and conveifion of the lame &00ds ; 
nth 4". and his tuic is proſecuredipendant che ocher ; Acd delivered Judgemen: of the B li: Ard 
p Fr can Mey lereupon the Plajoriff did demurre in Law, And it was reſolved by Sir Reger Manwd 
— "4 uy Baron, and the whole Court of Exchequer, that the Bill ſhould abate for two 
_ caules. 7 £2 
'Z I 1 Becauſe that by cherule of Law a man ſhall not be twice yexed for one ard the 
| ſame caule , Nemo deber but vexari, fi conftet Crrie quod fir pro una & trader cau/a. 
s 6: But the old difterence in our Boeks is berween Wilts wh ch comprehend certainty as i1 
E Feaor <A. <AANebr, Deiinue &c And Wrus which compretend no certainty, as Aﬀſiie, Treipals, &c, 
no fern For ir is 5rve that in Weits (be hey real, perſonal, or mixt) which are certain ic 1s a gocd 
plea tolay, That the Writ is brought pendant another, but in Wri.s real or perforal where 
no certainey As certain, there itis no plea. As in Aﬀſite the Writ is general de /iber0 re- 
nemen'o, and Writ of Treipals is, Care bona & caralla ceper ec generally without any 
certainty, either! ef rt} @ thing, or of the time.&c. or of any ccnyenient certainty which may 
be put in flue; tor the Law requireth, Lcd res cerra dedncathy im exiium & non putrſt 
conſt are curie ,quod ſit pro una & exdem cauſa, Bur in Aſhe, Treſpaſs &c. after plaint or 
declaration made, which plaint or declaration doth reduce che gzncralty of the Writ co 2 
gy cerainty, then the Writ purchaled after ſuch plaiat of declaration ſhall abate, as appea+ 
(6) ceth in 14 E.3. Brief 270. adjudged in the point, where in Aﬀile of Novel asſſei/in the 
tenant pleaded; That the Plaintift had another Writ of Aſſiſe depending of the lame te- 
nemen4s berween the ſame parties ; and fo this Writ purchaſed pendant the other, Judge- 
ment of the Writ : And becauſe plaint was not made in the bf Writ, ſo that it may 
conſt are Curie, of what tenements he made his plaint, the Writ was awarded good, and 
43 he pleaded to iſſue, And therewith agreeth 14 Af p.7. 29 Aſ.-p.20. Viae 18 E.;. Brief 
bs 318. A Wit of Reſcous brought depending another ſhall abate, -if ir be of Record that 
I the Plintift hath dedared inche firſt Wric,or otherwiſe not, And 39 H.6.12.acc* by Priſet 
n Aſh ater plaint ; and ip, Trelpals after declaration the plea is good, But in the Calc 
at-Barre, che fo AQtion upen the Caſe upon Trover and Converſion, be it by Wr:c or 
"Bills hereas cerrain as 2n Aion of Treſpaſs is after declaration. Bot tke reaſon in 5 H.7. 
-15 (which as# ſeemerh the Reporter miftook) was utterly denied by the Court, where it 
is aid, That becauſe that divers treſpaſles may be done the ſame day, for this cauſe ir an 
plea 
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lea (as ic is there (aid) in T re{paſs, that another Action 1s depending, &c. for the ſame 
Freſpaſs : For by the {ame reaton atter that the Plaintift hath recovered in Treſpaſs, and 
brought his Action for the (ame Ticipals again, the detendant cannot averre that all i; one 
and the ſzme Tr:{pxis, But che Book in : © .6.44,45- was athrmed to be good Law ; 
where in forgery -t talic deeds, the defendant demanded Judgement of the Writ, becauſe 
that the Plain::ttf had the like Weit of torgery cf the tame deeds, ro which he hath ap- 
peared, and that this Writ was broughe depending the other, For the Weir of torgery of 
talſe deeds is general, 2 mare diver/a falſa fatta fabricavit,vel quoddam falſum fat um 
fabricavit : And the Deiendanc hath not pleaded that the Plaintiff hath Ceclared in the 
firſt Action whereby the certainty may appear. And for this cauſe Newton compared the 
Game to a \\ ric of Treipais, and awarded the Defendant to anſwer. Vide 14 H.7,1. & 
22 H,6.15. that in »n Action of Treipals for a horſe, which by the Declaration is redu- 
ced toceriaincy, it isa good piea to the Writ, that there is a Replevin dependant of the 
ſame taking, where avercement is allowed, that all is for one and che lame taking, and yer 
there may we ſeveral takings in one day, which is agaiaR the reaſoa of 5 H.7. and agreeth 
with this Reſolution. And therewith agrecth allothe Book in 22 H.6.52.4, whete the 
Caic of Tr:ipals is adjudged ; for chere in Treſpais the Detendanr faid that che Plaintiff 
had another \Vrit depending againſt the Detendant for the ſame Treſpaſs, upon which he 
hath declare!. Judgement of che Wric brought pendant the other 2 and Newton and all 
the Court aw«rded that che Writ ſhould abate. Note, there it is parceVot the plea to the 
Wri. that the Piz!ntiff hath declared, by which be hath made che thing certain ; and that 
is the difterence berween this Caſe and the Caſes in 20 H.6.44. & 5 H.7.15. forthe prin- 
cipal Gaſe in 5 H.7. was attirmed for good Law, for there it was not parcel of the plea 
that the Plainrift hath declared. And the Cale at Barre was ſtronger. for it ſhall noc be 
intended that there was givers ſalcs and coaverfaons ia one day. Allo it was reſolved, that 
although the firſt Action was ia another Court, /cil. ig the Kings Bench, or vis verſa, 
that the plea i; good, vide 43 £.3+ 24. acc. and that the Book in 34 E.z. Brief 78g. is 
od Law ; for it doth not appear by the plea, that the Plainciffor Delſendau was privi- 
ledged in the Exchequer. Aud then by the Scarute of Articuls ſuper Chartas cap. 4. it is 
enacted, that no common plea ſhall be holden in the Exchequer : Butio 43 E.3.27, it ap- 
peare:h that che Defendanc was priviledged in the Exchequer, and therefore the iplen 
there co the Writ was good, Burt if a manbring an AQtion of Debt in London or Nor- 
wich, or in any inferiour Court, and afterwards bringeth an Action of Debt in the Com- 
mon Bleas, this ſuit in a higher Court which is ——_ pendant the ſuic by Bill in an in- 
feriour Court (hall not abate, as it appearethin 7 H.4.$. & 3 H.6.15. Vide 43 E.3.22, 
27. & 7 H.q4.44. Brininghams Caſe. Butitis aid 9 E-4.53. thatall the Kiogs Courts 
at Weſtminſter have been time our of minde,8&c, and ſo a man cannot cell which of them 
is the ancienceft Court. 
And afterwards it was adjudged that the plea was good, and the Plaintiff rook nothing 
by his Bill. And fo note Reader, all the Books which prime facie feem to dilagree, upan 
pregnant reaſon are agreed aad reconciled. 
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Caſes of By-Laws and Ordinances. 


Mich. 32 & 33 El; in the Kings Bench. 


The Chamberlain of Londens Caſe. 
C5] 4 Bog Chamberlain of Londen brought an AQion of Debt ia Londox in the Gaild- 


. ball there againſt divers perſons: And it was grounded upon as At of Common 
* $&8//- £2</Councel, or Ordinance made by the _— Aldermen, and Comminalty of the Ciy at 
= + lars their common afſembly (which they make by cuſtome, and which amorgft others js con- 
" ms by y firmed by divers AQts of Parliament) by which it was ordained, That it any Citizen, 
bes i « freeman, or ſtranger within the ſaid Ciry put any Broad cloth to (ale Wizhin the City of 
| _ before that it be brought to Blackwell hail to be viewed and ſearched. to that ic 
990% v7 i may appear to be ſaleable, aud that Hallage be paid for che ſame, ſcil. x d.tor every Jorh, 
; ”/ that he ſhall forfeir forevery cloth6s. 8 d And further ic was ordained, For tuch tcr- 
Fd te *& feiture the Chamberlain of London for the time being ſhould have an Action of debr,8ec. 
a g++? * And becauſe the Defendants have broken the laid Ocdinance, for the penalty iafl;&cd by 
$ 4 1 Y J the faid Ordinance, the Chamberlain of Londen brought an Action ot debr in Londen, 2nd 
p A the ſame was removed by Habeas Corps into the Kings Bench. And ic was moved thac 
I Ing Londox cannot make Laws and Ordinances to binde the Kings Subjects, and 
L principally ſtrangers, for then they ſhall have as high authority as an AR of Parl/ainen : 
And 3. Yhe ſaid Ordinance (as it was urged) was againſt Law, and the treedome and 
of the SubjeR, to compel him to bring his Clotbes to any one place. 3. The im- 
poſition of r d. for Hallage was a charge to che SubjeR, and by the ſame realon they may 
impoſe x d. they may impoſe 2 d. and ſo i» 1»fin:rum. And one of the Inner Tomple of 
Councel with the City moved to have a Procedendo, It appeareth by many preſidents, 
That it hath been uſed within the Ciry of Londox time out of minde, tor thole of Loudox 
to make Ordinances and Conſtitutions for the good order and government of the Ciri- 
zens,&c- conſonant to Law and reaſon, which they call Acts of Common Councel. Alto all 
their Cuſtomes are confirmed by diyers Atts of Parliaments, and all ſuch Ordinances, 
Conſtitutions, or By-laws are allowed by the Law, whichare mad: for the true and due 
execution of the Laws and Statutes of the Realm, and for the well government and order 
of the Body incorporate. And all other which are contrary and repugnant to the Laws 
and Statutes of the Realm are yoid and of ao effet : And as to ſuch Ordinances and By- 
laws,thefe Cifferences were obſerved ; Inhabitants of a Town without any Cuſtome may 
make Ordinances or By-laws for the reparation of the Church, or a high way, or any 
ſuch thing which is for the general good of the publick; and in ſuch Cate the greater pare 
ſhall binde all the reft withour any Cuſtore, Vide 44 E.3 19. Buc if it be for the'r own 
private profit, as for their well ordering of their Common of paſture, or the | ke, there 
withour Cuſtome they cannot make By-laws : And if it be a Cuſtome, then the greateſt 
part ſhall not binde the leſs, if1t be not watrant'd by che Cuſtome. For as Cuſtome cre- 
ateth them. ſo they ought to be warranted by the Cuftome. YVide8 E.2 Aſſi/e 413. Ailo 
Corporations cannot make Ordinances or Conſtitutions withour Cuſtome, or the Kings 
Charrer, if not for things which concern the Commonwealth, as reparations of Church or 
common high ways. and the like. Vide 44 £-3.19.8 E.2. Aſſiſeqt3.21 E.4.54-1 H. 
7.12.21 H,5.20. & 40. 15 Eliz. Dier 322. 

And as to the Cate ar Barremany Statutes were made for the true making of woo!l-n 
Cloth, which is the priacipal Commodity of this Realm ; and to the inteat the ſaid Sta- 
tutes might be the berrer executed without any deceit, the {aid Aft of Common Councel 
was made, that they ſhall be brought to Black wel hall. as to a publick place and krown, 
to the intent they might be ſearched and viewed, if they were made according to the 
ſaid Srarutes. So the ſaid Ordinance being made for the better keeping and execution of 
the ſaid Laws, to prevent all frauds and fallities, was good and allowable by the Las. 
Alf the aflefling of the ſaid 1 d. for Hallage was good, becaulc it was pro bono pablice,2nd 
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it was competent and reaſonable, having regard to the benefit which the Subject enjoyed | 6] 
by reaſon of the ſaid Ordioances 3 and luch affeſſemencs being for the maintenance of the 
publick good, and nor pro privaro lucys, were maintenable by the Law ; and it was not to 

be ſaid a burthen or charge tothe SubjeR When he reaped a benefic by ic, Bur it is like to 
Pontage, Murage, Toll, and che like, as it appeareth-in 13 H.4.14. in which Caſes the 

ſumme for reparations of Bridges, Walls, &c. ought to be lo reaſonable, that the SubjeR 

have more benefi: thereby then charge. | 

Alſo the penalty inflited upon the offender, be he Citizen or ſtranger, is lawful, the of- | 
fence being done within the City, and the ſumme being competent and pr 1onable ro _ 
the offence, and without a penal:y the Ordinance ſhall be ia vaia ; for 6 hes peccare L 
mals fermidine pene. And the appointing of their Chamberlain, being a publick Officer 
to bring the Action of Debt was well, and allowable by Law ; and the Ordinance being 
according to Law, may be pur in execution withour any ocher allowance, notwithſtand- 
jog the Scatute of 19 H.7.cap.7. 

And after great deliberation #/ray chief | ennrens;, the advice of che other Juſtices, gran» 
ted a Procedendo. Vide 2 E.3.7. John de Britains Caſe. The King granted by his Charter, 
that all manner of Ships coming ro ſuch a Haven laden with Merchandizes, ſhould be un- 
laden at a certain place, and not elſwhere, coche iuncnc be might be berter anſwered his Cu- 
Romes and other dutics. | 


|| — — - - _= —_— ———— rm —_ 


Trinit. 38 Eliz, inthe Common Pleas, 


———__— 


Clarks Caſe, 


JN an Aftion of falſe Impriſonment brought by Clark againſt Gape ; the Defendant [64] I 
juſtified che impriſonment, becauſe that King E.6. did incorporate the Town of Saint = Ale 
Albous by the m_eof Wn -_ granted co them 2 hop nehmnsy woe And E 
ſhewed, that the Queen appoint erm to be kept there, and that they wick the aſ- x44 1498 
ſent of the Plaintiff and x. Burgeſles, did CE a ons every wr. Foo for the } n 
charges in ereting of the Courrs there ; and ordained, That if any refuſe to pay ir, thac 
he ſhould be impriſoved,&c. and becauſe the Plaintiff being a Burgeſs,8c, refuſedto pay, 
&c. he as Mayor juftificd ; And it was adjudged no plea, for chis Ordinance is agai 
the Statute of Magna Charts cap. 29. Nullus liber heme impriſenctxr ; which A& hath 
bee confirmed above 36. times, and the Plaintiffs affent cannot alter the Law in fuch 
Caſe : Bar it was reſolved, that they might bave inflifted a reaſonable penalty, but nor 
impriſoament, which penalty they mighc limit to be levied by diſtceſs, or by ARtioa of 
Debt ; and the Plaintiff had Judgement. | 


+ 
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Mich. 32 & 32 Hz, ipthe Kings Bench, 


Teffregs Cale. 


' [liam Ieffriy Gent. brought a Prohibition againſt Abraham Rerfbley, and 
; Lok Thomas Fofter, and declared, That by the Law of this Realm, the Pariſhioners 
F; : & of every Pariſh where they are dwelling, ought to repair cheir own Church, and not the 
5% ** Pariſhioners of any other Pariſh,&c. The laid Thowas and Abrabam being Church- 
if be gray ardens of the Pariſh of Halyſhew in the County of Suſſex, have ſued the Plainciff in the 
net , Spiritual Court before Door Dyzry in the Diocels of Chicheſter for certain monies im- 
Fo pod u the ſaid Piliew Jeffrey without his affent for 30. acres of Marſh, and 1ce. 
Sep hd FA acres land which the ſaid idiaw jeffrey hath,and occupieth in the laid Pariſh of Ha- 
+ Ho ca aws, for the reparation of the Charch of Halyſham, and have cor ftrained him cw an- 
43) 4 (yer to certain Artides, ſeif: that the ſaid Church was in decay, and which canno: be re- 
Wh bow + for leſs then 701. And thar the ſaid Churchwardens of the faid Church for the cxme 
\ 87 / beitig, anne Dew.1 589. and two years before, with the afſcuc of che greater part of the 
ws Cn Pari | 
- 5 fradift parechiam exifien', determined and agreed to make a taxation for the repair of 
a4 © Ho-Cthe faid Church ; and thatnocice of ſuch mee:ing was given in the {11d Church, and alſo 
$ Hoh 4a) - proclaimed in the Market ; and that at the day appoiared, the Churchwarders and grea- 
Gen AA 8 part of the Pariſhioners of Halyfhaw who were there mer togerher made a Taxe. ſcsl. 
/, ofevery acre of Marſh land 4 d. and of every acre of arravle land 2 d. to be paid y the 
occupiers of them in Ha/yſham aforelaid ; and that the {aid Wif1am j: ffrey the laid 30. 
acres of Marſh. and 100 acres of lan did octupy, 0: rece ye rent for them ; and that all 
faid Taxc of the laid Town diy not exceed 5el. And turther declared, That the ſaid 
c aid Taxe, and long clime before, and yer is an inhabi- 
ding ly within the ſaid County of Swſſex, and did not mhabir 
- within the Pariſh of Haly/hew, and that he hath pleaded the ſaid matter in the Spiritual 
co allow it, And upen this Declaration Coke of Councel 
urre in Law. Agd after many Arguments at the Barre and 
Bench it was adju Thac a Conlultatioa ſhall be granted. And in this Cafe theſe 
Points were reſolved. * | 


.,x- That the Spiricual Cayrrharh,conuſns Je reparationt corporis five nevi Ecelefie ; 
and that appearerb by Brictows who wroce in 5, E.x. 66b.t cap 4. fol-11. and in the Starure 
of Circam/prite. agar y&c. but inrebus wane trrat qui atithoritares legwm allegar, 
quia af rnc vers non ſunt probanda, becaulethar he who egdeavaunterh to prove them, 
obſcureth chem. And where it was objeQed, That the cauſe. that every Pariſhicner is 
charged to the reparations of the Church, and co provide convenient ornaments in it for 
the greater convenience and honour of D.vine Service, is firft for the ſpiritual comſorc 
which he hath in the hearing of the word of God there for his inftrution in the true way 
to heav*n in celebration of the Sacraments, and in preſeming to God there prayers noc 
onely privacely, bur with the great Congregation to be thankful ro God for all hi> benefits, 
and to defire of h\m all things neceſſary, &c. in reſpeR of which incftimable benefics, he is 
chargeable to repair his proper Church in which he receiveth them. Bur ſhall nor be 
forced co the reparation of any other Church in another Pariſh in which he doth not in- 
habic. And the deſcription of this word (Parochia) was obleryed, P arochia eft locus in 
qu devit populns alicu1ns Eccleſia. 

.{h..J;was objeRted, That igfhgil bt hard to charge the ſaid Zeffreys to ſuch taxe, be- 

cauſe he was dwelling in another Town, and never conſorted with them of Ha/yfbaw at 

any of their aſſemblies or meecings for ſuch purpoſes. 

: 3. It was objeRted, That the Libel in the Spiritual Cour: againſt the ſaid J-ffrey was 

=. in the disjunctive. thac the ſaid Williew 7effrey occupied the ſaid lands, or received rent 

for them, upon which Libel if Rexſbley and Fofter ſhall have a Conſultation alchough that 

Fr ffrry doch nor occupy the lands himſelf, but a farmor in Halyſbamw who paicth to bim 

rent, that yer J-ffrey may be charged, which ſhall be againſt Law and reaſon, and againſt 
the common experience of all Zxglend. It was anſwered and refolycd firſt, That al 
thoug? 


ioners of the ſaid Pariſh, juxte« quantitarem & qualiiatem poſſe ſſion' (+ reddit” in- 
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thoug\ that the houſe wherein /effrey dwelt be in another Pariſh, yer for as much as he 

hath lands in the Pariſh of Halyſham in bis proper poſſeſſion and manurance, he is in Law 

Parochianus de Hayieſham. For the place where he lieth, {leepetb, or eateth, doth nor 

make him Pariſhioner onely ; bur alſo for as much as ke manureth lands in H ay/eſbam,and 

by that is refident upon ic, that makerh him a Pariſhioner of Hayleſhem alſo as to this 
rpole, 

CA in this Caſe /effrey ſhall not be charged to the reparation of the Church of Hay/e- 
ſham, for thole lands which himſelf occupieth there, no perſon ſhall be charged for thera, 
upoa which great inconvenience will follow ; tor one who inhabicerh inthe next Town, 
may occupy the greateſt part of the lands in another Towa ; and ſo Churches in theſe days 
ſhall come to ruine : But it was reſolved, when there is a farmor of the ſame lands, t 
leſſor who receiveth renc for them ſhall not be charged in reſpect of his rear, becauſe thac 
th:re is an inhabi:ant, and Pariſhioner who may be charged ; aad the receic of the reat doth 


not make the leſſor a Pariſhioner. 
3- In chis Cale the charge is upon the perſoa, and not upon the land, but is upon the 
perſon in reſpe& of the land, for the mote equality and indifferency. Vide regfer 44- 
inter Conſultationes. Conſultatio ad proecedendum contra parochianos ſuper emendationem 
corporus five navis Exclefityc, nbi probibitie de laico feeds js vo porrefta fuit, which is 
to be intended when the Taze was of the perſon in reſpeR of his land. 

4- Although that he dwell in another Town, yet for as much as in Judgement of Law 
he is inhabicant and Pariſhioner of Hay/eſbam, he may come if he will to the afſemblies 
of the Pariſhioners of Hayl:ſbew when they meet together for ſuch purpoſes : And Sir 
Chriftopher Wray chict Jultice ſaid, That for as much as the conulans of the reparations of 
Churches doth belong to che Spiricual Court,ic was needful to hear the opinion of chole who 
profes the Eccleſiaſtical Law as to this Point ; and fo it was done. And chereupon divers 
of them under their hands in writing did certify their opinions, That Jeffrey by their Law 
was a Pariſhioner of Hajlefbam as to this gone. and —_— 
the Church of Hayleſham : And chat the Churchwardens a rnnnef part of the Pariſhi- 
ecers (upon ſuch general warning) met together, might make (uch a Taxe by their Law, 
and tnat the ſame ſhall not charge the land: but the perſoa in reſpeRt of che land for equa- 
licy and indifferency. 

5- Asto the Objection, That che Libel was in the disjunRiive, &c. it was anſwered and 
reſolved, That although that the Libel be fo, yer che Defendancs ſhall have a Conſulcation 
onely in reſpeR of ſuch lands which the ſaid 1#/3//;am Jeffrey at the time of the ſaid Taxe 
had 1Q his «wn hands, and ſo much the rather becauſe that the ſaid Jeffrey hath confeſſed 
in his Declaration, that be at the time of the Taxe had the ſaid lands in his own Occupa- 
ton. Anda fperial Conſulcation was awarded : And that was the firſt leading Caſe that 
ever Was adj and Reported in our year- Books as to this purpoſe. 

And afterwards Paſch. 41 ElJiz. berween Paget and Ba, in the Kings Bench in the 
time of Pophams chief Juſtice, the Point came again in queſtion upon another Taxe, a Pro- 
hibicioa being gotten after many arguments and great dehberayon, at lengch upon view 
of the Record ot the Caſe at Barre which was adjucged in the Point, it was reſolved 2221Q 
by Paphem chief Juſtice and the whole Court, that a Conſultation ſhould be granted ac- 
cording to this ] ; and now it is generally allowed and received for Law, | 
many purpoſes, and the coaſequenes of ir, for it is a good 


to the reparations of 


Reader this Caſe co 
Cale to many purpoſes. 
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Mich. 33 & 34 Ez. in the Court of Wards. 


The Lord Cheyneys Caſe, 


W R Thema Cheyney Knight Lord Warden of the CinquePorts, x Eliz. made his 
Will in writing, and thereby deviſed to Hemry his ſon divers Mannors, acd to the 
rs of his body, the remainder to 7hewas C hryney of Weodley, and th the heirs males of 
L his body, upon condition that he or they or any of them ſhall nor alien, diſcontinue, &c. 
; it was a Queſtion in the Court of Wards, berween Sir T hemas Peror heir generz) to 
laps . | D 
N Lord W ardes, and diyers of the purchaſfors of Sir Thomas Cheyney, if the faid Sir T bg- 
”, ,mas ſhall be receiveds:o prove by Witnefles chat it was the mtevt & meaning of the deviſor 
kb proves : 4 p 
_ » 4, toinclude his ſon and heir wichin theſe words of the Conditton (he or they ; and no: onely 
Ei. » {to reſtrain Thema: Cheyney of Woodley and his beirs malcs of his body : But w-ay and 
_— '£, Anderſen chief Juſtices upon conference had with the other Juſtices relolyed, Thar þ 
I 7 4 n | ; , - 
7 £6) ſhall not be received to ſuch averrement out of the Will, for the Wil concerning lands &c. 
v7, F oy ) eto be in writing z and conftrution of Wills oughr co be collected out of the words 
y / vwoefthe Will in writing, and not by any averrement out of it ; tor it ſhall be full of great 
« j inconvenience, that none ſhalf know by che written words of 2 Wi!l, what cocftruction 
| ++ to make, or advice to give, but that it ſhall be concrolled by collaceral averremen:s our of 
. #: Pla the Will : Burt if a man have two fons both baptized by the name of Jeb», 2nd concei- 
> Lad ving that the eldeft (who bath been long abſent) is dead, deviſerh his land ty his Will in 
Rh * writing to his ſon Joby generally, and in cruch the eldeft is living, in this Cale che younger 
| fon may in pleading. or in evidence all: dge the deviſe ro him), and if the {ſame be denied, he 
may produce witneſſes to prove his fathers intent, that he thought the ocher to be dead ; 
or that he at the time of the Will made, named his younger fon John, and che writer lefe 
4 our the addition of younger : As in 47E 3 r6. the Caſe was; Robert Peynel had [flue two 
3 ſons baprized by the name of 1itiews, and levied 2 fine to Sir Jobs Fannenbrigges and 
Ee others come ceo, ec. who granted and rendred to Rebert and 314 iam his lon generally ; 
I and after the death of Robert, 1/ifigm the younger ſ0n brought a Scire facies again!t the 
E heir of 3Fillam the eldeft ; nnd the youngeft by the rule of the Court did averre, chac the 
fine was leyied to make him heir ; and upon thac iffue was raken. And no inconvenience 
can riſe if averremeat in ſuch Caſe be taken in Cafe of devife by Will; for he-who leech ſuch 
Will chat his land is deviſed to his fon John, cannot be decerved by any fecret, inviſible 
averrement ; for when he ſeeth the deyife to his fon Jobs, he gught at his peril roinquire 
which ?chn the teſtaror intendech, which may eafily be known by him who writeth che 
Will, and others who were privy te his intent; and if no dire proof can be made of 
his intene, then che deviſe is void for the incertainty, as the tenderfſhall be alſo m the laid 
Caſe of a fine, as ro }itow, for the Law ſhiff cot make the one or the other by con- 
AruSion inherirable, for neither the eldeſt ſon ſhalt have it by courſe of Law, becauſe the 
eldeft necdeth not have addition, nor the younger fall haye it by confiruRion, by the 
reaſon the father needed not have limiced the land ro the deft, becauſe thar the lard after 
the death of the father ſhall deſcend co the eldeft. Bur he ſhall have ir who che facher 
incended to advance with it, and for want of proof of fuch intenr, the Will or che render 
for the incertainty (as hath been ſaid) is yoid ; and fo the doubt in 22 H.6.13. well ex- 


plained, 


Y. if 
Bag 


: ) 


© Caſes of Uhury, 


Caſes of Uſury. 


Mich. 33 & 34 Ez; in the Kings Bench. 


Burtons Cale, 


| fo a Replevin brought by Humphrey Burton againft H. H, heavowed, becauſe Thomas 

Weodbouſe Eiquire was iciled of the place where, &c. contaiging 16. acres in Hicklys Is : | 
in the County ct Norfolk , inter alia ; and fo Riked i7 falii, anno 212 Eliz.. by his deed —_———— 

e where, &c, snter 4, 4 | 

and h1s heirs art the feaſts of the Nativity of Chriſt and $. Fohn , 4; <4 

Bapriſt yearly to be paid; The firſt paiment to begin ac che feaſt of the Nativity of Chiilty/zy 


granted co A-G. Eſquire an yearly rent ef 20 1. iffuing ouc of the plac 
ala, to perceive to him 


[ 


Juſtices of Peace, and Clark of the Peace of the ſaid County, 
the Statute did bargain and fell the ſaid rene to the Defendant and his heirs, who for 


Wuty, and alledged, Thatthe ſaid 17.Jn/is, anno 21, inter eo 
& AG. raluter contordatum fuit 
watxo daret prefat' T home W, s centum libras , & quod idem T homas 6 nc ederes to 
the faid Antheny and his beirs the rent of 20 |, under Cone (ie, Thar if the ſaid T how as 
ſhould pay to the ſaid A. 100 1. 17 Jalii,r 580. that thei the ſaid rent ſhould craſe ; upon 
which corrupt agreement Thomas there then received che ſajq 100 |. and there then gran- 
red che ſaid rent according under ſuch Congiticn as is aforeſaid, according to the ſaid 
agreement ; Ons quidew annum redirns pro predifF To [. in forma preditt* ſolubil” ex- 
cedit [ecundum ra: 16 |. pro 100 |. pro wno anne, contra forman Statuti, oc. and con- 
veyed a leale of the land to the Plainciff for 21. years. And note the diftreſs was 27 
Decemb. anno 3}. for 20 |. behinde at Michaelma then paſt ; upon which the avowanc 
cid demurre in Law : And Judgement was given for the ayowanc, For although it was 
objected, That the Plaintiff un barre of his avowry hath eyed, thatche (aid grant was 
a corrupt coarraQ againft the Scarure, and the avowant hath demurred thereupon, by 
which he hath coofeſſed all matters infaRt, yec becauſe that upon the matter diſcloſed 
in the barre, ir appeareth to the Court, that ic was not a corrupt contract againſt the 
ſaid Scarute, and fo his allegation of the ſame repagnant to the macrer ſhewed by himſelf 
in his barre to the avowry ; and a demurter is nor 2 coafeſtion of all aarcers in 6a, bur 
of all ſuch martersin ta& which are well and ſufficiectly pleaded ; for this cavfe Judge- 
ment was giren for che avowant. | 
And the Cauſe that the fame was ner againſt the Stacure of Uſury was, That nxhing 
Was. to be paid by T bem. Woedbenſe che graacor within a year and a quarcer after the 
grant made ; for within the 17. of July 1579. and Chriftwas 1580. no rem is appointed 
wo be paid. And if the grancor had paicd the 1091. the 17. of July 1580. the reac 
ſhould ceaſe without aay thing paying for the ſaid 160 L So that the Courc (aid, Ic was 
2 plain bargain, and conduional of ſuch a reat, and no Uſury. It! was inche ele- 
Gtion of the grantor to bave paid che ſaid-1c0 1- and to have fruſtraced the reac, (o' thac 
the grantee. (as the nature of uſury is) was not aſſured of any recompeace for the forbea- 
range ofhis 100 | for a year, and the ſaid reat of 20 4 prr anaxm is not that penalty wo 
the grantor, and aſſurance to the gractee for the paiment of the laid 100 Bur ir was 
ſolved bythe whole Court, That if it had beea agreed. berween che graacor and graatcey 
that: notwithſtanding ſuch power of redemption, that the x00 1. ſhall aac be paid at che 
day, ad that the clauſe of redemption. was .iglerted ro make evation our of the Scaruce, 
then it had been an uſurious bargain and contraRt withinche laid. Statute. For if in truck 
the comra&t be ulucious againſt the Srayurey ho colours nor ſhews of words will ſerve, bur 
the party may ſhew the ſaare, 3nd ſhall nor, be caackuced. os. ef a by zay deed, or 
any. other-matcer whatloeyer ; tor the Srarure gavech avercement 4a luck Calc. 
r And 
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at £32 V 
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fart «ws »* 
which ſha!l be in a»no Domins 1580. And afterwards A. by deed acknowledged before: NE od ; 
and enrolled according to. // © '» © 
the Q »« PIs 7 
rent behinde did avow : The Plaintiff in barre of the aid avowry, pleaded the Statute of * we fe 197 
Thomam Woodbunuſe, 
viam corrupts barganit, (cil. qued predifice A, 
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And Pepham chief Juſtice faid, If A. come to B.to borrow 100 1, B, lendeth itto him 


[70} if he will give bim for the loan of it for a year 20 |. if the ſon of A. bethen alive, the 


ſameis uſury within the Scacure, for if it ſhould be our of the Statute for the incertainty of 
the life, the Scatute ſhould be of licrle effeRt : And by the ſame reaſon he may adde one 
Afe, he may adde many ; And ſo like to a Mathematical line, which is divi/ibilus in ſem- 


per divifpbilia. 


Paſch. 37 Hz, Rot. 1915. inthe Common Pleas, 
Claytons Caſe. 


b, . T, F Ecween Reighnold: Plaintiff, and Clayton Defendant, in an Aﬀtion of Debt upon an 


Obligation of 60 |. the Caſe was, Clayton requeſted Keighnolds to lend him 301. 


| LT upon commuliication betwixt them, Reighnolds doth lend Clayron 301. 6 Decemb. 
af. ww »/+ e234 Eliz.. until the ſecond day of June next following, to pay to him for the principal and 


loan of it 33 1. at the ſaid ſecond day of Z=ne, if the fon of the obl'gee be then alive, and 
if he die before the ſaid day, that then he ſhall pay him but 27 1. which was 3 |, lefs then 
the principal. And it was reſolved by the whole Court, That it was an ufurious contraR 
within the Statute, according to the opinion of Popham chick Juſtice before, ad the rea- 
ſons there given by him, Uſure dicieur ab uſu, & ere, quaſt uſu er4,i.e. uſu eru: Fr 
Uſura eſt co certum, qued propter uſum rei matate recipitxr, Ard this de- 
ſcription agreeth with har Fulgomegt: For if upon the firſt contrat he who lendech 
reſerverth no certain ſumme for e loan; but /ecandario [peret de aligna Fetributione ad 
voluntaterms ets qui mutuans oft, bec non oft vitio/um. Vide Glanvile lib.7. cap.16, & 
lib.10. cep.r. what was the old Law of this land concerning Uurics, See alſo the Laws 
of S. Edward,e+c. GON 


2 


Paſch. 34 Blix. in the Kings Bench, R*r.275. in Debr. 
' Hoes Caſe, 


for the Defendant ; and rds before Jadgemenr, the Plamtiff releaſed to Phelix 


; { | J N an AQtion of Debt __— by Hee it the Kings Bench , Pheltix Marſhal was bail 
C <0 


J, '} Marſhal all Actions, duties, and demands; aad afterwards Judgement was given againſt 
0/1 


the Defendant, and upot! defaulr of the Defendant a Scire facies ifſued againſt Phelix 
Marſhal, who pleaded the faid | Releaſe ; upon which the Plaintiff did demurre : 
ged that this releaſe ſhall not barte the Plaintiff ; for the words of the 


: 4 Pl And it was adjud 
-f // |, / bail are conditionally, that is to fay, $5 contingerer predi?* defendentem debii' of dammn' 
5/7 41> 111 prefar' quer minime ſolvere, aut ſe priſone Mareſchall ea eccafione non reddere,G&c. 
» ſothat itcanor be by the faid bail any duty till Judgement be given, for before that none 


can know to what ſumme the debt and damages will amount ; fo that he who is bail for 
the Defendant is not bound in any ſumime at the firſt : But his recogniſance being general, 
ſhall be reduced to a certainty by the Judgement, and not before; And theretore there 


. is a difference berween a certain duty upon condition ſubſequent, for that may be relea- 


ſed before the day of performance of the condition, and a duty uncertain at the firſt, and 

condition t to be certain after; that in the mean time is bur a meer poſſibi- 

liry, and therefore cannot be releaſed, for this recogniſance doth not create a duty preſently, 
but ſhall produce a dury afrer upon a Contomyar. 

Noxe, that it was adjadged, rin. 4 Eliz. Rer.1207. in the Common Pleas, That by 

the releaſe of all Agions, (nits, and quarrels, a Covenant before the breach of ir is not re- 

teaſed, becauſe that there is not any cauſe of Aion, nor any certain dury befere the w_— 


Part V. ; SeintFahns Calc. 


$— OO ——— ——— 


of ir, but the breach of ir ought to precede the Aion, and the cauſe of the duty, and for 
this cauſe ſuch releaſe was no barre. Vide Dier 5 Eliz,217. acc', And vide Littleton in 
his Chapter of Warranty t70, That by releaſe of all demands a warranty (which is a 
Covenaar real) as it is there ſaid, is exrinR, yer ir is executory and incertain ; Bur there che 
feoffee ro whom the warranty is made may preſently have a #/4rrantia C harte, and binde 
the land pro Loco and rempore. Butſee 35 HE. Dier 57. that by the releaſe of Covenants, 
che Covenant is diſcharged before the breach ofir, which is proved by Lizzlecon allo, fol. 
170-&X 16 E.3z, Barre 245- A woman hath ticle of Dower, and releaſcrh tro him in the 
reverſion, and akerwards tenant for life furrendrech to him, and ic ſeemerh 2 good barre ; 
and yet the woman hath not cauſe of Aion againſt him in the reverſion at the time of 
the releaſe made. But the reaſon is becauſe the woman hath. righe to the land, and he ig 
the reverſion hath an ctare upoa which a releaſe can enure, and by recovery of her 
Dower his eſtate ſhall be charged, 21 H.7, the laſt Caſe. Releaſe in time of vacation 
to the Pacron, diſchargech an annuity with which the Parſon is charged in reſpeR of the 
Parlonage. Vide 40 E.3.32.18 E.z, Avowry 77- 13 Ra. Avowry bg. 14 H.4.4. in the 
long R:cordare. 


—_— 
_ | — — 


Trin. 34 El. in the Kings Bench. 


SeintFohns Cale. 


> had a Judgement ia the Kiogs BenchagainR one Seine Jahn of the County 
of Bedford, and had a Capias ad [arfaciend againk him, and got a Warram from 


one of the Juſtices of Peace of the ſaid County of Bedferd, having notice of ic, ſent one 


( 5] 
the Sheriff 0 a ſpecial Baily to arreſt him, who came to Seine Jobs houſe to arreft him, 9 +// * 
and becauſe he feared refiltance he brought with hum a Dagoe. Rad Sri lng chan Za ,<) 7 

Ws Yu FO 


v 


his ſervants for him, who finding him armed wick a Dagge arreſted him , and brought 7; 3 5 


the matter commirted him to the next Gaol, there to remain cill he bad paid 101. accort= { «© x 


ding co the Scatuce of 33 H 8. cep.6. which prohibicech che ſhooting ia, or carrying.&c. 5 ZL. 


of any Hawdgun. And it was objeRed, that a Dagge was not within the word Handgun, «+ 
for ic was faid,/Thac Dagges were nor in ule at checume of che making af the ſaid AR, bury << © - 
invented after 3 and al:hough they are uſed wich che hand, yer it isnoc knowa by the name © 


notwithſtanding arc known by particular names, and are noc comprehended within this + 
word, Handgun : For they are not particularly named wich the Handgun in the Statuce : 
So a Dagge is to be diſtinguiſhed by ſpecial name from a n. Wherefore for theſe 
reaſons, x, That ic was not in uſe ar the time of the making of the ARt ; 2. That it was 
known by a ſpecial name, It was objected, chat the carrying of the faidDag was not within 
the ſaid AR. Buc it was reſolved by the whole Court, that it was within the ſaid Scatute, 
20d comprebended within the word (Handgun,) for alcbough no Gun was known by the 
name of a'Dagge at the time of the ma king of che{aid AR, and alchough that in common 
ſpeech a Dagge is known by a ſpecial name, yer for as auch as he wno made the Dagge 
had his invenaon from the Handgua, and it is got any new kinde in ſubſtance, bat hath 
onely a little akreration in che form and qualicy, for this cauſe ir is comprehended within 
this word (Ha ) for it a lictle alceration or addition ſhall defcat the penalry of the 
AR, the Stare ſhall be of ſmall cffe&. Aad it hath been cxplained by ſundry Procla- 
mations, ThatPiftols, Nagpes &c. were within the {aid AR : And it was faid,That where 
the AR doch forbid Crois-bows. thereby alſo Stonc=baws allo are forbidden, canſs que 
fapra. And thepreamble of the ſaid AR of 2 litzle Handgun, Bucir was tetol- 
ved for anocher cauſe, That che carrying of the Dagge was got forbidden by the faid AR, 
for the Sheriff, or any of his miniſters, forthe beuer gxecurion of Juſtice, may carry with 
them Handguns, or other Weapons invaſive, or defenfive, and the ſame is no: reftrained 
by the gencral prohibition of the lazd AR. Vide 3 H.7 1. 


Mich. 
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him before the ſaid Srim: Jebw being the next Juſtice of Peace 3 who upon exarnination of -* + © 
47 
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of , no more then Hagbur, or Demyhake, which were uſed with the hand, but*7* |... 
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434 Williams Caſe. Part V. 


U— 


Mich. 34 & 35 Hiz. in the Kings Bench. 


williams Caſe, 


, Henry Jones Clark, and declared where the ſaid Henry being Vicar of Alderbwry in 
wo e County of Shrewsbzry, ought and is bound by himſelf or another Chaplain co cele- 
L //,  brate Divine Service at Wellafton in his Chappel of S. Joby within the ſcite and precin& 
4 « + +«/2ef his Mannor of wellaſton afordlaid, and within the Pariſh of Alderbary atoreſaid, there 
| » 440k ancient time built, every Sunday by the year, and every feaſt day{per ann«m betore noon 
my aC of the ſame day ; and to adminiſter the Sacraments fo the ſaid Thomas, beminibu;, 
p PP oy 4, nentibus, & ſervientibus ſuit infra precinfium ejuſdew Waneris inbabitan* & commuran', 
>} *' . / Idemque Henricss Vicarins & emnes predeceſſores ſui Vicaris Eccleſia paroch' de Al- 
= / derbury prea', 4 tempore Cn)ms contraris memoria hominum non exiſftit, per /cipſum vel 
—_ ; bujuſmods Capellenum ad celtbrand* divina ſervitia in forma preditta in Capella prec, 
s- { ' ac ſacrament” & ſacramentalia prefar Thow' Williams & anteceſſor' ſuis, ar mm; 
: by {. ulls quorum ftatum idem Thomas modo baber, ac bominibus, ſervientibur, & tenentib ur 
- , ” i ) ſmis infra dium ſcirum Waneris pred” commorantibus, per totwm annum miniſtry ang” 1: 
= adminiſtratur” annuatim exhibere & ſuſtentare conſnevernnt. Prediiine tamen Hens i- 
| Es Jones nunc Vicarins Eccleſia parochial de Alderbury pred” per ſeipſum vel buja(< 
well :4ov mods Capellan' divinum ſervicium in Capella pred” in forma pred*, ac ad Satramenta = 
a «4 uſacramentalia eidem T home ac hominibus, ſerviem*, & tenent” ſus ibidem in forma pred 
/ ad miniftrand licer ſepinr requifit', per magnum tempu7, videlicer, a feſts Pentecofte ultin' 
A ">, preterit* ant” exhibition” bujw/ſmodi bille,uſque exhibuion' bujuſmeds bill* exhibere & (@- 
1 [73] fentare recuſevit, unde dicit quod deteriorates eft,&&c. And the Defendant jcaded, Nor 
ec * | ,, guilty, and was found guilty: And after divers motions in arreſt of Judgement, and the 
- 6a maner well debated at the Bench, at laft it was reſolved by Popham chict Juſtice, and the 
þ ++  who'e Court, that in this Caſean AQtion upon the Cale doth no lie, buc the remedy which 


(6 4 rom zyilliems Eſquire brought an ARion upon the Caſe in the Kings Bench again 
42 - 
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the Plaintiff hath is to ſue in the Spiritual Court : But if the Chappel had been private for 
him and his ſervants and family within the ſaid Mannor, chere a private Action upon the 
Caſe upon preſcription ſhall be maintenable by the Lord: of the Mannor, &c. for in ſuch 
Caſe he himſelf onely (and none of his family ) ſhall bave the ARtion ; and although 
that the Divine Service be ſpiritua], yer for as much as the ſame by preſaription doth be- 
long to a private perſon, and to be celebrated for bis eaſe within his Mannor, which ſha'l 
be intended to begin at firſt by granr, for this cauſe for the nor doing of the ſpiritual Ser- 
vice an Aion upon the' Caſe lieth, and damages ſhall be recovered for them ; and 
therewith agreeth 22 H.6.46. in the Prior of Woodburn; Calc, Bur when the Chappel is 
not private to him ard his family, bur pdlick and common to all his tenants of the ſame 
Mannor, which may be many and of great number ; there no Aion upon the Cale lieth by 
the Lord, for then every of the tenanrs may have his Aion upon the Caſe as well as the 
Lord himſelf, and ſo indoire Actions for one default, Er bons Judicu eft, lites dirimere, & 
expedit reipublice ut fit fink litinm propter communem omninm atilitatem ; and yet they 
ſhall not be without remedy in ſuch Caſe, for (as it hath been ſaid) they may and ought 
to ſue for ſuch defaulrin the ſpirirual Court, and there the ſame ſhall be redrefled. Lir./sb, 
2. cap. Frankalmeigne 304. Vide 27 H.$. 27. 4. A man ſhall not haye an Aion upoa 
the Caſe for a Nuſans done in the high way, for it is a common Nuſats, and then ic is noc 
reaſon that a particular perſon: have the Ation ; for by the tame reaſon that one perſon 
ſhall have an ARion for it, for the fame reaſon every one may have an Aion, i 
he ſhall be 100. rimes Dong for one and the fare caufe. But if any particular perſon 
after the Nufans done hath more particular damage then any other, there for this parcicu- 
lar injury, he ſhall have a particular Afton upon the Caſe : And for common Nulznces, 
which are equal to all the Kings liege » the Common Law hath appointed other 
Courts for the correRtion and reforming of them, ſcil. Leers and Tourns, &c, 5 E 4.2.6. 
acc, vide 2 E.4.9, 4. widen 


Paſch. 


Wymarkes Caſe. 


Paſch. 35 El; in the Kings Bench. 
The Caſe of the Orphans of Londey, 


Ote it was reſolved by the whole Court, That if acy Orphan of London, who is by T7; l 
:he cuſtome of London under the Government of the Mayor and Aldermen of the 


Mich. 35 & 36 Eli, in the Kings Bench. 


wymarkes Caſe, 


Bel Dun orought an Ejeftione firme againſt William Law, and declared of a leaſe 
Aus: by Richard S'eford, 9 Nov. 34 Eliz.of a houle, &c. in Northlaffenham in 
the County of Rutland, tor three years : The Defendane pleaded, That ante pred” temps 
guo.rfc. the laid Richard Slefrd was ſeiled in fee of the tenements aforclaid ; and 9 Mais 
32 Eliz., by his deed indented and inrolled within 6. moneths according to the Stacure, 
I mod quide w [criptum indentat* hic in Cur profert,&c, bargained and (old the ſaid te- 
nements to Edward 1/ymark Gent. in fee, by which and by force of the Stature he was 
ſeiled, rill by the laid Sleford diſſeiied, who made the leaſe 1n the declaration mentioned, 
upon whom the defendant by the commandment of Edward Wymark, entred, &c, To 
which the Plaintift replied and confeſſed the bargain and ſale by the faid deed enrolled to 
Wymark, Mode & forma prout,chc. Et idew Abel ulterins dicity quod in codem [cripts 
indentato, proviſ. exiſtit mods & forma ſequentibus, videlicer, quod fi pred' Edwardus 
1/ymark &c. dot not pay 3ool. 2 Nov. 1592. to Sleferd, that then the {aid bargain 
and (ale ſhall be void; and ihewerh the breach of che Condition, and reentry, and the 
leaie made to the Plaintiff, and the Ejetment prot in the declaration, without that that 
the ſaid Sleford diflciled the ſaid Edward Wymarke,&c. upon which the Defendant did 
demurre ia Law. And ſhewed this cauſe according to the Statute, becaule the Flaintiff in 
his replication did not ſhew for:h the deed indented, which comprehended the condition, 
And after good d:bate and conſideration of the matter in Law, it was adjudged tor the 
Plaiatift. And in this Cale rwo Points were refolved by Popham chicf Jultice, and che 
whole Courr. 

1. When any deed is ſhewed in Court, the deed by Judgement of Law doth remain 
m Court all che Term in which ic is ſhewed ; bur in the end of the Term if che deed be 
not denied, then the Law doth adjudge it to be in the cuſtody of the party to whom ir be- 
longeth ; for all che Term in Law is bur one day, and therefore ſhall be intended to re- 
main in the Court a'il the Term in which it is ſhewed, but when che Term is cloſed and 
ended, thea there 15 no Officer in ſuch Cafe ro whom the cuſtody of the deed by the Law 
's appointed, and therefore che party who ſheweth it ſhall have the keeping of ir : For a 
mars evidences are as the (inews of his lands. And where it appeareth by 3$ H.8.2. that 
becaule the deed in another Term is in the Keeping of the party, and not ia Court, the de- 
fendant ſhall not have Oyer of it ; and therewirhagreecth 4 H.7.18. & zt H.7.20. Alſo 
Lit. fol.88. if the tenant in Afſile plead a feoffment by deed poll of the Plaintiff, and ſhew 
the ſame in Court, in this Caſe ( Lis: leron faith) that tor as much as the deed is in Courr, 
rhe 
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relealed and delivered the deed in Owel main to be delivered to the Detend 2:1: upon cor. 
tain conditions performed ; tre Detendant pertormed the conditions, the husbang oct tt; - 
deed of releaſe and kept che lame from the leflee, and he and his wite broughr: a* Acton o' 
Waſft, the leſſee upon this fpecial marter hall plead ic withour ſhewing of i: forth. Ia 
10 E.z.40. If hugbandand wife be impleaded in a real] Aion, where the detault of the 
wife is the default of both, if che demandant caketh the wife of the tenant trom him, the 
ſame ſhall not turn to the default of the rename. So in Dower, Detinue of Char: ers &c. by 
the demandant is a good oo 20 H.7.5. Tenant by Staturce Merchant or Staple &c. 
ſhall not ſhew the deed, for he cometh to the poſſeſſion of the land by proce!s of Law 
againſt the will of bim who hath the deed, and hath no means to come to it ; Otherwi'e 
it is of a leaſe for life or years, &c, becauſe he cometh in ty the leflor, and mioh: h: ve ta- 
ken a covenant, or other ſecurity for his peaceable enjoying of the land ler to him. And 
in caſe when the deed is denied, the Law which hath appointed the deed to remain in 
Court, alſo hath appointed an Officer to have the keeping ef it, and that is the Cute 
Brevium, as appearethin F.N, B.244. 

2. It was reſolved, that the courſe of the Kings Bench is, that alchough that the Plain 
tift after the barre pleaded hath day to reply rwo or three Terms after, no mention ſhall be 
made in the Roll of any imparlance or continuance, but when he rephierh, the Enrry hall 
be ut ſapra; Et ered? Abel dicit qued ipſe per aliqua per ipſum Willie!” [uperin: placi.* 
ab attione ſua preciudi non deber,&c, But otherwile it is of a barre there, for that con- 
raineth the imparlance and continuance, and is in ſuch form, Fr mode ad hunc 41cm, (ct). 
diem Veneru, Oc. iſts codems termine, nſque quens diew pred” Willielmn habuit licentiam 
Snterlognena” ; burtno ſuch entry is made upon any Replication, Rejoynder,&c. by which 
it ſhall be intended, when they are generally entred wpon Record, that they were done 11 
the ſame Term. in which the barre was pleaded ; And by conſequence the Plaintift in the 
Caſe a Barre, may take adyantage of the condition compriſed in che deed ſhewed fort! 
by the Defendant, 


Mich. 


Part V. Cliftons Caſe. 
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Mich.35 & 36 Eliz, in the Common Pleas. 


Cliftons Caſe, 


N a Writ of Waſt between Thomas Southcote Eſquire, and John Clifton Defendant, [5] 
he form of che Writ was ſuch ; $5 Thew' Sonthcote Arm' fecerit,&c. ſummon' Joban- | 
nem Clifton quod fit, &c. quare cum, fc. idem Johannes de terris, demibus, boſeis & « OO 
gardinss in Otterie, que tenuit ad vitem Margartte nuper nxor* ſue, in jure ipfins ah h | 
Margaret, de prefat” The. ex dimiſfione quans idew T howas inde fecit prefat” Mar- _ Ca © FA 
garete, & cnidam Petro Carewe Militi quandam viro ſue, ad vitamw cornndem Pegrs 4.4.5 we 
& Margarete, fecit vaſtum, venditionem & deſtruftionew, ad exhereditationens ipſyns 1 + Fas”) 
T home, & contra formam provifien' predit, ut diciznr,&c, & habeas, &c. Teſte 8 Feour- be, Fon 4 
bruar* anno 25. , #9 4145 
And ic __ relolved by the whole Court in the Common Pleas,that the ſaid Writ doth * #7; ** 
not lie ; for the recizal of the Writ 15, Quare cums de communi confilio Regus noſtri An- /' / fo-/) © + 
glie proviſum ſit, quod non liceat aliens vaſtum, venditionem, ſeu deſtruttionem facere L. 
de terris, Cc. ibs dimiſis ad terminum vite vel annorum, fc, And in this Caſe the 
husband had not any eftate for life in this land, bur the wife had the eſtace for life, and 
che husband had ir but in the right of the wife, and ſo he is net within the faid AR ; and 
therefore if a woman tenant for life take husband who committeth Wafſt, and the wife 
dieth, the husband ſhall nor be puniſhed for this Waſft. | 
Note Reader, this Judgement was given upon conſideration of the Statute of Glowce- 
ſter cap.3. and of the opinions ebirer n10 H.6.11.& 12, by Strange and Coreſmoore, 
46 E.z-25.46 E.z. Waſt in Srarhem, 
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Paſch. 43 Flix in the Kings Bench. 


Pilkingtons Cale. 


room Pilkington Plaintift, and Haſtings and others Defendants in a Replevin, ir [76] 
was refolyed by the whele Court, That when a diſtreſs is caken for damaye feaſanc, 7 
that the parry may tender amends cill the cartle are impounded, bur after they ate in the 

cuſtody of the Law, then the tender comech too ſhort, vide 13 H.4.17. & 27 E.3.88, 

And fo t was athudged Triz33 Eliz., between Nevil and Segrave. 

| 2+ It was reſolved, That tender of amends to the Bailiff is not good, for he cannot de 

liver the diftreſs- once taken, no more then he can change the ayowry of his Maſter, or 


demand a renc upon a condition Co CS na" ped = be "< Pe 3 
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Mich. 35 &-36 Hi in the KingsBench. 


' The Earl of Pembrogkes Caſe, 


2 , N 2n Action upon the Caſe by the Eatt of Pembrock, againſt Sir Hem 7 4 /+ 
| Lamm 3* . - , X - WIS: 
oy - = 6c inermptirg hun of cervai Walks in the-Foreſt of Se/mood 5; The Detendan: plca- 
Fey d "ys | 

£ Pad 2» deda rant of thor Fy the ſaid Earl to che Lord Afawrice Berk/ey mm tail bydeed ſhewxr, 
-A forch. It was bekden by Pophum chict Juſtice,.and the whole Court, That in the fam: 
fo >» Lv) Teri che andreas Ie, chat the derd be enired: 5» b46 verbs, and afierwargs he 
- a tn lor -vny' demurre, or Oke iſſue ar-his pleature, bug atandtber Tertn the deed ſhall roc 27 his 
” prayer fe erred in hec verbe. although herwould demurre upon ic, fr then the &-e6 
Ws /T'V 17 ouref Court: And afterward; the geed upen:the prayer in the tame Tern. was ertied 
£2, inhec verba. The Eail pleaded, that wlrerss per ſcriprum predifium provilem fait, 


- / (without ſhewing forth any part” becauſe thartbe deed was encred in be wrrh s aued 
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| L MM vera, oo0d policy. And the Eart ſhewed the condition and tbe breach of it : Nota bene, 
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I Ec —— - —— em _ __ _ 
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Mich. 35 & 36 Eiz, in the Common Pleas. 


Pagets Caſe. 


Erween William Pager Eſquire Plaintiff, and Edward Cary and Elit ahh his wite 

er M4 Detendants in Watt, in the Common Pleas, ic was reſolved, That it there be tenant 

I "0p » for life, the remainder for life, the remainder in tce, it tenant for life doth Walt in ures, 
17, * any ,and afterwards he inthe remainder for lite diech, the Action of Waſt is maincerable tor 
_ > *, 7 Waſt done in the life of him ip che remainder for life, for it was to the dil-inheritance of 
EA of & + 7 him inthe remainder in fee 4@od-new the impediment, which was the man eftate tc: 
- ©" life is taken away. Er remoro impedimento emergit attio, And as it was there {aid, 10 :: 
. was adjudged in 9 Eliz, The tame Law if hein the remainder for lite after the Wa!z 
ſuriender tas eftate ro him 1n the remainder or reverſion in fee. And where it was obie- 

Qed, T hat at the time of the Waſt, it could not be to the damage of himin the remair der 

im fee in re\pe &t of the wenn eftate for life: To that it was antwered and retolyed, when 

the rree i; ſevered, rhe propttry hereof belongeth to him in the remainder in fee; And 

where it is ſaid in ſome Books that he in the remainder or reverſion in fee (hall not have 

aft Action of Waſt, it is to be intended durirg the continuance of the mean remainder ; 

And where in other Books it is ſaid, That in ſuch Caſe the A&ion cf Waſt well lies,it is 

to be intended after the death of him in the remamder for life, 2 #ia cum aliquid impe- 

dirmr proeprer wnny, wo remote, tollitur imprdimentums : And foal! your Books are we!l 

recoi.ciled. Vide 1x E.3. Receit 118. 4 E.z.18.6, Cottes Caſe, 33 E. Waſt 114.5 £.3.3. 

10E.49. F, N.B, 58, 59. and the Wric in the Regiſter, 74, b. and the Ners where, 


fol. 75. 


Trinit. 


Boothes Caſe. 


Trinit.3 6 Eliz, in the Common Pleas. 


Boothes Caſe. 


Eorge Bucth brought an Aftion of Waſt againſt Skevingron, and counted that Sir 
William Booth demilcd for years to Enſor, who afſigned it ro Skevingron. The de= _ w 
teadanr pleade+an aſſignment to Elizabeth Cave, before which afſygnment no Waſt was » <<< FA At 
done; The Plaintiff in his Replicatioa ſhewed the Statute of 112 H.6.cep.5- and that the »* 
- grant tO Elizabeth Cave was to the intent, that they might nor know againſt whom Of, Hes Jap 6 
bring his ARtioa of Waſt ; and averted chat he took the profics ; The defendant rejoy-. 7, 4/4 Wr 

ned, that Elizabeth Cave granted her eſtate ro A. who demiſed to the defendan: at Will,” | 
without that that he granted to the intenc, &c. upon which the Plaintiff did demurre. And 
in this Calc three Points were reſolved. - 

t. That alchough that the words of the At are, That where tenant for life or years 
have leaſed or granted their eftate, to the intent that choſe in the reverſion, /ci/, their 
tefſors, their heirs or afſignees may not know their names ; and afterwards the firſt renancs 
continually occupy thoſe lands, &c. and commur Waft,ec, ic is ordained and eftabliſhed, 
that he in the reverhoa in ſuch Caſe ſhall maintain a Writ of Waft againſt the faid te= [5] 
nants for life or years. Andchere is Proviſo that the firſt tenants, &c. Yer it was reſolved, 
thac evcry aſlignee of the hiſt leflee mediate or immediate is within this AR : For the Sta- 
tute was made to ſuppreſs trand and deceit, and therefore ſhall be taken beneficially. 

2. It was relolved, that he in the remainder is within the ſaid AR, as well as he ia the 
revecfion, for in equal milch:ef ; yet the preamble and body of the AR ſpeak onely of him 
in the reyerh0n- 

3. Ic was reſolyed, that the incent aforeſaid was not traverſable in this Caſe but the 
pernarcy of the profi's ; fer that was the thing notorious, whereof che Country mighe 
have k1owledge and 1a the pernancy of the profits, the intent is implied. Yide 4 H.7.9. 
ina Formrden, the tenant pleaded Nonteaure, the demandane ſaid, that he made a feoff.. 
ment to perſons ur known to defraud him of his tenancy, and took the profirs: The 
pernancy of the profi:s, and nor the feoffment is traver(able. 4 E.4-29. and many other 


F ooks agree. 


Trin. 36 El:z, Roe.877. in the Kings Bench, 


Samons Cale. 
Com brought an Aktion upen the Caſe upon 4(ſwapſit, and declared, that where {+> ***- 4 7. 
controverſies were berween the Plaintuff and Defendaar concerning divers lands in D, «4+ </ Fae. LA 


The defendant in conſideration of 6 d, afſumed and promiled to pay 2001. to the Plain» Hoi © h 
tiff, if he did not perform the award of F.S. &c. which F.S, made an award, That the /** - ©, 
D-tendan: ſhould enter inco a Bond to the Phainciff, that the Plaintiff and Elizeberh his **1** 9s bo —Y 
wife ſhall enjoy the faid land, &c. which he hath not done ; upon which the Plaintiff « 4% f a5 - _ 
did demur:e. And it was adjudged againſt the Plaintiff, and the reaſon and canſe of the*Zcie li; Cacomfe 
Judgement was, bec2ulc tha: the award was yoid for incer:ainty ; for it doth nor appear-, / [98] --- not 
of what fume the Bond ſhould be, for the Arbitrators are Judges of the Cale; and 9 , 94 © 
their Judgement ought co be certain, ſo that thereby the controverſy be decided ; and ' We, lod 
that the ſame be not for reaſon of 1ncertainty a new cauſe of controverſy. And the Arbi- 
trators cannot afſign their power over, but they themſelves ought to determine ic, and 
therefore neither the Plain:iff nor the Defendant may aſſeſs the ſumme. Butir was agreed 
that it /, covenant with B. to enter into a Bond to him for the enjoying of ſuch land, and 
doe not exprels what tumme, he ſhall be bound in ſuch ſumme, as amounteth tothe yalue 
of the lard, as it is agreed in ro E.z. If a man grant an annuity to one of 16. Marks, 

Oo3 till 


Grays Calc. Part V. 


— — 


vil hebe promote { ro a convenient Benefice, the Law doth exponnd the ſame to be of cho 
value of the annuity or MOIE; bur the reaign of that is, þ-cauſe the fame is the 2& <: Pg 
covenantor himlelf which cannot be void, bur it is otherwiſein' the Caſe at Barre, A!;, 
the award was voi a5 to the wie, for ſhe was a ſtranger to the ſubmiſſion. 


A AI IS nn —_— 
Cs ern nn — — —— 
Cree re en —— er mn 


Hill. 37 Zi, R&4.601- in the Kings Bench. 


Grayes Cale. 


1 2 Replevin between Gray and Fletcher, in barre of the avowry for damage feaſarce, 
the Plaintiff by cuſtome en.itled himſelf ro have Common of pafture in the place 
wherez&c. to h:s Copihald, the which cuſtome was traveried. And it was found :} a: he 
ought to have the ſame Common, but that every Copibolder had uſed to pay time out of 
minde,&c. Pro cadem Commmmmuyle unam gallinew, & quinque «v4 annrati. Ani it was 
adjudged, cbac upon this verdit the Plainciff ſhall bave Judgement ; for the Plaintiff nee- 
deth not to ſhew more then makech for him, and that is of his part. And the doubt was, 
what renwedy the Terre-tenant ſhould have tor the hens and egges; for it the Terre-tenan: 
—- + havcno remedy for than, then the Commoner ſhall have his Common ſub meas, [cil.pay: 
__— ing ſomuch, &c. and then ic ſhall be agaioſt the Plainciff : But if che Terre-tecan: have 
- Bagg __gemedy tor the hens and egges, then as the verdif is found, itis not modus communic, 
oxep”," © | cit. n manner of commcning, nor parcel of the iffue as co the Common, bur a collateral 
# 4 «+ 4 /"**Tecompence to be paid for the Common, whereof every one hath equal remedy, And 
F -—_ _ «£<p ham chief Juſtice ſaid, thatir was adjudged in a Deven/ſdire Caſe, That where 2 man 
p ; << ** did preſcribe to have pot water our of the River,8&c. and the Jury found that he ought to 
# bave it paying 6d. yearly. And it was adjudged that he had failed of his preſcription, 
for he hach preſcribed abſolutely, and the Jury hath found it conditionally, or ſub mode. 
And there it be doe not pay the money he cannot take the water, and the Terre-tenant 
. In ſuch Cale may difturb him, which is all the remedy that the Terre-tenant hath, And 
(79) in the Caſe at Barre, the Terre-tenant may diſtrain the Catrel of the Commoner upon his 
own land for the hens and egges; and therewith agreeth 26 H.8.5. But in the Cale a 
Barre, if the Jury had found, that the Plaintiff ſhould haye Common paying 1o mary hens 
and egoes, the iflue had been found againſt him, becauſe ic is parcel of the cuſtome : But 
in the Caſe at Barre, the cuſtome as to the Commoning is perfe& without the ſaid pai- 
ment, and che paimemt doth not limit or qualify the cuſtome, but ir is a recc”pence tor 
the Common, Gn which recompence the Terre-tenant hath remedy. Bur if che Terre»tenan: 
bath not remedy for the recompence, as in the Caſe put by the chief Juſtice, bur onely to 
make difturbance, as is aforeſaid, then the ſaid manner of paiment (alchough it be tound 
as it is in the Caſe at Barre) js parcel of the Cuſtome. Note a good difference. Ard the 
like Judgement was given in the Common Pleas, Paſch.37 Eliz.. Ror.7 23. between Loves 
ke and Reighnolds, qued vide there. Vide 10 E.4- 17. F. N.B,107.4, 15 E. 3. A/- 
e II. 


Paſch, 


Filtzharberss Caſe. 


Paſch. 37 Eltz. iv the Kings Bench, 


Fetzharberts Caſc. 


HE Cale in efte&t was ; Tenant for life, the remainder to his ſon and heir apparent 
in cail by covin and agreement berween him and A, and B. tothe intent to baire his 
ſon of his remainder by a collateral warranty made a leaſe to A. for years, who maketh 
a feoffment to B. in fee, to whom the father releaſech with warranty, and all this by covin 
and conſear berweea the parties, ro the intent atoreſaid ; and afterwards the father dieth, 
and the warranty deſcendeth upon the fon being then of full ne. And it was reſolved by 
Peopham chief Juſtice and the whele Court, that chis warranty ſhall not barre the fon ; for 
the feoffmenc of the leflee for years is a difſcifin, and the father himſelf is particeps crimi- 
nw, and agreeing to it, and then alchough che releaſe with warranty is made after the diſſei- 
fin, yer for as much as the difſeifin was to that intent and purpoſe, the Law ſhall adjudge 
upon the whole AR ; as it is agreed in 19 H.$.12. If a man difleifeth another to the in- 
tent to make a teoftment with warranty although he make the teoffment 20. years aſter 
the d:fleifin, yet the Law ſhall adjudge upon the whole AR, and the diſſeifia and the 
warranty ſhall be coupled together, according to the intent of the parties ; and therefore 
in ſuch caſe the Law ſhall adzudge the warranty co commence by diſſeihn, although that 
they be made at feveral times. As if a man make a leale for years of lands in two ſeveral 
Counries relerving one intire rent, although that che livery be made at ſeveral crimes, firſt 
in one County, an! then in che other, yet the rent is ifſuing out of the lands in both 
Counties : So if a man make a charter of feoffmen: with warranty, and delivereth the 
deed, and afterwards maketh livery ſecundum formam charie, now the Law ſhall judge 
upon the whole Act, and although the deed were delivered at one time, and the livery 
upon che land at another time ; and al:hough a wacrancy ought to enure upon an eliace, 
yet upon all che marter:he warranty 1s good. | 

2. It was reſolve.|, that although the difſeifin was made tothe father himſelf who 
made the releaſe ; yer for as much as the father agreed and conſented to the diflein, and 
that he who made the warran: did procure the diſſcifin, it ſhall not hinder, but chat the 
warranty doth commence by diſleiſin, for con/entientes & agentes pari pena pleftenter. 
Vide Litt.1gt. in his Chapter of Remicter. If che husband diſcontinue the wives righe, 
all is one as to the Remirrer, if they procure or aſſent to the diſſeifia, and afterwards take 
a feoftment of the diſſcilor, as if they chemtelves had diffciſed rhe diſcontinue ; and fo are 
the Books in 44 £.3.45. 18 H.8. 13.11 E.4q-2.&c. : 

3. Although chat the diſſetin was not made immediately to the ſon who is to be bound 
by the warranty ; yet for as much as this difſe;fiz was a wrong to him, and did devett his 
remainder our of him, it ſhall not hinder, but that the warranty (hall commence by diſſei- 
fin. And lois the Book in 31 E.3. warranty 28. where one brother makera a gitc in tail 
to another, and the unckle {och difleile the donee, and make:h a feoffment with warranty, 
th: unckle dieth. and the warranty defcendeth upon the donor, and atterwardsthie donee 
dierh without iflue ; the donor bringeth a Fermedon inthe Reverter, and the feoffee plea- 
deth the teoffinent with warranty, the «emandant ſhall avoid the ſame becauſe ir began 
by diſſcifin, and yer the difleifin was to the donee and not he donor, bur by che difſeilin 
wrong was done to him, and his reverſion by it was Cevelted. And in this Caſe Pophams 
chiet Juſtice (aid, Thar this very Point was in quettioa berween Pawler and Putenchans, 
and Pawler who was in remainder enjoyed the land, Aud by great adyice it was reſol- 
ved, that he was not bound by che warrainty ; But it was not adjudged, Vide Reader 
the Books 1 4 E.3. 1Warranty 5. Temp E.1. Warranty $6.27 E.3.89. 13 Aſl.p.9. 4 Ma. 
Dier 148 &Cc. and the Statutes of Glonceſter cap.3. and the Stacuce of tu H,7.cap 20, 
That the Releaſe with warranty ot tenant by the Currtchie, tenant in Dower, or tenant for 
life to the difſciſor was a collateral warranty by the Common Law, and ſhould binde the 
heir : Buc that is to be intended when there was not any covin or colluſion to make dif. 

ſcilins. But after diſſeiſins made withouc covin there ſuch rclcale in caſe of tenanc by the 


Curreſie, or of the husband ie ſed in ther ght cf the wife before the Statute of Glonceſter ; 
or ot Tenant in Dower, or in Joyacure, before the Stature of 11 H.7. was a bacre, as 2 
releaſe 


Oo 3 


[5] 
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Dr —— 2 Ds, 
Sd. / = relcate by anether Tenant for life is at this day. Bur a relcale at this day by tenant for life 
f/ s3Wnade to a diſſeiſor, or any orher without covin, and yer to the intent to barre him ir, che 
A uf teverfion, ſhall barre him, for Intent without covin and diſſcihn ſhall not ayoid the war. 
£9 rany. As if the facherin the Caſe at Barre had made a feoffmenc with warranty, arg 0c 
77 36M this warranty ſhould binde the ſon, alchough ir was made of parpole to barre h;m, fo 
Ahh )o there was not any difſcifin ; and therefore tuch a warranty cannot be avoided by ayerce. 


— Foords Calc. Part V. 


þ 6 


4. ment of covin, becault there was not any difſeiſin in the Caſe, for a warranty comme:.. 

= cing by wrong ſhall not be avoided, bur a warranty which commenceth by diſſeifin. Arg 

although ir is {aid in our Books (and it is true) That warranties are much favoured i, Law, 

” ere cauie they extend to efiabliſh him who is Terre-cenant in poſſeſſion ; yer when they xre 

ar; bu Fu mixt with covit, which is fo 0djous, and ſo much abhorred in Law, the Warranty hal! 

Woo loſe, not onely his favour bur his force alſo : For covin is like to poiſon, which will infe + 
Keds —* Gel the good thing with which it is mixt. 

= LL eafaon Note Reader, a g00d Reſolution, for if ſuch covenous invention ſhall be allowed in Law, 

{ every father, or other aunceftor, who upon conkideration of marriage, or other good conh- 

deration hath affured and eftabliſhed his lands after his death upon his heir appa rent, migh: 

by fuch covenous and {inifter device diſ-inherit his heir apparent, which ſhould be very 1; 


convenient. 


— 4. — > — TC —— — 


Paſch.z7 Fliz, in the Common Pleas. 


Foords Cale. 


. Erween Bettiford and Foord in a Replevin the Caſe was ſuch; The Prebendary ef 
King ftone inthe County of Dorſet in the Cathedral Church of Sa/»bwry in the time of 
g "King H.8. made a leaſe of the faid Prebend for 70. years. The Biſhop Patron of the 
, £” faid Prebendary, and the Dean and Chapter by their ſeveral Inſtruments under their com- 
* : OF &: mon Seal (reciting the ſaid leaſe) confirm dimrſrioncm prediflam in forma preditt” fait” 
- _— 1 pro termine 5 1: years tantum, O& won ultra, And afterwards the ſaid Preberdary made 
Hes cage another leaſe-to begin after'the determination of the firſt leaſe,&c. And it the firlt leale 
win. ol {hall continue after the 51. years. if the confirmation ſhall extend to the whole term, or 
abs, or ther. years onely was the Queſtion. Ard it was adjudged, that the Corfirma- 
' - —tion (asthe Caſeis) ſhall extend to'the whole term; tor when the Biſhop and Dcan 
£4-/ / and Chapter (reciting the ſaid demiſe for 70. years) have confirmed dimi/r50ncm: preditt” 
>; | 7 in forma pred”, theſe words (pro termino 51,years) & nov ultrg, come too late, ard the 
X leaſe being for 70. years, it is repugnant ro confirm dim/510nem preditt” for 5r. year-; 
1 C- for it is as much as if they had confirmed the leate and term for 7O. years for Fr. years. 
But if the Biſhop and Dean and Chapter had rented the leaſe, and had confirmed the 
land to the leflee for 51. years, the ſame had been good cnovgh, for then there hal! nor 

be any ſuch repugnancy in the confirmation. 

And obſerve a difference berween a bare aſſent without any right or intereſt, and an 
aſſent accoupled with a right orintereſt : for the tenant who is to perfe&+ a grant by his 
atrornment, cannot aſſent for a time, nor upon condition, nor for part of che thing gran- 
ted, bur it ſhall abſolutely enure to all, becauſe he hath but a bare aſſenr, which canno: 
be qualified, or apportioned : But the Biſhop who is Patron, and the Dean and Chapter 
have 2n intereſt in the Prebend, and every part of it, for the Patron hath J-v conferend:, 
and a releaſe unto the Patron of an atnuity in the time of yacatien is good, as it is hol- 
den in 21 H.7.41,8 E.3.28. Perſeys Caſe. 33 E.z. Aide de Rey 103.8 H.6.24. acc”. 
Alſo it is holdenin g1 E.z. Grawnts 90. 16 E.z. Annuity 23. 8 Ret. Annuity 53. That 
the Patron and Ordinary may charge the Glebe in time of vacation, therefore they have 
an intereſt ; And Firz., N,B.49. faith, that the right is in the Patron and Ordicary. 7'54e 
Lirt. Chapter Diſcontinuance 144,145. Soif aleaſe be made cf 20, acrts, they may 
make a confirmation as to part of the land, 2s to one or more acres : So they may con- 
firm part or all upon condition ; by which ir appearerh chat they have not a bare aſflcrr, 
as in caſe of attorament, but an aſſent clothed with an intereſt. 

Anoties 


Part V, : Fords C afce. 


Another difference was taken berween a leaſe for years, and a leaſe for life, a gift in 
rail, or a feoffment in fee; For if a Prebendary make a leaſe for years, a confirmation 
may be made of che land, as hath been ſaid before, for leſs years, for che years are (everal, 
although the leafe or term be one. 

If Lell ro you any thing for 1co 1. to be paid 201. per annum for 5, years, I ſhall 
not have as AQtion of deb: ill all the years be incurred, becauſe all is bur one contract : 
Zut i*a man make a leaſe of lands for five years, rendring every year 261. there in che 
Cale of a leafe for years, the years are ſeveral, and heſha!l have an Attion of debt for 
every year, as it is adjudged in 45 E.3.8. Bur it a Feng make a leaſe for life, or a 
gift in rail, ora teoffment in fee, and confirmation is made of the land to theleſlee, donee, 
or feoffee for one hour, it is good tar ever, for an eſtate of freehold or inheritance is in- 
tire: And therefore if he who hath a freehold or inhericance be difſeiſed, and confirmeth 
the land ro the diſſeifor for one hour, it is good for eyer, 

$0 if a diſſeifor make a leaſe for life, or a gifc in rail, and the difſeiſee confirm the land 
to the leſſee or donee for one hour, it ſhall confirm the whole eſtate, bur it ſhall nor enure 
to the remainder or reverſion, becauſe he doth confirm the land to the leflee or donee 
onely, and the eſtate for life or in tail, and the reverſion are ſeveral diftin eftares : Bur if 
the difſeiſor maketh a leaſe for years of 20. acres, the difſeiſee may confirm all, or any 
part of the land to the leſſee, to have and to hold to him for all, or for any of the years, 
upon or without condition ; for although that the rerm or demiſe be one, and there- 
fore if the term or demiſe be confirmed tor an hour, it is good for ever, asitis reſolyed 
in the Caſe at Barre ; yer the years and acres are ſeveral, and therefore the confirmation 
may extend to part ofthem : Pars ratione, if my tenant for life make a leaſe for years, 
I may confirm the land to him for lefs years : Soif Tenant in tail maketh a leafe for go, 
years, and dieth, the ifſue in rail may confirm the term or parrt for leſs years. The ſame 
Law of a woman after coverture, Vide Lite. Chapter Confirmations 119,120,&c, 
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Caſes of Cuſtomes. 


Caſes of Cuſtomes. 


Trinit. 37 El; in the Common Pleas. 


Snellings Cale, 


| ry Snelling and Norton the Cale was ſuch; Deb: was brought by Snelling 
againſt Norton adminiſtrator of A. upon an Odligation ; The Defendant (hewed the 
Cuſtome of Londen, Thar if a contraſt be made by a Citizen in Londen to pay mcney to 
another Citizen, and be who ought to pay dieth inteſtate, that the adminiltrator ſhall 
be bound to pay it as well asif it were by Obligation. And ſhewed, that the inteftate 
was 2 Citizen v4 London, and was indebted upon contra! ro one ſuch Citizen, who after 
the death of the inteſtate hath recovered againſt him,upon Which the Plaintiff did Cemurre 
in Law. And Judgement was given againſt the Plaintiff. And in this Cale three Points 
were reſolved. 

I. That the ſaid Cuſtome was gocd againſt the opinion of Dyer, 8 F/iz. 247. for al- 
though that none was chargeable at the = Law by the name of Adauniſtracor, 
becauſe that before the Statute of 31 E,z. no ARtion lay againſt an Adminifira:or by ſuch 
name, and the Cuſtome cannot begin after 31 E.3. which is within time of memory ; 
yet for as much as they were chargeable at the Common Law as Executors by their ad- 
miniſtration, ſo chat the name of the charge is onely changed, and yer in ſubltance is all 
one, for every Executor is an Adminiſtrator of goods ; and the pleading is, u»nqzes exe- 
cutor ne unques adminiſtravit come executor ; and an Adminiſtrator hath the cttice and 
quality of an Executor, for this cauſe the cuſtome alledged in ſuch general manner was 
reſolved to be good. 

2. It was reſolved, if the Ordinary take the goods into his poſſeſſion, he was chargeable 
by the Common Law. And the Statute of Feftm.2. cap.1g. Cum poſt mortem alicuyus, 
was made in affirmance of the Common Law. Vide 17 E.;. Brief $22, 24 E.;.55. 11 E. 
3. Executors 77.18 H. 8.23.9 E 4.33.11 H.7.12. F.N.B.120. 

3. It was reſolved, although the Plaintiff were a ftcanger and no Citizen, yet this cu- 
ſtome was good to binde him, Vide E.4.6. «. 


——— 


Hill, 38 El:z, 
The Caſe of Market overt. 


T che Seſſions at Newgate now laſt paſt, it was reſolved by Popham chict Juſtice of 
England, Anderſon chief Juftice of the Common Pleas, Sir Thomas Egerton Maſter 
of theRolls, the Attorney General, and tHe Court, That if Place be ftoilen and fold 
openly in a Scriveners ſhop on the Market day (as every day is a Market day in Lendon 


/ except the Sunday ) that this ſale ſhall zot change the property, bur the party ſhall have 


reticution ; for a Scriveners ſhop is not a Market overt for plate : for none will ſearc') 
there for ſuch thing, & ſic de fimilibs,c. Bur if the fale had been openly in a Gold- 
miths ſhop in London, ſo that any one that ſtood or paſſed by the ſhop might lee ity theie 
it changeth the property. But if the ſale be in the ſhop of a Gold{mich,or behinde a baog- 
ing, or behinde a Cupbord upon which his Plate andech, ſo that one that ſtoud or paſſed 
by the ſhop cannot ſee it, it ſhall nor change the property : So if the ale be not in ſhop, * ur 
in the Ware- houſe, or other place of the houſe, it ſhall not change the property, for that 1; 
not in Marker overt, and none will ſearch there for his goods. So every ſhop in Londen 15 
an open Marker for ſuch things onely which by the trade of the owner are pur here 0 


{ale ; 


—_—u__ 


Parr V, . Perimanss Caſe. £45 


Fe : And when 1 was Recorder of Londen, I certified the Cuftome of London accor» 
dingly. Nore Reader, thereaſon of this Caſe doth extend to all open Markers in England. 


— Hs 
— as —— 
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Trin. 41 £12. in the Common Pleas: 


Perimans Cue, 


feaſance in his freehold ; a:d ifſue caken upon the freehold, and a ſpecial verdi& was .. 
found to this effeR ; R.R. ſeiſed of lands in fee did enfeoff divers perſons by deed in fee, Hey 42 ©” J 
and died without heir, and tound a Cuftome m this manner, /yfre maner* de Porchefter, 4 anyhow rf 
germpore (us contrarii, Oc. habebatur conſnetudo, Onod fs aliquus tenens aligunorum noon nw o 2 
rerrarum five tenementer” de maxeris preditt” tent” alienaverit five conceſſerit bujuſmodi./.» 4 
rery* five terram preſcyipt' ſive feoff amen” inde confr ft”, vel per teſt ament” [num bujwſ= uw. [io © 
medi terr* ſive trnementa dederit five leg averit, wod tunc hujuſmods alienatio, conceſrio,'? + 4 
don', [en legatio fat”, wel ad proxim Cur” eu maner's frerunt preſenta”, & pe obs 4h fi 
ſentari conſnevernnt, vel ad aliqua Con" t\nſdew mantr* infra annam peſt hujn/med;tsfe « (ind, F. 
enaionem, conce/rion', five feoff ament', donum, five lexationem fatl', vel all proxim* Cant & 4/4/ "of 
ejnſd? maneris poſt annnm vind remend”: Et þ aligns tabs alienarvo, ronceſrio,&c. tn ford) 0 hos s 
we pred' non preſentar”* fuerlt, tne bnju/meds alienatio, conceſrid, fe. fc minims pre-* CG 
ſematr' per con!uetudrarm mantrit vile vacua fwerit : And foutd that the faid land W1s 
bolden of the ſaid Mannor ; and tharthefaid feoffmern was nat preſented according t I 
the Cuſtome. Ard if that were a reaſonable or lawful Cuftorne or not was the Queſtion "1 
And it was adjudged, that it was a reaſonable Cuſtome : But a>ainſt the Cuſtome & was 


JI a Replevin berween Power and Periman, the Defendant did avow as for damage [$4] 


A. 


d: 

2. That if this Cuſtome ſhall be allowed, what remedy if the tenants will noc pre- 
ſent it ? or if the Steward will reject the prefeurment 2 To that it was «hſweted by che 
Cour:, Tha: the hike -b;eQion may be made upon « bargain and fake by deed, whit re« 
medy if the Clark will no: enrol i: > And m Caſt of Copitold, what remedy if the Co» 

thoiders will not preſent a {urrender made out of Court ? "(Et caveat rmproy, and he at 
0 peril is to perfect all chat which * requiſite to his aſſurance. And it is nor like to the 
Calc in » H.4.24. whete a Cuſtome was pleaded, that none ſhould uſe his Common in 
fach place, till the Lord en: rech with his cattel 5; and per rofirns Caries that cannot be x (6] 
Cuftome, for if the Lord will not enter, ir is not reafon thar che Commoner ſhould loſe his 
Common. hee 

2. I: was objeAcd, that once it was 2 feoffment ; Then to ſay that the Caftorne of the 
Mannor (hall deveſt an eftate of freehold and inheritance veſied by folemne livery (ſhall be 
againſt Law, To whic' it was an{wered and refolyed, That the reaſon of the Common 
Law, that land ſhall pals by tvlemne liyery, was to give notice to the Country who were 
owners of the land, to the intent that none might be deceived in raking of leaſes and 
eſtates, andevery oac have no: ice who ſhall be tenant co the Precipe; and Lords ſhall 
have beer knowledge of their tenants ro kave Wards, Elichearts &c, And therefore a 
Cuſtome which forcifieth the reaſon of the Common Law with greater ſolemnity and no- 
tice, is good, as in this Caſe, to have the feoffment openly preſened in open Court, tothe 
intent the Lord and all his tenants may take notice; and therefore if it be nor preſented 
accotdingrto the Cuſtome, then the livery is become void, becauſe it wanteth preſencment, 
which is part of the eflence of the livery : And it was ſaid, that there is not plenum 

perfeftum feof amentum in this Caſe, till che preſentment made in Court according to the 
cuſtome ; bur op:44 inchoatum & non perfettaum ; and yer it the feoffor or feoffee dieth, 
and afterwarcs it is preſented according to the cuſtome, it is good, As if a man deliver a 
writing as an eſcrow, to be his deed upon certain conditions periormed, and after- 
wards the obligor or obligee dieth, an41 afterwards the condition is performed, the 
deed is good, for there was rraditio incheats in the life of the parties, ſed poſtea 
conſummata exiſtens by the performance of the condition caketh his efte& by force 
of the firſt delivery , without any new delivery : So in the Cale at Barre, when 
the feoftmenc is preſented according to the cultome, then ir takes irs effe& by ferce 
of 


Part V. 


— —— 


Sir Heary K nivyets Caſe. 


_ — —_— —  — 


— 


of the firkt livery before : And it was ſaid, that jt was a cultome in Kexe, That if the free 
Tenants of a Cafile doe net pay their rents, that they ſhall loſe their land holden of ir. rd 
the cuſtome of Lidferd Caſtle in the County of Devon is, That a freeholder of inher;tance 
cannot paſs his freehold if not by ſurrender into the Lords hands : And the cuftrmie <: 
Londen is, That a deviſe of land by Will being enrolled is good, for it hath oreater lolem- 
nity added ro the Will then in other Towns and Boroughs where lands are deviiab'e : Ag 
ſo Judgement was given in che priacipal Cale, that the Cuſtome was good and la fy 
And this plea began Hill .40 Eliz., Ree.1 59. in the Common Pleas. 


Paſch.z8 Eliz, in the Kings Bench. 


Sir Henry Knivess Caſe, 

E-: C85). "ID Erween Sir Henry K niver Plaintiff, and Pool! and others Defendants, upon a (pe- 
Pa cial yerdi& the Caſe was ſuch ; Tenant for life, the remainder in tee to the Plain, 

" /4er fa x Tenant for life Jeaſeth for yeais, the leflee for years is ouſted, andthe tenant for lite 4. 
{ae + <Heiled ; The diflcilor maketh a leaſe for years, and bis leflee loweth the land ; and tenan; 
Fa 2 for life dieth, Sir Henry Kaivet who had the remainder in fee entred ; The Defengan:s 
tt o/ /ernart took the corn ſowed, and for ic Sir Henry K niver brought an Action of Treipais ; and 
| ble,” al upon Not guilty pleaded, the Jury tound the ſpecial mater aforelaic, Ard u wis ad- 
” FI) judged, that the Plain: ﬀ being he in the remainder, hath not right to the corn. 1: was 
Her 7 da alſo reſolved, That the Defendants claimiog by theleſlee of the difleitor had not the meer 
Eats ag *2* — right in thew, but in reſpe of his pofleſſioa ſhould barre the Plaint:ff ; but the meer 
# lat! ight was in the leſlee of the tenanc for life, and he may havean Action of Treſpais, and 
. Play xy *Tecover all the mean profits againſt the leſſee of the difſciſor ; therefore he in whe rever- 
Pg 1” La fion ſhall not have remedy for them alfa, nor recover damages for them, for then the let- 
add ” ſce of the difſciſor ſhall be twice charged : Bur as toentry into the land to the raking of 


$ 


f 


the Emblemes, ic was good matter of juſtification ; but for as much as they have pleaded 
on evilty, the Plaintiff had Judgement for the entry, and was barred for the re- 
ue, 
And note Reader in the principal Caſe, the leflee of the tenant for life had right to 
the land, and by conſequence to the corn ſowed, as things annexed to the land, au.| the 
(6) death of the leflee for life doth determine his intereft to the land ; but his right to the 
corn ſowed remaineth, and that yas the principal reaſon of the Judgement. 


T rinit, 


part V, * pewyms Cafe. 


Trinit. 3 $ £/tz, iv the Kings Bench, 


Penryns Caſc. 
N a Writ of Error between Wilias ap Richerd, and 114: am Pens yu unan a Judge- 


ment given in "ales in the County of MMountgomery, before Sir Richard Shutlewarth 
Juſtice there, in a Lrno4 ex deforceanr in the nature of a Wrir ot right (as the uſe and pre- 
cedent; are there) the Error was affigned in the matter in Law, which was fuch ; 1:45am 


ad 
Ly 


ap Richard b:ought a 9d es deforceat inthe nature of a Writ of right of certain land ;* 


- 


F : 
hy 


aiaacnt 


| 


| 


in the County of Monwnrgemer 7 againſt Penryn, who appeared and joyned the mile upan ,,.-/ ,{ — 


the meer righc, aad thereupon a Jury by Yenire fac. was rerurned, whereof x3. were 
worn and charged ; and before Verdi the demandant was Nooſuit, upon which fioal 
Judgement was given; /cil. Yuod renens renter terraw tham fobs & heved', in pace ver- 
ſms prientem + hevea” [nos imperpetunn. 

And afterward; the ſame demandant brought another ud es deforceat, in the na- 
rare of a Wric of rig't againft che ſame tenanc for the fame land, who pleaded che final 
Judgement in barre : Upon which the demandant did demurre- And Judgement was gi- 
ven 292inſt hit: And upon this latter Judgement the derandant brought a Writ of Er- 
ror. And 3fter miny ai guments, and long deliberation the Judgemant was athicmed. And 
in this Calc three Points were reſolved, 

T. Thac a'though by the Scature of Ratland, made 12 E.1. it is provided, thac trial 
in Wales ina Writ of right ſhall be by common Jurors and by 12, yer Judgement final 
ſhall be there given, as it was before che Scature, although the manger and dignity of the 
trial were alte-ed ; tor the Statute hath alcered che trial, but the Judgement which apper. 
taineth to the Acton doch remain as it was before, 

2, If Judgment final be given in a Writ of right where it ought no be, yer it ſhall 
binde vill it be reverſed. 

3. It was reſolved, That if the tenant after the miſe joyned make defaul:, Judgement 
final upon thi« d-faulc ſhall not be given (as Firzherbert in his N.B. 6. holdeth) but a 
perit C ape (hall iflue ; for peradvencure he may fave his default. See remps Er, Droit 
41.13 E.rt. Dro: 51, p Eq 67.8 Ev. 8, 11 E.3. Statham, Droit, 27 E,3 $5.33 E.3. 
Judgement 152. 4+ E.3. 13 H.q, Judgement 245. 3 H6.35-10H6.2, 9.4.16. 13 
H.7.25 H,8.8.35 H.8. Dier g6. 1 Mar. Dier 98,103. where Judgement final ia a Wri: 


of right ſhall be given. 
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Caſes of Executions. 


Mich. 38 & 39 Elz. Ret.25g. in the Kings Bench. 


Blumfields Caſe. 


[ b] | bo an Axdita querels between Blamficld and Vſewicke the Caſe was; I wo men. were 


bound joyntly and ſeverally in an Obligation, one was ſued, condemned, and taken in 
Execution ; al afterwards the other was ſued, condemned, and taken in Executuon, and 
afterwards the firſt eſcaped, and the other brought Andita querela : And although che 
Plaintiff may have an ARtion upon the eſeape againſt the Sheriff, yer uarti] he be ſatisfied 
in deed, the other cannot have Awndiea querela; ard peradventure the Sheriff is worth no- 
thing ; and if the Defendants had been ſued by one Writ by ſeveral Precipes, although 
the entry ſhall be, quod wnica fiat execuris, the ſame is to be intended of an Execution 
with ſatisfaRtion, for he ſhall have both their bodies in Execution, 4 Hy 8. & 29 H$. 
Execation By. acc'. And foisthe Book mn 4 £4.33. & 5 E.4-4 to be intended. Hil. 

3 Eliz. in the Common Pleas ic was ad judged berween Linacre and Khedes, That not- 
withſtanding that the conuſor upon a Statute Staple becaken, and eſcape, yer his goods 
and lands upon the ſame Statute may be exrended, for the eſcape and the Action which 
the Plaiatiff hath againft the Sherift for che eſcape, is no farisfadhion of the debt. Soit 
the conuſor be taken and dieth in Execution, the conuſee ſhall have Execution of his 
ooods and lands, And it was adjudged Paſch.24 Eliz. in the Common Picas between 
Jones and Williams, That where two men were condeamed 1a deb”, and one was takea 
and died in Execution, yet the taking of the other was lawtul. And then it was reſolved by 
the whole Court, That if the ant in debc dieth in Execution, the Plainutt may li. ye 
a new Execution by Elegit, or by Fiers facias for divers realons. 

1. Becauſe the Plaintiff ſhall not be prejudiced, nor the Defendant benefited by the aR 
and wrong of the Defendant, in not paimenrt'of his debr, when no default {> i the Haw 
tiff, he having followed the due and*ordinary courle of Law. 

2. The Execution of the body is no ſatisfaftion (as jt appeareth in 4 H.7.9- & 33 H. 
6. 47. Hilaries Caſe adjudged) but a gage for the debt ; As where a man hath recuroed 
irrepleviſable award, as it is laid in 33 1.6.46. and therefore afcer his death he ſhall re- 
ſort to a new Execution. And the words of the Capias ad ſatisfaciendum are, ( ap.l.- de 
S. Ita quod babeas corpus tus coram Juſfticiarits noftris, oc. ad ſatwufaciena'G, de K. de 
debito &r damnis,&c. Sothat his body is taken to the intent that he fatts!'y ; and when 
the Defendant paieth the money he ſhall be diicharged out of Priſoa. 

3- The death of the Defendant is the at of God which ſhall not turn co the preu- 
dice of che Plaintiff of his Execution by the a& of Law, which doth no: wrong to 
any one, 

4+ It ſhall be miſchieyous to the Plaintiff to loſe bis debt without ary defau!t in tim, 
and no miſchief if new execution ſhall be done, for nothing ſhall be liable to !:15 new exe» 
cution but the lands and goods of the Defendant, which in Law ard all equ'y ought ro 
be ſubje& ro the paimear of his debts. And it is not like when the Plajntift hath execution 
of the lands of the Defendant, and afterwards his lands arc evicted. there before the Sa- 
rute of 32 H.S$, he ſhall not have new execution, for the execution ct hits lanJs was v2:u- 
able and accounted in Law a fatisfaRion, and for ayociding of infinitene's there ſail be 
bur one yaluable Execution, or Execution with fatisfaftion at the Commen Law ; Bur 
Execution of the body is no valuable Execution, and therefore the Plaintiff atter |:is death 
ſhall have new Execution, till he hath had valuable Execution, which is clic cad and fruit 
of his ſuit : Er finis rei attend eſt, & fines mandatorum Domini Regis per reſcripta ſus 
([cil, brevia) diligenter ſunt obſervandi. 

So note Reader, good differences berween Executions not valuable. &c. (as of the body 


of the Defendant) and Executions yaluable, as of lands &c. And therefore 1! a villain te 
dclive- 


ow” SY” 
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Part V, Caſes of Executions, = 4 


delivered to ene inex ecution, upon a recovery in values. and afterwards the Villain diech Ree 
without iſſue, yer the demandanr ſhall never have a new exeexcen, for his firſt mndgth roſars 5 
was valuable, and by the Law a man ſhall never have but eae.yaluable execution... Narewy af "OH 
allo a difference between an execution final, as where the Sheritf-levicth the money of the vc 
defendants goods, or extendeth his lands and delivereth chem co the Plaintiff, for that the * A , v4 1 
party takech in fati-taction, and that is the end ot the ſuic, and all.chat the Kings Wii gf 


commandeth to be cJone ; and berween execution with a quer/que, & ce. trending tof het 

an end , Which 1s not final, as in the Capias ad [atufacieudurs, tc. it is nor final, 

bur his body is :o be taken to the intent and purpole that he ſhall: latisfy the 

party, and his impriſonment is not ablolute, bur until che Defendant ſatisfy the party : Buc 

execution final 1s when rhe party is fatisfed ; and therefore when he dieth.before fariC. (5] 
faQion it ſtandeth with Law and equity, that the Plaintiff doe refort to a new execution : - 

Vide Regift. & F.N.B.245. It a man hath recovered damages in Trelpa!s before Juſtices 

of Oyer and Terminer, and hath the body of the party in execution quou/que ſatesfecerie, 

the Plaintiff, and he who is in execution die:th, he who recovered ſhall ſue a Certierar5 to 

the Juſtices to remove the Record into the Kings Bench, that the Juſtices there may doe 

v7.97 that Record as the Law requireth in luch Cale; and- that is to award a new exe- 

cut! 1, 47 £4343. Execution 41, If in Treſpaſs the Plaintiff recover, and the Defendant is 

taken for the Kings fine, if he pray that the Defendant remaia in Priſon till hebe (acisfied 
he ſhall not have Elegir, becauſe he hath caken execution of his body ard hath ic : Bur if | 
the party dicth in Priſon, ſothat he hath not execution with f(atisfaRtion, wherein is. no A 
dela: of him, he ſhall have an E eget after, becaule he cannot have ſatisfaction accordin 

to the firt eletion ; and theſe are the words of the ſaid Book. And therewith agreet 
Fitz. N.B.24%*-b. And if the conufor of a Stature Merchant or Staple,&c. be taken and 
deth in execution, yet the conuſee ſhall haye execution without doubt of his goods and 
lands, as it was reſolved in Linacres Caſe. And lo you will bet:er underſtand your Books 
in 22 A(- 43. 33 f4.6.46, 47. 4 E.4-38. 5 E.4-4- Br. Execation 79. 41 E. 3. L3. on 

Accompt, Oc. 
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Hill. 4o Eliz, Rot. 1 14: 


Garnons Cale. 
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E-ween Leyton Plaintiff, and Garnons Sheriff of the County of, &c. Defendant, the - '89} 
Caſe was ſuch ; Layten recovered againſt Walwen in the Common Pleas in an Attion 44s li Gd 
of Debc, and ſued forth a Capias ad ſatisfaciendum, and ex poſt Ca. and oulawed the knead 
Defendant; The Defendant brought a Writ ot Error, andthe Judgemenc was. atftirmed::2 ._. vas 
And thereupon withia the year a C apias wtlag atum was awarded, and the Defendant was XA a hacer + 
arreſted, and the Sheriff luffcred him to eſcape before the return of the Writ; and Ypony# 1 tnaef 
this eſcape the Plaintiff brought this Aion. And in this Cale three Points were re-fo/ Zn wt 
ſolved. | ia 5 repre 
x. If one at the Common Law have Judgement in an Acion of debt, and after the Ac;, ce fon v 
Judgement outlawed the Defendant,'the Plaintiff was at the end of his uit as to; any pro- on. v acbiey? 
cels ro be ſued by himſelf, for he could not have a Scire fac*, or any other proceſs upon fo+? » Ch ma 94 
the Judgement, bur was put to his new original, as it isagreedin #3 H.4. 1,4: 21 E.3.55, wy vw — 
20 E.;. Nonability 8. acc*, And al:hough betore the Statute of 25 E.z. Cepias did not ay , A 
he in debr, nor the body of the defendant before that Statute was ſubjeR to exgartion for 14 4,644.4 5+ © 
debr, as it apprarerh before in Mathtw Harberrs Caſe : yetif the Defendant were rake 
by Capias ntlegatmm at the Kings fuirno lachels being in the Plaiatiff in continuing of his 
proceſs, he ſhould be in execution for the Plaiauft if be would : For in ag-much- as the 
King by the original ſuir of che party is inricled to haye all his goods and chaudls,” 20d the 
proh:s of his lands by the outlawcy, and his body allo io priton, itis ceaſonthay if the de- 
fendant in ſuch Caſe be arrefted at the Kings luic, thac as che King ſhall have benefic by 
the ſuit of the party, fo the party ſhall haye benefic by che ſuic of the King. 
2. It was relolved, That it Judgement be givenin the Common Pleas, and removed 
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Wc... by a Writ of Error, and udgernent affirmed within che year, they ſhall award © Capias 
” + 2% or # Fiers facies, and Plaintiff is nor put to a Scire facies, although it be in a:other 
&.. © * *** Court, againſt the opinionof 14 H.7. 1 5.19. vide 21 Aſ.y-14. F.N. 8.167. 

D; 3. It was reſolved, That in the Caſe ar Barre, when he was taken by Capias nilers. 
tum which ifſucd our of the Kings Bench, he (Hall be in execution tor . the Plainti pre- 
ſenly after his arreſt if he will, although his body be never brough: in Courr,an.1 although 
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* * the Court doe not commit him in execution for che party, vide 7 H.6.7. Note, Gta in 
all Caſes when the Plaintiff may have a Copies ad ſatisfeciendum, and the par:y deten- 
dant is taken by Capias pro fine, there the detendanc is i@ execution preſemtly, it the 
Plaintiff wiYl, without any preyer of the party. Allo in all Cates when che Plaintiff may 
have execution preſently by yo alchough he cannot have a Copies, nor Capics 
pi in ſuch Action; as in Aﬀeſe 


witch force and Rediſſcilin, & c. and the party is taken 

Capias pro fine, and is committed at the Kings ſuir, there the Plaint # may prey thar 
he remain in execution for his damages, but withour preyer be ſhall noc be in cxccution, 
although he may have an execution by Fiers facias, And when the Plaintiff hath Judge. 
ment and ſurceaſerh his time, ſo that he cannot have preſent execution neither by i 
nor by Fieri fecias 8c. but is put to x Scire fac”, there if thedetendanc be taker by "Cam 
pies pro fine, the Plaintiff may prey that he remain i execution for him, but tha (1411 
not be withour preyer of the party. See for proof of theſe differences 11 H.7.15. 1; H, 
7.231. 7 H.6.6.e. 36 H.6.23.F.N.B. 124. 6 E.4.4.4. 2 R2. Execarion 16, 7 Ha oe 
Obſerye good Reader this Caſe well, and all cheſe Books, for theſe points touching execu- 
tion (which is the life of the Law) are neceflary to be known. 
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Trin. 41 Ez, in the Common Pleas. 


Fraſts Caſe, 


[89] | Ps recoyered Debt and damages againſt B, in the Common Pleas, 29 E/:, 2rd 
p Z uponex poſt Capias the Defepdant was outlewed, and after the year the Plain: f pro- 
J "WM y «cured Caprer ——_—_ agaioft him, and delivered it co the Sherift of L:y4on. 2d that 
_—_— / *- one Labernone of the Sheriffs Serjeants of London had arreſted the (aid F. 1a F lerrftree ar 
| A the ſuit of one A. ad reſpondend' e+e. before the Sheriff, Laborn kept Þ.ia his houte,ard 
' then Froſt came to Leborn with the Sheriffs warrant to arreſt him upon the ( apias nile 
- Fat" which he refuſed to doe, And upon this macter Froft brought an Action upon the 
ſe againſt che Sheriff, and ſuppoſed thee the Sheriff arrelted the (aid Z, by force ot the 
id Capias ntlagat, and that the Sheriff (uffered him © goe ar large ; Tie defendants 
eadeds, Non iſerunt eum ire ad {argu ; and the Jury found 3] the 1a.d fpccial 
t was giyen for the Plainciff. 

reſolved,That when a man is in the cuſtody of the Sheriff by proce's cf Law, 
another Wric is delivered to him to arreſt the body of him who is in tus cu- 
ſtedy. preſencly he is in his cuſtody by force of the ſecond Wri: by Judgement of Law, al- 
TIO aRually arreft him ; for to whac purpole ſhall he acrett h:1n who 1» and 
- was in his cuſtody ? Et lex mon previpit inxtilia, guis 19utilss laber ftultms : nd 
' thewordsof the Capias ad ſatisfacienduns are not onely, quod C apiat.cf0. but, quod /al- 
ve cuftediar, oc. Ita qued bebeat corpmy 6c. So that although be cannot take him who 

he hath in his keeping, yer he may ſafely keep bim 5 and therewith agreech 7 1.4.30. 
2. The Verdi& doth well warrant the Declaracjon, for ia Judgemeurt of Law jt is cqui- 

, andamounteth to as much as if the Sheriff bad arcclicd the {aid B. 

3. Althoogh the Copiar nrlogar* was ſued afcer the year, lo chat the Defendant coury 
hot be in exeention without preyer of the ee: yet the Plaintiff is prejudiced by his 
eſcape, for he ought not to bediſcharged of | iſopment till he finde Cuceries ro fatighe 
him, by the Statute of 5 F. 3. cap-13, 


Trimt. 
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Trinit. 42 Eli, ip the Exchequer, 


Hoes Caſe. 


Erween Clement Hoe Executor of John Mee Plaintiff, and Boulton Defendant, the 
Boi was ſuch; J:hn Hee the Teſtator had Judgement to recoyer in the Kings Bench 
againſt Bon/ron 75 1. 3 $. 4 d. John Hoe afſigned the ſame by deed inrolled ro the Queen 
in fatisfaRtion of a deb: due to her as ColleRtor of Fifreens, with Previſo, that if the Lord 
Treaſurer and Barons of the Exchequer, br any two of them, becaufe the ſaid debt cannot 
be levied in convenient time, or for any other cauſe diſallow of the ſaid affignment, and 
revoke it by writing under their hands, that the affignment ſhould be yoid. And atcer. 
wards Box/ron brought a Writ of Error according to the new Statute, and there Judge- 
ment was athrmed, and 5 1, cofts upon the afirmance ofthe Judgement : And afer- 
wards (upoa procets whichis called a Writ of Prerogarive ont of the Exchequer upon the 
{aid Aﬀignment) the lands of Boxlton were extended, and his goods which were of value 
aboye the ſaid debt were ſeiſed by force of the ſaid Writ, but the Writ was not returned. 
And afterwards Periam, E wen:, and Sotherton, three of the Barons did revoke the aſlion- 


ment after the TeRators death, becauſe the Teſtator had ſatisfied the debr due to the He, 


Queen as ColleAor. And now the Plaintiff as Execuror of John Hoe ſued a Scire facias 
to haye execution of the ſaid 75 1. 3 5. 4- and 5 l.colts: And the ſaid matter being diſclo- 


ſed by ſpecial pleadivg. a demurrer in Law was joyned. | And in this Calc three Peints , d of 
were relolyed, Y e Þ 


1. That the Execu:ia for the Queen was good withoat queſtion, as to g9ods, al- 
though the Writ was n-: rezurned. And ſo isit in Caſe of a common perſon, if the She- 
rf by force of a Writ of Fieri facias levy the debt, anddeliyer the ſame to the party, 
the Execution is good without recurn of the Writ as it is adjudged 20 H.6.24. & 2x H. 
6.5. And fo was it adjudged in the Common Pleas,” Paſch.23 Eliz. berween Rock and 
1 iRimate : and T rinit. 33 Eliz. berween Mens and Andrews; and therewith agreeth 

4 E.3.18. Soit a man be taken upon a Cepias ad ſatisfaciendum, the Execution is 

well done, although the Writ be neyer rerumed : And the difference is apparent berween 
Capie in procels, and Capias ad ſatirfaciendum, for'ilk the Capias in procel; be nor re- 
curned, the arreſt is torcious, for there the end of the arref'is to the intene the parry ſhould 
appear and anſwer to the Plaintiff ; bur in all Writs of Executions, when the Sherif alone 
doth it, as Capias ad /atufaciendum, Habere ſaciat ſeiſinam,' dr poſſeſionew, Fieri fac", 
Liberat' ,&c. if the Execution be duly done it is go0d, although that the Wric be net retur- 
ned, for there the Plaintift hath the efteR of his ſuir, and noching is to be done on his pare 
after : But inCaſe of Elegir, becauſe that there the Extent is co be by Jury, andnot by 
the Sheriff onely, ir ought to be returned, otherwile it is nought worth, So by theſe Res» 
ſolutions in the Caſe at Barre, and by the ſaid Judgements here cite, you will learn the 
Law, and better underftand your Books in 19 E.z- Scire facias. 11 Hi4.73.6. and in 
F ulweods Cale in the fourth Reports. 

Note Reader, that the ſaid Judgements given in Cale of Fiers facias, where Execution 
was done, and no return of the Writ, were doae upon great reaſon. 

1. Becauſe the levying of the debt was lawtul, and well done, and the party Defendanc 
cannot rehſt the Sheriff co levy the money, 

2. The effc& of the authority which the Sheriff had by torce of the Fiers facias was 
executed. 

3- The great prejudice tha: the Defendant (whoſe goods are fold by the Writ and 
proceſs of Law, for the ſatisfaction of his debt) ſhould have, if the Sheriffs not recumming 
of the Writ ſhould cauſe a new Execution to be ſued forth againft him, and leaye the 
Defendant to his Aion agaialt the Sheriff, 

4. If theſale of the goods by force of the Writ, ſhall be for not returning the Writ 
wrongful, then theSheriff will not finde buyers of che Defendants goods by force of any 
Writ of Execution, which would be very inconvenient, and great delay of Execucions, 
which are the fruit and che life of every fuir; And where the words of the Writ of Fiers 
Pp2 facias 
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facras arc, [ta quod habeas denarior, Ofc. they arc but words of c-mmeand 2 te Si:er 
to make return, which if he doenor he ſhall be ameiced, bur yer the execution ſhall land 
in force. 

2. It was reſolved, That after Execution had voy the Queen, the revocotion cane ro 
late, for then the Queen had had the effect ard end of the laid allionmeric, a1 d (0: 
which was exccutory when it was aſhgned, is now executed by lawtul proce!s o Liw' 2 4 
therefore cannot be reyoked ; for when one hath a power of rev« cation, yer it be infer 5r 
thing to be lawfully executed by force of ir, as to that, he cannot make any revocation, ; 
As if a man make a letrer of Attorney to make livery, betore execuricn he may revoke 
it, bur after execution lawfully executed, it is executed, and cannot be revoked. JF 14+ 5 H. 
6.41+- in Derinue, where the Cale was ; In Dcrioue of a Statute Merchan:, the De e635: 
prayed Garniſhmenr, the Plaintiff recovered againſt the Garniſhee by erroneous Judge- 
ment, by force whereof the Defendant delivered the Statute ro the Plaintft, who had ox. 
ecution ; and afterwards the Garniſhee reverſed the Judgement 1n a Writ of Ecror, by 
which he hath reftored all that he loſt, by that the execution ſhall nor be avcided : By; 
I conceive in ſuch Caſe he ſhall be helped by Audra quere/a, Vide 7 Evil. 1; one, to 
whom another 15 endebted, be outlawed, and he who is endebted pay the money to the 
Queen, and after the outlawry is reverſed, now the creducor ſhall recoyer his det 2 gair.(t 
bim. So if the goods of a man outlawed be fold by the Sherift upon the W.it of C apias 
urilagatum, fc. and afterwards the utlagary is reverſed by Writ of Error, the Deofer.- 
dant ſhall have reftitution of his goods : Bur it the Sheriff by force of a Fiers facrn (el 
goods, and afterwards the Judgement is reverſed by Writ of Error, the Defendan: (1:21! 
not have reſtitution of his goods, but the value of thole which were fold ; and ti cre arc 
eworeaſons of this difference. ' 1. If the ſure of the Sheriff by force of a Fiers facias ſhall 
be avoided by ſublequent reverſal of the Judgement, there would be no buyer, and by 
conſequence no execution ſhall be done. 2. In the Cale of a Fiers facias, the Sheriff 
is compellable to levy the debt of the Defendants goods ; and therefore it is preat reaſon 
that ic ſhould Rand : But in the Caſe of Capias wtlagatwry, the Sheriff, or Elcheator is noc 
compellable to ſell chem, bus may keep them for the Kings uſe, and therewith agreeth 20 
Eliz.. Dier 363. and vide 3 Ez. 51. Recompence in value upon voucher once lawful y 
executed, ſhall not be devyefted, alchough chac the title of the demandant to the land be 
difafiirmed, and eviced. | | 

3. It was reſolved, That the revocation by three, if no execution had beet had, had beea 
ſufhcient ; for if three revoke, two doe it ; but if the words of the clauſe of revocation 
had been by them joyntly, or ſeverally, then the third of them could not have done it, for 
that had not been joyntly; but ſeverally. And therewith agreeth 36 H.8, Dier 61,62. & 
27 H.s. And ſo note a good difference, 


Ciſes of Executions. 


Mich. 2 Jaczbi, in the Kings Bench. 


Semaynes Caſe, 


N an Acton upon the Calc by Peter Semayne Plaintiff, and Richard Greſham Defen- 

dant. the Caſe was tuch; The Plaintiff and one George Berisford were Joyncenants of 
a houle in Black, Friers in London for years, George Berwuford acknowledged a Recogni- 
fance in the nacure of a Statute Staple co the Plaintiff, and being poſleſled of divers goods 
in the {aid houſe, died, by which the Defendant was poſſeſſed of the houſe by ſurvivor, in 
which the goods continued and remained ; The Plaintift ſued proceſs of extent upon the 
{aid $rarute to the Sheriff. of London ; The Sheriffs rerurned the conulor dead, upoa Which 
the Plaintiff had another Writ to extend all the lands which he had at the time of the 
Srature acknowledged, or any time after, and all his goods which he had at the day of his 
death ; which Wet the Plainuiff delivered to the Sheriffs of Londen, and told them that 
divers goods which were the ſaid George Berwfords goods at the time of his death were in 
the {a1d houſe : And thereupon the Sheriffs by virtue of the ſaid Writ, charged 2 Jury to 
inake enquiry according tothe Writ, andthe Sheriff and Jury came to the taid houſe, the 
door of the 1aid houſe b:ing open, and rhe goods aforeſaid being then in the faid houſe, 
and they offered to enter the {aid houle, toextend the faid goods according to the ſaid 
\Wecit; And the Defendant, premiſſorum non ignarw, incending to diſturb the execution, 
oſt is pradiit' domns tunc aperto exiſften', clandebat contra Vicecow & Jurator' pred, 
by which they could nor enter, and extend the ſaid goods, nor the Sheriff leiſe them, by 
which he loſt the benefic and profi: of his Writ: And in this Cale chele Points were 
relolyed. 

1, That the houſe of every one is to him his Caſtle and Fortreſs, as well for defence 
292iolt injury and violence, as for his repole ; andalchough the kife of a man is precious 
and tavoured in Law; to that although a man kill another in his defence, or kill one by 
infuryynium, without any intenc, Yet it is felony, and in ſuch cale he ſhall torfeic his goods 
and chaccels, for the great regard which the Law hath of a mans life ; Butif theeves come 
t0 a mans houle to rob him, or murther, and the owner or his ſeryants kill any of the 
theeyes in detence of bunlelt and his houle, ic is no felony, and he ſhall loſe nothing, and 
therewith agrceth 3 E.z. Coron.z03.& 305. & 26 Aſ.pl.23. Soit is holden in 21 H.7. 
29. every one may aflemble his friends or neighbours to defend his houſe again violence : 
But he cannot allemble them to goe with him to the Marker or eliewhereto keep him from 
violence : Aud the realon of all the lame is, becauſe chat domns ſus caigue eft tntiſſimun 
refmginms. 

2. It was tefolved, That when any houſe is recovered by any real Attion, or by Eje- 
Zione firme, the Sheriff may bre-k the houſe to deliver pollethon to the demandant or 
Vlatauiff, for the words of the Vs cit are, Habere facias [rifinam, or poſſe fſionem, Ec. 
and after Judgement it is nor the houſe in right and judgement of Law of the defendane 
or tenant, 

3- In all Caſes when the King is party, the Sheriff (if che doors be not open) may 
break the parties houle, either co arreſt him, or to doe execution of che Kings proceſs, 
if otherwile he cannot enter. But before he break it, he ought to hgnify the cauſe of his 
coming, and tomake requeſt to open the doors ; and chat appeareth by the Statute of 
weſtm,x. cap.t7. (which is but an affirmance of the Common Law) as it hereafter ap» 
peateth, for the Law without default in the owner doth abhorre deſtruction or breaking 
of any houſe which is for the habitation and ſafery of a man, by which great damage and 
inconvenience may follow to the pattyy when no default is in him ; tor perbaps he doth 
not know of the proceſs, which it he hath notice of, it is preſumed that he will obey ir, and 
that appearecthin 18 E,3, Execution 252. Where it is faid, That the Kings Officer who 
cometh to doe execution, &c. may open the doors which are ſhut, and break them, if he 
may not have the keys; which proverh. that he ougat firſt ro demand them : 17 E.3.16. 
{. hur:eth &. fo as be is in danger of death, Z.flieth, and thereupon Huy and Cry is made, 
I, gecteth into the houle of T. thoſe who parkue himyif the houle be kept and drtended with 
force (which proverh that firſt requeſt ought to be) may lawfully break the houſe of T.. for 
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it is at the Kings (uit. 27 Aſſ. p-66. The Kings Bailiffs may diſtrain for iſſues in Sand. 


© ary. 28 Aſ.p.35. By force of a Capias upon indictment of Trelpaſs the Sheriff may break 
4 Chaay his houſe to el theparty ; butin fuch Caſe; if he break the houſe when he may ence: 


Y of As without breaking of it, (that is, upon requeſt, or if he may open the door withour break. 


48) 


Weep 


: 
_ 
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| ” 4 ewitras propter aliquam libert ates, ye tor as much as the King is party, the Wric of ir 


ing) he is a treſpaſſor. 41 Aſ[- 17. Upon iflue joyned upon a traverie of an Office j- 
ancery, Venire fac* was awarded returnable in the Kings Bench, without mientioning »,y 


{ is now omitt as proper aliquam libertatems, 9 E.q 4. That tor tclony, or ſuſp:tion of 


| / - / felony, the Kings Oftticer may break the houle to apprehend the felon, and that for two 
Ky /, any : an" the Commonwealth, for it is for the Commonwealth to apprehecd te. 


EY 
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lons. 2+ In every felony the King hath intereſt, and where the King hath interef}, there 
the Writ is nos #o1mirras propeer aliquam libertatems ; and fo the libercy or pniviledge of the 


poule doth nor hold againſt the Kin 


4. In all Caſes, whenthe door is open the Sheriff may eater the houſe, and doe execu- 
tion at the ſuit of any SubjeR, eicher of rhe body, or ot the goods ; and lo may the Lorg 
in fuch Caſe eater the houle co diftrain for his rear, or ſervice, 28 H.6.26. 8 F.2. Diſtr. 
21. & 33 E.3. Avowry 256. the Locd may diftrain inthe houle, al:bough he hold, 1ards 
ja which he may diftrain, vide 29 Afſ-49. Bur the great Queſtion in this Cale was, if by 
force of a Capias or Fer? facias at the jure of the party, the Sherift after requeſt mad- tg 
open the door, and denial, may break the Defendants houſe ro doe execution, if the do x 
be not opened. And it was objected, That the Sheriff had done well tor divers cauiles ; 
1, Becauſe it is by procets of Law ; and it was faid, That it will be granted that a houſs 
is not a liberty, for if a Fiers fac', or a Capias be awarded to the Sheriff ar the ſui: of x 
cemmon perſon, and that he make a mazdate to the Baily of a liberty who hath recyrn 
of Writs, that nn#»m dedit re/ponſam, im this Cale another Writ ſhall iſſue forth with nx 
omitt as propter aliquam libertatem, yer (it will be ſaid on the other (ide) that tc ſhall no; 
break the detendancs houſe, as he ſhall doe of another liberty : As in the County of S»*. 
foth, are two liberties, one of S. Edmund of Bury, and the other of S. Erheldred of Eq, 
put caſe a Capies come at the tujr of A. to the Sheriff of S»ff. to arreſt the bo.'y of +. 
the Sheriff makerth a mandate to the Bailiff of the liberty ot S. Etheldred, who maketh £9 
anſwer, in this Cafe the Plaintift ſhall have a Writ of Now omitras, by force of which be 
may arreſt the Defendant within the liberty of Bury, akhovgh that ro Cefaul: be in þint;, 
2. Admit it bs a liberty, the defendant himielt ſhall nor rake advantage of 1 liderty : 


As if the Bailiff of a hberty be Defendant in avy Action, and proceſs of Capi or Fiers 


facias cometh to the Sheriff againſt him, the Sheriff ſhall execute the proceis a92inft him, 
for a liberty is always for the benefit of a ſtranger to the Aftion. 3. For neceſſity the 
Sheriff ſhall break the Defendants houſe after a denial as is aforetaid, for at the Common 
Law a man ſhall cot have any execution for debt, but onely of che Defendants goods. Pu: 
caſe then the Detendant will keep all his goods in his houle, and ſo the Defercant by his 
own a& ſhall prevent nor onely the Plaintiff of his jult and crue debr, but it ſhall be alto 
a great imputation to the Law, that there ſhould be ſo creac defeR in it, that in tuch Caſc 
che Plaintiff by ſuch ſhift withour any default in him ſhould be barred of his ex-cuticn, 
And the Bookin 1$ E.2. Execnrion 252. was cited to prove it, where it is {aid That it is 
not lawful for any one to diſturb the execution of the Kings Officer, who comet! to ex*cu: 
the Kings proceſs; for it a man may ſtand out in fuch manner, a man ſhall nevcr have cx- 
ecution ; /but there it appeareth (as hath been ſaid) that there ought to be requeſt made 
before the Sheriff break the houſe. 4. It was faid, that the Sher:#t is an Otiiccr of OTCAL 
authority,. in whom the Law repoſeth great ruſt and confidence, and ate of tutticiency ct» 
anſwer all wrongs which ſhall be done ; And they have caftodiam Comitatie, and there- 
fore ir ſhall nor be preſumed that they will abuſe the houſe of any one by colour of C-j17 
their office in execution of the Kings Writs, againſt the dury of their Office, ard thc 
Oath alfo : But it was reſolved, That ic is not lawful for the Sheriff (upon requett made 
anddenial) at the ſuir of a common perſon, to break the Defendants honſe, /ci/. to cxe- 
cute any proceſs at the ſuit of apy SubjeR, for thereof would follow oreat inconvenience, 
that men in the night as in the day ſhould have their houfes (which arc their Caliles) bro- 
ken, by force of which' great damage and miſchief may follow, for by celour thereof, »pcti 
a feigned ſuir, the houſe of any man at any time might be broken, when the Defendanc 
may be arreſted elſewhere, and ſo men ſhould not be in ſafety, or reſt'm quict in their 
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owa hoafes : Ani al:hough that the Sheriff be an Offi cer of great authority, and truſt, yer 
i appeareth by experience, that the Kings Writs are « xecuced by Bailifts, perſons of lictle 
or no value: And it is not ro be prefumed, chat all tlae lusſtanace a man hath is in his 
houſe, nor that a man will 1-fe his liberty which is ſo inei Timable, if he have ſufficient to fa - 
tis'y his debt. And 3ll the taid Books which prove ernat when the proceſs toucheth the 
King thac the Sheriff may vorcak the houle, implies that at the tuic of the party, the houlc 
may not be broken, other wite the addition (ar the [uic of the King) ſhould be vain and fri- 
volous. Ani with this Retolurion agreech the Book in 9 E.4.9. and the exptcts diffe- 
reace there aypeareth berween the Cale of felony, which (as hath been ſaid) concerneth 
the Commonwealth, and the fuit of any other Subject, which ts for the particular ince- 

reſt of the party, as there it is ſaid 1 18 E.4.4. by Littleton and all his Companions it is 

reſolved, That the Sheriff cannor break the Defendants hot ife by force of a Fiers facias, 

bu: he ſhall be a treſpaſſor by the breaking, and yerthe execution which he then doth in 

che hoateis good. And it was faid, chat the ſaid Book of 18 E.2, was but a Nets, and 

not any judicial Judgement, and i doth not appear ar whioſe ſuit the Caſe is intended, 

bur it is an obſervation or colleRion (as it ſeemerh) of the Reporter, And if it be inten- 

ded of a Quo mizas. oc other Attion in which rhe Kiag is party, or is to have benefic, the 

Book 15 good Law. 

5. It was reſolved, That the houſe of any oneis not a Caſtle or priviledge bur for him- 
ſelf, and ſhall not extend to protect any perſon who flieth to his houſe, to prevent a law- 
ful execution, and co eſcape the ordinary procels of Law ; for the priviledge of his houſe 
doth exrend onely to him and his family, and co his own proper goods, or to thoſe which 
are lawfully and withouc fraud or covin there ; And therefore in fuch Caſes after denial 
upon requeſt made, the Sheriff may break the houſe; and that is proved by the Statute of 
weſt.1.c.17, by which ic is declared, That the Sherift may break a houſe or Caftle ro make 
Replevin, when the goods of another which he hath diftrained are by him conveyed to 
his houſe or Caftle, ro prevent the owner to have a Repleyin of his goods 5; which AR 
is but an affirmance of the Common Law in fuch Points. Bur it appeareth chere, chac 
before che Sheriff in ſuch Caſe break the houſe, that he is ro.require the goods to be deli- 
vered to him ; for the words of che Statute are, After that the Cattle ſhall be folemaly de- 
manded by the Sheriffs. 

6. It was reſolved, admirting that the Sheriff after denial made may break the honſe, 
25 the Plaintiffs Councel pretend he may, thenit followerh that he hath nor done his dury, 
for ic doth not appear, that he made any requeſt to open the door of the houſe, Alſo 
the Defendant as this Caſe is, hath done that which he my well doe by the Law, /cil. to 
ſhat the door of his own houte. 

Laſtly, the general allegation, premifſorum non ignarn was not ſufficient in this Caſe, 
where the notice of the premiſſes is ſomaterial ; but in this cauſe ic ought have been cer- 
rainly, and direQly alledged, for without notice of the proceſs of the Law, and of the 
coming of the Jury to execure it, the ſhutting of the door of his own houſe was lawful. 
And Judgement was g'ven againſt the Plaintiff, 
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Trin. 39 Hliz, in the Exchequer. 


Barwicks Caſc. 


N an Information of intruſion into a houſe and certain lands in S*tton 10 Galtcys in the 
| 7am of Tork , againlt Peter Barwick, and others, the Cale was ſuch: King E.6, by 
his Lecters Patents 19 Mais, anne 4. demiled rhe Mannor of Swiren, whereot, &c, 
Thomas Tirril for 21. years: And afterwards Queen Elrzabeth having the reyerhon, by 
her Letters Patents 11 A4a5i, in the 10. year of her reiga reciting the laid leal*, did demitc 
the laid Manor to Humphrey Barwich tor 21. years in revation : Humphrey Baywich 
2 Auguſti, 10 Eliz,, by Indenture granted to one Srory a houle and crotc parcel vf the 
Mannor, from the Feaſt of S. Michae/the Archangel 1597. tor 21.years,&c. and 20 14;; 
16 Eliz,, demiſed to Fehn Ragget another parcel of the {aid mannor for 21. years,trom the 
ſaid Feaſt of S, Aichael ; and another demile of another parcel tro one William Simp/Qy 
for the like cerm., And atterwards Queen Elizabeth 21 Nov. anno 23, by her Letters 
Patents (reciting the ſaid leaſe ro Hamphrey Barwick ) pro & 8n conſideratione rurſum v1. 
ditions tetins ſtatrs, txtuls, termin' annor', & intereſſe, de & in premiſ, per praattt {1- 
teras paten' eidem Humfride conceſſ. demited and granted tne aid mannor to the {2,4 
Humfrey for 21. years, where in truth the taid Hamfrey had not lurcendred all the (aid 
tern granted to him, tor he had made divers afſhgnments aad demiles as is atorctaid. And 
afterwards Queen Ez. 28 pulis, axn0 26. in conhderation of ſurrender of the 12id Let - 
ters Patents of anne 23 Eliz., and of all the eltate, term and intereſt by them demiled ard 
oranted, demiled and granted the faid-mannor to the ſaid Hamfrey, Habendum + dic con- 
feftions earunduw luerarum patentinm, tor tbe lives of three ochers and the lury;yor of 
them : And under this latter demiſe the Defendants claimed. And it this later leale 
were good or nor, was the Queftian. And after many Arguments at Barre and Bent 
Judgement was given by Sir /1f1ams Pryiam Chict Baron, and.the whole Court of Exche- 
quer for the Queen, And in this Caſe two Points were relolved. 

x. Inas much' as the valuable material conſideration of the faid Letters Patents for 
three lives being falſe, and thereby the Queen deceived, by conſequence the !aid lealc tor 
three lives was void ; for the conlideration was, That the (aid former leale (hail be fur- 
rendred, and in truth the former. leaſe was void, 1o as the motive cauſe of makivg the 
ſecond leaſe was falle z and for this caule the latter leaſe made upon fuch cont1ceration 
was yoid alſo. And the former-leafe in enno 23. was void, becaule the ſame was 1a conl:- 
deration of a ſurrender of all the eſtate, term, and intereſt demiſed by the Letters Patents 
made 10 E/:z, whereas in truth all.the eſtate was nor tuirendred : For he had made <i- 
vers demiles and grants of ſeveral parcels of the {aid mannor before, and chat may be very 
miſchievous to the Queen, for her leſſee may demiſe all the land ro. him demiled taving 2 
{mall parcel, and for a ſmall term in reyerfion, and after ſurrender to the Queen, ard 
cake a new leaſe with reſervation of rent, and condition of reentry ; and in this Cale net- 
ther the new rent, nor the condition ſhall extend to the cttates and intereſts derived out of 
the firſt leale. And it is a Maxime, That if the conſideration which is for the benefit of 
rhe Queen, being executed, or executory, or be it on Record or not on Record. be not crue 
or not performed, or if prejudice may accrue to the Queen by reaſon of not perform.rg of 
ir, the Lecters Patents are void. And in the Caſc at Barre ic was for the advantage and be - 
nefit of -'-c Queen, that all the former term of anno 10 Eliz. ſhall be ſurrcngred accord- 
ing to the expreſs conlideration, to the intear that the rent, and condition releryed upon 
the new Jeaſe of anne 23. ſhould extend to all the land demiſed according to the purport 
and true intention of the ſaid Letters Patents. Alſo when the Queen made the leatc tor 
three lives in conſideration of ſurrender of the ſaid leaſe of anno 23. which leaſe was void, 
thence it followerh that the demiſe made in conſideration of this ſurrend-<r was void allc, 
becauſe that the Queen was deceived in the conſideration of her demiſe ; for the ſurrender 
of the former term was a p:incipal motive to induce the Queen to make a new leale, and 
perhaps ro mitigate ſome of the fine ; which confideration being valuable and wateria!y 
ought to be truly and duly performed. 
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2, I was relolved, That when the Queen 28 F«lis, anne 26. demiled che ſaid Mannor B 
to Humfrey Barwick,, Habendum ſibi a die confetionts earnndem literarum patentinm, ; 
that the ſaid 28, day of F»ly it {elf is without queſtion excluded, and the (aid demiſe can” | . 
not begin, nor the leſlce carer, before 29 of 7 uly, tor this (4) or (ab) eft diftio ſignificas | 6 | ; 


tiva primi termini, 4 qu”, icut dit (»{que) termini,ad quem ; and (4) or { ab) accopi- 
tur excluſve. PA A fla ® E 
3. Ic was reſolved, That an eſtate of freehold cannot by the Common Law begin in fu- 87 _ 
tz-o, bur ough: to take «Fett preſently in poſſeſſion, reverhion, or remainder, Agd the dif- of- at = 
ference is berween a leale for life, and a leaſe for years : For a leaſe for years may begin in / he . 
future, bu: not a leale for life, As if a man make a leale for years to begin at Michaelmas / af &7 . 
nextyitis good ; bur if a man make 2 leaſe tor life co begin ac Michaelmas next it is void ; a, = AM 
And the reaſons and cauſes of the ſaid difference are ; 1. Becaule a leaſe for years may be WL . - 
made withou:t livery and {eilfin, but to cannot an eſtate of freehold withourt livery, either *©/ mY 
in fa or ia Law: And therefore when a man maketh a leaſe tor life co begin at a day to fe hr & WC. 
come, he cannot make preſent livery to a future eſtate ; and therefore in ſuch Cate no- M24 Nt 


thing paſſeth : And it was faid, that letters Patents under the great Seal doe amount to 6 
\ 


a livery in Law ; and therefore by lerters Patents a leaſe cannor be made for life to begin ar OTE 
a day co come. 2. If any freehold ſhall paſs preſently by the letters Patents of a day to S | 
come, thea the Queen in the mean time ſhould have a 2s een intereſt and cerm wichour 

any donor or leflor, which ſhall be againtt the rules of the Law. But no ſuch conſequent *.Y 
will follow in the Cafe of a leale for years; and therefore it was reſolved in the Cale at . «*d 


Barre that the leaſe for three hives was void, becaule it was to begin the next Cay after the 
Tefte of the letters Patents : An4 if the leaſe ſhall be good, the Queen ſhall have an inte- 
reſt for the 28. day ; a'd although the leaſe were to begin the day after the Teſte of ir, ir 
is all one in Law as if it had been to begin 20 or 4o. days or years to come, for the di- 
{tance of the time doth not make che alteration of che Law in chis Caſe : And in this Caſe 
it was agreed, That if a man make a leale for years ro A. and B. the remainder co C, for 
lite, in this Caſe th: lefſor ought to make livery to A. and B. before cheir entry, and by 
the livery to A. and B. C. ſhall cake preſent eſtate by way of remainder, by force of the 
livery made to the leſſers tor years. And therewith agreeth Lice. [56, nr. fol. 12. And in 
ſuch Caſe d'ff:zrence was taken by ſome, be:ween two joynt Attorneys, who have expreſs 
authority to take livery and ie:fin by deed, and two joynt leflces in the Caſe aforeſaid who 
have power to receive livery for the benefit of another by warrant of Law ; for livery 
made to one Actorney in the name of both is not good, for he doth nor follow his expreſs 
warrant, for he alone hath no warrant, for they both make but one Attorney : But in the 
Caſe of two joynt leflees, there the livery made toone in the name of both is good, for they 
have an intereſt in the land before their entry,and livery to one in the name of both, maketh 
aQual poſſeſſion in both, which is ſufficient to ſupport the remainder to C. And in the one 
caſe the livery is made tothe leflees who have intereſt, and in the other to him who maketh 
the warrant of Actorney by his Attorneys, which have but a bare authority. And although 
tha: livery cannot be made to one in the name of him and of another who is abſent, whereby 
any eſtate of frechold ſhall paſs ro him who is abſent without deed, becauſe his eftate is 
onely to begin vy the livery : yer when a leaſe is made ro two for years without deed, the 
remainder for life, the leflees preſently have intereſt in the lands before any livery made ; 
and therefore livery made to one who hath an intereſt in the name of him and the other is 
lufficient co that purple. 

Note (good Reader) I have Reported this Caſe, tothe intent that the imperfeRions in 
the letters Patents made to Barwick , by which he loſt his leale, ſhall be avoided in leaſes, 


and principally to poor men to be made in times to come. 
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Mich. 39 & 40 Flix, in the Kings Bench. 


: Goodals Cale, 
D902 \p py} JR Ervcen Corbert Goodal Plaintiff, and Jobs 1950: Defendant, in an Ejeftione firme of 
> , Brat: in Ailerbwry in the County of Back, which began Hill.37 Eliz, Rot. $0;, The 
= Defendant pleaded Not guilty : Ard the Jurors gave a | mm verdid to this effect; Sir 
—Y Fohn Packington was ſciied of the renements aforeſaid in ce, and by his Deed indented, 
1 Julis, 35 Flix. did thereof enfeoff Robert woodeliffe and his heirs, Proviſe ſemper gnod 
fi pred' Johannes infra unnm annum poſt decefſ! we; nes Roberts ſolvat, ſen ſolvi faci 
hered, executor', ſive adminiſtrator* ipſius Roberts ſumm” centum marcarum legals my- 
net Ang/”, quod tunc & deinceps preſents charta indentata & ſeiſina inde habita, wa. 
cua ſit, & nullins vigerts, KC, Robert Woodc liffe did thereof enfeoff Edward 13:04! fe 
whoſe eftate by divers mean conyeyances Thomas Goodall the leflor of the Plaintiff had : 
- 4/8/ ' And afterwards 7 Jar. 35 Eliz. the ſaid Robert #oodcliffe died, after whoſe death Dry: 
7 xa, © #oodcliffe being his ſon and heir, and Anxe his wife took letters of Adminiftcation of hi: 

: #oods ; by which Drwe and Anne made a letter of Atrorney to Tho. Goodalt ro demand 
P dehc and receive the ſaid 100, Marks upon the ſaid Proviſo or Conditicn, of which the (2:4 
| het Thema Goodall gave notice to the ſaid Sir John Packingron; And 2ferwards and wi-h « 
248d the ſaid year, it was agreed between the ſaid Sir fohnand the faid D-»r, tha: the (2id S: 
> Johnſhould pay to the ſaid Drwe but 321. of the laid 100. Marks and no more, and yer 
/ "IE /,in appearance for the better performance of the Condition, that the whole fumme of 1 95, 
\ be F/M *". Marks ſhall be paid, and that the reſidue over 32 |, ſhall be repaid to Sir fchn ; upen 

vy . py 0 paſt: = 

/ 1 Y which the ſaid Sir Joby paid within the faid year 100. Marks to the faid Dye, and pre 

« +"['g6] ſently all was repaid to Sir Fob» but the ſaid 32]. onely, according to their precevi-g 
«ac iy Sgoreement aforeſaid: And afterwards the faid Sir 7ohn did reenter into the 1aid tro 
D ments, pretending that he had performed the Condition, upon whom the faid T hi. Gerd 1! 


we (l 


" 
4 


_- did enter, and made the leaſe to the Plaintift, who entred and was poſſeſſed, until oe fa:d 

7 ! » Wyot ouſted him, (without conveying any intereſt or authority ro the ſaid 1/icr vo der 

b / = L, > it John Packington ) but the Jury did conclude, 5s ſuper rotam materiam, cc. predic” 

ſolutio predift centum marcarum per preditt” fobannem Packington Mili” prefat' Dri 

, gont fatt\, fit bona & legalis ſolntio in lege earmrdem centum marcarum, ſecundum forming 
provifionts pred', Juratores predifti ignorant : Et fi, &c. So that the doubt which the 
Jury conceived was onely upon the faid paiment ; and whether the faid paimen: as is afore- 
{aid were ſufhcient in Law to give title of entry by force of the ſaid Condition to the (aid 
Sir Jobn Packington upon the {aid Thomas Goodall : And it was objeted on the Dcicn- 
dants part, That although before the paiment it was agreed between the faid Sir 7ohx 
Packington and the ſaid Dr#e Woodcliffe, that the ſaid Drme Weodeliffe ſhould have bur 
32 1. of the faid 100. Marks, yet Sir Jobs paid the whcle, and Dre received the whole, 
and the property of all the monies was in Dye ; andif Dy4e would not have repaid to him 
the reſidue abeye the 32 1. Sir John Packington had not any remedy, but an ARtion upon 
the Caſe (if any Aion upon the matter would lie.) And for this cauſe they conclude. 
that it was a good paiment to ſatisfy the Condition. 

But to that it was anſwered and reſolved by Pepham chict Juſtice and the whole Court, 
that it was not at any performance of the Condition, and their reaſon was, becaule an 
eftate of inheritance was by the paiment ef the ſaid monies to be deveſted out of Thomas 
Geedall the aſſignee of the land ; and therefore the Condition ought to have been perfor- 
med in truth by a true and effe&ual paiment, and not by a ſhadow or colour of paimen: : 
And in the Caſe at Barre the precedent agreement did guide the ſublequenc paim*ut, acd 
their intent was that but the ſaid 32 1. ſhould be enjoyrd and kept, although that more 
was in appearance paid ; And eſtates of chird perſons ſhall not be Cevefled by colourat lc 
or covenous paiments, but by true and effcQual paiments, as iS aforeſaid. I ide 19 H 6, 
$4- 20 Ez. Accompt 79. & 18 E.4.18, where it appeareth, That conditions cught to 

(5) be performed truly and effeually, nia fattum non digitnr, qrtod now pe rſeverat. 

2. It was reſolyed, That if all the money had been paid to the heir bona fide (althous!t 

that Robert Woodcliffe his father hath conveyed his whole eſtate over in the land} :t h:d 


: 
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been ſufficient. For the heir is a perſon expreſly named in the condition co whom the Pai= 
ment (hall be made, and the feaffor is a ſtranger to the conveyance thac the feoffee and his 
al made, and the feoffor ſhall not take nocice at his peril of the yalidicy of them, 
nor of the conditions or lunications annexed to them. 

3. It was reſolved, Thac as this condition is in the Caſe at Barre, the teoffor could gor 
have paid it co Goada/ the afſionce of the land, for beirg, executors, and adminiftrators were 
expreſſed in the condition, and the aflignee nor, as in the Cafe of Littleton, Chap. Condi- 
tion 78. It the Condition were, Thar it the feoffor pay to the feotfee, or to his heirs, ſuch 
a ſumme ſuch a day,there after thedeath of the feoffee, if he die before the day limited,the 
paiment ought to be made to the heir at the day fer, where this word (ought) which im- 
porreth neceſſity was obſerved ; And cherefore in ſuch Caſe the money ſhall nor be paid 
tothe Executors. And lo the doubtin 12 E.3. Condition 9. and Drier 2 Eliz.. 181. well 
reſolved : Bur the aſſignee of the land, although he be not nemed in the Condition 
amonglt the perſons who ſhall pay the money, yer he may well pay the money fer the 
ſaving of histenure, 3s Litrleton faich fol. 77. So notedifference, that the monies ſhall 
not be paid ro the aſſignee of the and withour naming of him in the Condition, for there 
che paimeot gocth to the defeaſance of the inherjzance, but the monies ſhall be paid by the 

in {alyatioo of his inheritance. Adsch,23 & 24 Eliz. in the Court of Wards 
the Caſe was ſach ; Edward Randal (ciſed in fee of certain lands of inheritance within the 
County of Surrey by deed indented and iarolled according to the Scacture, did covenanc 
wich Zohxn Brown, that if the {aid Browndid pay to the ſaid Randel! his heirs or allignees 
4901. the fourth day of March then next following, at a certain place, chat then the (aid 
Edward and his heirs would Rand ſeiled of the ſaid lands ro the uſe of Brows and his 
heirs ; And before the (aid day Edward Rands! died,and having iffuc a ſon made his Will 
in writing, and made Alice his wife, Raphe Hare, and Hugh Hare his Executors, and 
deyided the faid land to his wife during the minoti:y of his ſoo, and died his iflue within 
2ge, andin Ward co the Queen ; and before the day the wife did renounce, and took Let- 
ters of Adminiſtration. And now the Queftion was, to whom the moaies ſhall be paid. 
Aud ia this Caſe three Points were reſolved by the chief Juſtices 3/747 and Dier, and the 
whole Court of Wards, that is to ay, That ia the ſaid Cale theſe words (aflignees) ſhall 
be onely inrended of the aſſignee of che eſtate of Fob Brown, for he hath an eſtate in 
him aſſgnable, and the Law will never figde an allgpee in Law, when there may be an 
alhgnee infat: Bucif Edward Rawde! had made a teoffment in fee upon Condition thar 
the teoffee ſhould pay the money to the feoffor his beirs or aſſgnees, &c. there becauſe he 
departech with his whole eftaze in fee, and hath þut 2 bare Copdition which he cannot af- 
Gign over, the Law which ſhall never rejeF any ward, if by any reaſonable conſtruRioa it 
may cake effe2t, ſhall make conſtruftion which perſon ſhall be moſt apt as bis aſſignee in 
Law to reccive the {aid monies ; 20d thoſe the Law doth adjucge to be his Executors, 
becauſe chey repreſent the perſon of the Teftator for all goods and chatrels, and in ſuch 
Caſe the feoffor cannot have any aſſignee in fat. An fo agood difference ; and there- 
wich 3 27 H,$.2.6 3. jt was xclolvedio che Gid Cale of Rexdal, that the wite 
bavingby thedeviſe Luc @ particular intereft in the land, was not affignee of the land with- 
in the Proviſo : So if the ſaid Edward had made an eſtate torlife or years &c. tor none 
ſhall be aſſignee in chis Caſe : But when the Covenantor departerh with his whole eſtate, 
35 if he make a feoffment jn fee, a gift in tail, 4leaſe for life wich che remainder oyer in fer, 
in fuch Caſe the leſſee for life, ar donee ia tail is the afbgnee : Bur ſo long as the Cove- 
namtor hath the reverſion remaining in him, the paiment ought (9 be made to. bim. So it 
was ſaid, that if Edward Randal had made an affignment of his whole efiate in part, as 
long as any part remained with Edward Randal, the tender ought ro be made to him or 
his heirs. 3. It was reſolved in the ſaid Caſe of Rawda/, That the tender ought to be 
made to the heir, aad not to the Executors, becauſe the heir was exprefly named, which 
excludeth Exccutors and Adminiſtrators, Er expreſſum facit ceſſare tacitum. 
4+ It was reſolyed, That although that in the Caſe at Barre no ticle was found for the 
Defendant, bur is as a meer ſtranger. yet the Court in a _ Verdi&,ſhall never doubt: 
but of that which onely the Jurors doubt : And therefore for as much as they rely and 
conclude upon the paiment, if it be 2 performance of the Condition or nor, the Court oughe 
notto give Judgement till they have reſolved that which the Jurors have referred to their 
conſideration, and all other matters ſhall be intended and ſupplied, but onely that which 
| the 
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The Coumeks of Northumberlands Cale. "RT; 
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the Jurors have referred tothe confideracion of rhe Court, And fo it was acjudeed 
M.3e & 31 Fliz. berween Scovel and Cabel - Arq afterwards Judgemen: was ai 

[b] for Onrhbert Gorda! the Plaintift : Upon which Judgement the Defendaor brovgi: a Wri: 
of Error in the Exchequer Chamber : And all the Courc upon argument and debate of the 
Cale there again did concurre 1n opinion with the Juſtices of the Kings Bench, and 2fir- 
red che Judgement. Ando this Caſe was reſolved by all the Judges of Ex; ld, 
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Mich. 3 9 & 40 Eliz, inthe Common Pleas. 


The Counteſs of Northumberlands Caſe. 


ref « Irton and the Counteſs of Northumberland his wife, Sir Themas Cecil Knight, ard 
oo oy ,V Dorothy his wife, Wiltiam Cornwallis Eſquire, and E=cy his wife, and the Lady Da- 
ff; 4 « err7,daughters and heirs of the Lord Latimer, brought a 2 nare Impedit againſt Hal and 
- 0 » others, who pleaded a Releaſe of 3/1hiam Cormwalleis pendant the Writ ; Judg-ment of 
| fe lov © «the Writ : upon which the Plaintiffs did demurre. And it was adjudged that it werr in 
»# (+ 6 <tharre but againſt william Corme iIlers and his wife, and the Wric food for the others: 
er” - AL, Vide 45 E.3-10.in the Caſe of Ward. Et nora. That in all Caſes of a thirg entire, and in 
of, 59 £4 the realty, as preſentation to a Church, Wardſhip of the body, &c. the releaſe of one 
3 45H all enure to the benefi: of the o:her : Then it was moved, that the Ccont was ir lu thei 
/4 t, for the Plaintiffs in their Count intitle themſelyes, that the Lord Latimer was felled of 
j') phe advowſon in fee, and oranced the next avoidance to Dean Carew, and afterwards the 

E . 


F «fade Church being void, Deap: Carew pretented, and fo convey the deſcent to them without 
4; 


na alledging any preſentment in the Lord Larimer or any other but onely in the crantee of 
- "8 {Hehe next avoidance ; Ard if this preſentment were ood title for the grantor and þ is heirs 
p LO tes or not, was the Queſtion. Andir was adjudged thar ic was a ſufficient title, for he doth 
s/ C13 ft in the right and ticle of the grantor, and therefore ſhall ſerve for him to make 2 ti:le in 
a-rug 7; 307 2 nare Impedit. Thelame Law of leſſee for years, leſſee for life, renant in Dower, te- 
— nant by the Curteſie, Guardian, tenant by Statute Merchant, Staple. &c, ard that agr:eth 
with divers opinions in7E.4.20.22 E.4.9.6. 16 H.7.18.4. 9 H.7.23. Br. Q>:re /m- 
pedir 122, 13 Eliz. Dier 360. And'true it is that it is a common learning in cur Books, 
that wheretenan! for years, bt for life bring # Qazre mpedir, he ought to alledge leifin in 
him who hath fee, and that regularly is true. yet preſentations by themielves doe 
ſuffice, as it appeareth $ H.5;10, And this Relolution doth net oppoſe that Rule ; tor 
preſentation of the grantee of the next avoidance being made in the title and right of the 
grantor ſhall ſerve as well for him, as his own preſemment, and doth amount to as much, 
As if grantee for years «f a'Seigniory, or Guardian ger ſeifin of the ſervices, it ſhall be 
a good ſcifin tor him in the reverſion, and therewith agreeth F.N.B. 179.f. 45 E. 3-26. 
11E.3. Affiſe $6. Allo its holden in'our Books, Thar if preſentment be alledged in the 
lefſor or donor, and allo inthe leffee and donee it is not double, tor the preſentment of the 
lefſor or donor is not traverfable. And ſee for both theſe Points 18 E.3z.15. 24 F- 3. 37- 
40E.3.10.42E.3.4.33 H:6.32,33,34 7 £.4-20.9H.7.23. 1 & 2 Phil. & Ma. Dier 
106. Note « Caſe adjudged in which was diyerfity of opinions in our Books, in which 
the Lawis now well refolyed. - | 


Mich, 


Flowers Calc. 


Mich. 40 & 41 Ez. in the Common Pleas. 


Buries Caſe. 


Erween #ebber and Bury in an Ejettione firme, a ſpecial verdict was given upon a di- [6] 
yorce between Bury and his wite, cauſa frigiditats, and that the wite for three years 

after the marriage reman/it virgo intatta propter ptrpetnams impotentianm generationss in v7 : 
virey & quod vir fuit inaptns ad generandum. And in this ſpecial Verdi all the examig /, Loren 
nations of the Wicnefles, upon which the Judge in the Spiritual Court was moved to give , 4 ©» uf 9, 
his ſentence, and which were depoſed in the ſame Caſe by which the perperual inficmity 0.1 a | 
and diſability of Bury ad generandum was og (IS were not entred in a former os . 0; 
Verdi&, upon which Judgement was given) by which it was pretended, chat by reaſon of £: j« ? Y 4 *® 
his —— — {ſc which he had by the ſecond wife was Weniclinecs , we (2 / 
thac was the doubt in this cauſe which the Jury conceived : And it was adjudged, that the* bas 4-6; 
iflue by the ſecond wite was legitimare ; for it is clear that by the divorce cau/a frigidi-f# A, een 
ratis the marriage was diſſolved 4 vinculs marrimenii, and by conlequence each of - wad 73 , 
might marry again. Then admitting that the ſecond marriage was yoidable, yer it remai-* wy | 
nech a marriage uncil ic be difſolyed ; and by conſequence the iſſue had during the coyer-"* F, ey 
rure, if no divorce be in the life of che parties, is lawful, See 36 Aſſ 16. 39 E.3.32. 287 > 
H.$. Baftardy 44. Bratton lib.2. fogn.12 H 7.22. 22 Eq. Conſultation 6, Et ſemper of os 
preſumit' pro legitimatione puerorum, C& filiatio non poteſt probari, and a man my "Cf; 
babilis & inhavils diverſis tremporibws, And tor this caule (2orwithſtanding the depofi- 
tions by which a nacural avd perperual inability be'ore the firſt ſentence was depoſed) n 
Ju-'gement was given that the ſve was lawful accordiog to the firſt Judgement given. And % 
upog this Judgement a Writ of Error was brought, and after many Arguments and great 
deliberx:ion, the taid Judgement wag affirmed by Pophams chict Juſtice and the whole 
Court, for the realons and caules atorelaid, 


_ 


Mich. 40 & 41 El, in the Kings Bench- k 


Flowers Caſe, 


[ Auncelet Flower was indited upon the Statute of 5 Els for perjury. in giving falſe | 
idence to the grand Inqueſt at the Seffions holden at Wi/bich,Sc. upon an indiment [59 _ | 

of Riot. And the laid Flower was by Judgement of che Court diſcharged of this indit- **£," 4. py,” ' 

ment : for the Statue of 5 Eliz.cap,14. hath two Branches ; The firſt 1s agaioſt procurors % y_ 

of perjury, and that in matter depending in ſulc by Bill, Afton, or Information. The fe. #7 7 

cond Branch (upon which the ſaid Flower was indicted) is enaſted againſt them who 

commit perjury by his or their depoſition in any of che Courts above mentioned, or being 

examined i perrpernam rei memoriam : And although that this clauſe be general, and not 

reſtrained by any words to particular ſuits,viz.by Bill, Writ, Aion, or Information as the 

fuft was, yer in good conftruCtion this Branch ſhall kave reference co che firſt, and ſhall 

be expounded by it, and ſo one part ofthe AR ſhall expound the other. For otherwiſe the 

party who commitrerh the perjury upon inditment ſhall be puniſhed upon this Branch ; 

and he who ſuborneth and procureth him to commit the perjury ſhall paſs uopuniſhed, 

which (hall be againſt reaſon, and the meaning of the makers of the At. For ſome lay, 

Q nod plus peccat author quam ator. Ard io it was adjudged in Afondays Caſe in tie 

Kings Bench, Afich.36 & 37 Eliz. And thelike Judgemen: was given T rinir. 39 Eliz., 

- che Kings Bench in Caſe of perjury ſuppoſed ro be committed upoa an indiAtment of 

elony. a 


Q q Hill, 
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Hill. 40 £iz. in the Common Pleas. 


Rookes Caſc. 


= 


[ 6] a Repleyid in the Common Meas by Reokes againft pikers ; The Defendant juſti- 
-\Ified the taking by authoricy of Commiſſion of Sewers direQed to B. S. and others, to 
ſurvey all walls (prozt in the Commiſſion) in the River of Thames in the Coun:y of 
Kent and Eſſex, becauſe that one Carter, &c. was alleſſed toevery acre for repairino of 

2 Baok.&c. for the not paiment of which he took the diftreſs ; To which the Plaintiff re- 

, Of his own wrong, without ſuch cauſe, And the Jutors found the Commiſſion 2nd 

E the Statures of 6 H,6. cap.5.& 23 H.8. cap.5. Andthat the Commiſſioners did impane! 
v4 « 4 Jury tocnquire of defaulcs, who preſented that 7. acres of meadow in which the d:ftreſs 
: % Was taken was next adjoyning tothe River ; and that the bank of the River was adjoynirg 
BD KF to the ſaid 7. acres, for which they taxed Carter to pay 8 s. for every acre : Aud the Jury 
» ,/ further found, that the occupiers of the ſaid 7. acres have uſed always to repair the (ai! 
ne" " bank, ſometimes voluntarily, and ſomerimes by preſentment. And further that divers other 
pwcsy £42, perſons had lands to the quantity of 800. acres within the farne level, and ſubje& to drow- 
: «ly ee ping, th faid bank be not repaired : And if this affeſsment of the owner of the land nex: 
/ 7 Aadjoyning onely without any afſeſsment of the other who had lands ſubje® to the 1:ks 
hank eff anger of dtowning, were lawful or not was the Queſtion. And inthis Caſethree Po:a:s 
e reſolyed. 
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& Lieb, 1. That the finding of EINE. by the occupiers of the ſaid 7. acres was nct 
2) material, becauſe the occupiers might 
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L > 74 the water ſhall be fo great, that the yalue of the land adjoyning will nor ſerve to make the 
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one perſon onely can repair the bank, and that appearech by che words of the Statutes: 
for which cauſe Judgement was given for the Plaintiff. 


_ 
411i, 


Penraddocks Cale. 


— 


Trin. 40 Hz, in the Common Pleas. 


Penruddocks Caſe. 
þ a Qued permittat berween Henry Clark Plaintiff, and Edward Penruddech and (6 


Mary bis wite Defendaocs, which was adjudged inthe Common Pleas, and remoyed by _ 
a Writ of Ecror inco the Kings Bench, Hil.37 Eliz. Ret.387. the Cale was ſuch; Jobs 777" —> 


Cocke 2 Otftobr. anno 1. Har, builded upon his own freehold a houle in S. Johns fireer in 7 6 i . 
the County of Aida. lo near the Curtilage of the houſe of Thomas Chicheley, that domus ** cz | 
ills ſuperpendet, Anglice, Coth hang over, magnam partem, videlicet, 3.pedes Curtila- ba 15 
gis preditts, &c, And afterwards John Cock, conveyed the houſe which he had ſo buile /5; wa 4 } 
to Penruddock_and his wite; And The. Chicheley ro whom the nuſans was done, — Cee 
veyed his honle to Clark,the Plaintiff, And the Plaiarift in his Quod permitrat (which he a EL Y J 
brought) proſternere domuns predict”, declared that the ſame houle ſuperpendet tres pedes We NF 
cxrtilagi predift”, fic quod aque pluviales de eadermn dome deſcendentes, ſolum ejuſdem cur- A 84 ] 
tilagis conternnt, ac magnepere, ac indices mags magi/que conſumunt & devaſtant, ac 7 ww 
ea ratione cartilagis pred' quelibet pluvialigempore humeta” & inundat* exift' ita qued': frn ay 
predi# Henric* inhabit' in eodem me ſſnagio, nulnm profic” & eaſument' de eodems exrtila- jr + of 4 
Lio pe poſſit, ad nocumentum libers tent” predifti in ei/dem. And the ficlt Queſtion 4 +7 #7 
was, If the Writ of 2 nod permittar lieth in this Cale by the feoffee or not : And it was +7 » 09 © 
objeRed, that wacn wrong and injury is done by levying ef anuſans for which an ARion 
lieth, that if he who hath the freehold ro whom the nuſans is done conyey the ſame over, 
now this wrong is remedileſs: As it the Lord encroach rent of his tenant, the tenant can- 
not avoid this wrong in an Avowry, but in an Ale, or a Ceſſavit, or a Ne 5 ſte vexts 
he may. Bur if the tenant to whom the wrong is done enteofferh anocher, bis feoffee ſhall 
never avoid this wrong ; for he ſhall cake the land in the fame plight it was given himgand 
that appearech by 33 E.3. eAvewr)y 255. & 18 E.2. Avow) 217. & 4E.2., Avo 
201. Alſo it a man be {eiſ-d of land tro which is Common appendant, and he is diſſeiſed 
of the Common, upon which he bringerh an Afliſe, and afcerwards enfeoffeth another of 
the ſaid land, the Common is extin& torever ; and therewith agreeth 4 E.3. for which 
they conceived that the {coffee ſhall nor bave a Qned permittart to avoid the wrone- and 
nufans made in the time of the feoffor. Bur it was anſwered and reſolved, That the d- 
Rilling of che water in the time of the feoffee is a new wrong, fo that the permiſſion of 
the wrong by the feoffor, or his tcoffee to continue to the prejadice of another ſhall be pu- 
niſhed by the feoffce of the houſe ro whom,8&c. And if che ſame ſhall not be reformed 
after requeſt made, the Q#od permirear licth againſi che feoffee, and be ſhall recover ga- 
mages if he doe not reform ir, but without requeſt made, ic dothnor lie __ the feoffee, 
but againſt him who did che wrong it. liech without ang requeſt made, for the Law doth 
noc require any requeſt to be made co him who himlſelt. doth the wrong; And fo this Caſe 
not like to any of the Caſes which have been pur on the orher fide, Yide 4 Aſſ.3.4 E.3.36. 
'$ E.3+43. where ic appeareth chat thefeoffee ſhall have a Quod permictar T a nuſans le- 
ried inthe time of the feoffor : And with this Judgemeot agreech a Judgement given by 
Sir Chriſtopher Wray chief Juſtice and the whole Court of Kings Beoch, Mich. 24 & 25 
Eliz., where the Cale was ; John Rolfe the father was (eiſed of a houſe in Hemetham 
fead in fee; and Richard Rolfe the tather was allo {eiled of a peece on the South and Ea 
parts adjacent to the ſaid houle, and Richard Rolfe built 2 houſe upon; his peece of lan 
aforeſaid, ſo.near the houſe of the laid John,Rolfey that the Eaves of the faid houſe gid 
hang over part of che houſe of the ſaid 7obn Rolfe, lo that the rain which deſcended from 
the houſe of the ſaid Kicbard Kolfe, tell upon part cf the houle of the (aid Joby Ralfe, and 
afrerwards Job» Rolfe diced, and his land detcended to his fon ; and afterwards the (aid 
Richard Rolfe died, and his land deſcended to his lon, who upen requeſt made by the 
faid 7obs the ſon did not reform the faid-wrong, but. ſuffered the Eayey of his houſe to 
hang oyer the houſe of the (aid fobn the (on tor a certayy tyme; the wall of the houſe of the 
ſaid Jobn the fon became rotten, &c. vpon which martec Jobs the ſon, brought an Adtion 
againſt Richard che ſon, upun which Ri ke's thy lva did demurre in Law; And ic was 
Q qQ 2 adjud- 
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(5) 


a) 


indfors Caſe. Part Y. 


As GE 


udged that the AQtion was maintenable, becauſe the Defendant upon reque@ made, did 

not reform the nuſans whick his father made, but ſuffered the ſame to continue to the pre - 

judice and damage of the Plaintiff, ſon and heir to him to whom the wrong was done. 

Vide 2 H.4-13. 31 E.3. Voncher 272. 20 Aſſ-p.18. 19 Aſ.p.6. and with this Judge. 
ment in the pincipal Caſe agreeth the Regiſter 199.6. & F.N.B.124. And the Statuce of 
Weſt.2. cap.24. by whichit is enated, Quod fi transferat” domus, murneyc>c, in alizm 
perſonam, breve non denegas”, ſed de catero, cum in uno C4/n concedu? breve in con /umils 
caſu, fimili remedis indigente, ficnt prize, fiat breve. Et fi hnjumods levara ad nocs. 
mentum, transferant' in aliaw perſonam, de cetero fiat breve, fc, By which 1: appea- 
reth, Thar the Writ in our Caſe welllieth, and ſo was it adjudged in the Common Pleas, 
that the Qv0d permittat in the Caſe ar Barre did well lie, Vide 14 © liz. Dier 319, Ma. 
dam Brewns Caſe. And Hil.35 Eliz., Rot.493- berween Beſwicke and Camden in the 
Kings Bench : Upon which Judgement in the Caſe at Barre Pewraddecke and his wife 
brought a Writ of Error in the Kings Bench, where Pophams chiet Juftice, and all the Ju- 
tices of the Kings Bench did concurrein opinion with the Juſtices of the Common Plezs, 
as to the Point there adjudged : And it was moved in the Kings Bench, If the fecftee 
might abate the nuſans as the feoffor himſelf, and 2s well in the hands of the feoffee who 
did not the nuſans , as in the hands of the feoffor who did the nuſans ; Ard if the feoffee of 
the houſe to which the nuſans was made may doe ir, if he may doe it before he have ſome 
ſpecial prejudice, as in diſtilling of the water,or if he ought to flay cill he hath ſpecial pre- 
judice. And Pophaw chief Juſtice held in both Caſes, the feoffee mighc abate the nufans, 
and that before any prejudice, for it is reaſon that he prevent his prejudice, and ſtay nor 
fil ic be done, which was granted by che whole Courr. And afterwards che Judee- 
ment was affirmed : And fo this Cale was adjudged by all the Judges of Exgland,” 


— 
———— 


Paſch. 41 Hiz, Ret. 513. 


Windſers Caſe. 


YN. a Onare Impedit by Andrew Wind/or againſt the Archbiſhop of Canterbury, Flet- 
cher, &c. for the Church of Buſter in the County of Berks : The Plaintiff counted that 

he had a Mangor to which the Advowſon of wo parts of the ſaid Church was appen- 
danc, and that rhe defendant had a Mannor to which the Adyowſon of the third part was 
2 ant ; and npon the Count, and the barre, the Caſe was fuch: The Plamtiff hach the 
Adyowſon of two parts, the Defendant of the third ; the Plaintiff prefents once, and the 
Incambentdieth, and afterwards he tedin the time of E.6. Parry who was admit- 
ted, inftituced, and induQted ; And afterwards in the time of Queen Mary he was de- 
prived, becauſe he was a married man3nd a fayourer of the Religion in the time of £46. 
and the Church being void by his deprivation,the Defendant pretented. his Clark, who was 
admicred, inſticured, and indufted, "2g remanſic in Eccleſia pred mſque 1 Eliz. and then 
deprived by Jewel and others of the High Commiſſioners, and the firſt ſentence dedared 
and adjudged to be void, and Parry the firſt Incumbent reflored co the Church : Ard 
| the Defendants Clark ſo deprived died, and ther Parry died, and the Defer- 
dant preſented as.in his turn, for as much as bis Tacumbenc was deprived, and Paryy the 
Incumbent of the Plaintiff reftored, by whoſe dearth the Church now becometh void ; 
upon which the Plajnciff did demurre in Law : Andit was adjudged againſt the Phaio- 
tiff. Andinthis Caſe ic was agreed, That if two have title to pretene by turns; and one 
preſent who is admirred, inflicuted, &c. and afterwards is deprived for crime or hetefie, or 
afy other cauſe, yet he ſhall not preſenc again, but it ſhall ferye for his tum ; Soif he pre- 
ſent a meer Lay man, who was admitted, infticuced,8&c, alchough ir be declared by fen- 
tence that he was uncapable, and therefore void: ab initio; yer becauſe that rhe Churca 
was full till the ſentence declar came, it ſhall ſerye for his rurn becauſe ir was bur 
yoidable, as in the Caſe of Lize. If the Lord martieth his Ward within age of eonfenc, and 
afcerwards he difagreeth to it, nowit is no marriage ab vwitio, yet he ſhall marry him 
2520, 
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_ Huneates Caſe. 465 A 


———— 


again, Vide 27 H.6. Gard 118. If the Guardian marrieth his Ward, and afterwards they of 7 
are divorced cauſa precoxtrattus, yer he ſhall not have the gyarriage of him again : Buc v4 Mo 
when the admiſſion and inſtitution are meerly yoid, then without doubt ir ſhall nor ſerye »/ 6 b 
for a turn, as if his preſentee had been admitced, inſticured. and iaduſted, but he hath not 7 4 2 
ſubicribed to the Articles according to the Statute of 13 Eliz, 23 Eliz, Dier pl. wit. But 19 Po 
in the principal Caſe, al:hough the Detendants Clark was Parſon for the time to all purpo- *F "i 
ſes, and during the firft deprivation Parry was not Incumbent ; yer whea che ſecond len }, (ot a2 
rence came, then Parry was Incumbent again by force of his firſt preſentation, inſtitution, ,« c «4bw,.& 
and induction, ard needed no new inſtitution, &c. And by force of the ſecond ſentence 44, AZ 
the preſentee of the Detendant was removed, and Parry reftored ; Then when Parry died, 4* A I 
who was the laſt preſeatce of the Plaintiff, che Defendant (hall preſenc in his cura, for the $ 
preſentation which he made, now upon the matter during the life of Parry, being the ſe- 
cond preleatee of the Plainift, cannoc be in his curn, when Paryy dieth Incumbent by force 

of the Plaincifts preſentation : Bur if Parry had died before the fecond ſentence, or had not 

reverſed rhe former lentence, then the Detendant had had his turn : And note, that the ry 
Writ was ad Ecclefram, and the Count was de advecatione dnarum partinm, and well : 

I'ide Dier 6 E.6. 78.6. F.N, B., 39.6. vide Trint. 14 Eliz. Rot. 1060, inthe Common 

Pleas, and H:l.38 Eliz, Sir Thomas Stanhops Calc in the Common Pleas: And I con- 

ceive that the Writ ought to be generals as F.N.B, and divers other Books are ; but the 
Couat ought to be according to his title, 
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Trin. 43 £3, Ret. 1804. inthe Common Pleas, 


Hunzates Caſe. 
U ngate brought an Action of Debt upon an Obligation againſt eſe and Smith, (103) 


tiff of the one part, and the Deteadan: of the other part ; 1tra quod arbitrium pred' fiat & | 
deliberetur utrique partium prediilorum before (uch a day : Aad the Defendan:s plea-( /erg Vs 7 
de that before the day the arbicremen: was made, but was delivered co che Plaintiff, and ** x nf 


if two or three be bounden in an Obligation, 5 atramque rorum, this word urrumque! - 
makerh the Obligation ſeveral, asir is helden in 28 H.8, Dier 19,6. Bat in the Calc at 

Barre it ſhall be caken colleftt3ve. Ard the Rule to know in what ſence it ſhall be taken, 

and when it ſhall be taken either ſeverally or joyntly is co conſider che ſubjeR marrer, and 

ro make confiruRion according to congruity of reaſon, and =: evitetar abſurdum, as in 

the Caſe of 39 H.6.7. the Condition ot aa Obligation was, / uterque eorum, [cil. the ob- 

ligor and obligee, ſteterir arbirrio Robert Bozom.c. and it was adjudged that each of 

them were bound pro parte uz, and not one for the other ; for that ſhail be abſurd and 
againſt reaſon: And in the Caſe at Barre, for as much as each of che parties is ſubject to 
penaly and damage, it is reaſon that the arbicrement ſhall be delivered to each of the par= + 4) 
ties, to the incent they may perform it, and avoid the danger of breaking of it. 2. It was G9 
reſolved, that if two be of one parc, and two of the other part, and the words are (25 above) 

ita quod deliberetur #trique, that the delivery of the arbirrement to one of the oe parc, 

and to another of the other part is not ſufficieat ; tor the party is to be intended of the 

whole party, one is as well withia the penalty and danger as the other. And for as much 

as che Arditremen: was not delivered ro Smirh, Judgement was given againſt the Plaincift, 


Q q 3 Erin, 


Boulſtons Calc. 
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Trinit.42 Eliz, 10 the Kings Bench. 


Bakers Caſc. 


E [104] Be Evidence in an Ejettone firme, between Middleton and Baker, it was reſclyed 
+ 44> by the whole Court, Thar if the Plaintiff in evidence ſheweth any maccer in writing, 
#.} 7/ /% or of Record, or any ſentence in the Ecclefiaftical Court, upon which a queſtion jn Law 
Hail, 5**< doth ariſe, and the Defendant offereth to demurre in Law upon it, the Plaintiff cannot 
Hay + refuſe to joyn in demurrer, but he eught to joyn in the demurrer, or wave his evidence. 
P% jr So if the Plaintiff produceth witneffes ro prove any marter in fa, up0n which a queſtion 
* /”', inLaw doth ariſe, if the Defendant admicceth their reftimony to be true, there alſo the 
Z Pac. / , Defendant may demurre in Law upon it, bat then he ought roadmit the eviderce given 
the ” 14. by the Plaintiff to be true; and the reaſon thereof is, That marrer in Law ſhall nor be pur 
14/42 to Lay men. So may the Plaintiff demurre upon the Detendants evidence, mutarss mar an- 
dis : But if eyidence be giyen forthe King in information, or other ſuir, ard the Defen- 
dant offer ro demurre upon it, the Kings Councel are not tied to joyn in demurrer, bur 
in ſuch Caſe the Court ought to dire the Jury to finde the ſpecial matter, and upon thar 
they ſhall adjudge the Law, as it appeareth 34 H.8$. Der 5 3. but thatis by the Kirgs pre- 

rogative, who Ki may wave a Demurrer, and take iflue at his pleaſure. © «cd ne: a. 
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Mich. 39 & 40 Eli, in the Common Pleas, 
Boulſftons Caſe, 


C4 
_ 
we 


: Da, ; Erween Bowulfton and Hardie it was adjudged it the Common Pleas, That if 2 man 
of «64 v</ have Cony-boroughs in his own land, which increaſe in ſo great number that they de- 
bad 4 £* *© ftroy his nei rs land adjoyning, that his neighbour cannot have an ARion on che 


' HE -—O againſt him who maketh the Cony-boroughs ; for ſo ſoon as the Conies come in his 
10a # neighbours land he may kill them, for they are fere nature, and he who maketh the 
-H&.a,/Co0y-boronghs hath no property in them, and he ſhall not be puniſhed for the hurt which 
en 4 tte the Conies doe wherein he hath no property, 'and which the other may lawfully kill. And 
as 4s = Ir was reſolyed inthis Caſe, That none may new ereft a Dove-cote but the Lord of the 
14747 Manor, and if any doth, he may be puniſhed in the Leer, but no ARtion upcn the Caſe 
aha (por © lieth by any particular man, for the infiniteneſs of Ations that may be brought : And of 
24) % | of opinion, as to the new ereftion of a Dove-cote was Sir Roger Manwoed chict Baron, 


the Barens of the Exchequer in the Exchequer Chamber. 
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ens 


Þ:re YV. 


Aldens Caſe. 


Hill. 43 Ez. Rot. 1807. in the Common Pleas. 


Alden Caſe, 


nements in which were parcel of the Mannor of Odihem in the County of Sourbh amp- 


that this Aion was but in the nature of Treſpaſs, and in okd- time, in it the term was noc* 
recovered. bur onely againſt him in the reverſion ; And in Treſpaſs for breaking of 2 
Cloſe and felling of trees, ancient demeſn is no plea, as it is adjudgedin 46 E.z.1, Alſo?” 
lands in ancient demeſn ſhall be extended by E legit, becaule the treehold doth remain as 
it was before, and yer the intereſt of the land is changed by this Executicn, 7 H.7.1. But 

ic was anſwered and reſolyed that the plea was good. 

x. Becaule that the common indi&ment is that the title and right of the land came i 
debate, as in a Replevin, in a Writ of Meſn,in a Writ of Ward, in Accompt againſt Guar- 
dian in Socage, ancient demeſn is a good plea, for the appearance and common incend- 
ment that che realty doth come in debate, 21 E.z.10.4 £-3.4. 46 E.3.r. Son accomp: 
againſt a Baily, for i: is brought for the iſſues and profics of the land, which is ancient de- 
meſn, which ought :0 be derermined in the Court of ancient demeſn, Vide 3x E 4+. Ancient 
deme/n 6. 

2, In this Aion of Ejeftione ow. the Plaintiff ſhall recover che poſſeſſion of the 
land, and ſhall haye execution alſo per habere facias poſſeſſuonem, and therefore nor like 
to execution by Eleg:t ; for there no Judgement is given to recover the poſſeſſion of the 
land in Cour: of Record, bur onely execution done by the Sheriff in the Country : Buc 
in an Affiſe brought by Tenant: by E legit, ancient demeſn isa good plea. aSit is holden 
23 Aſſ.45. And there ſome fay, Tha: land in ancient demeſa is not ſubjet to Elegie, 
bur the Law is holden contrary at this day for the reaſon aforeſaid. And where any inte- 
reſt in the land ſhill be bound, or that the realry come in debate, ic ſhall be reaſonable 
chat thole in ac en demeſn, who beft know to try it and determine it, have the conuſans 
of ir. And if this Aion proceedeth in this Court, the Sheriff cannot return any perſons 
within ancient demeſn ; and if he return any, he may be challenged and wichdrawn, and 
thereby the true inſticution of the Law defeared, /c:/. That the intereſt of every man 
ſhall be tried per probes & legales bomines de vicenet*, &c. who beſt know the cruch 
of the matter. And for as mach as at this day all cicles of lands are for the greaceſt part 
tried in Ejeftione firme, if m this ancient demeſa ſhould be no good plea, the ancienc 
priviledges (which the Law for the repole and quiet of thoſe of ancient demeſy allowed to 
them, to the intent they may apply themſelves cotheir Tillage and Husbandry, and there- 
fore are ſo greatly regarded and fayoured in our Books) ſhall be uccerly raken away and 
defeated, Vide 44 E.3.22, 


N an Ejettione firme by Smith againſt Alden ; The Defendaat pleaded that the Te- [105] 


ron, &c, qued quidem manerinm eft de antiquo dominico,Cc, and demanded the conus a+ 4 ' F 
fans of the Court ; upon which the Plaintiff did demurre io Law : And it was objeRed &< 4+ 
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Sir Henry Conſtables Calc. 
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Paſch.43 Eli. in the Kings Bench. 


Sir Henry Conſtables Caſe, ? 


IR Henry Conſtable brought an Aon of Treſpaſs againſt Gamble, and declared 

That King Philip and Queen Aary were ſeiſed of the Mannor and fee of Holderne/; 
in the County of 7ork in their demeſn as of tee ; and by their Lerters Patents eracted the 
ſaid Mannor and fee with wreck of the Sea within the ſaid Mannor and fee, ro Henry Ex! 
of weſtmerland in fee, who conyeyed them to Sir 7ohn Conftable father of the Plaintiff, 
whoſe heir he is in fee: And further declared, that certain good, /c:l. 12, ſhirts 2rd 
5. Cloaks were wreck and caſt upon the land within the Mannor of Barnefton, wh:ch is 
within the ſaid fee of Holderneſs, and that the Defendant took the 1aid goods, &c, The 
Defendant pleaded to iflue, and thereupon a ſpecial Verdit was tound to this effect , /(;/. 
That the conveyance to the Plaintiff of the Mannor and fee aforeſaid was crue as he hath 
declared ; and that the ſaid Mannor of Barneſton was withinthe taid fee : And turther tha: 
parcel of the ſaid goods were wreck, and caft ſmper arends aqua ſalſa minime coeptrias 
manerii de Barneſter, infra fluxum & refiuxam maru m manerio de Barneſftor, 2nd tor 
other parcels of the goods, that they were floting ſuper aquas mars refiuentes ex avents 
e1u/dem maneru de Barneſton infra "547 & refluxum mars, &c. And that the Defen- 
dant took all the ſaid goods and feiſed them to the uſt of the Lord Admirat,g&c. And da- 
mages aſſeſſed entirely for all : And fs ſuper toram materiam, &c. And 1:5 Cale was 
often well argued at Barre and Beach, and at the laſt Judgement was given 222inft the 
Plaintiff : And in this Caſe five Points were reſolved. 

1, That nothing ſhall be ſaid Wreccum mars, but ſuch goods onely which arc calt an 
left upon the land by the Sea ; for Wreecuwms maru fignificat iiia bona, que nau'ra0io al 
terram appelluxtur : Flatſam is when « Ship is funk, or otherwiſe periſhed, and the gocds 
flote upon the Sea ; Jer/am is when the Ship is in danger to be ſunk, and for lightning ot 
the Ship the goods are caſt into the Seazand afterwards notwithſtanding the Ship periſhe:h, 
Lagan, oc rather Ligayy is when the goods:which are ſo caft into the Sea, and atterwards 
the Ship perifheth, and ſuch goods fo caſt areſo heavy that they nk to the bottome, and 
the Mariners to the intent to have them again, tic to them a boye, or cork, or tuc!: other 
thing which will not fink, ſo that they may inde thera again, and it is called Zrgan 4 {te 
gands ; and none of theſe goods which are called Jer/am, Flaſam, and Ligar aic called 
wreck (o long as they remain ig' or upon the: Sea, bur if apy of them by the >ea be pur 
upon the land, then they ſhall be fai& wreck. -So Flet/am; et/am, ani! Lagan, being 
caſt upon the land ſhall = by the grant of wreck : And.whece it is provided by the Sca- 
cute of I5 R.2. cap. 3. that the Court of Admiralcy ſhall nozbaye Juriſdiction of wreck 
of the Sea, yer he ſhall haye conuſans and-jurifdiction of Fla/am, Jerſam, and L agar ; 
for wreck of Sea is, when the goods ate by the Sea caſt upanihe land, and lo infra Com: - 
gar, whereof the Common Law taketh conuſans, bur the othegthree are all upon the Sea, 
and therefore of them the Admiral hath Jurifdition. Brafon lib.z. cap, 3. fo.t20. [rim 
mag proprie aict poterit Wreccum, fi navu fraxgatur, & ex qua nullu vium evaſerit, 
& maxime /; dowin' rerum ſubmerſu furrit, & quicquid inde ad terram (note theie 
words) venit erit domins Regis. And that allo appeareth by the Book cf Entries, fo-*11 , 
612. Treſpaſs in wreck, Always when wreck is claimed by preſcription (as by Law 1: 
may be the pleading is bona wreceata ſuper mare, ad terram projet”, And another preteri 
prion 1s there hatere omnimod* wreccum mari: infra precinttum maneru, ſive Aomimn:s 
predif?” projet*, && floatſam mari: infra enndom precintt devenient” - by which the Git- 
ference berween Wreck and Florſam appeareth. See 9 E.4q-22. wreck is when jt is call 
upon the land, 11 H.4.16. 5 E.3.3.& 29-21 H.6. Preſcription. 14 E.2, in Tre(psi's 
236.4 H.7. 36. 39 H.6.37. & g H.7. 20. acc. Vide Regiſter 162. b, the Writ ſaith, 
Oſtenſurus quare cum idem The, dominus manerii de Eftombavent exiltat + ihidem (4: 
hrs drbear, ipſeque & anteceſſorer ſui domin: manerit pred 4 rempore quo, fc yer (ns 
ſ fea memoria, hucuſque habere conſueverunt, WrYrerCcC Km MAYHE infra precinct” WW 4fTE 
pred” Johannes & Robertus, bona & catalla ad valenc? cen” ſolts” apnd = WEE 
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ejn{dem manerii ad terram projett', & que ad ipſuns The. tanquans wreecun pervinere 

deberent, vi & armis cepermnt & aſportaverwnt. Allo the Statute of 1 5 R.3, cp. 3, pro- 

veth ic allo. And itis enacted and declared, That wreck of the Sea ſhall be tried and de. 
termined by the Laws of che land, which cannot be extended to Flerſam, Jerſam, 2nd 

Lagan, for they are in or upon the Sea, and therefore cannot be cried and determined 

by the Common Law, for it wanteth trial, but are to be derermined betore the Ad- 

miral. 

2. Inthis Caſe it was reſolved by the whole Court, that the ſoil upoa which the Sea 
Aloweth and cbbech ; /ci/. berweenthe high water mark and low water mark may be 
parcel of the mannor of a SubjeR, 16 Eliz. Dier 326. acc*. And (oit was adjudged ia 
Lacies Caſe, Trin-25 Eljz. in this Court, And yetit was reſolved, That when the Sea 
flowerh and hath plenirudinem mari, the Admiral ſhall have juriſdiction of eyery thing 
done upon the water, berween the high water mark and the low water mark, by the ordi= 
nary and natural courſe of che Sea ; And fo it was adjudged in the ſaid Caſe of Laey, 
that the felony done upon the Sea 4d plenirudinew mari, berween the high water mark 
and the low water mark, by the ordinary aad natural courſe of the Sea, the Admiral ſhall 
have juriſdiion ; and yet when the Sea doth ebbe, the land may belong to a SubjeR, and 
every thing done upon the land when the land is ebbed ſhall be tried at the Common 
Law, for the ſame 1s then parcel of the County, and infre corpus Comicat', and therewich 
agreeth $ E.q4.19. So note, that below the low mark the Admiral hath the fole and ab- 
ſolute juriſdition, ard berween the high water mark and low water mark, the Common 
Law and the Admiral have divs/um Imperium, interchangeably as is aforeſaid, /cil. one 
upon the water, and the echer upon the land, And Sir John Popham chief Juſtice 
aid, That in trial of a Nis prins berween the City of Briſtow and the Lord Berk- 

ley, it was holden by the Juſtices of Aﬀeiſe, That where the Lord Berkley had a mannor 
adjoyning to the Scyern, and preſcribed ro have wreck within his Manaor, and certain 
goods floced berween che high water and low water mark, and the City of Briſtol had 
Flatſam there; And it was holden that the {aid- goods:were-not wreck as long as they 
were floting up01 the water berween high water and Joy, water mark. See the Book in 
5E.3-3.ia a Replevin brought by /i5ams de Newport of London againſt Sir Henry Ne 
vil, and connted tha: the Defendane took three laſtp of Herrings, and a Ship; and che 
Defendant pleaded that he was Lord of the mannor of #alring, and preſcribed to baye 
wreck withirr his mannor, and that the Herring and Ship were wreck within his mannor : 
To which the Plain:iff faid, that they were our goods in che keeping of the Mariners which 
arrived by the Sea, and that he took chem (out of their cuftody : Judgement if he cag 
claim as wreck? To whichthe Defendam ſaid, wetook them as wreek, Hors de che/cun 
«ard ; upon which Book I oblerye three things, r. Thac wreck may be claimed by pre- 
fexipoon - 2, Thar for as much as a Ship cannot be wreck, ſcil. caſt uponthe land, buc 
berween the high and low water mark, that there it followeth that that was parcel of che 
mannot : 3. Thatif the Ship periſk, yer if any of the ſervants eſcape, the Law faith, that 
they have the cattody of the goods aud they are not weeek, 39 E.3.5- One preſcribed 
to have royal Fiſhes, as porps,&c. found within his manaoc, that it ſcemeth ro be berween 
the high and tow water mark. 
- '3. It waz reſolved, That the King ſhall have Flarſam, Jetſans, & Legan, when the 
Ship periſherh, or when the owners of the goods arc not known, as in 46 B.3.15- appea- 
ceth, chat goods caſt into the Sea for fear of tempeſt are not forfeic, Vide F,N.B. 113. c. 
5s E.3.3. 9 E.4-22. that the Ship ought to perifh, which is called ſhipwrack : And thar 
is allo proved by the Act of ary Þ . £4p.4+ where it is aid, If a man, dogge, or cat eſcape 
alive, (whicts is co be intended when the Ship periſheth) and therewith agceeth Brafton 
lib.2- cap 13. fot.q1. Items ſine traditrone 161 habita pro derelift”, hs dominas flating 

Aeſenit efſe deminns, hi antem canſa navis aleviande, non fic, quia non ta veluntats eje. 

Cir quis, ut defpnat « fſe dominus. And 2 man may have Fletſam and 7erſam by the Kings 
grant, and may have Florſaw within the high and low water marks by preſcrip:ion, as ir 
appeareth before. And thoſe of the Wett Country preſcribe to have wreck in the Sea fo 

'farre as they may fee a Humber barrel. 

* * 4. It was reſolved, thee the Stacure of ef. 2, cop.4. by which it is enatted, That of 

:wreck of the Sea it is agreed, that there where a man, doggt, or cat, eſcape alive out of 


the Ship or veſſel, noc any thing within then ſhall be adjudged wreck, but the goods ſhall 
be 


£5) 


” 
. 


" 470 Sir Henry Conſtables Caſe. Part V. 


| laved and kepr by the view of che Sheriff, Coroner, or Kings Bayliff, &c. fo that if 
y eeZhany ſue for thole goods, and can prove that they belonged to him, or that they periſhed in 
4 & his keeping within a year and a day, they ſhall be reftored ro him without delay, &c. was 
4. v >>» but adeclaration of the Common Law ; and therefore all that which is provided as t9 
a lah wreck, exrendeth allo to F lotſam, Jetſam, and Lagan. Bratton who wrote in the tine 


52006 H.3. before the making of the ſaid At, ſpeaking of Wreck faith, Er gquzd huiu(mod; 


dici debet wreecum, veram eſt, m1 fit, quod ver dominns alinnde veniens, & certs 
judicia & fogna donaverit, res eſſe ſuas, ut fi canis vious inveniat', & conſtare poterit, 
; quod tals fit dominus ilins cans preſumptive, ex hoc illum eſſe dominum illims canu 
rum rerum : todew mode fi certa figna impoſita fuerint mercibus : By which it ap- 
peareth, that the Statute of #*ſ.1. which is made 3 E. 1. was bur a declaratory of the 
Common Law, againſt the opinion in Door and Sradent 118. thatif the owner dieth, 
his Executors -or Adminiſtrators may make their proofs. And in many Caſes concer- 
ning time, the Common Law giveth a year and a day for convenient time ; as in the 
Cale of ſtray, if the owner (Proclamations-being made) doth not claim the fame within 
a year ard-a day, the ſame is forfeited. Soa year and a day is given in Cale of Appeal, 
and in Cale of Deſcent after entry orclaim ; of Nonclaim upon fine, or Writ of rich 2c 
the Cemmon Law ; of a Villain dwelling in Ancient demeſn; of the death of a man who 
bath a blow or a wound; of Protefions, Efloins of the Kings lervice, and in many other 
Caſes: And the year and day in Caſe of wreck, ſhall be accounted from the takirg or 
ſcifure of them as wreck ; for although that che property is in Law veſted in the Lord 
before ſciſure, yer until the Lerd ſeiſerh, and raketh ic into his aQual poſſeſſhon, it is nor 
notorious who claimeth the wreck, nor to whom the owner ſhall repair co make his 
[ x08] claim, and to ſhew to him his proofs. And if the wreck doth belorg to the King, the party 
” may havea Commiſſion to hear and. determine the truth of ic, and that by verd:Q of 
12, honeſt men, for no proof is 'allowable by Law, bur the verdict of r2. men: Ard if 
it doth belong to another then to the King,”then if the owner cannot ſatisfie him who 
claimerth the wreck by his mark'ot Cocker, or by the book of Cultomes, or by teimony 
of honeſt men, then the owner may have ſuch Commiſſion, or may bring h1s Acton at the 
Common Law, and prove the lame by the yerdict of a Jury ; And it the Commiſſion 
be awarded, or the Action be browghe within the year and cay, although the verdict be 
ren for him afterwards, ic is ſufficient. See-Regiſfter and F.N.B. 12. For the Commil- 
on, vide Starmtes Weſt. 1. cap.4. 4E.1: deOffic. Coronat. 15 R.2- cap.3. 27 E.3.cap.13. 
Britton cap-17. & 33: Stamf. Prerogat' Regis. And note, that the AR of Prerogatin« 
Regis made in 17 E.2. cap-T1. enatted, Qned Rex habebir wreecum maris per to:um re- 
guum, tc, is but a declaration and awaffirmance of the Common Law. For notwith- 
ttanding that the Statute being made within time- of memory, a man may preicribz to 
have wreck, as it appeareth in 11'#7.4.16. Stamſ.38.N.B.g1. a, 5H.7.36-5£.3.3.& 
59. 9E.4.12,05c. . 

5. It was reſolved in the Caſe at Barre, That part of the goods paſſed by the name ot 
wreck, and part of the goods were Flor/an, and did not paſs by the grant of wreck, and 
damages were intirely affeſſed for all. And in Treſpaſs the Plainciff ſhall recover dama- 
ves onely for the value of the goods, and for this cauſe Judgement was given againſt the 
Plaintiff, Andthe Book in 21 H.7.43. was cited, where the Caſe is, That in Treipa!s 
the cefendant juſtifieth as ro one thing, and pleadeth Nor guilty of another, and they are at 
1MNue, and the Jury enquired of onerthing moe ar taxed the damages for both entirely, 
Fineux held the verdift good for the-thing yand that he ſhouid have a Writ of En- 
quiry cf damages, Qued fuit negatum per totam Curiam. Dier 22 Eliz.269. in Eje- 
fs. ne cuſtediae agreeth withthis Judgement. And ic was adjudged 24. 14 & 15 Eliz. 
in this Court in Treſpaſs by Pooly againſt O/Þwr= of breaking his Cloſe and beat/og his 
ſervant, and doth ner ſay, per quod ſervitinm amiſit, the Deteadant pleaded Not guil:y, 
and the Jurors found him guilty and affefled damages intirely.; and becauſe the Plaintift 
had not cauſe of Action for beating of his ſervant, becauſe he hath cor averred tha: he loſt 
hs ſervice, for this cauſe the Plaintiff took nothing by his Bill. And Carle then chief Ju- 
ſtice cauſed the reaſon and cauſe of the Judgement to be ar large ſer down in the margent 

of the Record, 9 H.7.3, in/Reſcons acc*. And it was adjudged accordingly, 4.30 & 31 
Eliz. berween More and Bedeb, in an Aion upon the Cafe upon 4fwyp/ir,which began 
in the Kipgs Bench 24.28 & 29 Elis. Ror.476. where the Deterdanc promiſed to doe &1- 
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vers things, and the Plainciff alledged rwo breach:s, whereof one was iaſufft:ieat, theD:- » (# J 
fendant pleaded Non af umpjir, che Jury gaye damage generally. It was reſolved, r. That LD "4 ? 
it ſhall be inzended char they gave damizges tor both : 2. TIft forts tuuch as the Plaintiff > << ; 
had no cauſe of damages for the one, for this cauſe the Judgemeve given for the Plain- 7” £72 E ' 
riff in the Kings Bench was reverſed by a Writ of Errour brought in the Exchequer / T6} , # 


, 
- 


Chamber. 
Nace Reader, at the firſt, the Common Law gave as well Wreck, Jerſam,Flotſaw,and age * Pl ; 
Lafas updri the Sea, ts Eftray {which Bratton calleth d4iit#4li3 vagenria) or as other ”_ ” 
<4 


call chem a#ihnalie varantia, quid dowins vacart dthent, treafure trove, ard the like 6 <7 
the King, b&&#=ſe that by the rule of the Common Law, when no man cat claim proper; DIY 'Y 
in any goeds, the King ſha}! have them by his prerogagiyge. And therefote Brafton lib. / Fg oS Lv 
cap. 3.laith, Swit 4lis quedent que in tulliz; bens Jr alcant, ficur written warirgr Se i be 
ſms piſca, flent frgio, & balent, f alia res quid tontinuts Hin habtht, ficut aniwalia /« 
vagantis, gue ſunt deelini Regis propter privilegiamw. So that it appeareth by Braffot ; « _ "4 —_— 
that the Kivg (hall have Wreck, 2s he flralf lave great fifhes, &c. becauſe they are »#l; LM GAS vo, 
in ben, ot 28 he ſhall have animale vagantie, foe 94cdnria, [cil.Efttayes becauſe none? = / 
claimeth the property. And note, that Wieck is Eftray upo the Sea comirg to land, as? Fr WA 
eſtray of beafts is upon the and coming within afy priviledged plate ; arid che I aw gj- © __ 
veth in boch Caſes a yeat and a day to clitim them. And Bros inthe (ime Book,1ib 3. 
cap-33-fel-13 5. faith, Navirguec batellns, net alls cattalla dt hilt qui ſabmerfs ſunt mari, 
nec in ſalſa fts in dalci aqua, wreeenms crit, CH fit qui card ils advoter, hoe docere 
porerit ; and (0 he fitly before reſembleth it roan efiray : Arid if the goods of an infant, 
terne covere Execnctix, a man in priſon, or beyond Sea, eſttay and be proclaimed accor- 
ding to the Law, 'f none claim them within the year and che day, chey all ſhall be boun- 
den, The ſame Lawis of wreck of Sea, for the Lxwis firidt and binding in both Cafes ; 
but it appeereth by the opittion of Brafon and Britton allo, that Flotſam, Jetſam, and 
Lagen, to long as they ate 18 ot upon the Sex, doe not apperrain tothe King, Mer orcms 
pants concedant', quia non oft aliquis ni inde privilegins habere poſſit, Rex non magis 
Inam private "20 wn proptry incertum res eventum (& paulo ante reddit inde rationem) 
to quod conft are non poſſit a4 qui regionem efſent applicanda. And Britton lib.tocrap.17. 
Treafure hid inthe gr0and, we will thar it be ours, an4 if it be found in the Sea, be it to 
the finder. But as 1t appearerh before by the Reſolution of che whole Coutr, the King (half 
have Flotſaw, Fetſam, and Lagan, as is aforeſaid, by his Prerogative, alchoogh they be id 
or upon the Sea : Ard the Sea is of the Kings allegeance, and parcel of his Crown of Eny- 
Land, as it is holden in 6 R.z. Proteftion 46. & Bruton cap.3 ;. welt 1greeth with the opi- 
nion of Brafter, [cil, that Wreck is a thing im »ullius bonis ; for there he ſairh, There is 
allo purchace by franchiſe granted, by name of a thing found in no mans goods, as Wreck 
of Sea, and cattle eftraying, Conies, Hares, Patridges, and other ſayage beafts, by franchiſe 
oo found in his foil, and waif and ſtray found m his fee, Watrens, and hisgde+ 
metn lands. 
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pleaded, that the Queen was ſeiſed of the Mannor of Newport panel in the Co 
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Foxleys Caſe, 


xley brought an Aion of Trover and Converſion of 20. ſacep; The Deſendart 
unty of 
N.and that certain perions unknown did ſteal the faid ſheep from the Plaintiff, and a - 
chem within the ſaid Mannor, and there lefr, and waved them ; for which the Deſerdan: 
as the Queens Bailiff of the ſaid Mannor, did feiſe them co the Queens uſe, as goods wa- 
yed, which is the ſame Trovet and Converſion, and demanded Judgement, { Kegina in- 
conſulta ? upon which the Plaintiff did demurre : And he was oufted of the A1d by 
Judgement, for ic doth not appear by the Defendants barre that theſe goods were forte: 
ro the King ; for it way reſolyed that if a felon ſteal my goods, and bringeth them into a 
Mannor, and there leayeth them in his houſe,, of in the houſe of any other, or in the cuſto- 
dy of any other, or hiderh them in the ground or other ſecret place, and afterwards fleth, 
that theſe goods are not forfeited, nor ſhall be ſaid waifin Law, where the felon in purſuir 
waiyeth the goods, or when the felon for fear ro beapprehended, thinking that purſuit was 
made, having them with him in his pofſeſſion flieth, and waiveth the gocds, in theſe Cales 
they ſhall be ſaid waived in Law : Bur if he hath not the goods with him when he ficth 
being purſued, or for fear to be apprehended, they are not waived nor forfeited, -but the 
owner may take them when he will 'without any freſh ſuit. But if the thief in his flight 
waiveth them, there the goods are forfeited by the Common Law, if the felon upon pure 
ſuit was not attainted at the ſuit of the owner of the goods. And the real9n that waif 1s 
given to.the King, and that the party ſhall loſe his property in ſuch Caſe js, for detaulc in 
the owner that he doth not make freſh ſuit to apprehend the telon ; for intereſt Reipublice 
ne maleficia remaneant impunita, & impunitas ſemper ad deteriera invitat, and therefore 
the Law hath impoſed this penalty upon the owner, that if the Thief by his induſtry ard 
freſh ſuic be not attainted at his ſuit, ( c:/. in appeal of the ſame felony ) he ſhall for his 
defaulc loſe all his goods which the thief at the time of his flight doth waive. Burt if the 
thief haye not them with him when he flieth, having perhaps hid them (as it hath been 
ſaid) there nodetault can be in the party. 

So note Reader, bona waviara ſen derelifta, are goods which are ftollen and waived by 
the thief in the flight. Bows fugitivornum are the proper goods of him who flieth for the 
felony. But it is to be cbſeryed,that if a man flie for felony, his proper goods are not forfeit 
until it be found by indiAment before the Coroner, in Calc of death or otherwiſe lawiully 
found of Record,upon acquital,that he fled for the felony : For if the goods of any ſhall be 
forfeit onely by the flight, without more; then a man may have ſuch goods ſo forfei: by pre- 
{cription,in the ſame manner as he may have other goods waived.eſtray, or treaſure fourd, 
&c. Bur for as much as bone fwgirzvorum are not forteired, until the flying be lawfully 
found of Record, and becauſe Tu things forfeired by matter of Record cannot be claimed 
by preſcription, which is but a marrer in fa, for this cauſe they cannot be claimed by pre- 
ſcription. 46 E.3.16.6. & 9 H.7.20. 4. acc, Burt wait, eftray, treaſure found, wreck cf 
the Sea, &c. which may be gained by uſage without marter of Record, there a man may 
preſcribe to have them, 21 H.6, Preſcription. 1 H 7.23.9 H.q.20, 46 E.;.16. 22 E.3, 
Corone 241, Allo heſhall not forfeit the goods which he hath at the rime of the fl' gh: (a5 
he ſhould doe if they were abſolutely forteit by the lying) but thoſe which he hath at the 
time of the indictment, er acquital, Vide 3 E.3. Corone 344. & 8 E.2. Corone 296. 5 H. 
4. Forfeit 52. 33 E-3. Forfeit 30. 42 Aſſ.5. vide Stamford Pleas of the Crown 15.184 
192. And the flying of a felon, either ought to be found by verdict upon his acqui:al 
(for although he be found Nor guilty, yer be ſhall forfeir his oo0ds by the flying, Q 1:4 
fatetar facinns, qui judicium fugitr, and the Law will rot admit any proof againR this 

preſcription) or upon inditment found ſxper viſum corpors before the Coroner, if it b*- 
in Caſe of the death of a man, vide 22 Aſſ.76.13 H.q4.13.3 E.3. Forfeit 53. and it 2p 
peareth there, that although that che Jury which trieth him, finde him Nor guilty. and 
further that he did nor flie, yet the goods are forfeited by force of the finding of the fly 


beto! 


*;: —rA 
2 $a 
* 
- 
. . 
+ % 


Part V. Foxleys Caſe. 


be oce the Coroner : But upon no other Inditment che flying ſhall be found, if ic be noc 
in ſpecial Caſc;. As if a felon be arreſted of felopyy and as he is carrying to the Gaol, fly- 
iog, thoſe who follow him cannot apprehend him withour killing of-him,” for which they 
Kill him, if all the ma:rer and che flying be preſented before the Coroner, or any other who 
hath auchocicy ro enquire of felonies, the party ſo Killed ſhall forfeic- all his goods and 
chartels, and therewith agreeth 3 E.z. Corone 287. 312. & 328. And there ix appearccth, 
that in fuch Calc it is not felony in them which follow him, 3-E.3. Forfeir 25. If a true 
man killeth a thief who would rob him, if the thief doe not withdraw himſelf, he ſhall for- 
feic nothing. An1 the reaſon of the Book in 45 E.3, Coroxe 100, that if a man ſtealerh 
divers goods, and the owner in his Appeal omit ſome part, the King ſhall .bave all char 
which 15 omitted, becauſe that by this omiſſion the thief may eſcape, and becauſe the ow- 
ner cannot have them the King ſhall have them : And as in theſe Caſcs the King ſhall 
puniſh che owner for his negligence or connivence, ſo the Common Law doth abhorre 
malice in ſecking of bloud without juſt cauſe. And cherefore if A. hath the ooods of B, 
by bailemenc or ctrover, and Þ, brirgeth Appeal of robbery agiinſt A, for taking of them 
fcloniouſly , ard it is found that they are the Plaintiffs goods, and chatthe Defendant came 
to them lawf.lly ; in this Caſe the Plajmiift ſhall forfeit his goods to the King for his 
falſe and malicious Appealgns it was adjudged in 3 E-3. Corene 367. Allo bona & catall 
felonwm in ſome Cates ſhall be forfeited by conviction, and ſometimes without conviCtion. 
Bur always whea any forfeiture is of felons goods it ought roappear of Record, and thac 
is the cauſe tha: ſuch goods cannoc be claimed by preſcription, as it appeareth by che ſaid 
Books. At the Commoa Law the gocds of a Clark by yerdit or conſeſhon were forfeired 
to the King, no: onely all choſe which he had at the time of the conviftion, but all the 
oods which he got afterwards until he had made his purgation, or gotten his pardon 
ac the Common Law every Clark conviR, , who had the benefir of bis Clergy cither 
might make his purgation, or he might not make ic ; if be might make his purgation, then 
the cacry was, Onod tals commiſſs eft ordinarie ; and it he could nor purge himlſelt,then 
the encry was, Q «2d tals commiſſnus fuit ordinario abſque purgatione faciends. And in 
caſe when he cannoc make his purgation, or in cale whea he might make purgation,till puc- 
ation made, he remaiacd a perſon difabled ro take any goods to his own ule : And there- 
tore queſtion hath t eea made upon the Starute of 18 Ewiz. cap-7. by which ic is enated, 
Thar afec Clergy a'lowe /, and burniag in the hand, the Priſoner ſhall be preſently enlar- 
oed and delivered our of Priton : If one afcer the Staruze be convicted of felony, and hath 
his Clergy, and be burnc in the hand, and afterwards acquireth goods, it he ſhall forfeic 
his gaods which he gectech after uncil he obtainerh his pardon ? for now he cannox make 
purgation, 2nd peradvencure the caulc or effence was iuch, that he could Got make pur- 
eation, And Paſch qr Elic. this doubt was reſolved ; for in Action upon the Caſe upon 
Trover,&c. brought of certain goods by He/don, as adminiltrator of Kiddleſdon, againſt 
Mefterſon; The Defendan: pleaded that before che Trover the inteſtate was convicted of 
felony, and burnt in the hand : And it was adjudged for the Plaintiff, for as much as the 
Statuce hath taken away the ordinary means and power from him who mrghe make pure 
gation, Which was the o:dinary means ro make him capable of goods to his own uſe : And 
as to him who cannot make his purgation, tor as much as by the ſaid AR it was enacted, 
That he ſhall be preſently calarged and delivered, which is in lieu of a pardon by good 
conſtruQion, the tame Act hach made h m as capable in both Caſes to purchace goods to 
all parpofes, a; it he had made hi5 purgation in che one Cale, Or obtained his pardon in the 
other. Bur it is to know, that alchough the felon kad made his purgation at the Common 
L1w, the ſame was onely to cnable him to purchace goods or charcels; for notwichRanding 
the purgation he forfeited his goods which he had before his purgaion, and the profics of 
his Jands till his purgation mace, againſt the Book in 3 E.3. Corone 365. See8 E. 2. For- 
feitwre 34. But now preſently upon his deliyery upon the AR of 18 Flix. heis diſcharged 
againſt the King of the profics which ſhall come after : And it the King pardonech the bur- 
ning of the hand, the ſame is within the AR, although that the words are after Clergy al- 
Lawed, and burning of the hand, for the pardon hath diſcharged the puniſhment. And there 
it was relolyved, That if a man ob:aineth a pardon before conviction, he ſhall not forfeir 
his goods, nor the profi's of his lands, Langhtons Caſe, Hill.37 Eliz, in the Kings Bench 
It was reſolved by Popham chief Juſtice, and the whole Courc of Kings Bench, That if a 
man be felo de /e, his g20ds are not forfeizced uatil it be ae") or found of Record, and 
r that 
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/ that is the cauſe rhet ſuch goods cannothe claimed by preſcriprion. | Then it was moved 
= if 6he be ts de /#, and cutt in che +5, or conveyed or buried in fo {ecrec manner that the 
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4 1, Coroner anhot heve the view of the body, and by conſequence he cannot enquire of it : 
P, It w2s reſblyed, that the Juſtices of Peace,: Juſtices of Oyer and Termirer, and all other 
fe? a —e keve power and authority to enquire of felonies may rake preſentment cf jr, for ir is 
— has” ony, that ſhult ſeryeto enticle che King to his goods and chattels. And Deodands are 
- 4 045 which"ottaliort the death of a tran by miladrenture, and are not forfeited until the 
| *: ri2trer be fouris of Record) and cherefore they cannot be claimed by preſcription. And the 
rt 1 who'finde or preſetie the death by ſuch miſadvencure, ought to finde and appriſe the «+, 
Ein 4.224 Deed hh alſo: Owhis que movext ad mortem ſunt Drodanda. Vide 3 E.z, Corone 526, 
| pu <3Z4t554t.8 Eh. Corone 461, Vides R.2., Forfeir 20, There are allo bone & catali in 
>. (> txigendo poſiterns; awd theſe are when any one is appealed or indicted of felony, and he 
Ka JH 4 'wichdravech Sd abfenterh himſcf fot fo long time that an Exigenc is awarded ag1in(t 
- Chim, by this rerreat (which isa flying is Law) he ſhall forfeir all his goods and chacrels 
"BY / Pa 1] which he hz at the time of the Bxigeat awarded, although he rendreth himſelf upon the 
=— Exigent, and that wfter he be Not guilry ; und that 2 reth by 22 Aſſ. where 
ffs 40-14 \\ Caſe wits, Thit & mat endifted of the death of a man did render himlelf, ard 2s 
| preſently arraigned, and found Not guilcy, and becauſe he came by Exigent, by wh ch i: 

was ſufficiently proved that he withdrew himſelf, his goods and chatrels were forfeite} ard 
the Jury whodid acquit him did enquire ef the goods. And in 41 Aſſ: pl. 13. atthetime 
of the Exigen: awarded 222inft divers in an appeal of death, the Writ was awarded to the 
Sheriff ro enquire of their goods and chatrels, and to ſeiſe chem: Bur peradventure at the 
time of the Exigetit awarded the Defendant was in priſon, or beyond Sea, what remedy 
hath the party to haye his goods again ? For #s K»iver in 43 E.3-17. faith, che party ſhafl 
not have reſtitution of his goods (Mthough che Writ ot Exigent erronice emananit) lo lorg 
as the award of the Exigent (which is there called a Judgement) Randeth in forceno: de- 
feared. And is the ſame Book it is ſaid, That if a man hath a Charter of pardon, of elder 
dare then the Exigetit, his 206ds are faved, for the cauſe of falyation appeareth ot Record : 
But it doth-not appetr by the Book what remedy the party hath, if the caule of ſaving of 
chem be by marterin fact, as by nn, or that the party was beyond the Sea.&c. 
And Mich. 33 & 34 Etliz. inthe Kings Bench in MMarſbrs Caſe it was reſolved. That in 
ſach caſe the patty of his Executors or Adminiſtrators ſhould have a Writ of Error to re- 
verſe the ſaid award of the Exigene: And a prefidenc in 18 H.7. in this Court in the Cat 
of one Extes, againſt whom upon en Indiftment of death, an Exigent was awarded in the 
County of Lincoly, and the faid Eaten died, and was never convifted or atrainted, and his 
Bxecurors brought a Writ of Error to reverſe the ſaid award of the Exigent ; For in as 
much as the King is intitled by matter of Record, of necefſi:y it ought to be avoided by a 
matcer of as high nature. And for as much as the words ofa genera] Writ of Error are (þ 
jadicinm inde rtddirum fit) which is not in this Cafe, he ſhall have a ſpecial Writ reci- 

ting the whole ſpecial matter, as by the prefidenr appeareth. Yide 30 H.6. Forfeirure 31. 

19 E.3. Forfeirnre 19. Þ Ecy.tt 29 E.g.29, & 30. 37 HS. Eftray. Br.g. Stamford 
Plexs of the Crown 186. And foit was reſolved, that in the Caſe at Barre there was n0 

cauſe of Aid, and gherefore by the rule of the Court he was oufted of the Aid. 

2, It was agreed; That the demurrer was not peremptory, bur to anſwer over. See now 

the Statute of 21 H.8.cep.11. concerning goods waived, and the reſtitution of chem. 
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Mallories Caſe. 


N a Replevin berween Mabory Plaintiff and Payne Defendant, the Caſe was ſuch ; The [6] 
Yaiker and Covent of Sawtrey by deed indented, demiled the place, where, &c. to ® 
Anthony Mallory for 121. years, rendring yearly during the term to the Abbot and Co- 
yent or his ſucceſſors, the rent of 8. Marks, to be paid arthe feaſt of S. Michael and the 
Annunciation by equal portions, upon condition that if che rent be behinde, and a diftre(s 
taken by che lefſor,&c. and not redeemed within fix weeks, that it ſhould be lawful to the 
leſſor,&c, toreenter. The Abbot and Covent ſurrender their Monaſtery and all their pol- 
ſeſſions ro King H.8. The term by divers mean affignments was afligned ro Halry the 
Plaintiff aad the reverſion by divers mean conveyances to one 5, who levied a fine there- CE 
of ro Door Bellay who before any arrorament granted the reverſion by his deed to Tho- | > 
mas Bellay his ſon and bis beirs, to whom the tenant arrorned : And for rent arrere, and 
diftreſs taken Nees ns the condition &c. Payne by the commandment of T homas Bel- 
lay the ſon,diltrained the Plaintiffs cattle damage feaſant ; And the Queſtion was, If the 
entry of T homas Bellay the fon be lawful or not. And after divers Arguments at Barre and 
Bench, it was reſolved by the whole Court that the entry was lawtul. And in this Caſe 
four Poincs were reſolved. LS 
1. That the faid reſervation in the disflnRive was good, for in the firſt part of the re. > 
ſervation the words are, Rendring yearly during the term ; and the ſubſequent words ought - L422 
to have ſuch interpretation that they doe nor confound them which precede, bur thac all gow : 
together may ftand and fatisfie the intent and meaning of the parties, And luch conflru-" 
Qtion the Judges made in Hil/ and Gramnges Caſe, Plow. Comm.164. where a leaſe was 
made in January for years, rendring yearly during the term to the leſſor rene, paiable ar 
the feaſts of S, Michael and the Annunciation, which laſt words ſhall be ſo marſhalled 
and tranſpoſed, that the firft words, ſczl, rendring yearly, ſhall nor lole any of their force; 
and therefore the Law ſhall make conftruRtion, that the rears ſha]l be ——_ at the feaſts of 
the Annunciation and S. Aſichael. And it was agreed, that rendriog rent yearly during 
the term to one and his ſucceſſors, and rendring rent during the term to him gf his ſaccet- - 
ſors are all one - for if che rent be reſerved to him and his ſucceſlors, hhough the words 
are joynt and in the copulative, yet in conſtruftion of Law the leſſor ſhall haye ic during 
his life, and his ſucceſſor after his deceaſe. So when rent is reſeryed yearly during theterm 
to one gf þis ſucceſſors, theſe words (to him gf his ſucceſſors) are words of explanation, 
ſcil. ro dire the lefſee ro whom he ſhall pay the rent during the term, w48. co the lefſor 
during his life, and after his death to his ſucceflors, for without theſe words, /c:1. to the 
leflor or his ſucceſſors, the reſervation had been good by torce of thele words ( readring 
. yearly duricg the term) as it is agreedin 20 E.4.14. & 27 H.$.19. Bur if a feoftment be 
made to A. to have and to bold to him, or to his heirs, there he hath but an eſtate for life, 
for there want precedent words to direQThe words in the disjunfive: And theſe words 
(his heirs) are of the eſſence of the ettate, an4 without them no eſtate of jnhericance ſhall 
por So and for the ſame reaſon if a reſervation be made upon a feoffinent to one or his 
irs, ſuch reſervation is not good bur during the life of the feoffor. And fo note rhe Gif i 
ference. Vide Chapmans Caſe, Plow. Comm.284. where 2 copulative ſhall be taken for a | 
disjunRtiye ; bur he in the disjuaCtive doth amount in coaſtruRtion to-a copulative. See 
the Caſein 21 E.3.29.6. where one was bound chat when the obligor ſhould come to his 
Aunt, he would en'eoff the oblige*, or the heirs of his body of certain laads ; and the ob- 
ligee when the obligor came to his Aunt requeſted him to enfeoff him, which the obligor 
refuſed to doe : And ic was adjudged that be had fortcited his o:ligation ; for al:hough 
the condition was in the disjunCtive. and that the condition is always for the benefic of the 
obligor, yer for as much as che feoftment was tobe made-when he cameto his Aunt, and 
when he came the obligee was alive, and becauſe it was not poſſible then to enfeoff his 
heir, for this cauſe he ought to perform ſuch part of the disjunRive, that then was poſſible 
to be pecformed. Note Reader, a good Caſe ro prov? the principal ; for in as much as 
| r 2 the 
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[6 the rent was to be paid yearly during the term at luch feaſts in certain to the leffor, or 
his ſucceſſors, the leflee ar the ſame Feaſts ought topay the rent eo that perſon which 
then might receive it, and that is che leffor himſelf, and the leflor cannor choole to ay 
it at the ſame Feaſts to him or his ſucceflors as long as the leſſor liveth, for it is not poſhbje 
that he that is not then in reram natare ſhould receive it. 

= 2. I; was reſolved, That although the words of the Statute of 32 H.8. are general (As 

Þ alſo other perſons being grantees or afſignees to or by any other perlcn or perſons, &c, 
-y ſhall and may have like advanrage, as the leflors or grancors chemlelves, &c. ovght, 

ſhould, or might have had or enjoyed at any cime or crimes, &c,) Yet the grantee or a(-, 

by fine ſhall not take adyantage of a Condition without attromment. For when a * 
Srature ſpeaketh of an affignee, 8c. it is to be intended of ſuch compleat affignee, who 
= *%:# hath all rhe ceremonies and incidents requiſite by the Law to ſuch aſſignee, and not to rake 
- 142 away any ceremony of circumſtance, which the Law doth require noc to make any thing 
P> . f/o contrary to the Commoen Law ; as it isagreed in 38 H.$. 28. That where the Staue of 
. 1421 H.S8. cap.10. of uſes, enaterh that che aRtual pofſeſſion ſhall be according to the 
hug 497 ve, yer it ought to have circumſtance which is requifice by the Common Law, /c:/.actual 
Ea) tar entry in fact. Soir isa in 4 E.4-31- Ir was ordained by the S:ature of 1 E.,. that 
4 & 4 all inquiftions taken before the Sheriff in his Tum, or County, ſhall be delfvered to the 
Juſtices of Peace at the next Seſſions ; and that he make procels upon them, as upon In- 
quiſicions taken before themſelves : A preſentment was made inthe Turn upon the S:a- 
tute of Liveries, which was delivered according to the Statute to the Juſtices of Peace 2: 
the next Seſſions who proceeded upon them. And it was holden that it was againſt Law, 
for the Statute of x E.4q is intended of lawful and ſufficient preſentments in Law, and no: 
of preſentments which the Sheriff cannor take by the Common Law, So it 's holden in 
22 E.z. Corone 276. that the Statute of Feff.2. cap.12. ſhall not make a Monk who was 
appealed and acquitted capable of damages, for he was diſabled by the Common Lay, 
And it was ſaid, that upon the fame it was adjudoed in Dukes Caſe, That the 
conuſee of a fine before atrornment ſhoukd not take benefic of a Condition by the 1aid 

Seatutre of 32 H.8. 

3. It was reſolved, That although DoQor Belay himſelf could not have taken acvan- 
tape of the Condicion, becauſe he had not attornment ; yer for as much as by the fine 
the reverſion and the rent was veſted in him, which he hath granted to his ſon, to whom 
the tenant hath atcorned, for this cauſe he ſhall rake advantage of the Conditicn which his 
father could not, becauſe he wanted atrorament, which his fon hath. And the words ct 
32 4.8, That the grantees or aſhgnees, ſhall and may have and enjoy like advantage, &c, 
as the ſaid Jeflors or grantors themſelves,&c. if the reverſion had nor comen to the hands 
of our Soyeraign Lord,8&c, are well ſatisfied ; for here in this Caſe is a compleat grantee 
and affignee ; and theretore he ſhall take the ſame benefit 25 the Abbor himſelf who made 
the leaſe might. Alſo it was reſolved, that theſe words (as the faid leſſors or gramors) 
ſhall not be intended of immediate grantor of the reverfion, but to any grantor betore who 
might have taken benefit of the Condition, 

4- This difference was taken and agreed for Law, that isto ſay, be:ween an exprels at- 
tornment of the party, and an aR which doth amount in Law to an attornment : For if 2 
leaſe for hte, or for years be made rendring rent,&c. and afterwards the reverſ1on is gran- 
red ro B. by fine, and before attornmenr B. diffeifeth or ouſteth the lefſee, and cnteotterh 
C. the leflee reenereth, it ſhall nor amount to anattornment in Law to make privity to C. 
that he may diftrain for the rent, for he ſhall not be in better Caſe then his fecffor was, 2s 
ic was adjudged in the Common Pleas M. 36 & 37 Eli. in Owſeys Cafe. Bot other- 
wile it isi* the leſſee had expreſly atrorned to the feoffer. So Popham chief Juſtice (aid ir was 
adjudged in Knortisfords Caſe, with which he was of Counſel 30.years paſt ; That where 
the conuſee of s fine of a reverfion before artornmenc, did bargain and fell che reverſion ro an- 
other by deed indented and enrofled according to the Statute, that che bargainee ſhall 
not diftrain for the rent reſerved upon the leaſe ; for he ſhall not be in better condition chen 
he who made the grant to him, & #eme poteſf plus jriris in alium tranrferre, quam ip/e 
habet ; but ifthe conuſee had had expreſs atromment, then the bargain*e ſhon'd diſtrain 
withoart any attornment. Bur if the conuſce of a reverfion by fine dierh without heir be- 
fore attornment, by which the eftare which he hath eſcheateth to the Lord, the Lord in 
this Caſe ſhall diftrain without arrornmest, as Litt,131,132, & 39 H.6, 32 & 38. _ 

holdcth, 


Patt V. Mallories Calc. 


holdeth, yet the conulee himilelf cannot ; and the reaſon is, becauſe the Lord by Eſcheat 
hath loſt his Seigniory, and he doch nor claim as heig or aſſignee of che conulee, bur by 
virtue of his Se:gniory paramount- | 

Note Reader, other wiſe it is; as it hath been (aid, if che conuſee before attornment bar- 
cain and fell the reverfion by deed indented and enrolled ; for the Statute of 27 H.8, doch 
execute the poſſeſſion in the ſame quality, manner, form, and condition as he had the nſe ; 
and when the conuiee before attornment bargainerh and (ellezh tne reverſion, the uſe 
which is derived out of his eſtate which wanted atrornment, ought ro bs of the ſame ne- 
cure and quality as that was out of which it was derived : Bur if thebargainee in ſuch 


Caſe hath ob:ained expreſs atternment, ic ſufficeth ; And ſo obſerve thele differences, And - 


in this Caſe ic was fajd by, Popham chiet Juſtice, and nor denied by any, Thar if che leflor 
in.the abſence of the leſſee entreth as it is aforetaid, and makerh a t: tin fee, and the 
leſſee reencrech, alchough the ſame amounteth to an atrornmenr ia Law, yer without notice 
given of this feoftmeat to the leſlee, the feoffee (hall nor make demand of the rent reſerved 
upon the leaſe for entry for condition broken : For true ic is that the fecftec may diftcain, 
or have an Action of debt for the rene, ochave an Aftion of Walt in ſuch Caſe, for in his 
Avowry, or Count, he ought to alledge the feoffment whereof the lefſee had notice : Bur 
if he may demand the rene upon condicion without notice, icis not poſſible that the leſſee 
ſhould know to whom to pay the rent to ſave his term, nor to have notice of the feoffmeng 
in ſuch Caſe before that he hath forfeited his term : So if the leflor bargain and ſell the 
reverfion by deed indented and inrolled, che bargainee (alchough there needeth no atcorn- 
ment) ſhall never rake benefit of a condition upon a demand of rent, wicheut giving no> 
rice unto the leſſee of the bargain and ſale; for althoughthe bargain and ſale by deed ins 
dented and enrolled be on Record ; yer for as much as it may be enrolled in ſo many 
Courts in ſecret manner, the Law will no compel all the-farmers in England, who have 
conditional leaſes ro make every 6. monerhs ſuch infinite ſearch to fave their terms ; Bur 
the Law for the falvation of the intereſt 3nd term of the leflee, will compel the bar- 
gainee, who is co take beaefir of the condition co give notice tothe leſſee who is alcogether 
a ſtranger to iT | | 
Noce Reader, The leſſce as Littleton faith ſhall not be by the Law miſconuſane of 
feoffmnencs made upon the ſame lands, the ſame is to be intended as to diſtreſs, Action of 
debt, and Aion of Waſt, is which Caſes the Law doth compel the feoffee in his Avowry, 
and Count co give notice as hath been laid. Bur Lirlerom is not to be intended, as rode- 
mand of ret cohaye advantage of a condition without notice thereof giyen, as is aforeſaid, 
And Ltrleten there ſaith, that in ſuch Caſcthe feoffece afcer regreſs made by, rhe leſſee 
ſhall baye an Action of Waſt : But neither Lieederon, nor any of the Books ia 18 E.3.47. 
Robert Bowſer: Caſe, 46 E.3.30, Pomerayes Caſe, 34 H,6.6.5 H..12. nor any ocber 
Book ſpeaketh of demand and carry upon the Condition broken, 


%e, 


we 
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Trin. 43 Hz; in the Common Pleas. Ret. 406. 


Wades Caſe. 


Ps 


[114] = a Replevin between Fexecreft Plaintiff, and Fade Defendant, the Caſe was ; Fox. 
croft Copiholder in fee, did ſurrender to the uſe of Williew Wade facher of the Defen- 
dant, upon condinon thar if the Plaintiff ſhould pay to the ſaid  Y/i/liem Wade 2506 1. le 
galis monete Anglie the 24. day of Nov. at his dwelling houſe, &c. that then the furren- 
der ſhould be void. And'render and refuſal was alledged ; and ifſue was taken upon the 
render to William Wade : And the Jurors gave a ſpecial Verdi, ſci/. That Foxcroft che 
24. day of Nevemb. berween the hours of 7. and 8. before noon of the fame day did deli- 
yer to one Af. his ſon, and to one A. S. 250 |, in woner” ( Anglice Money) /cil. quin- 
gre ſolid in Hiſpanice argents ( Anglice _ filver) & duo duplices Ami ſelopi ( An- 
glice ewo donble Piftolets) & refid' pred* ſumma 250 |. fnit in bona & legal moner* 
Anglia ; and alſo delivered prefer” Aﬀ.& A.S. 3 4 5. legalis  moner' Anglic : and that 
the Plaintiff required them andevery of chem to pay the ſaid 2501, according to the form 
and effeq of the Condition. And it was further found, that berween 9. and 1 >. before 
noon of the ſame day, that they upon quendam wenſ am wthidem obtulermnt 2501 Aud ihat 
William W ade did there tell out and number 2.44 1. bur in reſpe& of rhe ſaid 5 5. in So4- 
niſh money, and the faid rwo Piſtalers, he refuſed eo receive che monies ; upon! which A7. 
and A.S, offered the faid 345. inhilver to the ſaid 1#//iem Fade, requiring him «0 take 
filyer in place of che faid Piſtolets, and Spaniſh money, which allo herefuſed ; 2nd atter- 
wards circa horam duedecimem, they tendred to the aid #iiam Wade the refidue inti- 
ver, French Crowns and Angels, currant money of Exg/and, which he in like manr er refu- 
ſed to accept: And afterwards ante occaſam ſolis ad oftinwm» dem, they offere.! to him 
to pay the 2501. all in filver being in bagges, but did not ſhew any part cf it ; a*d he 
ſaid, that recipere velet, ſed now receper. And at Sun ler, the ſaid A. entred mto the faid 
houſe, and ſuper quandem menſam depoſnit predif* 2501. being in bagoes, ſeds/l* extra 
baggus pred' non oftendit, quodque predit w. Wade diff. rebat retipere predift” 250 1. 
que poſt occaſum ſolis, & atlt wnc requiſitus ad recipiend* reenſavit, allegande, that the 
was ſet, © ea eccafione revipere nolnit : And if upon the whole matter there was 
any god render or not was the Queſtion. And in this four Points were refoved. 
+ 3. Alktiovgh thac the laſt time of paiment of the monies by force of the Condition is 
convenient'time, in which the meniey may be numbred before Sun fer, yer if the tender be 
madeto him who ought to receive it at the place ſpecified in the Condition, at »ny time of 
the day, and he refuſe it, the Condition is for eyer ſaved, and the morgagor or cbligor nee- 
deth not ro make tender of it again before the laſt inſtantyghpr by the expreſs words of the 
Condition the monies are to be paid upon the day Mdehinitely, and convenient time 
before the laſt inſtant is the extreme time appointed by the Law, to the intent the 
one ſhould not prevent the other, the one being fometitmes there, and the cther nor, 
and the other being ſometimes there, and not the other ; and therefore the Law ap- 
pointeth the extreme time of the day, to the intent that both parties may certainly meer 
rogether ; for the Law which always requiceth conyenience, and is grounded upon the ex- 
perience of the Sages, will not compel any of che partics to make Attorney, or to repo: 
confidence and truſt in any other to pay it for him when he will doe it himſelf, (for »-» 
temere credere eft nervns ſapientie.) Bur if both the parties mee: rogether any time of the 
ſame day, and the obligor or morgagor,&c. maketh a tender in the place,&c. to the mer- 
gagee,&c. and he refuſeth ir, the penalty is for ever ſaved, and he need no: make a new 
tender by a convenient time before the laſt inſtant, And ſo upon theſe reaſons you will 
betcer underſtand your Books in 19 H.6. 76. 20H.6.32. 22H 6.46. 7H.7.7. 6 1.7.2. 
32 H.8. Br.Condition 192.Plow.Com. Kidwebics Caſe 70. & Hill & Granges Caſe 173+ 
4 E 6. Br. Tender 41. 1g Eliz., Dier 354. 
2. Where the Condition was, that he ſhould pay to him 2<01. legalis monet? Antlit ; 
It was reſolved that che ſaid Spaniſh filver fo tendred was lawful money of England, for 
it was made currant by Proctamation in the times of the reigns of Philip and /1ary : 
Al.» 
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Alfo the French Crowns were currant and lawful money of Exgland by Proclamation 
alſo. And che King by his abſolute prerogative may make any forein coyn lawful money © 
of England at bis pleaſure by his Proclamation, quod zets. (xt5} 
3. That it a man tender more then he ought co pay, it is good, for owne mwajus continer _— 
in ſe minus, and the other ought to accept 10 much of ir as 15 due to him : quando plus fit j«/ / 1 
quam fieri debit, videtur etiam i{1nd fiers quod faciendum eſt. Et in majore ſumma conti= 1 *'/* © © 
netur minor. FAN TE C7 
4. That where the Plaintiff did tender all che 250 1. in bagges without ſhewing ir, or #- -» £ y 
.cumbriog ic ; I; was reſolved chat the tender was good, if the ruth was thac there wes  - ; © 
250 1.in the bagges : And ſoir hath been adjudged inthe Kings Bench in #inrers Caſe ;/, /* (=fo$ 
for when the Condition is, that he ſhall pay 250 L the morgagor doth all that is requiſite, - ++ & 
by the Law for him to doe, if be provideth the money, and h the ſame to the morga- +. / of 
gee in bagges, which is che utual manner to carry » And then it is the part of the , / 44 7 
morgages to number ic if he will, or if be will credit the morgagor he may accepe of ic ,,. _— a 


without «elliag of ic ; for if rhe numbring of ic doch belong to the morgagee, by conſe- // 4; 
quence he ought to pur it our of the bagges, which is incident to it, for without ſo doing,,.,, zovd , 
be cannot number it : And if che purcerh rhe money our of the bagges, yeritis. / 2., 424 
at the peril of the morgagee ro look upon n, for perhaps they may be councrfens, 'S >. / Jo 
have a great ſhew of good and lawtul meney, andallo it is at his peril tonumber ic : And* 
if a wan be bound to pay 4000 |. at ſuch a day, if he tender it in bagges it is ſufficienc, for 

x canaot be numbred un ac day. And fo hereby you will underftand the berter opinion of « 
the Bookin2z E,4-28. And ic was faid it was adzudged berween /ane and Stad/ey,chac WS 
wheze the leffor demanded rent of his leflre accardiog tothe condition of reentry, and the 5 
leflee paieth the reac to his leflox, and he zeceived ic and pur ic in his purſe, and afterwards 
in looking it over again at the ſame time, he found amongit rhe money that he had recri- 
ved forme coancerieit peece, and thereupon refuled co carry away the money, birt recntred 
for the Condicioa broken, That it was ad judged that rhe encry was not layiful ; for when 
the leffor had accepred ot the money, it was at his perid, and ater chat allowance he ſhall 

not take excepuon to any pare of it. 
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Folianmbs Cale, 


N an Attion of Waſt by Fo/iamb againſt Sir William Bowes and his wife, the Plaintiff | Y 
had an Eftrepment directed co the Sheriff ; And in this Caſe two Points were relolved. LEN 
1, That a Wric of Eft::pment hethin an Action of Waſt, as well at any time before 1 p; 7/00 ; 
Judgement, as atcer judgement and before Execu.ion : For without queſtion be cannor *** ** + | 
recover damages for more :hen he hath concained in his Count, and he cannot aſſign any 2; _ a/ 
Waſt afcer the Writ purchaced, tor che words of the Writ are fecit vaſtum in the preters* * *® G25 
pertect renſe ; and therefore he cannot afſhgn Walt after the Wric brought. ff -wr I 3 
2. Where the words of the Wri: are, 7 ibs precipimus, quod meſſnaginm pred” perſo-/ / dex | 
wnaliter acceden', totaltter ordinari facias, quod vaſt uns (en eſtrepamentum de rodem me(- 
ſnagic, contra formam Statms pred' non fiat, pendente placito predift” indiſcuſſo: It was 
reſolved, that the Sheriff by force of this Writ may refit them who would doe Waſt. 
—_ otherwiſe cannot it ts Jawful for him ro imprifon chem, and to make a warrant to 
ths to doe ; and if it be needful he may take the poſſe Comiratue to help him, Qui. 
quando aliquid mandatur, mandarur & omne per quod pervenirnr ad ilind; And fo a 
doubt in divers Books, /ci!. 4 E.3.33. 21 E.3.3- 22 E.3.2.6 H.4.1. 33 H.6.6. 14 H.7. 
7,8.F,N.B.6o.T. & 61. C.X&.L, well reſolved, 
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_ Hill. 44 El; in the Kings Bench. 


Olands Caſe. 


[116] JN Tcelpals by land againit Burdwick which began in the Kings Bench, H5ll.3+/E1(e. 
aff > « I Rot $24. upon 2 ipecial Verdi the Caſe was ſuch: A woman Copiholger of certain 
oy a ode * ; durante Viduitate ſua, according to: the cuftorme of the Mannor ſowed the land . and 
£75D-vbefore ſeverance of the corn lowed, husband. And whether the husband or :he Lord 
*— I ;-< of the Mannax ſhall have the; Embleements was the Queſtion. And it was adjudged t! a: 
2, J Pt the Lord ſhould havethe Ewblrements;; for alrhbeugh'arthe time of the ſowing, the *Nate 
Wo. ./ { {ave of the wife was incertain, and altbongh hereftare ts exded by limitation and rot by con- 
|. £4ea* dition, citherin fat (asin Caſe of ) or in Law (as forfeiture) yet becaulc ir derer- 
8 "HP £8 mineth by the aQt of the leſſee her (elf, this cauſe the Lord ſhall have the corn (owed, 

* gl and not the kusband : Soif a woman ſeiſed of lagd during her Widowhood maketh a 1:2 * 
A We, _w_ ") for years, and the lefſee ſoweth the land, and afterwards the woman who made the lea'o 
4 a «7 .taketh husband, the leſſee ſhall not have the Embleements ; for although that tis care is 
ec 4 */determined by the a& of a ranger, yet heſhnll not be (as rothe leflor) in better corditicr: 

07a 34+ # then his leſſor was. It is commonly holden in our Books, That if a man leale lands a: 
aro» Will, acd afterwards the leſſee ſoweth the land, and afterwards the Will is determined, 

— ,- »+ +445 thaatheleſſce ſhall have the Embleements ; Butir was agreed that if the lefſec himielf de- 

1 » 44 is termine the Will before the ſeyerance. of the com, he ſhall not haye the Embleements, 

becauſe he hath determined his intereſt by his own a&. 

If a man maketh a leaſe at will, and the lefſbr is outlawed, by which the leaſe at will is 
determined,the King ſhall have the profics ; yer the leflce at will ſhall have the com which 
was ſowed : Butif the leflee at:will be outlawed, by which the leaſe at will is determi- 
ned,yet theKing ſhall have the corn which was ſowed. ide 9 H.6.20,3 1.But it was holden, 

; That if a leaſe be made to husband and wife during the coverture, and the husband ſoweth 

(5) the land, and afterwards they are divorced canſa precontrafiws, the husband ſhall baye 

the corn Which was ſowed, and not the leffor ; Br alchongh that the ſuit is the act of 

the party ; yer the ſentence which diffolveth the marriage is the Judgement of the Law, 

& judicium redditxr in invitum ; and therefore the husband in ſuch Caſe ſhall have che 

corn which was ſowed ; Bur if a leaſe be made to one until he doth Waſt, aad he ſoweth 

| the land, and afterwards doth WaRt, he ſhall net haye the corn which was ſowed, for the 
realon aboyelaid, | 


Pinnels Caſe, 


Trin.44 &kz, Ret. 501. in the Common Pleas, 
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Intel brought an Aion of Debt upon an Obligation againſt Cole of 16 1. for the pai- [22 
| we of $1.10 5.the 11.day of Nov,1600;The defentlant pleaded,thar at the inflance of - — 
the Plaintiff before the ſaid day ,/c-2OReb.44.apxd yPrſt.he paid to the Plaindif 5 1.2 3,2 &. / * / 2= 2 © 
quas quidem x 1.2 $.2 d.the Plaintiff accepred in full fa jon of the $ 1. 16 s. And it "tO 4 
reſolved by the whole Court, That the paiment of a leffer ſumine in ſarisfation of a greater, | — pinu 
cannot be any ſatisfaCtion for the whole, became it appearerh to the Judges that by no poſ>7” ” / 4, 4.9 4 
Gbiliy, a leſſer famme can be a ſatisfaRion to the Plaintiff for a furme : Bur the, /, few 
gift of a Horſe, Hawk,&r. in ſatisfaRtion is good. For it ſhall be intended that a Horſe, / 9 
Hawk,&c. ſhall be more beneficial ro the Plaintiff then the in of ſome cir=; . ... 566 
cumſtance, or etherwiſe the Plaintiff would not have verepied of it in farifaRtion, But, ///,; YIeang 
when the whole ſumme is due,by ng intendment the e of patcel can be fatisfaRtion, - - ../+ / Ve, 
to the Plaintiff: Bur in the Caſe, ar Bar ir was reſolved, that the paimeiit and acceprance of / , ,- - 1F, 
parcel before the day in fatisfaRtion of the whole, ſhall be a good ſatisfaion in regard of 4 + a0C8 

circumſtance of time ; for venture parcel of it before the day, ſhall be more benefi- | /-../-? , ,* 

cial then the whole ar the day, _ ym to mens is nor material : =_ $. 

be bounden in 201. to pay you rol. at Weſtminſter, and you requeſt me to pay you 5 1. 

at the day at Tork,, and Kd. will accept of ir in ſatisfafion of the whole 10 Ls is 2 good 

ſatisfation for the whole : for the expences to pity it at Tork,, is ſufficient ſarifaQtion : (5) 

Bat in this Caſe the Plaintiff had Judgement for the inſufficient p ; for he dothnot 

plead that hie had payed the 5 |. 2 $. 2d. in full fatisfadtion (as by the Law he ought) bur 

pleaded the paiment of part generally ; and that the Plaintiff had acc of it in fall 

latisfatien. And always the manner of render and of che paiment, ſhall be direRed 

him who made the tender or paiment, and not by him who accepteth of ir, And for this 

cauſe the Judgemenc was given for the Plaiatiff. 

See Reader 36 H.6, Barre 37. in debtupon an Obligation of 101. the Plaintiff plea. 

ded, that one F. was bound by che ſaid deed wich him, and each inthe whole, and that 

the Plaintiff had made an acquitrance to F, bearing date before the Obligation, and de- 

livered aftcr, by which acquittance he did acknowledge himſelf to be paid 20s. in full 

fatisfaftion of zo 1. And it wayadjudged 2 good batre; forif a man bd arts him» 

ſelf to be ſatisfied by deed, it is a good barre, withour any thing teceived, Yide 12 R. 3. 

Barre 243-26 H,6, Barre 37. 16 H.7,c < 


- 'Paſch.-.4. Jacobi, in the Common Pleas, 


Edriches Calc. 


1183 Erween E4rich and Smith in a Replevin, a Caſe was adjudged upon the laſt Jauſe cf 

(118) Buc Statute. of 32 H.8, rep.37. and the Caſc was fuch 3 A, ſciſed in fee of lands hol. 

of den in Socage, by -bis Will in writing deviſed a rear with clauſe of diftreG to B. for the 

A. { 4+ life of C.nnd died; The heic leaſed the land charged for life to D. the remainder to E. in 

_- au Seeythe rent is behinde for divers years in the life of D. D. dieth, and afterwards C. diech, 

> Za 4B diftrainerh him in the remainder for all the arrerages incurred in the life of D, Ang it 

F WT - ſhould be charged ia this Caſe for all the arrerages by the ſaid AR was the Qreſtion, 

BL. ., TheBranch of which AR as to-this pugpole doth, conſift upon two parts ; By the firſt, 

a f.{. Ation of debr is given to, che tenant for 4#rer vie, afrer the death of Ceftny que vie, 

<Q FY againſt the tenant in demeſn (who ought to have paid it when ic was firſt due ) his Execy- 

| i; ' _ ; yeors or Adminifirators. The ſecond is (And alfo ſhallgiftrain for the ſame arrerages vpcn 

EA FE fuch lands and tenements out of which the ſaid Rents or fee farms were ifluing, in (uch 

4.19% 7 manner and form as he ought or might have done if Ceſt»y que vie had been alive. Ard 

4764 ©? jr was objeRed, that by z former part of the AR, which gave diſtreſs ro Executors of te- 

£05 . nant for life, there che diſtreſs is given againſt hjm in whoſe time the arrerages incurred 

| due, and all others claim the land onely (by or from the {aid tenant by purchace, gif, or 

deſcent) in the ſame manner as the renanc for life might have done ; fo that by this Branch, 

he in the reverſion 'or remainder ſhall not be charged for the arrerages incurred in the lite of 

the tenant for life, for he in the reyerfion -ox remainder doch not claim by or from him : 

And in this Caſe atthe Barre the; Aion of debt by the firft part of the ſaid Branch is 01» 

yen onely againſt the tenant who eught to haye paid it his Executors or Adminiftra- 

cors, and not againſt him in the! remainder,8&&c. And in that it was faid, the Statute hath 

treaſon, for. otherwiſe he inthe reverſion or remainder ſhall not onely be charged by 

ie Statute for the arrerapes (if any ſhall be) which incurre in their own time, bur alſo for 

the arrerages incurred in the life of the tenang for life, where in the one Caſe or the other 

he in the revcrfion, or remainder was nor. charged by the Common Law, and the tenant 

for life may. leave all the cent for histime unpaid, and by this may charge him in the cever- 

fon or remainder for all ; and the grantee ia this Caſe may bave his remedy againſt the 

Executors of che tenant for life :| But ir was reſolved and adjudged, That be in the remain- 

der in this Caſe, by the laſt part of the ſaid Branch ſhall be charged. And the Judges (aid 

they ought nor make any conftruQion againſt the exprels letter of the Starure; for no- 

thing can ſo expreſs the meaning of the makers of the AR, as their own dire words, {cr 

Index animi ſermo. And it ſhall be dangerous to give icope to make a conſtruRtion in any 

Caſe againſt the expreſs words, when the meaning of the makers appeareth to the ccn- 

trary, and when no inconyenience will thereupon follow, and therefore in ſuch Caſes, A 

verbu legs non eft recedendum, And the ſeveral inditing and penning of the former par: 

coticerning diſtreſs given to Executors, and of this Branch, doth argue that the makers did 

intend a difference of the purviews and remedies, or otherwiſe they would have fo!lowed the 

ſame words. And in the principal Caſe all the land was charged with the retit, and the 

heir held all his eftace charged with it; and when he made the Jeaſe for life the remainder 

19 fee, he in the remainder was 49, 9 and in this Caſe might have been diftrained by 

the Common Law for the arrerages, but by the aCt of God by the death of C. D. was pre- 

yented;the which prevention, the ſaid laſt part of the ſaid Branch hath ſupplied and reme- 

died in this Caſe, giving tothe grantee power to diſtrain, as if Ceftwy que vie had been 
alye. And according to this Relolution Judgement was encred, 
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Whelpades Caf. 
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Trin.2 Jacobi, in the Common Pleas. 


Whelpdales Cafe, 


made by the Detendan 2:4 another to the Plainuft; Aad if upon 
mentioned in the Declaration be tho deed of the Defendanc, the Jurors 


Points were retulycd. 


procels of Law he 15 outlawed, be who appeareth ſhall be char 
peare:hin 40 £.3-36. 41 E.3.3- But in the Calc at Barre, 
abatemen: of the Writ, but gannot plead, It is not his deed. 


time of the plcadiog (as ifan infant ſeal and deliver a deed, a man of full age 


hon of Judgemert, s Aion. | 
3. When an Obligation or other writing is by an AR of Parliament enated ro be void, 

the party who is bound cannot plead i is not his deed, butin conftruftion of Law the derd 
is co be avoi :<d by the party who is bound ievit, by pleading the ſpecial marter, taking ad- 
vantage of che Atof Parliament: For although the AR- makech che Obligation or other 
writing void, yet therero the Law doth$4cvce require order and manner, thac the obligee 
ought wtollow : As it an Oignion be made unto a Sheriffagainſt che Statute of 23 H, 
6. c4p.10. oc to oce 29aiclt the Statute of 1 3 Elizcap.8, of Uiury, intheſe and other like 
Cafes the obligee ough: to pleid the ſpecial matey, with concluſion of Judgement, if AQ 
ba z and cannot plead that it is noths deed, and therewith agreeth 7 E.4:5.9 EG. By. 
Non eſt faitum 14. againſt the opinion of Aſonntague, Plow, Comm. in Dive & May- 
winghams Caſe. In all Cales when the Obligation was once a deed, and afrerwares before 
the Action brough: becometh no deed, either by raſure, addition, or other alreration of 
the deed, or che ical be broken and taken off, in this Caſe, although it was once a decd, 
yetthe Defcndan may fafely plead, It is not his deed, for withone queſtion at the time of 
the plea which is in the preſent time, te was not his deed, 236 H$. Dier 59. an ARion 

of debr upon a Bord 2gamti Haword, the Defendant pleaded that ic was not his deed, and 
before the day of appearance of rhe Enqueſt, Rats did eat the Label by which the feal was 
faltned, by neghgence of the Clark aho had the keeping of it ; The Juſtices charged che 

Jury, that if they ſhould fiade that it was the deed of the defendant ar the time of the plea 
pleaded, that they (1:0uld give a ſpecial verdiR, and fo they did : Bur if ohe chmmice Watt, 
and before oy Action brough:, the Jeſſce doch repair,&c. 2nd afterwards the lefſor bring- 
£th an Actian of Walt, rhere che ARtion is not maintensble, beczuſe the Jurors ought ro 

view the Waſt : But the Detendanc in the ſame Caſe ought ro plead the ſpecial marrer,and 

cannot plead that he did no aſt, for the ertry is in the precter perfeR rene, /cil. quod non 
fecit vaftiom, and cherewnh agreeth 10 £/i4. Diey 276. and to good diverſity ; and the 

9 were 2 Mar. Dier 112. well reſolved, 

And if an Oblig tion be delivered to 2nother, to the we of the obligee,, and the fame is 
tengred'to bins, aud be refufeth it, thes the delivery hath loſt is force;” and che obligec 
can never after agree to it ; and therefore the obligee may ſay that it" is'noc his deed, 
againkt the-opinion in 1 El1z.,167. Soft an Obligation be made to a feme covert,and'the 
busband diſagreech tot, rhe obligor may plead that it is not his deed, for by the refula! 
the Obligauca hath loft its force, and become no Veed. And fo the difagreeing opinions in 
14 H.S, 


1. When wo men are joymuly bounden in an Obligation, although none of them be - 
bound by himfelf, yer none of chema can ſay, That the Obligation is not his deed, for he ©" 
hath pur his Scal :0ic and delivered it, and cach of them is bounden in the whole. And © 
theretore if they butch be ſued and one appeareth, and the other maketh defauk, and by | 
with the whole, as ap- 
might haye pleaded in 


2. It was reſolved, that in all Cafes when che deed is yoidable, and ſo remaineth at the< 
by dureſs) / -  4- 

in theſe Cafes and che like the obligee cannor plead it is nor hisdeed, for it is his deed at , , "2 
the time of the Action brought, and oughtro be avoided by ſpecial pleading, with conclu- ,;.,, + 


N Debt by #/»e/pdale againſt 1#helpdale, which began Hil.q5 Eliz. Rot.1303. The [219 
Trianis declared upon a Bill obligatory made by the Defendanc ro the Plaintiff ; The A 
Defendant pleaded, Nox eſt fat»m ; and the Jury found that che Bill was a joync Bill |. ,. 
the matter the Bll, þ. 
the advice,, «+ 
of che Court. Aud it was adjudged chat the Plaintiff ſhould recoyer. And inthis Cafe four 
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14 H.$.:8. Dive and Manninghams Caſe 66. 1 H.7.15. 1 Eliz, Dier 167. and "i 
Books are well reconciled. ; 


w « 4 & 


EE 
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Mich. 2 Jacoby, in the Kings Bench, 


— 


= —— 


Lopes Caſe. 


frm ſcil.. Inquifitis indentata captd apud Cofſam in Com' pred, 5. dic Ofleby 
vV 4nno rrgms demine EF liz. Dei gratia Anglia, Francie, & Hibernie Regine,fides 
defenſor? ,&c. tricefne ſeats, coram willie/ms Snelling corenat' domine Regine nfre li- 
bertar' dit domine Regin' ville ſue de Coſſam pred”, ſuper viſum corpors H. Lorg armig' 
ibid' exiften' mortni per Sarum 12. {urai” extitit* preſentar'; qued quidam H, 1). mwper 
de C.,in Com E. miles; C.D. nuper de C, pred', in ditlo Com E. miles, G.L. wwper de Col- 
kidge in Com'* W. yeoman, &-R.P. nuper de L. in diff Com W. yeoman, &c. timeor:m 
Dei pre denlis ſuis non habentes, ſed inftigatione diabolica ſedufti, quarto die Oftobr', 
anno regud diff dowine Regine nunc rricefimo ſexto ſupradiil”, inter boras undeci. 
mam & duodecimam eju/dems dici, apud Coſſam pred', tn dit' Com Wilt, vi & armir, 
viz gladits, pugionibw, armacudits & torment”, in dif Henricam Long, in pace Dei & 
diff” domine Regine adt nnc cedem 4 die Oftobr', anxe triceſimo ſexto ſupradiit”, apud Ce/- 
ſam pred exiften', inſult” ſecernnt, & preditius H. D. quoddam tormentum (wocat' a 
dagee) ad valentiam 6 1. 8d. cum pulvere & pellet” plambeo, Anglice 4: , charced 
with powder and a bullet of lead, qued idew FED. twxcyviz. dift* quarto die Oobr' anne 
rriceſimo ſexto ſupradifi'yapud Ceſſam pred”, in manu ſua dextra babuit & tennit, in & 
ſuper ipſum Henr* Long adruine cod:m quart dic Othobric, anno tricefimo ſexto ſmpradilt”, 
apnd Ceſſam pred',in dift* Com' Wilts, felonice, valuntar”, & ex malicia ſna precegitat a 
exeneravit, Anglice did diſcharge, dens eidem H.:Long ad tune apad Coſſam preditt' cum 
peller* plambeo pre”, fic extra torment” pred”, per: ipſum emiſſo, wnum valnus morale, in 
& ſuper anteriorem partemn corporu ipſins Hewr* Long, ſubter ſiniſtram mamillam TIT 
Henr' Longterali:* penttr ans in & per corpus dift' Hew”* Long : De quo quidem v#lnere 
mertali, iacwm H.L, ad tunc codem quarto die Otteb, wnne 36 ſuprad', apud Ceſſam pred 
inſtanter obiit. Et qued pred' C.D. miles, G, L. &e, dift' quarto die Oftob. anne 36 (u- 
pradif#,- ac inter horas pred' ejnſdem quarts diti, apnd Ceoſſam pred', in dilt' Cmitat' 
Wilts. felonice, & ex malitits ſuut precogitar' fuernnt preſenter, abbetrantes, procurantes. 
comfortantes 5 manntenentes difl' HD. ad feloniam & mwurdrum pred', medo & form 


pred felonice faciend' & perpetrand', contra pactm dit?” domine Rigine nunc, coron' 


dignitat' ſues. Et fic furator' pred', dicunt ſuper ſacrament' ſuum pred, quid prediti* 

'D.C.D.G.L,&c. ditium H.L. codem 4 die Oflob' anne 36 [nprad*, apud Ceſſam jrid 
in dif Comitat' Wilts, felonice, veluntarie, & malitits ſuus precegutat” ſel:nice inter- 
fecerunt & murdravernnt,contra pacem ditt domine Reginescoron' & dignitat' [nas - Et 
witerius Juratores pred' dicunt ſuper ſacrament” ſunm pred', quod immediate peſt felon, 
& murdrum pred' in forma pred* comifſ.iidem H.D.C.D. G.L,ec. ſuger', > ſe raraxer 
pro felonia 5 murdro pred, Ac qued ipſi, ans torrm aliquis, trmpore felonia & murdr, 
pred in forma pred cemmiſ]. nulia haburrunt bena aut catalla, ter1', ant tenement, ad ne» 
titiam Jmr' pred'.. Incnjus res teſtimeninm tam Jurator” prea', quam pred' corenator, 
die & anno prixs ſuprad', aliernatim buic inquifutiont figilla ſua appoſner', & quiliber 
coran appoſuit. 

Upon which Inditment the aid H.D. was outlawed,and brought a Writ of Error, ard 
divers. Errors were aſſigned inthe Ind\Qtment; 1, beckuſe in the beginnicg of the Indi&- 
ment it i$ alledged, that the Inditment was taken before 3#.S. Coron' demine Regine inf a 
libertas' dit” domine Rrgine vile ſne de Coſſam pred, ſuper viſum corporss ; ard it is 
not alledged to. what places the ſaid liberty dothextend, nor what part, or nothing of the 
Town of Ceſſam be within the liverty ; and ſo it doth not appear that the Coroner hath 


. Juriſdiion in the place where the Inquiltion was tzken, nor where the mur- 


d: r was committed, nor where the dead body lay, for all js alledged ty the Indictment to 
be at Ceſſaw; and Indiftments of felony which are as Counts and Declaraticns for the Kirg 
againſt 


Part V. Longs Caſe. 


485 


zgainkt the parties for their lives, ought to have certainty ex prefſed iQ the Record of the In- 


diAmenr, aud ſhall not be ſupplied or maintained by intendinent or argument. For if the 
counts between party and party for lands or chatrels ought to have ewo things, /c:/, eruch 
and certainty, 2s- it 1s holden in Plow, Comm.$ 4. a. & 202.5 E.4-21. in Debt. 3 H.6.1. 
in Forcible Entry, 38 H.6. 35.9 H.6.18. becauſe that the Counts are the foundatien of 
the ſuits, to which the party is to anſwer, and upon which the Judges ſhall judge, « for - 
tiore Indiments principaily thoſe which concern the life of a man, and which are the 
Kings Counts, to which the party is to anſwer, and upon which the Caurr ſhall adjudge 
for his life, ought to have full and preciſe certainty, and ſhall not be taken by argument, 
as appeareth 2E.3.31.13 Aſ-p.15. 29 Aſ.45- 2 E,3.28. per Scrope, 27 Aſſ.73. 38 
Aſrinz.47E.3.17.7 H.6.41. 8 E4.3. 3 H.7.5. And becauſe it is not expreſſed in 
the Indi&ment that C oſſaw was within the liberty of Coſſam, tor this cauſe the IndiAtmenc 
was incertain and inſufficient. To whichit was anlwered and refolved by the Court, tha: 
the Inditment notwi:hſtanding this Exception was ſufficient ; for trae ir is thatthe rule of 
Law is, that IndiAments ought to be cercain : Bur there are three mannec of cerrainties ; 
1. Toa common intent ; 2. Toa certain intent in general; 3, Toa certain intent co every 
particular : The firſt intent doth ſuffice in barres, which are to defend the party and excuic 
himlelf ; The lecond is required in IndiAtments, Counts, Replications,&c. tx they are 
toexcuſe or charge the party ; the thid is rejeRted in Law, for nimia [nbrilitas in jure re 
probatur, & tals certitudo errtitudinem confandit : Ard in this Caſe ar Barre there is 
enough certain intendment in general, that Coſſam is within the liberty of Coſſam, bu: 
peradventure the hberty may reach beyond the Town, which is a ſtrained and captions 
inceadment, which the Law w:ll not allow : And fo Sit John Popham chief Juſtice faid ic 
was reſolyed in the fame Point in the Cale of Lewes in the County of S#fſex ; 2nd there the 
Indi2ment was, /nqsi/itiocapts apnd Lewes coram Corcnatore rapte ſne de Lewes, ad 
adjudged good in L aw. | 
The ſecond ObjeRion was, That the IndiAtment was, Qed prediflics H.D. quoddam 
rormentwm,uocatum a dagge, ad valentiam 6 1.8 d. cumpulvere & pelletto onerat',&c, in 
& ſmper ipſum Henr” Long adtunc,Cc. felonice, voluntarie, & ex malitia [nx precogit 
exoneravit, dan: eidem Hem Long adtunc,&c. cum peler' plumbes, fc. nnum vnlnnus 
mortale ſuper anteriorens partenm corports ip ſeu H.L. [ubter mamillam : It was o5jzeRted, 
that this word (wamillam) is a word infenhivle, being no Latine word, for the Latine 
word was (as it was faid) mammillam, with a double {mw :Y And it was faid that falle La- 
tine ſhall abate Writs, Counts, and quaſh Indiftments, becauſe he who proſecuterh may 
purchace a new Writ, and frame 2 new Indifment, . But ochecwiſe is it of gran's or deeds, 
for the party cannot have new when he will, And H4i11,28 Eliz. Vanxes Caſe was cited, 
where the Count in appeal was holden inſufficient by reaſon of the word bargatriter, 
where it ſhould be b»rg/ariter ; To which it was anſwered and reſolved by the Court : 
T. Thartalſe Latine doth not quaſh an Indiftment, nor abate any Count, for although 
the original Writ abate for falſe Latine, as it is holden in gs H.7.16. 2 H.q. 3.44 E.3.18. 
10 E.3.1-& 533. Yet Jufticial Writs or fine ſhall not be impeached for falſe Latine,as 
i: is holden ing E.4.67. The ſame Law of an Inditment ; as it in an Inditment it be pre- 
fats Regina, where it ſhould be prefare Regine, or prefate Regi for prefato Regi, or the 
like, for #s much as the word is Latine and hgnificant ; and although it be nor true La- 
tine, the Indiftmenc for ſuch incongruity ſhall not be quaſhed, Bur if the word be nor 
Latine, nor allowed by rbe Law, as vocabulnum artis (for every Art and Science have 
oy vecabula artis) but is inſenfible there, if it be in a Poine material, ic makech che in- 
ditment inſufficient, as b#r glaris, burglariter, murdrum felonice, and the like are voca- 
buls artis, known to the Law, and therefore if ſuch words or the like are miftaken in an 
indictment, ſo 'that in a material place a word inſenhible, which is not Litine, nor any 
word known in Law, ic maketh the indictment vicious and inſufficienc, a5 mardedrum for 
murdrum, or bargariter for barg laviter, feloniter for felonice. But in the Cale at Barre it 
was reſolved, that mwamille with a (ingle (mv) is 25 oo0d Latice as memmilla with a double 
(m) as defame and diffame, de finitio and diffinitis. Allo Popham chief Juftice, Gawdy Tel- 
verton, and Williams held, that thele words [wper mammillam were 2bundant and more 
then needed; and theretore if -wammilla were inſenhble, and no Latine, yer it doth not 
make the IndiAtmene vicious : For it was holden by them, that /wper anreriorem pariem 
corporis was enough certain and ſufhcient ; for corpus in an indiAmen: (which is found 
dE by 


(122 } 
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by Lay people) is to be intended of the truak of the body, beryeen the neck and the thighs, 
which is the uſual and vulgar acceptance of che body : 50K Was reſolved, Oned /uper 
caput, or ſuper faciem, Or in dexteriors parte corperis, Of in finiftr4 parte corperi,or ſuper 
fimftr" manum or ſmper dextram manu, a” Pr brachinm. & Cc. Or un pettore, or 
ventre, are enough certain and ſufhcient. Buc uþper brachine, or ſuper manum, or ſuper 
latxs.&c. without laying dextr”, or foniſtr is not luffcient, becaule in ſuch Caſe the part 
of the man in which the firoke is, is not certa'n, 

Another Exception was taken, becauſe that inthe ſaid IndiEQtment it was (aid, dexs eje 
dew Henr' Long,c. unum v#lnu mortele,& c. where it ought to be nnam plagam, 
which is the word uſed in all IndiAtments, and that va/zw ſhall not be uſed in Ind: ct- 
ments no more then i/«s, which allo fignificch a l[iroak : Bur this Exception was difallow- 
ed by the Court, for ploga and vain arc [yuon7ma, and hgnike the fame thing although 
that plaga is the more aaat word ia Inditmen:s, Further Exception was taken, becauic 


the lengrh and depth of the wound was not ſhewed, which ought to be in every Indi- 

(122) meat of death, for this cauſethe Inditment was ioluthcient. Bur this Exception was dilal- 
of « 14] lowed by the Court, for the length and depth of the ftroak ougte co be alledged, tothe 
Lo ««, intent thatit i lr Court that the wound was mortal, lo that that may ap- 
——_ ar to be the of the deach. Bur in this Caſe the wound was through the whole 
of + ng y, ſ[cil. retaliter penttrani, & per totums corpue, {o that it was appareut to be more 
"ILL a {/ral; and im ſore Cales the dimenſions cannot be alledged, when a member, as the xnee, 
— <a Loc a/ th the hand, or che foot, or the head are cut off, there any of the {aid dimerhogs canncx 
—_——_ be ſhewed. So inthe Caſe at Barre, Yide Train. 28 Eliz, Heydons Calc ac). Anctier 
ute + Z = Exception was taken, becauſe che Inditment was, dan riders Henrico Long, &c. cum 
Ho ( a / wlletro plumber pred ec. valnus mortalry e+e. totalter penetrans in Cf por Cor pts pred' 

as; wa A Felenr Long : And becaule that prnertrans ought to agree with wadnxs, ard rot with 
9: hf pellets, not onely becauſe that valnws is the laſt antecedent, 'bur becauſe that otherwiſe 
FE A/ will follow incongruity : Far paretrens agzeeth well with vwlnus, and 00: with pellerte, 
hs ei for tha is the ablative Cale, and focangzot be penerrany, tor then ic ſhould be pracererte : 
| k) 4: & andic was laid, that the wound did nor, penetrace or pierce the body, but the pelle: pierced 
AN +4». the body, and made the wound; Bur it was not allowed, tor the feale is fignttican: exorvgh 
» 1.) , © (ay that the firoke did penecrate the bady ; for if it ſhall be asked of the depth of che 
FD 2 wound, it may well be anſwered that it pierced the body. And penerre deriva ur s pro: 

ke  - £44 & smiro, . And {othe words are hgnificant enough, without any abſurdity, or incongru- 
«#1 ity, tolay dazs,che. wulnus mortale totaliter penetrant, in of per corpus, and io moci 
Pre of w2zthe rather being the wards of Lay people. For the pelle: gave the wound, which wound dd 
; pierce through the whole body. - Bur che great ObjeAion, and mott difficult 29ainkt the 
Indictment was, becaule the IndiAment wanted percaſſir ; for che efte& of i, 2550 the 

is, Pred' H. D. qarddem tormentnm, fc, cam pulvere & pellette plumbes ore- 

rat” Cc. in & ſuper ipſum Henric* Long exoxeravit, dans eidem Henrico Leng 44uic 

& ibidem cum pellett* plumbes pred” extra tormia!” pred” pry ipſum dimifſo annm vain; 

mortaley/+c. And it was aid, that although it wanted percafſir, yer here is rant amour, 

and it is the Rule of Law and reaſon, Now refert guid ex 44quifollemibus fiat. And when 

it appeareth chat HD. torment” cam puluere > pelletts, >c. in ipſum Henr' Long exor'- 

{63 ravit, dans rides Hear Long &c. cum pellet” plumnbeo pred” &c. nnuw vuluus mort ale, 

&c. by thatit appeareth co-the Court, that H:D. was the occalion of the wound, 2rd 

upon the matter gave ia this manner the wound. Aa furckerit was ſaid, that prrcny't 

is got properly aid, but when one with hishand, or any weapon which he holdeth ia !'s 

hand, woundeth another, and got when he giveth a wound by a means, as out of 2 9:1 

with a buffer, or out of a bow with an arrow. This word percyfſts is derived and con 

as it was faid, from per and quatio : Bur ic was reſalved by the .wbole Court, 

that for this cauſe the IndiAmeat was infufficienct. And this part of the Indi&tment con- 

cerning the ſaid Objection was divided iatotwo parts ; I. The clauſe before das 12cm, 

&c. and the, clauſe containing davs cider ce, And it was reſolved that the firlt doute 

wa3s not ſufficienc init ſelf, for although #7,P. dicharged the dagge upon him, yet ic M2 

be he was net firuckea with it ; Then the ſecond clauſe, - /cil. dens eidews, fc. canndt 

emakethat good z for the clauſe of devs,cc-,doth depend upon the firtedauſe, and cr 
{cribeth onely the wound to manifeſt the ſame to be mortal ;- which ovght to appear by tht 
firſt ſentence to be given, becauſe in hoc caſu participing determines verbarn + But bent 
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Part V. Seffyws Caſe. at7 , 
doth not appear by the firſt clauſe that there wasany ſtroak given ; and then das, &c, 
cannot ſupply it; tor chat is a participle depending the verb precedent, and the verb 
precedent is exoneravir, .and exoneravie may be withour percuffion or Rtroak : As if one 5 
be indited chat he did affault one with an axe in his right hand, giving to him a mortal ot 
wound, it is inſufficient, becauſe this participle (giving) hath a ”Y before with which ic 
might participate : And it was ſaid, that if the clauſe had been in the Caſe at Barre, 
& dedit adrunc & ibidem nnum vulnns mortale, ithad been inſufficient ; for dedir doch 
not imply a willing and voluntary ſtroak, as perca/zit, and if dedir would have been ſuffi» 
ciene, yet daxs by the whole Courr, for the cauſe aforeſaid was inſufficient. And it was re- 
ſolved that the IndiAnient may fay percuſcit, as well of a wound given out of a gun, or 
bow, a3 with the hand, And a preſident in 10 E.4. in the Kings Bench was ſhewed, where 
the wound was out of a guo, and the Inditment had the word percaſrit. 1 Ma.Dier 99. 
That an Indi&ment with ſuch clauſe ex malitia ſus precogitata felonice murdravit,&c. 
is not good without laying percaſzit, becauſe that inditment of murder or manſlaughter 
ought to have expreſly a ſtroak ro I And true it is, that in all Indiaments of , - 
murder or manſlaughter a ftroak ought to be alledged,if got in caſe of poiſoning. And for [123] 
this laſt Error the outlawry was reverſed, and the faid H.D. dilcharged. And many pre. 
ſidents of IndiAtmencs of death, where the wound was given with a buller our of a gun, 
or by an arrow out of a bow, andall choſe (which I ſaw) had this word percaſ1ir, 


—— —— 


— 


Paſch. z Jacobi, in the Common Fleas. 


Saffyns Cale, 


N a Replevia berween Sefy« Plaintiff, and Ademws Defendant, which began 7rinie. [6] 
44 Eliz. Rot. 1243, upona ſpecial Verdit fougd the Caſe was ſuch ; A man made a | 
leaſe for years of cercain land to begin afcer the end or determiration of a term for years » 
then in being ; The firſt years determine, the ſecond lefſee doth got enter, but he in the ; 
reverſion entreth and makerh a feoffment, and levierh a fine of the land with proclams- 
tions, according tothe Statute of 4 H.7. cep-24. And five years paſs after the proclama. 
tions without entry or claim made by the ſecond lefſee : And if the leſſee for years were 
barred or not by the ſaid fine with proclamations, and the faid AR of 4 H.7. was the 
Queſtion; And it was objeRed that the leflee for years ſhould not be barred. for ewy 
cauſes, 
| 8. Although the word (intereſt) is in the AR, yet it isto be intended ſuch intereft that 
the owner thereot, may thereof levy a fine ; But he who hach a term or intereſt for years 
cannot leyy a fine, but every one ſhall ay acainft it, quod partes finis nibil babuerunt, be- 
caule a leaſe for years is but a chacrel, a fine is in the realty, and the Law doth re- 
ire that one of the parties have a freehold. And that this word (intereſt) in the AR 
ball be intended of aq inceref] of freehold whereof a fine may be levied. And ic was faid 
that Mick.21 Eliz.. in the Kings Beach, it was adjudged in Saunders Caſe, That a leafe 
| for years was not an intereſt within the ſaid Starute of 4 H.7, 
2. It was objeRted, That although that lefſee __ when he is ouſted and cjedted 
ſhall be wichia the ſaid AR; ye: ia this Caſe the ſhall not be bound, for no fine 
levied with proclamations ſhall binde any, but thoſe whoare pur out of poſſeſſion, and 
have bur a righe, for if their eſtate or intereſt be not deveſied our of them, but remain ia £124] 
them as it was 46 initio, they need nor enter or make claim torthat which never wis de- 
veſted ; and therefore it is agreed in Plow, Comm. in Stowels Cale, That a fine levied of 
land with proclamations, and five years paſt without claim made by him who hath Com- 
mon of paſture, rent, or the like, ſhall not binde them, for theic eſtate is noc deveſted 
out of them, bur always remaineth in. tham. So ic was faid in the Caſe ae Barre, 
until che ſecond leſſee entreth be hath but intereſſe rermini, as he had before the 
firſt leaſe derermined, the which (as it was ſaid ) doth continue in him notwith- 
ſtanding the feoffment or finc. As if a man make a leaſe for years to begin ac 2 
day to come, and befote the day the leflor is en the leflee may granc 
| Sl 2 oyer 


Ma nn WE. Part V. 
fo of Efoerer bis imereſt, for luch intereſt of 2 term cannor be by difſeifn or fecffmer: deveſies 
4”, nd put to 2 right more then a rent, or Common, or the like ; and this was ſhortly the &f- 


WY a 
-4 feb of what was ſaid on that fide. But it waSrefolved, Thar the fine and proclamations 
Y VT, ind the Nonclaim ofthe leflee had barred him of his term by theſaid AR of 4 H.7. Arg 


_ n 
of wr 25 to the firſt ObjeRion it was atiſwered and reſolved, That notwichſtanding lefſ-e for 


Ru ; years hath not ſuch eftate that he may levy a fine, ir doth nor follow, that his term cx inte= 
e- 74>, reft ſhall not bebound and barred by the faid S:ature, and that for two cauſes: x. I; jg 
c -within che letrer of the AQ, for the words of the Act are general {the laid fine with pro- 
IL 34 clamation ſhall be a final end, and conclude as well privies as ſtrangers to the ſame) which 
Fa feb 17 words are general, and extend toall : Andthe words of the laving are (fuch righe, claim, 
of and intereſt, &c.) and he who hath a term for years hath an intereſt, and therewith 59:ecrh 
4. "# Catlynetin Plow. Comm.373- 2+ It 15 within the miſchief ; for it appeareth by the P:6- 
FA amble, (That fines "_— to be of greater ftrength to avoid firifes and debates, ad to 
> the final end on concluſion, &c.) And great miſchiefs, _ and vexation will foe 
; if leaſes for years which now are made for a great nitmber of years, ſometim*s ata. 
. 2 LL wu ſometimes Srerwinable upon lives, ſha!! rk. 5 within the Go Act; and theret:re 
YC + 4t was reſolyed, That the intereſts of renant by Stature Merchant, Statute Staple, Elect, 
Guardian by Knights ſervice, Executors who have lands till debrs levied ard legacies 21d, 
and every other ſich intereſt are within the ſaid Act of 4 H.7. for all thele have in:ercft 
in the lands, and he who hath a bare right or title ro any inheritance or trecho!d, carror 
R levy 2 fine to any ſtranger, bur it ſhall be ſaid. quod parres fins mibil habrernne ; 5:4 yer 
[6] he ſhall be bound by a fine levied by the Terre tenant : So although that lefiec for years 
cannot levy a fine toa ranger, but it ſhall be faid, quod parres fints wikil bal sir ivr, yer 
it doth not follow bur that he ſhall be bound by the tice with prodamatiors !cy cc by the 

renant of the land. 
Astothe ſecond ObjeRion it was anſwered and reſolyed by the Court, tha: i: 1: Cale 
ac Barre by the ſaid feoffinent, the ſecond leflee had bur a righr, for when his future ige 
a cerefſt had cormencement, then he had ſuch preſent eftare in the land, which micht be de- 
velied, abd which he may reveſt by his entry. As if a man make a lezfe for 1 ears, in 
this Caſe before that the leſſee entreth he hath effare for years in the land which: ve may 
And the words of Littl:ten were well obſerved, /ib.1.cep.7. fel.13.6. it a man 
make a leaſe bot yrs, and before the leſſee eutrerh the leffor dieth, yer the lefice may 
enter, becauſe che by force of the leaſe hath preſenc righe ro have the renemexcs ac- 
cording to the fortn of the leaſe : And Lie. lib.3. cap.8. fol.107. If a man leafeth lands for 
years, if che leflar releaſeth to his leſſee all his right, before har the lefſec hath encred into 
che land, ſuch releaſe is void, becauſe the lefſce had nor poſſeſſion in the land at the time f 
- the releaſe made, but onely a right to haye the ſame lands by force of the ſame leaſe : Ard 
fe.1 27. if © manleaſeth renements for years, by force of which the lefſee is ſeiſed, thar is, 
pee and after the leflor by his deed granteth the reverfion to another for lie, &c. it 
oveth in fuch Caſe that the tenant for term bf years atrorn : By which ir 2ppearcth, 
chat before the leſſee entreth, he hath not aQuat poſſeſſion, nor (as it ſeemeth) the leffor 
4th not ſuch reverfion that he may grant it aver by the name of reverſion, but yet ſuch 
lefſee hath mcrechen he who hath a future int for that he may preſently enter ard 
take the profits, 6 that his intereſt accompanied with preſent encry and abifiry to rake 
the profits which he may ep over, 2h y be pevited out of him, and pur to a meer right 


ior groarable? And ſo the difference, appeateth between the Caſe at Barre, 2rd Saunders 
ſe which was adjudged ib 21 Ez. for theteat the time of the fine levied the lefſee h2d 
1's) wrt enter and take the profit, buc onely a future intereſt, which (if it may be 
deveſted) be had not any means poſſible co reveſt in him again. 


Paſch. 


The Caſe De Libellis famoſis. 


Paſch. 3 Jacobi, in the Starre-chamber. 


T he Caſe De Libells fameſps. 


N the Caſe of L.P. inthe Scarre-chambet this Term, againſt whom the Attorney Ge- [T25) 
neral proceeded ore texas upon his own confeſſion, for compoling and publiſhing of an 
infamous Libel in verſe, by which Jobn Archbiſhop of Canterbury (who was a Prelate of 
fingular piety, gravity, and learning, now dead ) by cixcumlocutions and deſcriptions, and Hb Fo 
not in expreſs terms ; and Richard Biſhop of Camterbury who now is, were traduced and s/ 
ſcandalized : In which theſe Points were refolyed. hl of 2 
1. That every Libel which is called fawoſns Libellus, ſex defamatoria ſcripturs, iy: '; ot > 
made either againſt a private man, or againſt a Magiſtrate and publick perſon, if it be.,/ 4&4! 
aQaink a- private wan it deſerverh a ſeyere puniſhmenr, for alchough the Libel be made : 
againſt one, yer it inciteth all thoſe of the ſame family, kindred, or ſociety to revenge, 
and ſo may be the cauſe of ſhedding of blood, and of great iaconvenience : If it be againſt 
a Magiſtrate, or another publick perſon it a greater offence ; for that ir concerneth nor 
onely the breach of the peace, bur alſo the ſcandal of government ; for what greater ſcan- 
dal of government can there be then to have corrupt and wicked Magiſtrates to be ap- 
pointed and conſtituted by the King to goyern his Subjects under him ? and greater _ im- 
putation tothe Scate it cannot be, then to ſuffer ſuch corrupt mer to fig inthe ſacred fear 
of Juſtice, and to have any medling in or concerning the adminiſtration of Juſtice. 
2. Although the private man or Magilirate be dead at the tiwe of the making of the 
Libel, yer it is puniſhableor in che one Cale ic Rirrech up others of the ſame ſawily, blood, 
or lociety to revenge, and to breach of the peace and za the other the, Libelfer doth traduce 
the Scace an4 government, which dierh noe. = | 
3- A Libeller (wheis called fanmo/ns defamator). ſhalt be puniſhed cicher by indi» 
meat atthe Common Law, or by Bill, if hedeny it, or ore 8e»ps upon his copfelſion, inthe [6] 
Starre-chamber, and according to thequality of the oftencehe may be puniſhed by fine 
or impriſonment, and if the Calc be exorbicant, by Pillory and lots of his Ears, : 
4+ It isnoc material wherher the Libel be true, or whether che party againſt wham.che 
_ = En PRE a, 2, ſerled fate. of government the party 
1eV! A 'X z &rdnary courſe of Law, and pg, >'y: - 
not by any means t9 revenge himſelf, cicher-þby odious courſe-of hibelling, or otberwile-: = 3-562 
He whorkillech a man with his ſword in fightis 4 great offender; burhe is a grexcer offen-" f 
der who poifoneth anorher, for it the one aſe-he who is the party aſlauked may defend 
himſelf,and knoweth his adverſary, and may eadravourts prevent it : But poiſoning may 
be fo ſecrer that none can defend himſelf again it, for which cauc che aFence is more 


n dA 
F 


ought prefercly.to deliver ie-ro » Magilizand 
firy, the Aqgrhor may be fad ont and purifhed. And Jibelkdg-4nd calinislation- is an 
offence agHalt the Law. of Got), For Loawiicws 17.002 fiir calierasi em, proximw. 
Exod, 


2 Palmers Cale. Parr V. 


Exod. 22. ver.28. Princips pepuli txi non maledices. Ecclefties 10. [n cogitatione 
ne detrabas Regi, nec in ſecrets enbicali tmi_divits maledices, quia CO —_ —_ 
bent vocem rnam, & qui habet pinnas anngutiabir ſexrentians. Plal.68.z 3, Adverſns me 
loquebantr qui ſedebant i” porta, & in we pallebant qui bibebant vinum. Job 30. ver, 
7& 8. Filii fulteruw & ignebilium, & in terra penitus non parentes, nunc in corum 
canticum ſuns verſus, & fatius ſum tirin proverbzum. And it was obſerved, that Job 
who was the Mirrour of patience, as appeareth. by his words, became in a manner im - 
patient when Livels were made of him ; And' therefore it appeareth of what force ic is to 
ovoke impatience and contention, And there are certain marks by which a Libeller may 
known : Qnuis tris ſequuntsr defamarerem famoſnm: 1. Pravitatis INcrementum, 
increaſe of lewdneſs > > Burſe decrementuw,mafting of his money and beggery : 3.Con- 
ſcientie detrimentum, (hipwrack of conſcience. 


gn I 


Paſch. 3 Jacobi, in the Kings Bench. 
Palmers Caſe. 


Erween Palmer and Wilder for a Ward in the County of Oxford, the cnely Que- 
lion in the Caſe was ; If the Guardian in Knights ſervice ſhall have the fivgle value 
without any tender : And it was objected, that the Guardian ſhould nor have ic without 
render for four cauſes, 
x. Lite. tþ.2. cap.4. fe.21; andall the Books agree; that oa 4 ſervice draweth to 
it Ward, Marriage,and Relief. And the Statute of Merton cap.7. faith, Oued War I af 19108 
ejns qui infra erate off de mere jure pertines ad deminam feeds, io that the marriage of 
the beir within age doth belong by the Law in ſuch Caſe co the Lord ; Then if the teic 
will perform that which the Law requirerh, ſcs/. to be married by his Guardian, it is nor 
reaſon that he'render any value for it; for Littleros doth nor fay, that Knights ſervice 
draweth to it the value of Ge marriage, but the marriage ic ſelf ; andehe Statutc of Afer- 
ron doth not ſay, Oned var miaritagii jus de merejure pertinet ad deminum feedi, (cd 
ans aw de mero jure pertiner oc. Pur cafe then that 4. covenant with B. thac 
B. have the marriage'ot A. and thar he ſhall be married tohimio whom B. will 
-.-nowinate to him ; Inthis Caſe if F, be ready to be married according to his covenaar, 
and B, will not nominate any, be ſhall never-render any value for it : So in the Cafe ac 
Barre, for as much as the Law giveth to the Lord the marciage, if the beir be ready co per- 
form it, he isexcuſed, and ſhall not be charged with any value. So it the tenant be ready 
to doe pune de any her corporal ſetyice;' which by bis tequre he ought co doe, the 
Lord cannot ic, or wave ir, and take amends for ir. 
2. Inthis Caſe of marriage- which the Law giveth, the Lord is to have the benefic, 
and-be ought to'doe the firftaQ, for the heir cannoc perform the duty which the Lawin 
ſuch Caſe requirech, wichoue the firft-a& done by the Lord, ſci. Tender of a woman that 


ought to doe the firlt at, 
rit of Covenanc be fued, the 


: perveneric /ats recu{avit, of adbuc recu- 
ſe By which Writ, and alfo:by «he Writ of Incruſion 
of Werd i : | ue- without tender of mar- 
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co its name, ought to be brief and ſubſtantial, Dicitar enim breve, quia rem breviter 
enarrat. , 

. Upon the reaſons aforeſaid are divers expte(s authorities in the Point, 21 E.4.43- — 
C bs. 56 t there ought co be render, F.N,B. 141. 40 E.3.6. 1fſue taken upon che La : 
der, 11 H.4.82. Tender alledged, 43 £.3.30. and the Statute of Merton cap.7. Si quis _ ay 
heres, &c. pro domino ſno neluerit maritare, non compellatur hoc facere, ſed cum ad eta «©» , A 
rem pervenerit det domino [uo & ſatufaciat ei, &c. all which proye there ought to be | 
tender, Asto the firſt and ſecond ObjeRtions, it was reſolyed by the whole Court, That 
2: the Commoa Law it was at the Lords cle&ion to have the marriage of the heir, orto = 39 
ſuffer the heir ro marry whom he pleaſed, and to have recompence, [ea the value of ic.;%”, Xt ' 


2nd that at the Common Law there lay not onely the Writ De valore maritagii, bur al 
the Writ Quare intrufit ſe maritagio non ſatufatto, and therewith agreeth z1 eAſ.p.26. 
And at the Common Law it the heir within age had been raviſhed and married the r- 
dian ſhall recover in an Action of Treſpaſs the value of the marriage in damages, and 
therewith agreeth 29 E. 3-37. & 29 Af» Which is a notable proof, that the value of the 
marriage doth belong to the Lord withour tender ;for it che yalue ſhall nor be due without 
tender, theo if the raviſher ofa Ward marrieth him, the Lord ſhall not receive the yalue,or C5] 
if the heir marriech himſelf before the Lord can make a render, or if he flic oyer Sea,or to 

places unknown, the a& and wrong of the heir if tender were neceflary might preyent the 
Guardian of che benefit of the marriage, which de mers jure doth belong unto him, which 

ſhall be irconveniem. Asto the third Exception it was anſwered, That many times Wrics 

are framed according to that which moſt uſually happenech, And where the rule is, a4 

ea que frequentins accidunt jure adaptant*, it may be well ſaid, ad ea que frequentias 
accidant re/cripts five brevia adaptant”; And ſpecial Caſe ſhall haye a ſpecial Writ 


« 


and a ſpecial Count : Asto the Authorities, /cil. 49 E.3.6. there it a the iflue 
was taken upon the tender, and many times it is done by advice, /cil. firſt to try the 
matcer in ta, if che Plaintifts Counſel will admit it, and then to rake advan the 


matter in Law. which joyning of iſſue by che Plaintiffs Councel, is nor any authority of 
proof that tender is requifize. And as to the Book of 21 E.4.43- which is but one opini 
ebi1er without argument or deliberation, in the debating of another Caſe, is to be under- 
ſtood of forteiture of marriage ; And in the other Books, tender is alledged, and 
no authority that ifis requiſite : But the Book of 31 Af. p. 26. is adjudged, That for 
the fingle value tender is not requiſite ; and therewith agreeth 2 H.7.9. Et boc communi A 
_ peritcram cal:ulo comprobatur : And. ſo the doubt in 9 Eliz, Dier 255, well re- 
olyed. 
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PART VL 


"> Vhere Services Intire ſhall be apportioned. 


Hil. 36 Eliz,- In the Court of Wards. Reſolutions by the 2 Chief 
' Juſtices and the whole Court of Wards , Concerning atpdti- 
onment of Intire Services. bo 


Braertozs Caſe, 


— Ord and Tename of 3 Acres of Land by Ho- [1 & 
, Wage, tcaltys a2amual Service of a Haw and J a 
ſuite of Court, the Tenave maketh 2 Feoff- C 
men in Fee of one Acre, The Feoffce ſhall 
i8.. bold by tomage, jcalcy, a Hark, and (ute of 
| om; kygke aw ps be For as 
Ml parics dr ide nmegutewnt ſolide, a pr eff an- 
mr, and FWLOET x axle 
E. 2. Avowric 184. 5 E. 2.4bid. 206.11 £.3, 
Avowric 1Ci. 24 E. 373.4. 34 5 
E. 4. 36z 37» 27 H. s. Tenares 64 3 A- 
voWrie. And no difference as co this purpoſe 
berween INHC ler ices annual , as ſace , | 
hawk, &c. and noc annual, a> hamage, rely 
— heriot, &c. And as to Herict v% 34 E. 3. He- 
riot. 3- And the Srarmee of met. 3. of Quia Emprores ter rears Cannot excend to 
1aiue ſervices to hold pro particuls , becauſe that ſuch ſervices are noe deviſable, 
and by conſequence cach ſhall hold by the whole as be (hall hold by the Common- 
Law. Buc inthe Cale of ſure, the Statute of MMarlebridge,cap. 9. bach altered the Law 
in 2 Ca&s. | 1. In Caſe of Coperceners and their vendees by Equity » as it appeareth 
by the Regiſter andF..N,B.159 4and b.where the Wric cecites,Cam de communi Conf 
lis Regni moftr. proviſuns fic, þ beredit as aligns , de quid wwiCa ſea debererr, ad plures hare- (5] 
des vel ad alies per vendizioners devolwarnr, &c. 2- The Scatuce doch provide Er # s 
feoff i fueruns debereditate aqua » de qua wnica ſeit a debearar, Doneinas nnic at felt ans 
habeat, &c. Bur that is meane when the Tenane, who boldeth by ſute, doth enfeoff 
others (evezally , one of ane part, and another of another parr, &c. in certain; there 
the Lord ſhall have but only one 1uce ; and he who doth the fure ſhall have contribu- 
tion tor his charge againſt che ochers » and that apvcareth by the Sranite of Aſeric- 
Tr 3 bridge 


— 
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EE © bridge,and F.N.B, 1 596. Butit the Tenanc who hold-th by {ure inteoffeth many 
f joyntly, the ſame is our of the Stature as 7a Contribution , for without expreſle a- 
- oreement he ſhall not have Con:ribiition.” Bir yer all the ſaid Feottees !ſhall doe 
M8. one ſute, as ghey ſhall deliver hut one hawk, gr other yearly intire_ſer- 
1c , andt ith a N. BZ. But i enanc __ feaffmenc 
he moyry art 1n » ad leveraltyF it is our'ofthe vpurvatw of 
he acute Sebrid - whercteS$ollcllicn is Fmice and indi rf ter! oem 
cannot be contribution » and therewith agreeth F. N. B. 162.d. { That Tenant in 
Common ſhall doe leveral ſute and ſeverd ſe vice ) As Feoftee of the moyry or 3 parc 

is out of the Statute of Quia Emptores terrarum to hold pro particula, as it is holden 

in 29 H.8. br. Tenyres. .2. Although the Tenancy, andevety part of it is holden and 
charged with uipitEſervices;7 Yeo therein obſerve this diterente 5 between the At 
ofthe Tenant by the ſeverance and parcelling of che Tenancy to others ( for that ſhali 

ive benefit cothe Lord, who isa S:ranger tot res imter 4lios att e nemini nocere debert, 

ſed prodeſſe poſſunt , and the AR ofthe Lord himleit ro rake any parcel ot the Tenancy, 
which ſhall curn to his prejudice : for by his acceprance of any part of the Tenancy , 

all the {aid yearly intire ſervices are gone and extinct ; and therefore it one holdeth 

His land of his Lord by his yearly ſervice,ot a Hawk, horte, or the like 3 if in ſuch cate 

the Lord purchaſeth part of ihd Tenarky 4 Wwebrent ice tervices ate gore ,'bgcauſe thac 

ſuch Tetvice cififiot be fetered of apportioned, And foraimuchas he hath diſchars- 

ed patt by his on AR , the whole intire ler ice 1s gone , in the lame manner as if 

he hadrelegiegt his Seignory ip. part of the Tenancy, all the. Seignory by his ov. n 

a& is gone. And therewith agre<th Lit. 49.5 £E. 2. Avowrie 206. 3, Apother dif- 
ference wagraken berween cheaid intire ferv ices, and other the like , which are on- 

ly for the ſole benefit of the Lord, and art #charse to the Tenant, as the ſervices to 
render a Hawk, a horſe, a pair of gilt ſpurs, &c.and intire lervices which are for the 
benefit of the Commonwealth , or for the det-nce of the Reaim , or f >r the advance- 
ment of Religion, and the ſervice of God , or for works of devotion, piety, or charity, 

2] © for the advancement of Juliice: In ſuch and the like caſes , alchough thac the 
"2 Lordpurchaſeth parcel ; yet the entire fervices remain... As.JAt.the Tepant hold by 
Knights ſervice which is an entire ſervice tobe done by the body of a man { for eſcy- 

age is bur a penalry for not —_— ) in this cafe; becanſe' ir is for che defence of che 
Realm, and pro bono publics, although rhe Lord purchaſechy parcel of the Teflancy, yer 

the ſervice ſhall continue ; and therewith agree: h Lirtleron, 4b. 2. cap. Rems, fo. 49, 

The ſame Law of Caftlegard, Cornage, and the like, v.11 H. 7. 12. becauſe tortbe 
defence of the Realm ; So if one hoiderh of hig Lord ro make 2 bridg=,repair a high 

way » or to make a Beacon ( which Tenures you may fee in 11'H. 7.1246, and 24 
H.8.br. Tenures's 3.) Although that che Lotd in ſuch Cafe purchaſeth parcel, che 
whole ſervice doth remain, becavie for the Commonwealth. So it one holdeth to 
mary a poor Virgin yearly , as the Tenure is 24 H.8,6r. Tenures 5 ;. becauſe a work 

of Charity ; So if the Fenure be to find a Preacher in-fuch 2 Church , or to provide 

the Ornaments of ſuch a Church as the like Tenure is 35 H.6.6. becanſe a work of 
devotion and piety. So where the Tenure is to alliſt the Sheriff, or to be high Con- 
table of Englend; for theſe are for the advance of Juſtice: For the determination of 
diver'e caſes doth belong tothe Court of the Conttable and Marſhal, and the Sheriff 

is che Miniſter of Juſtice, v. 11. Ez. Dyer 285-and 16 E. 3. Avowrie 93. Or if the 
Tenure be to keep the King Records, as the Abbor of St, Bartholomew 1n Smubficld 
held, 1s ic appeareth amongit rheRecords in the Tower of London,7 R,2.membrar, 15, 
dorſo » Becauſe the ſame concerneth the Adminiliration of Juttice. Bur if the Te- 
nure be to be Carver, or Bucler, or Cook tothe Lord, orto cover the Lords Hall, 

or to atrend upon him at ſome principal Fealt,&c. in all ſuch Caſes , by the purcha'e 

of parcel}, all is extin& » for theſe are for the only benefic of the Lord himſelf. 4. A- 
nother difference was taken between inrire ſervices, when the doing of the ſervice 

i by one Tenant of parc ſhall ſerve for all , and he who doth it ſhall have contribution; 
by and whenevery ſeveral Tenant ſhall doe the ſeveral intire ſervices. As in the Cafe 
F- ofſute in the Caſes aforeſaid , one only ſhall doe, and the others ſhall make contrj- 
bucion. And therefore there if any parcel commeth tothe Lord, alchough ir be by 
deſcent , which is an a& of the Law; yet all the ſure is gone, for there wanteth Con- 
| (1- 
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10nN245s well when yart cometh) by act in Law , as where 1. cometh vy cue act ot 
arid and therewith agreeth 34 Aſſiz. 15 and 35 H, 6. Execution 21. Bur it 
narcel'deſcenderh to the Lord, where the Tenure is by a Hawks a Horſe, &c.. there 
if is otherwiſe » becauſe that every parcel is ſeverally hoiden by a Hawk) a horſe, tec. 
and therefore no Contribution ſhall be inſuch Caſes, Bur (as it hath beenſaidJe- 
rery ſereral Feoffec ſhall bold by a Hawk, a horie, &c. 5. Another difference wis as 
unto incite ſervices + where the Lord cometh to part by rhe meer AR of the Law, 
-andin parc bythe AA of the partie, and eſpecially when the original a& is the a&'ot 
the parry, As Recovery in a Ce(lavic of parcel of the Tenancy, all the inzire ſervi- 
ces which are only for the benefic of the Lord, as ſure, grayn of whear, a hotſe, 
&c. are 20ne, and extindt, and therewith agreech 40 B, 3.40% F. N. B.209 4. 


—_—— OO Am——_ 
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Where the Pleading (hall ſtay forthe Nonage of the Demandan 
| and wherethe Tenant ſhall have his Age- 


Paſch. 3 5- Eliz. inthe Common Pleas: 


XMearkals Calc. 


N the Caſe of one Markal it was moved, Whether ing Formdon in Remainder 

by an Enfant , of a Remainder limited co his Father, and his heirs ( whoſe heir he 
1» » The Tenant wichout any plea pleading may pray that the pleading may fiay for 
the Nomge of the Demandant . And 3 E. 3. age 72. was cited; Andic was Obje- 
Ged, That alchough +» E, 3.59. be to the contrary, yer the reaſon which Here 
there giveih , upon Which he groundech his opinion, 1s again(i Law. For he ſaith, 
That when the Enfant hath recovered in his Formedon mm Remainder ther he ſhall 
not be in Ward. And it is apparent in a Formdon in the Reverter broughe by the 
heir cf the Donor , the tenart may pray that the pleading ſlay » without pleadi 
any plea. An4 therewith agreeth 18 E. 3.age 11.and 13. 2. ibid. 145, Bur at lat 
the Recordof a Judgement was ſhewed P4ſc. 4. El.z., where the Caſe was,thata Score 
facj45 toexecute 2 hne brought by the heir within age of him in theRemainder inFee, 
which Remainder was limited to his Grandmother and her heirs, the Tenant 
. that the pleading might tiay tor the Nonage of the deman.Jant. And after many Ar- 
euments and great deliberationzit was adjudged;that the prayer of che Tenanc ſhould 
not be allowed , bur that he ſhould anſwer preſently. And for the berter 
ivg of the true reaſon of this Jadgemenc, The Rules of the Common Law as tothis 
purpoſe are firti ro be obſerved. And firſt, ic is to know , That every real Aion, 
either is Poſlelory, that is to ſay , of his own poſſetlian or ſeifin , or Auncefirel /c. 
of the ſeifin or potſeſſion of his Ancefior. And generally in all Real a&ions, which 
an Enfant bringeth of his own poſſeſſion, although he hath che land by deſcenc, and 
although the Tenant pleaderh the deed of bis Anceſtor with warranty, the pleading 
ſhall not Ray for his Nonage » for by the preſumption of Law, the granting that the 
pleading may tay for the nonage of the demandanr; is in favour, and for the 
of the Enfant, not for want of good rooprery. ot his eltare, and of the ruth of the 
matter he ſhall be prejudiced ofhis right which deicendeth unto him from his Ance- 
Horzand therefore the Law in ſuch Cale will ſuffer a delay,than to hazardthe right of 
the Land , whereofhis Anceſtor had the poſſeſſion: by regli or otherwile to be 
lot, But when his Anceſtor dyerh ſeifed , and the latd deicendech ro che Enfanc, 
and he entreth and caketh the Explees and profits , in thiscaſe it ſhall be a prejudice 
to the Enfant that he ſhall loſe his poſſeſſion which he had,and ſhall be thereof 
ed till his full age : Bur when only a bare right deſcenderh to him he is nor gt any ſuch 


pre» 
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prejudice. Andcherewithagreetch 12 £44, 17.in4 wil of Eatte tur divelton of 4 
dideifin done to the Iofanc tumiſelf ; and 41 Edv. z-age 39-anda Writ of Right 
of the deforcemenc to an Infant kimiclt of Land which be hack by deſcent. So in 
Efchear and Ceſlavic , and Writ of Right Sur diiclaimer brougkc by an lofane, be- 
zaſehec bath che Scignacic in poiſetlion , which by Eicheaty ceuer, or diſclaimer hee 
» and his Anceſtor had aor any tight. to the Land , for chiscaulcche picad- 
Ul noc Ray for bis nonage. Soin a wit of Meſoe bropght by ap Infant, becane 
> the cau(e of che ation and wrong beg io che 41meot che lofant himſelf, 
24 £dvezoage 85-1 Edv.l age 119.7 Edw. 2. age 140. Andasc0 aftions Anceltrel, 
there are yo facts of them 3; one called Ancciirel Righttull , becauſe char nothing 
2 delcenderh from the Anceſtors but 4. bace Rights the ocher called aftion Arceliret 
: poieſſorie , becauſe the Ancelior dicd fciſed 1n polietlion , and the Land it jelf de- 
{cendeth. In all caſes when a bare Right io Fee-lumole deſcenderh from any Anc.- 

"ſtor { whooncewas 1n to an Infane;chen 1n any Action Ancetirel broughc 

by himy che Tenant wichout __ pleaded may pray that the pleading tay. As it an 

Jaws $5; Fading. bei as i10 his Anceiior, andajiegeche Explces in his Ag- 
7 cetior ch any plea pleading may pray chat the Pavol demur. Soifan 
1 Infanc bripgeth aFowwaden mw the Rexerrer, a5he rw the Donor Har ehere he deman- 
E*. deth the Fee-fimple of the ſeifin of his Anceltor , and there he ought to allege the 
Explees in the Donac ; and cherewath agreed 18 Egv. 3. age 41,412 Edv.2.ibid.145. 

| [4] Bur inFormdotinRemainder, athoush he dernand Fee-Gmple y yer becauſe his An- 
— ceſtor , to whom he is heir, was never jeiſed, nor took ary profits ( and therefore in 
* thiscaſe he ſhall allege Explees onely inthe particular Tenant who hath the Eitare 
3 upon which the Remainder dependerh, for this. cauſe the Tenant ( withour plea) can- 
not pray that cheParol demuryforalmuch as theRemainder never was inthe poſleſſiog 
of any of his Anceſtors, and the demandant bimſelt ſhall be the firſt in whom ic ſhall 
veſt » and that ſhall bave ſeifin of the Lan] in demand ; anthat was the true reaſonof 

the ſaid And i isnot called Action Ancclirel Rightfull , becauſe che 
AQiion doch deſcend , but becauſe the Right doch deſcend trom the Ancefior , for 


Fw y t pleading ſay» and yer the Action 
oth nor deſcend ; for ir doth noc lye for him who alicneth » b-cauſe he dycd within 


os, and the Writ ſairh —- 


-- 


c&ftrdl righefall , Thece che Tenanc ſuch plea pleaded,may pray rhat the plea- 
bw Je and the demandanr for Font an pr es CIT, ; 
| in him, ſhall not be hazarded to try that which 


the. e , Beſaicl, 
IDnt, OC: 


chat ic co other AQions 345 Edw.3. Ina Quid jari clamat brought by 


an Infapr , rhe 

without impen waſte ; and becauſe rhac che plaintif beiwg within age can - 
ichan age, d, that he ſhould attend till his full 
plea inw 


e by an Infant ; for during his non 
ro mrythe Tf ld A S Forindea 


in ſuch caſes. In a Formdon 
inthe defcender in which the demandanc hall nx recover che meer Right , bur a li- 
miced cfiare pry forawem dani of che ſeifin of the Doner, ane <4 

the 


- 


Ju 
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the prayer of the Tenant , bur be ſhall be aviwered within ages if not that lome- 


ce OY an Infant, becauie there is a Jury the 
eo _—_ circumſtances: che cathy» upor 
+3 +30» 


the age as well on the part of the Tenant as on the demandant in a Writ of Emtrie 


ſwr &ſſeifts coche Anceiior, if freſh ſuce were made,as ic is adjudged in 24 Edw.3.46. 


For in {ach caſe becauſe that a bare right deſcended to the heir ar the Common Laws 


the plea did Ray for bis Infancy. Buc the ſaid AR israken firialy,and doth not 
roany other ation than a Writof Enmie ſur dſſcfin , 46 Ed.3. age 76, Bur 
CommonLawr, if the Grandiather was diilciſed , and brought an Aſfiſe, and dye, de- 
pending the Writ ; and afterwards the Father bringeth a Wric of Emtrie ſur diſſeif#n, 
and the Wric the Father alſo dyerh , In cate in « Writ of Emerie brought by 
the Sor of a difſeifin done to his Grandfather , the Parol ſhall not demur for the non- 
2ge of the Son , for the ſpeedy and freſh perſure which hath been made ; and there - 
with agreeth 10 Edw.3.58. And ic isto be obſerved, that in all reall aGions at the 
Common Law, it the Tenant was withina ge, and in by deſcent, that he ſhall have 
his age, 21 Edw. 4.78. ma Scire facias upon a Fine, 47 Eds. 3.7. inError, if be be 
Tevant; vid. 8 Edv. 4. 19. 13 Edw.3.ape 7. in Formdon in deſcender, 45 Edv, 3. 
20e 40. in Alebafthe action be not upon his own As in Cefſavit of his 
own cefler , 2 Ed. 2. age 132.9 Ed. 3.50. 14 Ed. 3.age 88. 28 Ed.3.99.31 Ed. 
3.ge 34. adjudged. And if ic be not in a Neper e6iit,yhen he claimeth as beir from 
the lameAnceftor,vid.7 Ed.3.1 3.4 Ed.3.age 137.9 £4.2.ibi1.142.13 Ed.2dbid.146, 
vids Mar 36.0 Baſics caie; for a Nuper obiit if principally bronght to try the privi- 
rie of the blood, and if ir be not in a Partitiene facienda,b<cauſe that both are in - 
fon, vid. 9 Hes.6.6. 10 Hen.4.5. and $ Ed, 3. and if it be not in atrainr, 9 Hen. 6, 
46. for the mifcbief of the death of rhe Perry Jury. So that rhe Law dorh favone 
the Tenant within age,vrho hach the poſſeſſion by deſcent more rhan the demandanr, 
who hack bur a bare right by deſcent.” Bur the ſaid A& of Fefm. 1. takerh a 

the age of the Tenant 10 a Writ of Emtrie ſur 4cifin in the per, #8 is aforeſaid. 

the Scarnte of #Feftm.3. cap 40. outeth the age of the vouchee, being the Hnsbands 
heir , ina Cui m wits, and ina Swrcaiin vita. Bur both theſe Statures are taken 
tiriQly > as eth by many Books; and by theſe differences, and the cauſes, 
and reaſons of them you will better underftind your Books, which are almoft infi- 
mte , and pre facie, ſeem to diſavree , and by theſe differences may be well recon- 
 ciled. Vid 8 Edv.3.1c. if the plea ought ro be delayed for the of the Infanc, 
although the Tenant would aniwer , yer the Court ought to award that the plea be. 
ſtayed. So when tbe Tenam: voucherh one a+ heir wirhih age, be may pray thar the 
pleading may fiay. Bur in ſuch cafe he ought to plead morecerrain ; for he owghr 
to ſhew how colcn » vid. 7 Edw. 6. Dyer 79. 16 Edw. 3.ageX 15 Edv.4. 46 Etw, 
3+ 25.& 31 Edw.7. Voucher 54. In Dower , it the Tenant vouche rhe heir within 
age un favour of Dowers he ought to ſhew a deed, vid.r 1 Edv.3.Vonther 1 3. 40 Ed. 
3.5. 50 Edv.3.25. 10 Edv,;.;1. 


leaded againk hi bickf he be chin age I<E 
thing be p aga im , to Which he cannot be party to try within age ; 4/00 
therewith agreeth 8 £dw.3.9. 12. E4.4. 172 34 Hav.g.z. 40 Ed 3.42 Edw.3. 13 Ede, , of CEA 
3. Formdon 96. 3 Edw.2. ibid. 133- Bur in Afhiſe, and -Affiſe of Harrdann-* Fant» q 
i day and the Jury 18 t0£on y- 

ded ſhall nor demur, wy 52 
And it is to know, that the Statute of Weitm. 1 cap. 46. taketh away /4” £4 64 
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Caſes of Tenures, 
Hill. 4o Bliz, in the Exchequer. 
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> [6] Kot Edw.3. Lot.', the Abboc of Weſtminier Meine, and {*. Tenant of the Manor 
OD of Chippenhaxs in the County of Suck, The Tenant was attained of Treaſon , 
= an. after office found thereof, King Edw.3. granted over the {aid Mannor to Sir Jeb 
J Molyss, and his heirs, To hold of us, our Heirs - and Succeffors, and other the chicf 
43 /{> Lords ofthe ſaid Fee» bythe ſervices inde deb:t4, & de jwre cenſuets : Of whom » and 
Þ 4 i# bow this Land ſhall be holder , was the quetiion. And it was objxeaed thar 1n this 
Þ - caſe the tenure ſhall be of che King) for three cauſes ; 1, Becauſe the words of the 
_” Tenendum are, per ſervitis inde debits , & de jure conſmets ; which words could noc ei- 
' ther reviveyor create a Tenure to the Meſne ; for by the Artainder the Meſnalty was 
extinQs and cheretore at, che tim- of the grant , no ſervices were due, and of right ac- 
cuſtomed ; for all ſervices wereextin& ;- and therefore as in 27 Hem. 8. Br. Part. 74. 
ic is ſaid) Thar if che King hath Land by forteicure of Treaton, thereby all Tenures 
are extinguiſhed and determined, as well of the King as cher perſons.; and theres it 
this be given to another by Parliament; ſaving to all orher their Rights, Rents , 
Services, &<c: there the Seignories of-common perſons are not revived ; for no Seig - 
norie Was in being tempere ſecund; abtms faiti. So inthe caſe ar Bar, at the tine of rhe 
ivg ofthe Letters Patents, there was no Seignorie, of Service in being,and there- - 
tore of neceflicy che ſaid Mannor ought co be holden of che Kiog. ; buc the words 
ought to have » by che ſervices before the Treaſon, or before the Artaiaderynde 
+ prize debite. - 2. Inthis caſe an expreſs Tenure 1s reſerved rothe King ; for the Te- 
pendum is, To hold of us,&c. and theretore ic ought to be holden of the King ; and 
[6; foraſmuch as the ſame Land cannot be immediately holden of many:, tor chis 
F -  cauſetheſe words ( and other the chief Lords) &c. are voyd, and the firſt words.viz. Ts 
4 hold of xs,&c. (hall tand. 3. Divers Offices and Licences of Alienation , and other 
ks Records were ſhewed tothe Court , by which ic did appear, that the Law had been 
$7 alwaies ſo taken that che ſaid Mannor was holden et the King in Capite ; & conſmers - 
i do oft optima Legum imerpres, As tothe firit , ic was anſwered and reſolved by the 
Barons of che Exchequor , that the words are ſufficient to create a Tenure in the 
Meſne,as it was before theTreaſon ; for ſo 15 the Kipgs _—_— and it is con{onant to 
Equicie , viz. that the Meſne who did not offend, Gould nor loſe his ſervices; and 
therefore the grant ſhall be taken beneficially tor the hanour of the King , and for the 
relief of the Meſne ; and the words of che Tevendum cannot have any other reaſona- 
ble cenftruQion ; and as to this point they firongly relyed upon the Book in 33 Hes, 
6.7. where Priſvil ſaith, That if the King ſciſed of avy Lands by forfeiture of Trea- 
ſon» granceth the ſame Lands to another by thete words , T exendums de capirati Demons 
per ſervitia debita & conſueta , That the ſame Lands were holden of the chief Lord , 
as it hath been adjudged ; and therewith agreeth 8 Edw. 3. 283. vid. 46 Edw,3.Peti- 
tion 19.& 17 Edw.3.59. Andas tothe cale of 27 Hen.$, it was anſwered and refol- 
ved, that that was not like to this cate ; for a ſaving cannot ſave that which is not in 
eſſe. But in the ſaid Book it is further ſaid , viz. Here are not words of Gift, or Re- 
viving: But ip the caſe atBar » the Kings grant doth in judgement of Law amounc 
to the reviving of the antient SetEnorie. Note the gravitie of the antient Sages of 
the Law, to conltrue the Kings grant beneficially for his honour, and the relief of the 
SubjeR , and not to make any tiri& » or literal conſtruction in ſubverſion of ſach 
grants. As tothe ſecond point, it was reſolyed, That all the words of the Teverdom 
inthe caſe at Bar may well ſtand; for the ſaid Mannor ſhall be holden of the King 
as Lord Paramount , and of the Abbot as Meſne, viz. of the Meſre immediately, and 
of the Kivg by a Meſne as it was before the attainderz and that was the honourable 
10tention 


> 
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Incention of the Kivy and fl.npeth well with the words : For as the Barons laid , 
divi words of the T enendwm intwo ſeveral Caſcs, and then joyn them LOVe- 
cher, aud the Caic would be withogcary'difheulty ;: Firtt if the Titenders had becn, 
de nobis bered. & ſnce. neſt» per (arvitairds dibira, © de jure conſuerta,the tenure ſhall 
be ofthe King immedia:cly. 2. Tfthe words had been, de Capitalibus Donumnis, feods i1- 
lins per ſervitia ixde debira, & de ;wre conſucta , the immedia'e Tenure ſhall be of the 
Adboc , as it was befare-, then johnehemrogether; a5 .is che;Caſe ar Barre, and the 
Tenure ſhall be of the Abbot immediateiy, and of the King as Lord Peramonine, As [6] 
tothe laid Ofhces « Licenſe, and other Records , the Barons ſaid, chat foraſmnch as 

by conttruQtion of Law upon the laid Letters Patents, it appeareth that there is no 
immediate Tenure of the King , although ic had been otherwiſe found in offices , or 
admirred in _ or _ eames oye —_— the true tenure» which 
originally appearerh ro chem as it was ſaid, Oned bite 

ſuernds gn as:tboritati; TWRGHUAL [4m prejudice veritati, _ __ 


Paſch, 4; Eliz, inche Exchequer, 


LL” 


wheelers Caſe. 


FIng H: 8 by his Letcers Patencs ex cert« ſcientia & were motu ed Lands in «3; 
Kee To hold of us and oarheirs , by the ſerviceof a Red z at he 4 / 
Featt of the Nativicy of St. Jobs the Bapcitt, only for all "#6 jx pant ana 


Duc any £-ſervation., the Ti a 
i aber the Becnutany NHL ich 
ecd , Thar in the Caſe ar bar the Teriure cannor be | 
for Sther ſervices , according tot 


vices. And it was adjudged in the Exchequer , thar the 
AO, Far nerd SID 
| 1 noching > the Patencee ſhall bold 
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Fees Cale. _ Pare VL, 


\Rellicns and dence when Bar in one Action ſhall 
be a Bar in another. 


Mich, 40, & 41 Eliz, inthe Common Pleas 


Ferrers Caſe. 


g*= tween Ferrers apd Ardan theic pounts Were refolyea. I. When one is barred in 
any real or perſonal AR, or by } upon demurrec, conteilion., of verdict , 
&c. he is barred ro that or che like action of the like nature for the ſame thing for e- 

ver. For Expedi; reipub. we fee finis Litoms. Bur there is a difference betwcen real 

onal aRions. For in a pcrional ation , as debr, accompr , &c. the barre is 

perpetual , for he _— have at ation of higher gomaprork and t ereore in _ ou 

he hath noc any remedy but by.Erroxg, of ELUENT. demandant rred in 

[6] areal ation IT dconvtret, contbifion, &c. yer he may have 
an aQion of higher nature , and ery che ame > rp 202in, becauſe | it concerneth his 


$3.5 þ3 gry ts x = NE 
ors prok. -brpa te 174. B 
4 demurre 


Writ , for if the de or Þ A {rey es 
the Tenant goeth to the aRion of the Writ, as Forde ie Regen c jo 
ſhould be Formdon in the Reverter, ſuch aRion withoucr judgemenc upon verdi& or 
mutrrer , &c. doth not bar the defendant of his cighrfull aRion ; and therefore if 
defendant in ſuch caſe be Non-ſuit , orche ca be diſcontinued, he may bring bis 
riphrfott aaion; and the reeth 27 Eeav.3:84. 6 Hen 4.2.2 Ryich.2.Eftoppel 
210. 4 Edw, 3.54. But if the plea be abs Wrir, fo that che ſame nature of 
Writ remaineth, in ſuch caſe altchongh che plea to the Wrir be adjudged againſt the 


Ly rms Sy aaortnt rs - yet he ſhall maincain the ſame Writ again; 

rthe judgement doth extend bur ro the Writ, and therewith agreeth 3 Edw.3.E- 
(toppel 134-30 Aſs.p.8, Another difference in ceal aRions , between ſuch perſons as 
have 


| 5 


Part VI. Ferrers Caſe. OL 


haie not the mect i2g4t 10 them, but a quiaiiaied r1ghe , altnougn they be barred in 
reall aRions ( wichour making them parties who have interett ) (hall oc binde the 
Succeſſor» as Parſon, Pre » &c, For in ſuch caſe in a new actionof the ſame 
-narnre by the Succeiior, he ſhall falhhie ; and the Recovery was not any diſcontinu- | 
2nce bur the Succeſſor may enter. Otherwiſe of an Abbot , Biſhop, or the like-who I 
have che whole Fee-fimple in them , in ſuch caſes the Succefior at the Common Liyw YL 
ſhall not falfific in a Scire facies, or pew ation of the ſame nature. The ſame Law 
when recovery is had againſt them , for it hath been adjudged that in a Writ ofRighc 
2gaintt a Parion, who atter the mile joyned mace defauir , and Judgemenc was given 
againit him, yet the Succeflor had a Ju7 mirwm, becauſe he had not the meer , 
nor had prayed in ayd of the Patron and Ordinary. The ſame Law of Tenanc Incail; 
vid. $ Edw.;.28,29. 19 Hen-6:39, 7 Hen.4.20. 4 Hen. 7.2. 12 Hen,8.8. 10 Hen.6.5, 
b. 15 Edw.3. Fanxer de receveris, 43 Firz.Nar.Br.49. And ifa Parſon, Vicar ,or Pre- 
bend, &c. lofe by defaulr ina reall aRion zhe bimlelf may have a Juris mrrams ; for 
that is bis Writ of Rights as it is ſaid inthe Regiſter, 32 #. And it ſhall be againſt 
reaion thar he ſha}l nocbave any remedy and principally che ſame pgs righc of 
' the Church; which is favoured iv Law. And it is to be obſerved) that when any one 
bripgech an Aﬀiſe of Nyvel diſzeifin , CHentdanncefter, Writ of Extrie ſur diſtei//n, or 
other real ation , and be be barred by Jadgemenc upon demurrer, or verdi& , &e. 
the demandanx and his heirs arc nor onety barred of the ſame aRtion » bur alſoas long 
. - as the Recordof the Judgemenc ſtandeth in force , he and his heirs are barred of 
their Entries» avdare put-totheir ationof a higher nature ;- vid. 25 Hen.8, Dyer 5, 
And whereas it is ſaid in Books, chat Privies ſhall nor falfife in che poynt tryed, the 
ſame is as mach as to ſay  thar they (hall noc fallifie in a Sgire facias upon the lame 
Judgement, or ip anorher Writ of che ſame nature. Bur he may bring an aRion of 
an acureand thereiniry the matteragain, as it bathy been ſaid before. Buc in 
| Robinſarsy: a9 the Defendancs in the firſt aQion gave tothe Plaincif,&c. 
. ation as Extcuror , avd ; etadvencure the Plaintif ac the gime he bis ation 
. as Adminivracor, did not certainly know of the Willforaſmuch as (as ic is ſaid in 27 N 
+ HEtiopel 273- ) he may be Execucor cakywop coho ; Or tbjgconſe there i | 
.-M che ſaid Robinſons calc it was ad) tor che Plaiprif. . » Reader,ac the Com- if 
mon Law that 1f one had a Recoreryagaiot him. in any realtaQtions by de- | 
. fault ( ifhe were lan fully tummoned; and. no Errorwas in the proceeding) he had noc 4 
:( the caſe of an lafanr oveiy except for the tendernela bf his years, and defe& of uns 
| ing Yany remedy but by Writof Right - and tia was the cauſe that Tenant 
-in tay'e, Tenant by the currefie, Tevant ip dower, or Tenant for lifealter recovery by 
odefaujr; had nor any remedy untill the Scatuce of Heffpe. 2. cap. 4. gave tothema 
Writ of -Qzed v1 deforcear,the words bf which ARtace; Whereas beiore time a man 
| hadioft bis Land by defauit 5 be had-nove other Recovery than by a Wric of Righe , 
which wits Hoc maintainable by any that could <claiai of meerRight,veither of deman- 
"dave for Jife., &'c. Ir ts provided thac. from bepceſacti cheir © hall not be pre» - 
pwdicial , but that they may recover their eitate by avether Writ , thanby a Wrux of 
Rook Se. Norte, if a man loſe inthe Aſſiie » the Tenant is not put tohis Writ of 
Ln may hare an Afﬀiſe of CAlorrdawncefter, 5 Aſs.1. No Recovery in Aﬀliſe 
"1500 C Revertefr, as it is holdenin 6 Hor4. 2. Note the 
Statute ſarch (by default) and that cannot be in Afſiſe ; for the Afſiſe ſhall be adjudg- 


ed. 1 NED" 5 cob Ii {de ied h oF 1. 40 Aftiſe, 
himſelf, Foz.Nat.Br.181.26. Aſt IS bh 3 ld foe: 
ie\c hi ,F «.Br.181.26. Aſs.5. Regi adicial 11.6. If the H 
bad ſulfered2cB&o iatdhimadd His Wife, the Wiſe had not any 
remedy but a Writ of Right, and that appeareth by the Starme of #+ffw.2cap.3, In 
caſe where the Hus loſt by defpnit thas mas the right of the Wife, it was a 
bardtbing that the Wite after the death of her Husban had none other Recovery 
bur bye Weix of Right«o) The ſame Adgave a Cw/is pitero the Wile-a ngane—p 
and a Writ cfEmcrie «9 him ip che Reverbon upon 2'Recoxcry had by defaulr,or Re 
: ditios 2gaipſi the Tenanc ior life, Ficz,Nes Br,86- It {och particylar,Tenag lote by 
pot v6 reteten ; acthjg,dayiis ſeewerh they are petpo'y ray; there- 
why 59 Beve3 aandTorye Bans. fore 47k. & 335-and &.Chaprer 
TESILA | Wh * Releaſes 


Jo2 = : _-_Sptreers Cale, [Parr Vi. 


— —_— i 


p 41 Retentes 142 6, Tha if Tenane where rhe Kemainder was bver in Fee had ſuttcred n 
Recoverythat he in the Remainder before-the ſaid Sraruve was withour remedy ; and 
m reaſon of the tirinels of the Common Law infach cafe was ro take away ibe 
iplicity and infinicenets of Real lures, Recoveries, and Judgemenrs in the lame 
cale ; hee inthe judgemem andpolicy ofthe Law 'ic was th Mere PrFo- 
eto the Commonwealrh, and ta the henour:of the: Law ,, to leave withowr 
remedy (as is aforeſaid )andco pur others ro cheir-Wricof adaFs. Trane we re- 
& of coverture.&c. than-char there ſhonid nor beany tons and frcgvd. 
So odoememt in Rydp. pb dakeiſ EN B.18E- 190; Antthe 
who'ſhoutd diferic ham who is in by 
Law intach cult ; and cheRegilter 206 ,:208. -For av it hach been well ſaid Arveref 
xziput, # fic fonce Weinws ; © ile great oppreſſion way\be done andercolourand 
of Law ; for if there ſhalt nor bean endo - faves, thenu rich and malicions 
man would infinicely vex Him who hach right by foresy and actions $3 and m the end 
(decaue he exanor comeTo any end) compett him to yeeddtohis chargeand vexation, 
and io Jeaveand his rigin ; all which was remedied che edleandreaſon 
of the Common Lawthe neglect of which rule 
and Tictes of ra _ -- 
exJ orlaniretionof foresYharh wich it > when. 
finicenets of Verdits, Recoveries,and deveeme cue 
rimes corrarierics' of Verdidts and Judg 
naavce of fares tbr ton from x0 
PAtIES. 4. AK CT depen 10 the 
i mee bran yer for rs ene 
#for c 
many incotyicncies} andche obicrvacrom tirereof is adevaies werh oglt 
ad quiernels, which hos 2 One rep all «ad 
cevtons you wnl bevcer ranierfiancl your Books, in8 Eat3. droir opreyrve drow 31 
1; JEauGyEdyag. pf 1-95 gr htm err PO 
3 TP. 13 Afopvte 17 Afe$.27. SPdlſrp.20 24 Mſepaygo £/cp. 3 goodſicy i. 31 
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Gen by rhe Law agamithim 


wrap «n doth incrodute 


Ed.g 45. 45 3p Bewarycy: mw av Mee g.r7, 746. 419. 


. 42 "poet 14.10 Oo ew, G56 5 7 Hm. 30303-1232 Bd4y;;,9H.y.23, 411.724. 
ow» HMrs.8.\r.Det. 174- 33 rye ot at ru we 162.33 
Bl Dyer 571. Braflon bb 4f $6262 .Note, Readery/ar Lao if Land bad 
[5) tenconveighedour of fothac the demandancewirld bot dave a Wiic of 
Cnn> in hefers expo PII Common tam, todhonmtng wreath ; pn 
Wiit of Enmcre in che po##/ whereof as aotenth 
bees ſaid » þ wontpR/rcrdecr 5 ©: [ws ns and thac amr. ferrgrs hack Doane bivermedy 
2 Wricof uld be more than rwo ; and char appear 
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ail any tis Wite- " Fido tc Delotidr again 
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Pare VI. "" Spencers Caſe. 


D ſceir brought by the Tenanc, becauie he was po. duly ſummoned ; and that this 
Wir Was — by Journeys Accomprs, viz..per dietas computar. And the demat® 
dancs wkerins dicxaty that pred.R.S. quem , Ofc. nec aliquis anteveſſoruns ſnorum cnye 
beres ipſe oft unquam aliquid babuerum in tenemensis prediftis cum pertinen.6 1 dowanice, 
rever fone, nec in (eruuus pott donuws predit}, u{que diem i aftonis pradifti re- 
vit, lraqued pred. Ange ).Daiby aus aliquens axteceſſoruns ſnorum inde ferſfaſre potust, & 
hoc peths quod inqui: arur per patriam, and demured upon the Counter-plea, in 
this caſe two poincs were reſolved by the Court. x. A difference was takey when 
the firtt Writ doth abate by defaulc of the demandane-himſelf, as by his .riſ-informa- 
rion of the Tenangs name, or of the Town, &c. for there the demandant ſhall never 
bave a Writ by -Jovrneys Accompts, asthe Books arein48 Ed.3.21- 14 Hen 4-23» 
33 Hen-6.1 8. vid.9 Ed.3-br. 244: But where the Writ abateth for defadlr of the 
Clerk, as where it abateth for tailc Latin, or variavce, or wanc of form, there the de- 
mandant ſhall have the benefic of a new Writ by Joorveys Accomprs) becauſe it was 
the fauls cf the Clerk of the Chancery, and not the fault of the demandanc himſelf, as 
the books are agreed in 26 Ed.;. Quare Imped. 163,25 Ed. 3.5438 Ed:3. 5-14 
4.23.23 Hen.62-13 Hen.4.Execucors 118. By the ſame reaſon whey the Writ a- 
bateth tor want of good \ummons; for that is the fault of the Sherifh and nor of the 
demandant himicit, and ther. fore it was reſolved that in ſuch caſe the demandanc 
ſhall have a new Writ by jc umneys Accomprs. Sce 4 Ed.z.130, 8 E4.3.377- 42 Ed, 
3-1 66221ffHi341 57 14 Hengngo 46 Edg org; 12 Hen,6.3, 22 H 3.11 Hengl-41, 


Bur 41 Ed.3.2. 7 Hen-g.8,% 23 Hen,o.46 Fc are corurary. Andioanold jon 
i dh ET enV 3 VVrit abate for Rt onkire of che "+15 reagee 


in our boo 
mandant ſhall noc have a new V VYris'by-Joarneys Accomprs , becauſe the furlt V Vrir 
f ble colour of cauſe; and therewith 


was begun without caulc, and without any pr 
agrceth 33 Hen.6. Bur a Precipe of a Mannor being abated by nontenure of the par- 
aule the Tenant was 


nie, the demandanc ſhall have a Wric by Journeys Accompes, 
Tenant to the ri lue for which che new Writ 15 br - and it is hard co drive the 
Tenant to know in whom every part of the Mannor 1s, and therewith hs Ed, 
$-+$9. So if the P- ecipe abate by Joymtenancie of part of the Tenancy, char 
&ery Joyntenant is le1ſed of the whole:;apd may occupy in the whole, he ſhall haven 
new Writ by Journeys Accompts-17E. 3.39. 38E.3-16. 33 H.6.2.41E.3.4-33H.6,2.A 
Judicial Writ ſhall ne+ er be purchaſed by Journeys accompry, as it is holdenin 23H, 
6.52-27 E.3.84.& 45 E.z.1.Journcys accomprs 10.and rhe reaſon is,becauſe that a 
Judicial Writ thall pever abate for want of Form;q Hen.6,3,4. Alſo a man ſhall never 
have a Writ by Journeys accompts in ocher Court than the firſt Wrir was » as it is hol- 
denin $E4d.3.386.8 Aſs.p, 8.18 Ed. 3. Efopel 263- A Writof fontiog cagits 
roy wat —3 9 crhegn lame quantity that rhe firſt Writ ipeth as ir is ad- 
| io13 Her.4.12, 4. And regularly a Wric of Journeys accompts doth not lye 
but thoſe who are parties co the firſt VVrir, as where ove of the plainats 
dzeth, or one of the dctendants. Yide 3 E. 3.428.10 E.3.498% 8 H.5.6.7 Hen.g.17, 
24 25. T5 E:g- Journeys accompts 14.43 E-3.16.48E.3.23- 33 H.6-3. 21 H.6 

po Wric ſhall be t by Journeys accompts bur where the firſt Writ is ſerved, 
and rerurned of record) 14 Hy. Br in no cale where rhere is a ſole plaincit or de- 
mandanc, and he dyeth there his Heirs or Execucors ſhall never have a Wric by Jour- 
neys accomprts, although ir be in a Qzere Imped, where the death after the fix monchs 
1s peremptory, as it appeaferh in 19 E. 2. Derreine prefeurwent 21, F.N, B. $2.6. 10 
OY ac Roveri caſe, 2; It was reſolved, that inthe caſe at Bar Tnew 

:Ic 

fore if it be againtt 
firſt Wrir 


theſe words 
ic is (aid inche Replication ( recicing the former wrir, that che 


$ accompts. 3, When a writ is | cats | 
ſame __ 


(8) 


—.. Ad 
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=. FB ſhew ail in cetcain:y ) ſwper gue, the deman {ant per dictas compurar. recenter rmlir quod- 
b Id taam breve, &c.,) For the alleging of Journeys accomprs is alwaies cither by way ot 
a - ow; Connrer-plea to outte the Tenant of voucher, as is the cale at bar ; or by way ot 
# Replication, as it is commonly to oulte the Tenant to plead Nontevure, or Joynce - 
nancy, or any other plea which ariſeth upon marter after the daie of the ficit wrir. 
See the Bock of Encries tir. Journeys accomprs 382.6, And Journeys accompts or 
by accomyt of daies, ie. recemter, an.j with diligence. ide Bratton 1;b.4. fol.176.,where 
he ſaith, Eo quod propter aliquem defetl um cad:t primum breve cuns forte inepee fit concep - 
tum , vel alio modo vitieſwn quod non ſtare peſſitz, © diſſeiſitxs incontinexti impetrare 
mcipiat alind breve , fc. By which 1t appeareth that the ſecond Writ ought to bee 
brought inreaſonable avd convenient time to be diicuſſed by the Juſtices ; for which 
cauſe rhe demandanc ongut alwayes pur certain the abatement of the firtt writ , ſo 
chat it may appearto the Court, if the latter writ was purchaſed by Journeys ac- 
compts, 7 Ed.3-203+ acc. vide 18 £d.3.24- & 32 Ed. 3. Journeys accomprs 16; thar 
fifteen daies were allowed. | 


<< 


Ientlemans Cale. Part VL 


| Paſe, 25Bliz, berween Cray and Jentlemenin the Kings 
ra Bench , divers points were reſolved concerning 
Judges of Court. 


lentlemans Calc. 


I; is to be obſerved, that the words of .a Writ of Right direQed to the Lord of a 


Mannor are, Precipimas tibi, go rettum teneas A de B de uwno meſſwagio,&c. 
And the words of a Writof J»fticies are, Rex vic S,Salmtem. Prectibi quod Juſticies A. 
qued jufte & ſine dilatione redilas B 20. & ce And fo of other Writs whichare Vicoun- 
rel. Sothe Wrir of Droit cloſe is direRed to the Lord of the Mannor ; Precipiners tibs 
qued ſecundum conſuetudinom manerii » &c. plenum rettum teneas , Oc. de nno meſſnagie. 
Andthe Writs are inthe ſame words when they ate directed tothe Bailifsof a Man- 
nor. And apon the words aforeſaid ic was obxeRed, that in ſuch caſes the Lord , or 
che Baylifs-or theSherif,areJv they have authority by the Kings Wriczand the 
Writs are direRed to them, and not to the ſuters ; and therefore ir was ſaid, That the 
difference is, when the plea is in ancient Demeſne » Courc Baron or County Court 
without wric » there the ſurers are Judges ; bur when the writ is direed tothe 
Lard, or Baylifs, or Sherif, by which chey are commanded to doe Right and Juſtice 
to the parties, there they are Judges. Alſo it was ſaid y that by foxce of Juſticies a 
plea may be bolden in the Countie above forty ſhillings , and therefore ic is reaſon 
that apother Judge: ſhould beappointed than the ſuters, who of common right are 
Judges of {mall chings under forty ſhillings. And to this purpoſe are ſome opinions 
in 1emp. Edw, 1.tit, Det. 177. 21 Edi. 4.66. & 21 Hen. 6.tit. Retorne 17. 21 Hen. 

6.34. 44 Edw. 3.10. where Finchden th , where the admeaturement of power 
is made before the Sherif, the Sherif is Jadge. Bur upon conſideration of all the 
Books it was reſolyed ,. that innone of the (aid Caſes , , 6 Lord of a Mannor , or 
the Baylifs, or Sherif are Judges ;, bur bee the plea holden by writ » or without writ 
the ſurers are Judger. And the reaſop. why the writ ſhall bee direed to the 
Lord , or. Sherif, &c. is, becauſe rhe Court Baron is the Lords Conrr, and the Coun- 
ty Court 18: the Sherifs Con; and therefore ic is great reaſon the writ be diteRed 
ro him. ro, whom the, Court doth belong ,. to the end he ſee two things pertor- 

. med.. 1, To hold his Covurcs that Juſticeand Right be therein. done to the par- 
ries. 2+ That be anſweredehe profics of his Court which belong! cohim. Bur in 
cale where they hold plea by force of the Kings writ, it doth noc change the ne 


Part, VL  Morrices Caſe, } 


2nd juriſdiction of rhe Courc : For as theſe withouc writs are not Courts of Record, 
ſo when the plea is holden by wric , the Courts are of the;4ame- nature.;; for upon a 


Judgemenc given in both cales, a writ of falſe Judaement lyeth ,avd nor. 4 wric of ig ; 


Frror: Bur if che writ which of Record ſhould confiiruce a new Jadgeav/s. the 
Lord in the one caſe , and the Sherit ,&c, in the other, then the authority of the 
being by the Kings Writ » which is of Record , the Court. as to:this: purpoſe 
ſhall be atio of Record , which is very faiſe. For without queſtion,  a#itapearerh 
by F. N. B. and ail the books, a writ of falſe Judgement lyech'in ſuch Gale: 
the plea be bolden by wric - Alſo che Kings writ cannot alter the juriidicton et-tbe 
Court Baron, County » Hundred ,” &c. which are all Conrts ac the Common 
Law » andhare Judges authorized and appointed it them by the Law ;-and- 
fore all rhings determinable in thoſe Courts ought to be decermincd by lie 
the ſame Courrs ; but it is true the King may create a new Court, and appoint new 
Judges init ; bur after the Court is eftabliſhed and created , the Judges of che Courr 
to derermaine the matters ivihe Court, And therefore nenher the Lord of 
antient demeipe , nor of a Court Baron, nor the Sheriff if che County Court 5 when 
the plea is bojden by writ of Right, Juſiicies; Admeaſuremenc &c-are z bur che 
Sucers , who are by the Common Law, are the Judges of tke Court. therewith 
agree the books in 34 H.6.35- 39H. 6, $., 7 E. 4. 27. 6 E.4. 3.12 H.7, i6, Ac. 
And obſerve well the words of the wri: in the Regilter, 106. Rex [eftaroribus,, Cur. 
I. MHanerii de G. que oft de ant quo dominice ( orone Anglia, ut dicitar, Salutens, Cum 
yy" | ſnerndinem infra mane/14 , que bu\uſmedi antique drminics { oro- 
u4 ens exiftunt, ut dicizur, uſutatis in placitis in Curia cornundem Maneriorun 
pendemibas , cune ad judeciam inde reddendun /: plicitaum, ſeit aores hujuſmodi carie ad 
judicia iz placitis inde reddend. licite procedere debeant & conſuevernnt torts temporibus re- 
meatt:s, And there it appeareth, that the plea did there depend by a wric of Droic 
cleſe, Oc. Vobhu mandemas Cc. 4d inde re cum on celeritate proceda- 
tic &c. by which ir appeareth, that although the plea is holden by writ , yer the ſu- 
rersare the ovly Judges. Ir appeareth allo by the ſaid books, That in a Hundred 
Court + the furers are judges and foche Law 'well reiolied in a Caſe , wherein 
there was variance ino; 1nions in our books. Bur in ſome Caſe, the Sheriff is made 
um 9 me as in Rediſſeifin, by che Scarute of Merton, cap. 3. — 
is proceeding» by force of that AR: is of Record; and a writ of Error lyeth 
judgement'given apaintt him, &c. vide 44 E. 3. 10. In a Court of Pizowders the 
Steward is , 6H.4. 3. acc. 7E+ 4.22. Inthe Leet the Steward, and in che 
Torve the to padee, 10H.6.7, 7 H.6.1:. 12 H.7.15. In the Court of 
Marſhalſea , The Steward and Marſhal of the Kings Houle are Judges, 19 E. 4. 8, 
F.N. B.24t. 20E.4.16. 7 H.6.3. 4 H.g. 8. eArtic. ſuper Chartas , cap. 3. * 


Paſc, 27 Eliz. in the Common Pleas, 
Aerrices Cale. | 


rn mitend Aforrice the caſe was _ Uh pagan are with war- 
and partition was made berweent I 4 wrik.of pareitione 
faciends, by force of the Scarute of 31 H. 8.cap. 1. it vas ad; rake 
warranty doch remain , decante by waieahoy are crmpeiiedle by (ho Sooweſrn which 
every one 3s partie ) to make partition » and the partie kl went remedy ac- 
cording tothe AR > oregon ny any bers = operation of the ſaid 
Scatmtes to which every one is 2 party - Bur if they had made partitiod) by deed , by 
conlene , aker the 1aid ac , alchough they were compellable by wric10'make parrici- 
on , yer foraimuch as they have not purſued che Scacore to: make -parricion: by 
wi ſuch cauſe. ſuch particion doth remain at the Common La | 


w and 
c the warranty is gone, aSir is agreed in 29 E. 3, tity warrantic. And. 
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Part VL. 


Caſes of Pardon. 


ition but by Writ de partitione f icienda onelyy bur 
were before. And it wasſaid, 1: chere bee rwo 


an Aﬀize, and apon his prayer hath judgemenc ro recover in leveraltic, in 
this caſe the warramie is youe; for although he hach 


his cale for partition by Judgement , yer 
he who is bound by the warrantie, is nor partic, of privy,or conſenting toit , as hee 
is when ion is made n_— —_ wenn b __ _— = al- 
chough Books arc , udgemenr (hall ven to in ſereraliie ta 
che cale off: as ,a5 10 Edw.3.40.% 10 Afi 7. I conceive it ſhall be 
hard in Law.co maincain che Judgement :For 1.the Plajocif inche Atliſe ought for to 
IIA to his plaint, and char isof nothing io ſeverall. 2. He ought in the 
Aſfiſe eo recover by view of the Recognicors, and they have nur rhe view of any thing 
in ſeveraltie.' 3. It ſhall be ro che plaintifs prejudice as well for the ſurvivor, as 
for warramieand the like : And cherewith agreeth 28 Af- p-35. whire the cate was 


nor upon any opinica at the Aſſes bur upon a tjornment into the Common Pleas,and 
there adjupged chac the Plaintif ſhould recover ally » alchough che Plaincif 
hiaxelf x + that the Judgement might be , chache hold in ſeveraicy ; tor the 


the party (hall not alter the Judgemenc of the Law in tuch caſc. 


prayer 


Caſcsof Pardon- 


Hill. 29 Blizz: 


Das Pardon of 28 Ez. doth pardon all Felonies, &c. In which Bur- 
was excepted. Andthis Term ic was asked all the Judges of Exglend , If 
the accainder of one for a Burglary be excepted ? And it wasobxcRed ; that by the 
Attainder and Judgement the otfence of B » which was bur marcer in fa& is 
(Shy ate; den (inn (b name of Bear) coped, any conſent 
© in& ; ir-is not (by name of B excepted, 
ILY ns EE an Fg bm rm DSI Iber 
ac was ; for i excepted , although ir doth nac 
appear to he fan of the Low Bafr tins yore and is left corryal, if ic be 
Burglary or not , 4 fortiors, when the Burglary appearech on Record by Judgement 
(6] of Law, nora} gray rt And ic was ſaid, That the Burglarie was not extin& 
bur had received ſoch Judgement ( by which ic is manifeſt ) as che Law requicerh , 
which J long as itremainerh in force}, che offener cannoc be called in 
queſtion For the Burglary, becauſe the Law hach had ics end ; bur char proverth noc 
bur char ety SR paglery conlants El 20 Aſp.7.4, was bound in a Sta- 
cure of ewency pound to B, Biued Execution, and the Land of A was d-livered to 
B in Execution uncill he had levyed the rwenty pound, and afterwards B made a de- 
fealance to ad by Indencore , thar if A paid mrs 3 ne at a certain day, char 
then the Reco » vis. thie Scarnre of cewency ſhould _—_ nd ic 
thac the Starure was executed , yer the e of the 
in Law to arte wn the —_ _ Execution ic; 
igche Foundation ; and therefore i deftroyed , all which is 
alſo. So in the principal caſe, although the Jury have 
of , andtherearon he hath J 3” Yer the 
i led was ic ace, Allo fx im wy a Repo, where BY the cx: 
C is in my F, the ex- 
ception of the offence in che General Pardon , all dependants opon ic ere alſo excep- 


red 


ASais* 
"Ta 


—— —_ — — ——— 
Pafr VI.  Aruadels. Cole. nd 
ted. And yet it a man beatiainced oftelony by Judgeaienc » Ouclawric »of Abjurati> , // © «/A8 
emi rmmdbate ing cncdenceheammratly the felony, it 1s nought worth, bug pr/ oy 
the reaſon thereof is not becauſe that by the Attainder che yiscztinR , but char //* 
ding onariyintoamcd (os lp cnghe 20.00] of the rrve qtiate- of the cauſe, | _ 2208 
for prra . veacuce if be had beer informed of the tub of all the- proceedings » be 7 WI. 
woald ace bare pardoned it , vide 9 £. 4.28. and 19 E« 3. Corove,, 124. 14 Hig,) © s 


% 
440 Fba- < \ 


1 6, 4$1-Sawford 1025, Bur if a Man be atuainted of jelonie , and the king pardon VEE 

peitvibe Adtainder, and « xecution of it aiſo, this pardon ſhall be dilalloweds becauſe _ 

the King cannar pardon the felony by exprefie words» 45 it 15 ad in 8H, 4.33 # 
k 6, which proverb char the (elonic doth remain. Bus 33 H. v9. 50. 1t murder or pe 


Trealon de made oy way nmaggr® 7 Ny Treaſon is extine , fc 
gh Treafon doth pbevery leſſe offence, vide. CA, 6. and 7 Ehz,Dyer 235, 
« Man kallecb bis Maſter , and peric Treaſon is. pardoned by ihe ; 
and Murder is excepted , he ſhall be diſcharged , for petit Treaſop 1s , and 
more, vide 20 Eliz., Dyer. One Burton Parion of [sbeck, in Leiceſterſhire was deprived, 
axno 12 Eliz, for Aduicerie committed awe 11 Eliz. Andafterwards by the general 
pardon 2+. April 13 Eliz.. the offences of Adultery amongſt ochiers were 
before the 1 4th. day of Feb. then laſt palt,, and ir was ſaid that before the pardon, 


Crimes aduler 'T ; » 4nd therefore :the ſentence re- 
mined in force; RA WO HIGagt/ Tea her rh fevrence ſhort nog by the re- [14] 
lation of the ſaid pardon be made void, bar at the mott voidable, and until ic 
be reverſed by another ſemence the deprivarion ſtood inforce , and he who was at- 
rer his deprivation admicted, inftir and induced remaineth Parſon rill the firſt 
ſencence. by another be innulled; Bur ic was anſwered and reſolved , that the 
wazdeprived, by force ofche faid pardon, is vow become Parion 4- 
[mhow , and (emence declarioe the faid ——_— to be void ; For by che 
chargaut , conſdquence [ dependeth | ditcharged. no 
Lucherweas inthe Parſon 5 of fault 311 pleading ; my the (ime ofthe ſemence he 
had wor may matcer of-di baric tame: ex poſ# fafto , by relation of the wm 
mats w and the party deprived ſhall noc be driven co 2 > 
Beciefiattical Court rohave. it there - And fo it Remeth if ove : 
hewr 10000) Tt rm} os Gs nor eb che felovie 'is 
perdemar, iſcharged , hath noc any remedy by Error, or & 
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 iF Equire w3s indicted ofdhe murder of one wilkiaw Parker, and the 
/ 10 be dove at che Cary of wiſteninffer, mic. in a ceriaim firgct 
there » Kings ftreet, in che Pariſh of $r;-<47 + in the in} Coumpiot 


Middleſex : Ando this Inditment «Arzzde/ pleaded Not guilty , for the tryal of 

DR oponeoemmnadeb inte wdhers Weſt m. And che 

Defendant guilcy. it in arrett of Judgement , thar the viine onghc 

cohave been on of che Pariſh ſooo ; hee dodbe the 

ces did meeTac Serjeants Inne, and afrer many 
cryal ſhall be our of ſuch place , which by 


- Ml." « \# 42% = * "Y 
Frey 4 "2 = # E 
4* 
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vo . '/Treperts Calc. Part VI, 
= ky 5$ to one; the viine ſhall be our of the ocher Town ; tor that is the molt certain. And 
&/ » if Treſ;aſs or orher Action be brought in a Mannor , &<. the viſne ſhall come out of 
* © of ks Mannor : But if the Mannor be alleged ro be in a Town, there becauſe the Town 
p-, wy Lu more certain thar the Mannor ( for rhar may extendinro-many Towns ) the viſne 
. of come our of the Town, as it isholdenin 6 Hev.7.34. 1x Hen,9.22 4, 9 
4 z a. 2 Ed.q-26. 39 Hen-647.93, &c. So inthe principal caſe becauſe the Pariſh ſhall 
Eaed (+ be intended more certain than the Cirry, for this caule the viſne ſhall be rather of the 
be Periſh than of the Cirty- And althoogh that a Pariſh is 2 place uncertain, and may 
K compretiend divets Towns , as it is holden in 4£4.4.41. 5 Ed.4-20.125. 22 Ed.4.2. 
L. + poo 24 Hens. Yet whena Pariſh is alleged co be ina Cirry,there the viſne 

11 "come from rhe Pariſh, x Ed. 3- 8.7 Hen.6.38. and it ſhall be intended char the 
Pariſh is lefſer than the Citty. And afterwards it was awarded chat the Ttyall was 
infuſicient, at14 a new Yenire facias awarded to try the Iflue again, becaule his life was 


never in jeopardy. 


— | — ——— 


Mich. 36 & 37 Blix, 1n the Kings betchy © © © 
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=_ pon Not gui'ty pleaded, the 
Gon a ar ae) r life, the Reczs indter to, Bun 


tk < 


_ £54 
G47 

—_ Hh mn New” 
& 1 declared upon a-joynd againſt in- 
i w__ FE: Al(o. it/was holden by the Court, Thar if Leſlce for life, and he in the Remainder 
| o- * "268 Reverſion in fee make a Feoffment by deed, each giveth his eſtate , vinubeilee for 
4 We; St life his eſtate by Livery, and the Fee-fumple doth move and paſs from him in the Re- 


mainder or Reverſion. But if it were by word, then ic ſhall be the Feoffmene of him 
+». ##+hc Remainder of Reverſion, and the ſurrender of, Leflee tor life, for otherwiſe no- 
by them» That in the Cate at bar, al- 
x that the Leaſe was by Deed indented, it ſhall be no conclukhor ; for when the 


_—_—— CT 


A — ah Z ,z thing ſhall paſſe by word. And it was holden 


;ioheras 

rs of Leſſee tor life by Deed inden- 
red ſhall be an ERoppel after his death, becauſe the commencement of it rook etfeR 
by way of palling of an Intereſt. And Pephaps Chief Juſtice ſaid , Thar if Tenant tor 
lifeand he in the Reverſion make agiftintiylerentidring Renc , the Lefſee ſhall have 
che Rent during his lite ; for the making of a greater effate is not any forfeiture, be - 
caaſe: he: joyneth- wich him in the :Reverſion: Aadif Terane forllleywinthie © e 
Rererhon had made a Feoffmenr by Deed at the Common Law ,/ the Feoffee ſhoald 
hold of the Lefſee during life. Note bexea © 11 0 en hb 


Edens Caſe, " Caers Caſe. 
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Leners Pa rf Recs and wel 
he (G ene eſt of, CRE Now con- 

zers Pacenng , in which caſes ir ſhall be rrycd where: the Land tyexb ; 

Vide 8 Elz.Dyer, 253. ADB <2) hh mm 


aan k@  6©£ il .o@of.. cos ti lc(eaAA_SS A _ — 


< CIC ICY 


—_—— »— =" — CORR IS 


Hill. ;9 Bl in the Common Pleas, 
| Cohers Calc. | 


" in ris 4 
AxTOeer— me the Land, ro che incenc char wich rhe 


this difference 
Crete. Lay 


CN aber hloraadthecal 
3 and mah rs 
{ his Witch but an ERare for life wich 
conttaymnet mae oe 

And; 2 

Laws ©: Andic was reſolved, that 

had boc an Edlate for life the Remelndet to their children for 
them EttaccTayle by contiruQion 
ator. Bur it was reſolved.chac ſuch 


ancient Common Law did xx b 
was tofit in the ſear of ty teen nn ve es ei 
A thin the Gme-nd- Men x.fk qo recount 


lik the. Remainder co c pan ar7TIN chaos] *_ ooyrcaning 
the words only res br ita Eftace tayle io this caſe. 
Prpebleimem intent ought to be manifeſt and certain, and ſo expreſſed in che Will : : And 


caſe noſuch incenc appeareth; for peradvenuure his reired or good Law) agree with 


- the Common Law : And theretore this difference was reſol Law ” 


: 


A. — 


- 


Sir Edward Cleres Cale. Ir 


of A. deviſerh- lands to B. and to bis Childr.p or i1ues , and be hath noc any wine at = 


the rime ofthe deviſe » thar the ſame is an ctiate tail ; for the incenc of che deviſor 
is manife# and certain thar bis child ren or ifives ſhould take) and as immediate devi- 
ſees they cannor rake » becauſe they are not in rerwm naiw741and by way of Remain- 
der they cannot for it was voc bis intent, for the. gift is immediate » and 
becauſe then words ſhall be raken as words of limitation, ſc. as mach as children 


ec iſſues ot his body ; for every child or ifſue ought to be of the bodie , and there- 
with agrecth a Caſc , Trizie_ 4 E/z.. reported Bendloes , where the caſe 
was , Chat a deviſe was tothe Husband atd wiſe » and to the Men Children. of their 


bodies » and ic did nor appear inthe caſe that they had any iiſue male ar the 
rime deviie:And therfore it was adj char they had any eftate rail,co them 
and the beirs males of their bodies : Bur if a mar deviſeth lands to A.and to his chil- 
dren ox ifiues , and they then have iiſve of their bodies; there his ex intenc 
may take co the rate of the Common Law,and no! and certain 
InCene in the will co the comrary. And therefore in ſuch C ale, they (ball 
not have but a joyme cfiare for their I1ves. Bur ir was reſoived, chat if a man) as in 
hocelorniur, Jordfigh 


Landto the Husband and Wife, and after their deceale to 
their Children , or the remainder to their Children , in this caſe alcbough 


he hath 
nor avy child at the time » yer every Child which they have ater may take by way of 


remaind-r , ac ro the rule of the Common Law ; for his incene doth appear 
pre not take immediatly , bur after the deviſe of Rowland 
and his wi 


Mich. 41 and 42 Eliz, 


Sir Edward Cleres Caſe. 


an Aﬀfize by Parker againſt Sir Edward Clere Knight , of lands in the County of 
bh ——— Sram, rg Clement Harweed \e1\edof 3 acresof land), and every 
one ot equal value , bolden is { aprre, made a Feotiment in Fee of 2 'of them ro the 
ule of bis wiſe for life» for ber joyncure ,, and afterwards made a Feoffmenc by deed of 
the 3 acre, ro the uſc ot ſoch periop and perſons, and of fuch efiate and efiates as be 
ſhould limit and appoinx by his la& will in writing ; and afterwards by his laſt will 
in writings: be deviied the faid 3 Acre to one in Fee (under whom the Plaintiff 
—_— And ifthis deviſe bares, wen veg gn ve not, or for 3 
parts of ic , or void for all, was the queſiton. ip this caſe 4 points wete refol- 
nine TanandSnk Publeve Afize of the fai i County 
upon with-the orher Juftices. 2. Ifa man be ſeiſed of lands in fee, 
maketh a feofmene ro the. uſe of ſuch perſon and perſons » and of ſuch eftate and e- 
ares a5 be ſhall appoine by bis will , char by operation of Law the ule doch reft in 
the Feaffor, and he is fotolia Feache: ico Oppitcortancinegttind- 
cation be made according tobis » vide Z#. 109, When a man makerh a Feof- 
ment crothe wſcot his latt will, be bach the uſc inthe mean time. 2.1f in ſuch Caſe the 
tohis power reſerved to him npon the Fe- 


(5 


oy 2-v wma! . 

/ having any land is Capite.3.1f a map maketh a Feoffment in Fee of hotden is Ce- 

, 4 ph S he uſe of bis at will, although he deviſeth tbe land wich reference co che 
6. Feotfiment , yer the will is void for a third part : For a Feoffment to the nſe ofhis- 
IJ will; and to the uſe of him and his heirs iv all ove. 4+ 1o-the caſe at bar, when 
Ce > Chament Harweed bad conveyed 2 parts to the wie of his wiſe by aR execuceqhe could 
E” not as owner of the land demiſe any part of the refidue by his will , ſo that he had 
a br 19> mean Pram tc re. amy a he had 
ut before, either tolimir it according to his power , oc 
ns, for ip the caſe ac bar as owner of the Land ( having 
conveyed 2 parts tothe uſe of bis wife as above ) he could nor make any devile » and 
for this cauſe, che deviſ@onght of neceſſity to enure to a limitation of an uſe , or o- 


herwiſe the deviſe ſhall be ucerly void - And j was eiven : for 
the Plaincif for the whole land fo deviſed. afrer che ning for 
Clere brought a writ of Error inthe Kings Bench , buc did nor prevail, bur the | 

mem was affirmed. udoe- 


p 


Co 
«& 


- 5 g | | 

F, 7 Je nntin iuch caſe , the land being holden # Cape, the deviic is good for 2 patts, and 
+ 5 2-50 void for he thied part. For as the Owner of the land be cannor: pole ances And 

| > pre the d2viſe cannoc take effet by the will fos 2 pazrs, and by che Feoffmens 

Pe Chor be 3 part; For he made has deviſe as Owner, and noe according to his auchori- 

A iy, and higdeviſe ſhall be of as much validicy as the wili}of other Owner 
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nog power to demiſe 
nor elteQion 28 in the caſe p 
ro deviſe ic as owner of the 
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Hill, 37 Ek, rot, 16. inthe Common Pleas. 


 Packmans Caſe. 


7 Dx WY { brought av Akon upon the Caſe npon Trover inſt Packwes , and the 

F: of (4 _ caſe was tuch , A mandied inteſtate , 'avd the Orduary commireed Adami- 
: x co lirapger, and afterwards che next of Kin of the Incefiare ſued aciuati 
Ah ipthe Spicirual Courr, tohave it repeated; En dmini 

2, /* + , «todeleat the Plaintiff in the Spiricnal Court of the ot his fure, fold the goods 
pain of tbe Incefiate co the Defendant * And atrerwards the Lecters of adminiliration are 
ds 0 evoked by ſentence , apdhe firſt ſemence annulled and made void , and afrerwrards 
ger,” Ac was committed rothe Plaimiff. And it was reſolved that the ation 
"1 did not ie: And the Plainciff did diſcontinue bis ation: And in this 
JL. [19] Ae difference was taken berween this ſure by cication , which is ro countermand oc 
/ —>2 <4 evoke the former letters of Adminitiration, and » which always is to reverſe 
p- a farmer ſentence; for the Appeal doth ſuſpend che ſentevce; otherwilc is ir 
| Inns En nenicioe 
4 pert goods in him'wi queſtion , we them towhom he wall. 
i Anda the Lenecs df deleiadiineties bo efron x and re- 
'I vokeds yer the ſame cannot make void the gifc. Bur if the git be by Covia, ic ſhall 
be aw by che Srature of 1 3. Ekiz.. againita Creditor, bur it remains 
the ſecond Adminiſtrator ; Andif an Admini doth wafie che 
watde Adminiſtration is commirced ro anocher , yer any Debcor ſh 


6 / 644 = 
'4 


vide 17 Eliz.. Dyer ; 339 the like caſe, and 34 H. 6: 14- may 
cn And ic was holden in ſuch caſe , if fonch Adminitiracor be- 
Condition 


xv broken , giverh away the | | and afrerwards the 
conditionic broke, yer che gife funderb good: And Seterre Reader # maniket 
ciffercnce berween rhis caſe, andche caſe of 17 Etiz, Bor in ourcaſe the adminifira- 
ton gramed was lawful, andthe gift alto layfull , MINS ee ay 


® 


ed rhe feco 
without 
— dminittration being revoked by ſentence, declaredeo be volt the 
rers of adminittration beivg ſentence, a1 the 
Donde who was party tO the Covin being in Execution ſhould not have an Aede- 
= la; *But the ſame is noc to be likened ro our caſe , for there the Defendane- 
chimed by ihe ſecond adminitiration» which is ceclare& to be yord , and the "hilt? 
always in force, {o that the ſecond adminiliration was never lawtull ; Bur in oar- 
caſe the firſt Admiviliration was lawfull > untxl 1t was countermanded, and ſoa dif- 


ference » q#0d nota. 


Hull. 38, Eliz ln the Kings Bench- 


Gregores Calc, 


Cos bronght a Writ of Error againſt Bluſhfield, and the Caſe was, that B. 


xought a Replevin in the Court of Ladlow ( which is a Coure ol eched Jegoind : 


C. cams pro domina Regina » quam pro ſe ipſo» upon the Starute of 4 and y Ph. 

(which ſee in Rajtal, Draperie 13 5. ) which forbidderh that nope ſhall weave 'any 
woollen Cloch; or Kerhes , if he hath not been Apprenrice , or exerciſed the trade , 
&c. by 7 years, upon painof forfeirure of ſuch Cloth, or the value ot it » the pepalry 


to be recovered by Aion, Bill > Plairg, or Information in any Court of Record , ny. act; 
= 


which no aſloign, proteftion, &c. And 3 Errors were aſſigned. 1. That the 
branch of the A& was abrogated and taken away by the Scacnre of 5 Ez. cap. 4. 4 

new allocawr. For looking into the Statute » they botifiandr 
Gid thac alatter Srarute in the afhrmarive ſhall not rake yy 
rather if che former be particular , and the latter geteral. 2 Error affi Was) 
thar rhe Plaintiff by the Starure of 18 Ez. c4p. 5. ought tobave ſued by original , or 
by information, and !o was it adjudged , Hill. 30 Eliz.. in this Court between #e- 
deſden and Clark, , where the Defendanc was ſued by Bill upon the Statute of 23 H.6, 
Sheriffs, and adjudged the action did nor lie. The 3 Error war, that although char 
Ludlow be a Court of Record, yer it is pot ſuch a Court as is imcended by the Statnre, 
for 2 cauſes. 1. The Courts incended by the Statute, propter excellemian, are the '4 
Courrs of Record at Weftwinfter, which are general Courrs of Record, and there- 
fore it ſhall be in general ipeech ſo intended ; as Eicuage » which is either incercain 
of certain, incertain, as ſervitiam militare ; and certain is ſervitians ſoce , quia quens- 
admodum certituds (cutagit facis ſocagiums , ita incertituds facit ſervitiens mititare : And 
_ Littleton faith , That if a man {peaketh general of Eſcuage , it ſhall be intended( ſe- 
cunduns Excellextiams ) in Common ipeech , of the molt excellent ſervices and that 
1s Knighrs ſervice for the defence of the Realm , and not of Socage. And 10 &. 4+ 
106, Hirbe lly ſpoken of proof, although there are many proofs in Law, yet 
n« ſhall be ofthe bet proof , and that is by Jury. And 20 H.6.17. If it be gene- 
rally the Fealt of St. CAlicheel , where there are 2 Feaſts » it ſhall be inten- 
ded of the moſt worthy and potorious Fealt. And 37 H. 6.29. 21 H.6.8.and 13 
H. 4- 4. if ſpeech be of /. S. generally , it ſhall be intended the father, or of the eldeft 
6, and 7 Eliz., Dyer 236. where any Court of the Queen of Record, ſhall be imended 
one of the four eminent and moſt excellent Courts at Weftminier. 2. If the AR ſhall 
be intended according tothe Lerrer, ſc. ( in any Courr of Record) the Court of 
and Termiger, Gaol Delivery, Sewers, TTY Leet, Pipowders, and 
x 2 
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Ry 


( which are words excluſorie , and exc)ude all acher Pleas bur 
« Ziv) viz of Treſpaſs as done within the Kings houſe ( vis. where boch of the prreies 
ae of the Houſhold ) or of other Treſpaſs done withun the Verge ( viz. when ove of 
for Hehe parties igot the Houſhold) and (o ic hath been alwaies expounded. And there 


chaſein T 


PODS Michelharns C aſc. Part VL. 
$ ſhall be within the AQA; for cheſe and many others are Courts of R -— 
Then the ſame _ ple ro the confiruction of the Law, the Rule is, qued verbe <- 


& un dubio poſutey is bgniori & potentiori ſenſu. 3. The ancient ulage 


A {ach popular Ations or Informations hath beep , that although char the Intor- 


mer 149 pro dontine Regina quam pro ſeipſa exhibir the Information , yer if the Deſen- 
dant dd 2 ſpecial pleaxthe Queens Fuorney ſhall only reply. And it wi's meant 
by the makers of the AR y that the Sure ſhall be in ſuch Court where the Queen; 
Attorney may attend, for the benefit the Queen ſhall have by tuch ſurezand that is in 
the four Courts of Record at Weſtminfier, And tor theie two lait Errors the Judee- 


megt was reverſed. 


Paſc.;8 Bliz: In the Kings bench. 


Michtterns Caſe. 


N a Writ of Error between Baptiff and cIichelborn , the Caſe ; That an ARion of 
Treſpaſs upon the caſe of Trover and Converſion, within the Verge, was broughc 
in the Court of Aarſhalſes , where none of the parties was of the Houſhold , and 


Judgement given,a Writ of Error was brought io the Kings Bench. It appeareth 
by Bricees (who wrote in 5 E.1.) fel.1.and by Flera lib.2.£4p.3:4,5 8cahat a Juci- 


A hion of the CMarſha/ſes at the Common Law was doubcfull; and therefore the 
{rc a. Statute of 28 Edw. 1, Ancients ſuper 


{bartas cap. 3. ietircertain ; for the Preamble 
is of what Pleas they ought to bold; And cherefore-it is EnaQed, That they ſhall 
not hold plea of apy Freehold , viz. where the Freehold cometh in debate > por of 
Debt, nor of Covenant, nor of Contraſt made between the Kings people , bur opely 
y theſe which fol- 


fore inthe Kings Bench, Mich. 32 Hen. 6. Ret. 47. In Ecror between Ryade and Par. 
$inthe cot aaaher Error was aſſigned) but onely that none 
of the parties were of the Kipgs Houſe, and the Judgement for this Error was rever- 
ſed, and therewith agreech 10 Hes. 6,13. 3 Hex. 6.30. 19 Eaw.4.8.b. 20 Edw.4.6. 
22 Edw.4-31. vide 4 H.6.8. Fuz. Net, Brev.,241. Vid, The diverixie of Courts in his 

of c4, And ihe words of the ſaid AR are further; And of Concracts , 
and of Covenants that one of the Kings Honſe maketh with anocher of the fame 
Hauſe, and ip the ſame Houſe,and no where. So that for the nature of the A&i- 
ons, they onely hold plea in chree viz. Treſpaſs, Contract» apd Covenant, and of no 
ation which concerneth the Realcy. And tor perſons ip Treſpals within the Verge, 
Ic is ſufficient if one be of the Kings Houſe , bur in Contra and Covenants , both 
the Plaincif and Defendanc both ought to be of the Houſhold. And wide a Bill 
which paſſed both Houſezof Parliament» viz. che Lords and of the Commons ,arzo x 


Rich.2. Ry which ic is declared , That of ancient times their Juriſdiction was no o- 
ther, nor had been buc of Felony, Treſpaſs within the Verge , and atcer their Recorn , 
and of Covenant and Debt,due and made between the Kings Servants and thoſe who 
followed the Court z and that Lords and others who have Franchiſes may have tbeic 


Franchiſes as well wichin the Verge as qut of it, &c. To which che King anſwered , 


Kings Houle = 
ment » wisag 
private AR for the City of Lenden 30 Edw.1. remaining in the Treaſury , by which ic 
1s Enaaed, That where before the Steward and Marſhal \ che Court being often near 


Let the Marſhall have ſuch JuciſdiQRtion as before this time hith been reaſonably u- 
ſed ; and. if wa ar fo in ſpecial , ler him ain to the Steward of the 

il be done. So that ali it_ be por ap AR of Parlia- 
Declaration of the Law by boch tioules of Parliament. Vide a 


the 


PUrrV [- 4 Butlers Caſe, Ambreſia Gorges Caſe. 


the | Ciry of London , ſome Enqueiis are taken of * Treipatie and ocher things 
done within the faid Cicy, b-twizt ſome of the City onely» and between them and 
Foreiners Joyntly+ or betwixt Foreiners , and of which Treſpaſs and other things to 
the Steward and Marſhal by reaſon of the Verge the conuſance doth belong , That all 
fach Enqaetts (hall be caken within the City of Londow, and not elſwhere;&c. By 


which itaypearerh, that this Att (made within two yearsof the A& of Articali ſa- 


pey ebarras ) doth not rake away the ſaid AR , nor giveth them more anchority t 
they had belore: Bur the purview of the AR onely is; That of ſuch things done in 


Foaridan, wheteefiche conufans doth appertain to them) ſhall be iryed within the Ciry,' 


ind rot efwhere; Obſerve the laid Declaration 1 Rich.2. doth agree in effect with 
thexcr of eAricals ſuper chartas ; and afterwards in the principal Cafe the Judge- 
ment was reverſed. 


C 


Cty——— ——— -—_ _ —_— - 
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Paſc, 40 Eliz. in the Kings bench. 


Butler and Goodales Calc. 


Eweed Geadale Irvorimer, tans pro ſe,Cc, uponthe Statute cf 211 Hen, 8. of Non- 


AE; 


: [ ” 
cehdency» 20d Butler, Parſon of Downham in Norfelk,; upon 2 ſpecial Verdi& - 11j1. yy. 


was reſolved by the Courts that the Parian ought to abide upon his ReRory , viz. che -/ ne#2 
Parionage boute, and not in any other houte , although it be within the ſame Pariſh oy PA 


for the Stare: is intended , noc ovely for ſerving the Cure z and tor Hoſpitality , bur 
2i{o:for the maintening'of the houſes, not onely tor humielf, bur alſo ior his ſucceſſors, 
chat they alſo may keep;Hoſp a)icy rhere, And there 1t was agreed; thac Jawfal Im- 
priovmept without corlts. 15 a good excuſe of Non-rehdencie; io if there be not 
Parionagchonte there 4. fors /wporemia excuſar Legens.; and theſe caſ:s are exce 
out'of the Act by contiratinnot Law. And note » thas. itwas holden inthe Exche- 
quer,Trinie.z9 Eliz. That fickveſs without fraud, was aig a good excuſe,v:z.1f the Pa- 
£1-rt remove by advice of his Phytitian, bone fide, and tor better air ,and for recovery 
of his health. 


—_—— I D_ 


TORRE 


Mich. 49 ,41 Elz. inthe Court of Wards: 


- Ambroſia Gorges Caſe, 


raſe of Ambrofia, Daughter and Heir of Dowglas, Wife of Sir'Archur Gorge 
Daughter and Heir-of - Viicount Biades, was ſuch. Viſcounc Bindes was ſeiſed of 
divers Mannors in Tayic; fondry of thembolden by Knights ſervice is cape, and had 
Iiue thefaid Dowy {4 'who married Sir Archer Gorge , and by him had Iflue the ſaid 
Ambroja; Dowglas died inthe lifeof lier Father, and afrerwards the Viſcoune 

all which was found-/by Office » and that «A mbrofie was beir apparenc to her Father, 
and of rhe age of ſever years; and afterwards Ambroſia of pre mans mance 
annes nnbiles,was married by her Father to Fraxcis Gorge, lon of Sir T hemas Gorge;and 
afterwards Sir Archer took another Wife, and had Itiue a Son; and akerwards the 
Husband of Ambro/ie dyed, the laid Ambroſia being infre axes nubiles, viz... of the a; 
of renyears; and inthis Caſe two Queſtions were moved. 1.1f aD be fob 
an Heirapparenc to her Barher , thar during his life ſhe ſhall not be in Ward co che 


Xx 3 King ? 


, 


[22] 


Pawlest Marquis of VVincheſters Calc. Part VI. 
no > An4ic was objeacd » That the iaughter 1s nor (uch an Heir apparent that 
pores "im (hall have che Ward(ſbip of her ; bur ought ro be ſuch Heir apparent, thar 
:n> the life of che Facher) (hall conunue heir apparenc ; bur a Daughter is nor fuch 
'” for a Son may be born, or anocher Daughter may be born. Aud it was ſaid, 
of Land in Bocough-Eogliſh, or Gavelkind , the Son catmor endow his Wife ex 
favſw paris, becaule by ty he ſhall nat continue Heir. So is was laid, Thac 
ather ſhall oor have the Ward(hip of the Son and Heir apparent of Land in Bo- 
rough -Engiiſh holdep by Knights ſervice, becauſe that by poflibility he may nor con- 
tinue Heir-4pparent» Bur ac legrhy afcer greac deliberation, it was reſolved by the 
rwo Chief 3 aſtices, Popham and Anderſon, and Prriaew, Chicf Baton , That the Facher 
[5) ſhall-hare the Wardſhip of his Daughtes and Heir appareac fo log as ſhe concinuerh 
his Heir apparent ; and therewith agreeth the Books in ;1 Edv.3.Gard-144. 8 Ed.2. 
erw[.235.Fitz.Nat.Br, 143 0. 2.1 was relolved, that when the Father hath Iſſue a 
Son, that then the Daughter ſhall be in Ward to the Kling efhe then the Son was Heir 
zpparent and not the Daughter. 3+ It was reſolved, the Queen ſhould, noc- 
withlianding che ſaid Marlage » bave che Mariage of the ſaid Ambroſia; for it was 
no compleat Mariage , becauieto every Mariage there ought tobe conſent ; for, con- 
ſenſms, non concubitns facit marr maniuns, ; re udn poſſient bfr « anos nubiles. And 
upon conference had wich the Civalians , 1t was agreed , That after ſuch Mariage if 
the Husband dyeth) and the Wite marry agatn, 1t {ſhall nor be ſaid Bigamie. And the 
Book in the 30 Edw. 1. Gard.156, Thar it the Ancefior marrieth his Heir infra exnos 
aubilesy and dyeth, the Lord ſhall recover the body of the Infant , becauſe the Heir 
may dilagree. Temp. Ed.1.6id.12 8.a0d £2 Edv.r. ibid. 138 (which is miſ-rrioted, 
wiz,. ſeven years for tourteen years)acc. And no difterence as to _—_ berween 
diſavreement to the Mariage at che age of conſent, and dearh the ſaid age ; 
for when the Heir is married by the Father ivfr« anno; xubiles, an ot is, 
there clearly the Lord ſhall have the Ward. Pari ratioze ic was holden by ally when 
ſach i ge CI En infra aunes wmebiles , the Lord ſhall have 
the Wardſhip,7 .1 1h, by Babthorpe accorded in the caſe'of death. And it was a- 
ins chiscaſe, Thar the Grandfacher ſhall noc haye the Wardſhipof rhe Son with. 
1-200, the Father living ; and rthac che Sracure of Py a5ve Regis, cap. 6.'is bur an 
affitmance of the Common Law ; for che Law is fuch inthe caſe of a common perſon, 
ay it appeareth by the books aforeſaid. 


Trinit. 41 liz, In the Kings bench; 


Panlet Marquis of VVineheRers Caſt, © 

[23] 7 ms late Marq. of Wincheſter,as it was (| ed,made his la Will and Teftament 
j- 0 writing , and thereby did deviſe divers Mannors, Lands, Tenemencs of greac 
Ei value to his reputed Sons,and made them Executors. And further demiſed,thart divers 
Mannors L Tenemencs of great value fhoutd be fold by chem;and bequearhed 
aſo diversLegacies of Place;Monies;&c.AndthisWil was voucedto be praved 
the -Prerogaciie Court by the repured Sons: - And becauſe it doth a by divers 
by many nocoriouscircumttances; that the ſaid is deing fick , & 
mulce proveline ſenciiute, was not of ſane and perfect memory , as the Law re- 
quiferh ac the rime of the making ofthe ſaid ſuppoſed Will (for by the Law ic is noc 
buſhcicn: that rhe Tettacor be of emory,bur he ought co-have a dilpoling memocyzio 
EEC ie ES 
t9 fuch a me whi Law caileth fanc and perie& memory this mac- 

ok Lmeater a ings Lene y furpoig har io were newer 
| our of | , ing Was hot a 

tit tme of the making offs Will which matcersthe {aid Judges had pleaded-in the 


C 
Ci. 


WS a 


Parc VL Reades Caſe. $ 
——wcual Court , in itzy of the Probate of the ſaid Will. And it was moved by the 
cn General,of Counſel with cheMarquis,co have a Prohibicion generally to fiay þ 
all che proceedings inthe Eqclebafical Courts. ag. walkfor thaſLegacies and bequeſis//- 4 
' in the perlonalty, as for the Lands y and the reaſon and ground of his mocion was, ©; 
That forsfmuch as the Will concerning the Land , and the Teſtament concerning the [5] 
Goods are mizedtogether in one Will, if the Eccleſiaſtical Court ſhall proceed con- 
cernivg the Tetiamenc of the Goods, it ſhould prevent and vrejudice the Tryal in this 
Court : For if he were of ſane memory at the time of making of the Tettament 
Goods; he cannot be not of lene memory at the time ofrhe making of che Wilt 
T AT pI memory forimrer theamki por che it comcmnieg 
t ſhalt be fatd per at the rime of the making of the W1 
ee nd end cherefore the Probibicion ſhallbe general » quod fruit conce fot ans 
cariazs. And the Actorney General cited a Caſe berweey Loyd and AMee38,% 39 
Eks.. in this Court, where it was ruled accordingly is terminis terminanridus, and that 
no coalutarion ſhould be granced for any parry,cill rhe marter be rryed in this Courts 
quod nora, And thereupon the Prohibition was general by the Rule of the Court. And 


afrerwards the parties agreed. 


* 


Mich. 4 E 42 Eliz. in the Kings Bench. 
Reades Calc, | 


N Treſpaſſe Quere clanſan fregie by Wiliew Read Elq, againtt Wiliew eArmiger [24] : 
| iba The mdens dis pucitie » That A, #heatley Efquire was ſciſed in Fee , {o « #*****/ 
and leaſed ro him for years, and juflified ; the Plainciff replyed ; That the Ladyo4 bs 1% þ 
Greſhaw was leiſed in tec , and died ſeiſed, and the land di'cended to the Plaintiff, / «fe 
and maincamed his Court , without that that heath leaſed to the Defendant » up= 4 5+ 5 
on which ic was demurred. And it was objected rhac the (cifin in Te was traverſa- 
bic aod not the jeale 1 it he alleagerha a frrechoid ing Stranger; And if in Treſpaſſe» 
the Defendan ſaith , rhar the place is the freehold of A. and that he by his 
mandement , &c. the Commandement is not traverſable : If the Plaintiff claimeth 
by a tranger , for the freehold being alleged in a Stranger , the ſame ought ro be an- 
ſwered. Burt ic was adjudged that che Trarerfe was good : And there is a great dif- 
ference between the ſaid Cales, for in the one Cale the pleadiog is, that ar the timg 
of the Treipaiic , (uppoled it was the Freehold of A. Bur in the Caſe at Bar urs 
tendane plea.fech , chat long time before the Treſpaſie Mhearly was ſeiſed, &c. and 
fericd demiſed, &c. And that may be true » and that the Lady Greſhaw did difſeiſe 
him , and a diicens was caft : Sothar it is nox alleaged, That hearly was (eifſed in 
Fee at the time ofthe Treſpaſſe ( as in the orher cafe) and then the molt material 
thing to berraverſed is the leaſe, vide 4. E. 6.7rav br. 372.That in the ſame caſe the 
ſeibn in fee iscraverſable,v. Br.Trev. 217,21 H.7. 23,0 26.7 E.4-2.4.8 H.6.34.38 
H.8.Trav.26.2 1 Ekiz..Dyer 365.14 EL.Dy.31 2.26 H.8.4.22 E- lices9-7 E-3e1 1, 
2 E.4.I 1.4 it ſeemeth upon all the ſaid books, thar the one or the other 1y excher 
1s craverlable-at the pleature of the Plaimrif,vid4e.4.17.15 Hy. 3-16 H.6.D 
plea 83.1 Trefpaſſe the Detendane pleaded, Thar A.mas ſciſed, and enfeofſed.B, who [5] 
enicofted C.who enfeoffed D. whole ettate rhe Defepdanc hath , che Plainziff may 
traverie which of chem he will, 18 £,4. 26. In Trefſpaiſe the Defendant pleaderh, 
that 7. was'ſeiſed , and enſeoffed B. who enfeoffed the Defendant : The Plaingz 
laid that R, was ſciſed, 2nd diedfeiſed, and char the land deſcended to him, 
traverſed, abſqwe hoc, that 7. enfeoffed F. and it was adjudged 2 good trav 
and ſois 21H. 7. 33. Andthat is true in alt caſes where the wc. doth noc 
claim by avy mean corveyances from the Plaimif hignſe!f, for thax that is ca” 

Hil 


Hehars Caſe. Ruadacks C ale. Part VL 


Hill. 4: Bliz; inthe Kings Bench. 


Hehars Calc, 


A 


PP; /n HY was Plaintif ina Replevin againſt #hiver » the Defendant mage conuſans 
md . Y © Ks Baylif to Sir Joh» Harbers Mr. of the. Requelis, becauſe that Richard eArch 
4 4 ' wasPrebendarie of 7. and 1 Edw. 6- leaſed the Land, who &c.to John Arch for 90. 
b- years, who.2 Ez. granted the term to Jobauze Arch, who. 3 5 Eliz-granted the fame 
* {4 to Sadier,whogramed the fame to Sir fobn Harbert, and made conulance ter damave. 
$ / feazance: The Plaimif confeſſed the aflignment ro John Arch, prone, & te; Bur turther. 
ſaid, that Johamnetook ro Husband one Tarre,, who 9 Eliz. granted the term to the 
Plaintif , and traveried the grant tro Sadber , upon which the Avowant did demurte: 
Andi: was adjudged » that the Traverſe made the Bar tothe Avowric infufficient. 
[:'5} And Pophams Chief Juſtice delivered the reaſon thereof, becauſe that a Leale tor 
years cannot be 2ained but by lewfull grant; and therefore when one claimech a Leaſe 
far yeares , and the other claimeth by an elder grant, there he ſhall not craverie che 
latcer grant, but the other party ſhall traverſe the elder grant, and ſhew how he camez 
co it again y enable the ſecond grant. _ = —_— incaie of Feofment ; tor 
there if che partje claime rmer, Eebfigent » | tHcanſelie and avoyd 
the latter Feoftirhent SY be For 4 Dilieitee Bey £21n an Eſtate in Fee , 
bur none can gain an Eſtate for years, but by lawful! conveyance, and 'o is the difte» 
rence. And when he claimeth by a former aMArgnment of a term, ic f1:all be impertinenc 
co traverſe, abſque hoc, that he after that aſſigned his interelt ; for peradveremce he aſ- 
ligned all his intereti > and yet. had nothing. Vide 2 Ew. 6. Br. Coniels and As 
voyd 66. Kal ond, 
| Fm": 
|; | 


LA 
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Trinit: 4: Blix, In the Kings Bench. 


Ruddocks Caſc. 


N this Term between Raſfng and Raddech ina Writ of Error the Calewas; In a 
Replevin againſ fix one doth ayow, and the other make conutance as Baylits to the 
firſt, for an amercement for breaking a By-law in a Leet, and there Judgemenc 
was given againtt chem, and the Plaintit recovered his damayes and cofts,vpon which 
the fix brought a Writ of Error in this Court. In bar of which the detendant picaded 
the releaſe of one of the five, upon which the Plainrif did demur ivLaw. And it 
was Obje&ed, That foraſmuch as ir ſounderh onely in the perſonaltie; and that no 
ſummons and ſeverance lyeth , for this cauſe the releaſe ofthe one ſhall 'bar all the o- 
ther. And the Writ of Error and Arraint ſhall follow the pature of the ation up- 
on which are 2 era ; viz. If ſummons and lentence | yerh in the firtt a&tion , 
it ſhall bealſo in the Writ of Error or Attaint, as it is agreed 11 34 Hen.6.42. So is it 
in a Writ of Champertie , it ſhall follow the nature of the firſt aQtionyas it is agreed 
in 47 Ed.3.6, Vide 26 Hen.$.3, in Attaint, and 35 Hen.6.19. by Forteſcnue, But it 
was anſwered and relolved, That it is true, when in the Writ of Error the Plaintits 
* ſhall recover any perſonal thing , as if they. were barred in an a&ion of Debc, or 
Treſpaſs , &c. for the Releaſe of the one ſball not bar the other , but when che 
ound of the aRion is a joynt ivtereſt which may be releaſed. Bur when divers ate 

ed 1na joynt aRion and condemned, there they have nor any intereſt , but they 

are charged joyntly, then when they bring a Wric of Error to diſcharge them, the re- 
; | leaile 


Parr VI, __ Sharpes Cale. | 
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leak of he One Cannock bar tie owner ; tor they have BOL any zoync imecelt of benefit, 
bur a j9ypt charge and burthen, which capnot be relealed or diſcharged if not by the 

y who bath the incerclt and benefic of ir. And this difference is taken and agreed 
iD 2 Hen.4.16.viz» when wo are torecover a perſonal thing , there the defaulr of 
the one is the default of both ; but when chey are co diſcharge chemlelves of a perio- 
nalry, there the defaulc of one is not the detaulr of both. Avd 15 Edw.3-Sererance 
23-10 Avda querela, the Noniute of one ſhall nor grieve the other ; for he 1s bur t@ 


diſcharge himielt of a burthen and charge. Bur ir ma oncades: felony. 
at bas ib<y (hall be diſcharged of the damages and cotts which they bave loſt mithe //, we /#*7 


fact aRion, and theretore they have a perſonal intereſt which may be releaſed ; which 
ObjeRion might be made in the Audiraguere/a: for there they ſhall be retivred to the 
ralue of rhe goods raken in Execution. Bur foraſomnch as by common intendment 
the Execution is done of goods which che defendanrs bave in feveraltie » therefore ic 
is reaſon hat the releaſe of one ſhall not bar the others. And pane will deny » buc 
that whep fix ace condemned in damages and colts, and they before Execution bring a 
Writ of Ertor , there che releaſe of one ſhall nor bag the ouber ; for they ſue only ©o 
diſcharge themſelves ; and by conſequence rhe 1uing of Execution afterwards will 
not alter tbe caſe, if the Execution be nor of the goods they had in joynince or in 
common ; and that will afford a quettiov. And as tothe Boak iv 7 Hen.4.46, where 


in Appeal four men were Outlawed, and they four did zoynin a Wris of Error, and | 


two made default, and it was agr-ed that char ſhould bethe defaulr of all; for is was 
cheir folly thas they did joyn thenvelves in one Writ, who might have had ſererall 
Wrics. Buc inthe caſe at bar were compelled to joyr in one Writ, and ſa ao fol « 
ly in them. And Popham Chict } uſtice ſaid, Thar it was the Plaincits folly ins perſo- 
nal Aion to joyn with one who would releaſe. Bur in the caſe at Bar no folly can 
be alleged in the Defendancs » for the Plaincif might name which of them he would, 
and omit which of them he pleaſeth ; and he ſaid, that by this way he might by con- 
federacy joyn one with them who would releaſe al} Þrrors ro him. Vide 3n Hen.6.19. 
#. If damages be recovercd againftdivers in a Wrir of Conſpiracy, and one of them 
i an Attaint,it is much debatedif the Writ be well brought ,or if all ought to 
joyp. And there it is obzeAed, that if all ought to joyn, then by the Nonſute or re- 
leaſe of one of them the others ſhogld be barred. And there Forseſcve Chief Juttice 
ſaid, that rhe Non(ate or releaſe of the one ſhould not hurt the other , no more than 
in Anda querels, or Scire facies upon releaſe. And by the Rule of the Book rhey 
ought to joynipthe Artaint ; ſo in the caſe at bar, the Law doch compel the Defen- 
dans to joynin the Writ of Error, not to reap any benefit , bur to diſcharge them- 
ſelves of 2 charge impoſed upon them. And foraſmuch as the Law will dono wr 
for this cafe the releaſe of one who could not be left oug in the Writ of Error, ſhall 
not in this caſe hurt che ochcrs. And fo was it deed: Vide 29 Aſ#p.35. 


———— 


Paſc. 42 Eliz. in the Common Pleas. 


Sharpes Caſc:; 


I 2 Replevin between Sharp and Swan the Caſe was ſuch ; Michael! Sharp being 

Tenanc in tayl of cerrainLands within the County of S»ſex with the Remainder 
ovcrz came upon the Land with the Plainf , and entered the houſe built apon irand 
laid to him, Brother] bere demiſe unto you m7 houſe as long as I live, 


Jear to me, and finding me my board and waſhing ,and keeping of 4 horſe : And if the rk 


doth amount toa Leaſe of the Houſe and Land was the quettion. And it was agreed 
by the whole Courr, thar it was no Leaſe, for that ic wanced Livery; for co every Li- 
very is requifite;either an a& which theLaw ſhall adjudge Livery,or apt words which! 
ſball amount to ic ; for the delivery bf the deed of Feotfment is an a& ; bur the _ 
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The Caſe of Souldiers.. "Part VI 


of v A 


RE: 


p p” z 


er his deed. Bur if be deliver a Turf or Twig y' or other thing which cometh of 


Ip | {44 will not adjudge the (ame a Liyery, becaule it hath another eftet , viz.. to make che 
F Td, 


one {aiths Emer into this Land;and ev'oy it during your life , it is n g00d Livery ; tor the 
P. fame is a delivery of the Land itſelf ; andoch Livery is good wheo he duth it off the * 
A Land, if che Land be within view ; 4 fortiori when it is uponthe Land. So in the caſe 
© "ar Bar, when he ſaith, /doe here demiſe wto you my houſe for the term of your life, this 
is 8 good beginning, it he make an actual Livery accordingly, or if he uſe apt words 
4-7 which may amount to as much » bur withour Livery ic amounerth but toa Leaſe ac 
will, no more than when one delivereth a Charcer of Feottmenc upon the Land ; the 
deed imporreth that he the Land ro the Feoffee and his heirs,bur ir doth noc 
amount to a Livery bur iris the wthugor ts 9 the delivery of the Deed which com- 
prehendeth the Land and the Eftate , &r. it doth not amounc bur (oO an Efate ar 
will wichont Livery ; 4 fortiori in the caſe of a Leaſe, or other Eftate of Freehold or 
ri word. And it was agreed, that the caſe of the delivery of the Charter 
the Land, bath been adj toamount to rio Livery. Vide 38 Aſ*.p.2. 39 Aſs. 
p.t2.where ſuch words were intended were uſed as were apt,27 Aſ5.p.61. By which 
Books ir appeareth, thar afrer the Feoffer hath delivered the Charter of Feoffmenc 
opon rhe Land;if hefaich cothe Feoffce, Hold and enjoy this Land or houſe, accor- 
ding to the deed\rhis isa good Livery.'So 41 Ed.3.17.4. After that the Feoffer had de- 
livered the Charrer of Feoffment upon the Land , if he ſaith, Enter imo this Land, 
God give you joy thereof,che ſame amounceth coa Livery ide 43 E.3.Fcoftments 51, 
35 Her,$ Bran p27 


Dm —_—_ 


Trinit, 43 Ez. 


The Caſe of Souldters. 


*T His Term all the Judges of Englend mer to conſider ps of 
** Captains and Souidiers; for divers Souldiers after they were Pretied, and gone 


3 - [27 
7 E7 2 -  tOwards {reland to ſerve againſt the Rebels there , and before they did ſerve in che 
'j s 


ar, did depart and withdraw themſelves. And it was retolved by them, that the 
Scatute of 18 Hen.6,cap.1 9. was now of little force ; for the ancient manner of re- 
inine Souldiers , to Which the {aid AR doth refer is utterly changed ; for then 
Knighcs or Gentlemen did covenant with the King to ſerve him in hisWar (or ſo long 
times with ſuch a number of men ; and the Os made their coy _ wick che 
Captains, as it appeareth by many prefidencs inthe Exchequer , and alſo as it appeat» 
eth by the Preamble of the! body & x the faid AR. And bo Stature of 2 Ed.6 cap.n. 
doth extend onely when a Souldier departeth after he hath fcrved the Kavg is his 
War. Bur it was reſolved, - That the Statures of 7 Her. 7.cap.1.& 3 Her. $cap.5. 
which are all ove ineffe& , and inthe ſame words, were perperual Acts, and 
were not made onely for the Reigns of the ſaid ſeveral Kings, as it ſeemerh by Reftal 
in his Abri nts of the Statutes : For this word (King) doth include all his fuc- 
ceſſion ; for pg em not in reſpeR of his politique capacity ; and a gift to the 
Kang ſhall enure ro his Succeſiors. And according to this Reſolution divers Souldiers 
were attainted and executed /3d.4 Eliz.Dyer 21 1.Chefters Cale,the opinion of all the 
Juſtices of both Benches , that the Statute of 1x H.7.cap.8, hath continuance,againlt 
the opitionof Reft al. 


| 


ThevTaum Mount! 45ues Caſe. 


Paſc 43 Hliz, Inthe Exchequer. 


The Viſcount Mountagers Calc. 


<5 Þ ſciſed of divers Mannors in Fee, bolden in Capive, 
A popes did nin with wiiiew Brows, and 1/,am Demonto 


{RE tnkes 2. Feat of oth nexr following ro recover againlt him the (aid 
Mannors by a Common Recovery which Recovery (hall beto the ale of himſelf for 
lite, and afrer tothe uſp of Zin tay! , and after rothe uſe of C in tayl, and after to the 
uſe of B in fee, wich of Revocation and Declaration ofnew uſes by i 
cing inhis life,&c> or by bis laſt Will » and thac the Recovercrs ſhall fland 
the new nies fo declared ; the Queen licenſeth rhe ſaid Viſcount to alien ihe fakd 
Lands rocks ſaid aniSaw &: withes,and their beirs (withour any mencion of declets- 
rin of any uſe in the Licence) 2nd after the Recovery was bad - 'And af 
rerwards 34 Ekz. the Vilcounc by his latt Will did revoke the former uſes ande- 
faces, — ſhould have che faid Mannors in 
cayl, with over, and dyed. And if by reaſon of this Revocation 
hen io this caſe a fine for alienation was the 
oeftion in che - Anduponcorerence had with Popham and «Anderſen, 
Chief Jattices, and divers other Juttices, it was adjudeed inche Exchequer, That the 
ve x fine for alienarion in this caſe. And in this caſe two points 
were reſolved. 1. Alchough that no uſe was mentioned in the Licence, and the Li- 
cence was onely to alien tg Brown » and although the eftate of the Land 
was transferred to ethaiÞ <ould aoc-be alcertained of her very Te- 
nant » yer foralmuch as it was execured by an Act of Parliament,viz. 27 Hen-$. of 
Uſes ; and an AR of Parliament to which every one is party can doe no wrong, and e- 
very alienation without licence is a wrong to hg King ; for this cauſe when the King 
oave licence to alicn to Brown ang Denton, and the Scaruce execuceth the poſſeſſion in 
codons there ſhall not be any fine due co the King for this execution of the Efares 
force of the ſaid AR of Parhamenr. And the Proviſe of the INS of b OA 
was well explained, by which it was Enadted, Thar tbe Krug 5 


pruning, Ape End nes 
WS aw this jide the 


= perſon, Sc. which now have 
r196- Aannori &c. 


or uſes, fs or confidences 
Price i, Outer Ee, For alien hes 
trefts pany Sins 


br rednof ay Prg ſhall be payed o the X. bne Kc 

Zee oprre pau man'y "len EEE 
min fodfrf of Ma ,of Lands, &c. 
ſeri barb bereefor 


the order of fk ow of Ret, foraſmach roxten tower 


© ne af hore UT ih Oorenater 10x by Felwemt Fine 9c 
ic of pollefiicn) one of the eftate of the Feoffees , Copuſe 


baſis ond frem 


Ne ſome gs 'but ove fine for alienation ſpat be pal} ro che RK: 
if che Tenamt who holderb is Cepie, inrendeth toaliento7 N'to the 
D.and he purchaſerh a licetice tþ aliento 7 Nand be alieneth 


to { N; twrtheuſe of 7'D in this caſt he ſhall but ove five) for i {s bus oe a- 
ponige Sonpner—lapr are phe ahctin nx he fig - 
err May 1536 ,18t0 
nies fcovenant, of of uſes declared 1 on fine Roffment &c. vo areper}: Ama 
the feoffee, or copnſee is d. ASI ng 5 _ ho Ir 
rio bu nrbeey, thr no hve of exenio fo fe 
a——_ ; becaſe be wax in by force of an AR of P 


gps 1 2 
has 
refolved in the 


of which the ſaid Provilo "A I” 2+ It was 
at Bir > when the Viſcount had licence to alien to Brown and 


— 
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_T Greens Caſe. Part VI. 
=: if. F4> Denton, aad accordingly he ſuffered a Recovery, which Recovery was to the ſaid uſes, 
” 4 AL with power of mie and altetativn. In this caſe , although he alter che former 
L. onion, and declare more, yet foraſmuch as the Queen hath given licence toalien to 
 F6},, Erewn and Denton your of which alienation all the ules, as wall facore as preſent » as 
.” JL, Our of one Fountain doe ariſe , and they all*grow from the Recovery as our of one 
= a ©) FOO ; for this cauſe there needeth no new licence of alienation for limication of 
*. // ©; pry new ulc rifing our of the ſaid Recovery. Yide Coles caſe, low, Com. zor. Andin 
[+ +- *<*-rhis Term another Caſe was adjudged in the Exchequer , avd wasſuch : Richerd 
F, Smith being ſciſed of Lands holden i» (pire, anno 6 Eliz,, levied a fine thereof with - 
-B ourlicence, which five was tocertain uies comained incertain Indencures; that is 
co ſay,Tothe uſe of himſelf for life,and after ro the uſe of his firſt ſon in tayl,and then 
to. the uſe of his ſecond ſon in tayle, with divers remainders over, with a Provilo , 
that it ſhall be lawfull for him to limic by writipg che ſame Lands to the uſe of any 
Wiſe he ſhall after for her life in name of her Joynture ; and thar che faid fine 
ſhall be 50 che ſaid uſe,&c. The aid alienation is pardoned bythe AR of 1 3 Ebz. 
Then he marriech Derechy, and afterwards, awe 31 Eliz.. by writing limicerh the ſame 
Lands, accordingto the ſame Proviſo, to the ſaid Derethy for ber litezand dyech ; after 
whoſe death ſhe took ro Husband Sir laws HMonnſen, and it was adj char for 
the {aid lintication to Deretby no fine ſhould be paid to the Queen, cauſa que ſ#pre. 
Which Caſe being openly adjudged,I have Reported co the intent the Kings Officers 
intheſe Caſes ſhould rake heed that the King be noc deceived of an ancient Flower 

of his Crown by any device or invention more than daly by Law ought to be. 


—— _ 


Trinic- 44 El, in the Kings Bench- 


| S 

Ohs Grees brought an Aion of T $ againſt ill;am Baker, for breaking of his 

Qſeanearingamarhu Hay and at Cofingtow in the County of Seaver/ 
be Defenane pleaded Not guiley ; and the Jurors found a ſpecial Verdidt to this 
Thewas Lord Pawli: was cnant for life of the Mannor of Cefugren,co which 
: Cage om Dake gy nl cas ung erper yer 
Breyt Eſq. in Fees which ReQory was a withcure. The Lord Pawlet 6 A. 
Fil I $73: Oxted co thin RI Chanch ana Ms Der fan, who ras edicecd » Intl 
tated and induRed ,and did noc read the articles according tothe Staruce of x 3 Elie. 
9:73, be eo amber Te ant hapd Pave 
t he was deprii eclaratory before the Biſhop ; which. e 


cuted,and-induted ,and entered 
inp Forged gfe By nmr lng 
za argriments ic was 
the Pacron were 
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ſach notice Laple ſhall not incur ; bu notice of noc reading of the Articles ought 
ro be given him by the Ordinary, and after ſuch notice the Lapſe ſhall be accompred; 


For the Statute ſaith, Notice gizen by the Ordinary; avg fwctyNotice ought to have 


rwo qualities. 1. Ic ought to be given by a perion cercath, anfrhatis the Ordinary ; 
for if any other of his own head giveth notice co the Patron) it is not material. 2.The 


Notice ought to be certain and particular; and theretore it is not ſufficient for the /, 


275 mt 


Ordinary in ſuch ca(e to give notice that the ; reſented hath not read the Articles an1 
ſubſcribed generally , buc he oughr particularly to inform the Patron that he hath 


pot read the Articles,Cc. for which defauir he 13 deprived, and that thereupon ic dy 
h 10 the Patron to preſent ; for neticia dicizar a noſcendo, & ex witermini i © 
to be ſpecial , & worrria non debet clandicare ; and therewith agreeth 22 Elizg ; 


Dyer 369. 2. Thar the Chnrch is voyd preſently bythe Statue of 13 Eliz. wichoar/ © 4 _ 


and declaratory ſentence ; for it is ſo Enacted by the Staturey that he ſhall be ipſs faite 
deprived, and that the admiſſion , intiicution, and induRtion are meer voyd in Law ; 
and avoydance by AR of- Parliament neederh nor any tentence declaratory, Bur it ig 
enaced bythe ſame Srarme thac no Lapſe ſhall incurre withour notice given,and yer 
the Church is voyd : For if ſach Parſon libelleth agai _ his Pariſhioners for 
Tythes , they may plead againſt hiarrhe noc ine of the Articles, as it was ad- 
mdeed in a Probibicion , Tre, 30 Elz. berween Morrice and Exon, 3. lfthe Queen 

Lerrers Patents of Prelencation mittaketh her ticles/as if ſhe hath cicle ro pre- 
ſenr in teſpeR ſhe is rety Patron, and ſhe preſent by reafon of Lapſe, ſuch preſenra- 
tion is voyd ; for rhe Queen is deceived in her preſentation. So 17 up" 39, 
a preſentation obcained from the Queen (pend a. Quare [mpedbr ) in doſe of the 
Queen) is yoyd ; 4 formers, when the Queen hath nov-ivle ro by any means, 
and ſhe preſent (as in the Caſe at Bar) (ratione Lapfma) iris utterly voyd ; in the ſgme 
inarivef as if the Queen preſent, and afterwards | ar anciget 


the 
remain 


oſurpech. [30!? 


22in the Inbericance of the Adrowſonour of the King, forcbe fame-is , 
nd is not in ſuch caſe develted oor of che'King. And ſons ic ad) Paſc. 25. 
Elie... Between Peſced and Tardh in the Common Pleas -for \the V of Newcow 
Valence, bar the Plea begin CHich.21 & 2+ Efiz.Row 4228 But asto aprong of 
tion he is pnt out of for che ſame is cranſitory remove the 1n- 
cambene buc by 


Starnte of #eftas. 2. cap, 5. ſauch,Cum aliques 
ln Eichfins (cm prefer ariſe) of 


been twice ad} 
vlenarry by collation ſhall pur him whe hath tirle to collate our of 
peareth by the ſaid book, which is culed inthe point.” And w#de 11 Hen. 4. 
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Mich. 3 Jacobi, in the Common Pleas, 


Bothies Caſc. 


Y Obl int Smith, which Hil. 4cobi 
£6 EEE ns nb 
' ang 199 pound, wherers the Plaintif fleod bound with one T. np 1 rr 
five 


and Defendim do ackhnow us $ ages 
EE dE ena F 0 bene Jace 

29 Were noe 

| EG and __—_ the reſid 
> Bile Cotter needed not, in apmnch as.they mere collrea 

aas, and no time is limirted when they ſhall be performed. it was ad 

agtinſ the Defendant ; for he ought to 6m the en $ ans edjacged 
aciing: aud ther wichourrequeſt. And the difference was taken and 
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acknowledgemenc of fatisfaQion be 
e of che ocber party 3 nd thambore in 
theags time withour 


r wore wor Opel 
gn nz 


i bin. hs te in fach 

it wa » and. 

| when theOliges Fake a and the 

bee done without his concurrence, there-its reaſon char che have time du- 
g his life j/if xhe Obligee baſlen 1c not q > para For in ſuch caſe che Obli 
no; take upon him for the Obligee , w tothe deed, as he doth in 

there fore "Bax ic was faidathar if concurrence ofa Stranger,and 

of the Obligee be akon, the igne ags party he ought ro halten 


it by requeſt. Agif 1 ts pmyt-ops ys you without — 


parr'VI. Fuz#Vilkums Cafe. 


obany a4imeys/Shail have rime duripyg his life, if you haitew ic noc by requelt. Alſo 
it wazctfotredh Thar when the a& which the Obligor by the condition ought to do , 
doch aov.ineny manner concern the Obligee, nor his benefit, bur is co be done by the 
folea&coriadenr of the Obliger himielf, and vo cime 15 apyoimed in the Condition 
ich ir-Chall be ; there the Obligoc hath crime during tvis life; and rhe 

thereot cannot be hatined by As if I be boand to you thac Eyrill 
to Rowe, of ferwfalem, oc. In that cafes and the like caſes, rhe Obligor bark cime 
higliferodo 1c. Sowhen the 2& to be dome by the condicion is tobe done by 
Obits Obiegeryec urn hw ; wake yarn err re 

ot mv Lime is ir 

i tiondbene if the ehing ve dece in his life time who dight rodoe it. As if 1 bee 
bounden to:you'upes cundicion that /. $S. ſhall goe to Rea, or Jerwſalens, &c. or that 
— — 
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 Trink 3 Joak, lncheKings Bench, 


Wiſkg and cothe Heirs of 
che tele common Revorerys 2) whih She 


ed. and bt reached over the cotmmon voucher : Sir 5{1aw the Fathers and Ave 
heving Ifan-the Defeadanc the cideft Sor, ind Jobe che Plaincifche ye 
ls Ras adjudged, thac Sir #Alaw the Father was oncly youched , and nor 
«fas; yes thaokere burred;for che cames 4nd redſons alleved in - 
Sole Cain, Faſa.q+ Bike. nh rive third pare of my Reportsy fol. 6. 2. Where t 
Racovery was dhno dire aegdeclared by certain Jadencutes; viz. to the uſe of 
faidSio zidfizariche Farkes for life , and afterwards to the uſe of the faid fre 
lie 5 andbfix moterio-afteriver decede t&che uſe of willkew Firs Witliew the defen- 
afrerwardsco the aſe of che faid ao and Het beirs in Fee, with 


_ ad 4 wn 
Yy 3 ſhall 


[5] 
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= 36 Fits witkams (Caſe. PanVl, 
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J . {4 Aj ſpall ceaſe, deter mine, and be yoyd. And that then, and from thence forth , the ſa:d Reco- 
 / ohm fri and Recoveries ſhall be , fc. 4nd all: and every perſon and perſons,&c. thereof 
F, ” -: ftand and be ſciſcd, to the uſe of ſuch, aud theſe perſons , to and for ſuch and theſe. uſe 
Fe _ ” and uſes, and m ſuch manner and form, as b> wch deed or wrixings Cc. 45 is aforeſaid, ſhall 
act, declared or limited, onely > and vot to any other yerſon, or perſons, uſe, and uſer, And 
b-< ——aterwards the ſaid Sir Willaw and Dame «A nze by their writing indented, ſealed by 
fro © them, lubſcribed and publiſhed in che preſence of chree credible witnefles , reciting 
E// //, the ſaid Indentureof ulcs, and the {aid power , did revoke the ſaid aſe: and, cltaie 
4X o/ .in tayl, limitted to Wiliiew FirzWilliew now defendant, and the remainder }j- 


. mittedro Dame eAwunec in Fees aving the-uſe and cliate limitted to himſelf for big 
- ,” lifes the remainder tothe Wile for life ; and by the ſame writing declazed, That the 


Ell 4 ſaid Recovety ſhall be tothe uſe of the ſaid Sir Wiliens Fitz Widliem furlife ,.the re- 
_ 4 mainder to the Lady Amze for life, and fix Moneths alters and afſrerwardsco the uſe of 


Y-; "© obn Fitz, Williaw the plaintif in tayl, and at:erwards to.the uſe of Sir william Fix. 

7 4 7"? TWillam the Pnheria Ge, with the like power of revocation, as befort'; and after- 

| wards Sir }i/liaw and Anze dye ; and it the revocation', avd new declaration, and 

limication of the ſaid new uſes were good, and etfefual.in Law, was the quetticn ; 

And it was tirongly urged that the pew declaration of uſes was not ſufficient: in Law 

for two cauſes. 1. Becaule the revocation and new declaration. and 4Jimication 

(as this Provilo is penned ) cannot be. igjone and the fame ;. for inchac chree 

times are to be obſerved, temepms revec ands{ Wipe ceſſands veteres uſms, off temps de. 

clarands noves wſus. The a& of revocation ought ro be by writivg, and ſealed and 

publiſhed in che preſence of three witneſſes ; andthen comes the tecond time , uz. 

And that at all times, and from and afier ſuch time as Sir William and Anne y ſuch 

. writing ſo expreſſe and declare, &c. So that there is a diſtinRion of rimes, viz. frow 

and after ſuch time, &c. th former uſes dp ecal * r_ {hat they are ceaſed, 

then followeth che third time; c. viz. after the 

time of the cefſer» the recovery ſhall be,&c. to ſuch uſes 4s by any ſuch deed or wri- 

[33] ting &c. ſhall be declared _ limited. In yes rn pos peck aSto 

ſay, by h»ju{mods, or conſimile ſcripeums, gaght to. be" like in all circ ES, aSto 

=4 hate joynt writing, to be reed and pub'iſhed as the ocher ; bur cannot be in the 
lame deed ; for che firlt ded is ended whenthat is ſealed and publiſhed; and 

that nothing can be added to ir ; for that _—_ publiſhing is complearyand bis ci 

Then after that time) the time of the. ceiſcr ought to paſs, abdithen comerhi 

the time todeclare new uſes : ſo that ir is not poſſible chat the declaration of the 

new uſes canbe inthe deed of declaration, but ought to be inanocher deed. And 

it was much enforced by this word ( ſhell be) which isin the Focuretenſe ; an 1 

Y that ic appeareth, that the revocation ought to pals before the new declaration 

£8 be made ; for the words are, ſha/l be declared or limited. And ic was ſaid; That theſe 

Z and the like powers by which the eftate or intereſt of Strapgers ſhall be or 

n d, (hall be caken firiQtly, becauſe they extend to the deteating or change of the 

eſtace of a third perion ; and to that purpoſe a Judgement was circd, 77ims.z0 Eliz. 

in aReplevin between Leeper Plaintif, and KRirherd Wrath Deſendam:,; where the 

caſe was; Henry Earl of Swſſex conveyed che Mannar of: Burnbemin Efex to the uſe 

of himſelf for life, and afterwards tothe uſe of the Councels of Safſex for life, wich 

S_ Rennes over, with Proviſo, eaters 

eaſes for one and twenty years, rendring , &c. afteryeards the Earl ; viz 3 4- 

prilis,&c. made a Leaſe of the ſaid Mannor for one and cwemy . the 
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Feaſt of St. Michael the Archangel then following ; and althongh power 
was general to make Leaſes for ane and —_ withouc being \reftrained ro 
make them in poiteflion, or any number of » buc indefinire co make Leaſes for 
one and twenty. years, yer it 'was adj \ that che {aid -Leaſe was voyd fortwo 
cauſes. 1.1f, by the ſaid power he may make any furure Leaſe, or Leaſe in Rev 

then he may make a Leaſe for one and tweney years in 

finice Leaſes inceverfion forone and | i 


of the parties , andthenthe 


Parc VI. Fitz Williams C aſc. 


[0 chaige the ettaic of three perions with terms of one and twenty years tuch Pro- 
vito ſhatl be raken (:rit, and ſhall ner extend beyond the Lerrer and the meaning of 
the parties. Andif 1 h- bound, orconrract with you ro make a leaſe royoufor one 
and twenty years indetinitely, the Leaſe ought to be made to'begin preſently,/and nor 
in furnr9, 2. It was obze&ed, that although ex indulgerria Leg uy the Law will in 
divers caſes coniider two diltinet rimes in one inttant (which incruth is not anytime} 
yer noraſe can be 5u;, that by any con.trution chree tim s may be admirred in one 
inſtar, And therefore ic was ſaid» that thi- Cree differeth 'rom Digges caſe, publiſh* 
cd by me in the firii part ot my Reports; for there was but two nmes which well 
ttood with the learning of Initances, and with the cale of the fine there pur. Bur pur 
caſe there are three Conu'ors of a Fine, and the Conuiee rendreth to one of the Co- 
nuſors, ſor life, or j ear: ,a rent , and granteth the reve;ſhion '0 another of the Conu- 
{ors for life, or years, rendring rent, and by the ſame fine granteth the reverſion in fee, 
or in tayl, to the third Conaſor; it was faid that ;uch tine (hail nocbe received, becauſe 
that an loitant cannot be morethan two times. 2. lr was laid , that in Dipges Cale 
the uſes were railed by covenant out of the Filaze of the Corenantor , which may 
be mote eaſily cerer mined again in his poiſethon, than when uſes are raiſed our of a 
Recocery, by which is cran{murcaticn of ; oileſhon, and ali the Eltate deveſted our of 
him who limiceth and declareth the ules. Burt it was aniwered and reſolved by the 
whole Court , That the aniient nfes inthecale at Bar werereroked, and rhe new 
ofesfwell declared inthe ſime deed : For firft in } utoement of Law there were not 
in this caſe bur rwo times concurrent inone inftznt viz. the rime of theceafing of the' 
tormer uſes; and the declaration of the new ; for zirhongh that the revocation and 
rhe ceiler of the former uſes are diſtinguiſhed in words; yet in truth they are all one: 
For the nſe which 1s revoked cefſerh , and the nſe which cefſerh is revoked. 2. Ir 
was reſolved; That akhoneh no ule ceaſeth antill the writing of Reverfion be ſealed 
and publiſhed; and after the ſealing and publication thereof nothing can be added to 
it, yet ir well fandeth with the words of the Proviſo: and the imention of the par- 
ties, that the new declaration may be inthefame deed; for both being contained in 
one and the ſame writing, firſt its confiruGion ſhall be+to make defiruQion ofthe 
former , and in the ſame initant co make the new uſes ; and this word ( fect) more 
properly doth extend to thatwriting ip which the revocation is, thanto another ; for 
( by ſ#cb YJis as much as to lay, per iden» vet bujuſnodi feriptnuns ;' and (0 it fhall 
be rakewinthis caſe. Andrhis word (ſhall be ) (hall be ſaid fucure in ttfpeR alſo of 
the Indenture, and alſo in Judgement of Law ſubſequenttothe revocation;alrhough 
thar theſe words are concradiciorys and ex diamerre pugnant, for the one doth defiroy, 
the other doth crea'e ; yet the contirudtion of the Law { which delighreth in recor- 
cement } doth make a accord berwixr them. For to the end the new ples (hall 
he created* the Law wilt adjudge that the clauſe of defirution ſhall hare the prio- 
have borh be contained inone an} the ſame U:et, and rake effet by one 
inthe fam-ddivery. And as tothe difference as to ceflerof anetiare mored be+- 
eween Dizgh Cate where the ule was rajſcd by covenant and this Cale, where the 
vie-was decharedwon a Recovery, it was refolved that ir was all one, That when 
bewho mite the Revoearion is ſeiſed or poſſci'ed of rhe Land for the teaſon and 
cave viven in Caſe';for it was agreed in this Cate, That the beitconfirnRion 
of the Scatureof 27 HewB8. of Uies is; to make them ſnbjeR cothe rutesof the Com- 
mon La4 certain and well known to the Proftelſors of the Law, and not 
ro 'm#ke-themn fo extra trhat none know 2ny rule todecide the queffions which 
I ny incertainty rhe cauſe of infinite troubles , 
com pr nap with che Reſolution 'in Diller and Freins 
f ny Rerotts, and in Barler and Bakers Caſes in the ſecond 
('belmeleyes Cate, ir the ſame R where it is re- 
rhat'wſes ar theCottmion Law re ceſled withour claim, 


srfarsferred 10 the Fofefficn; rite pleading is, vigore farxes , 
. Iransferendis. So thi now after t Sixrinre 2rd fo qualities 
'the'© Law are feb-eA; ro foch gua)r tevuſesafrer they are 
eſiov are ſubjeR ; "for the vie_is rrapeferred and intotporate 
ich-2greeth with the — this caſe.” And'oponthe 
Y 3 ſame 
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The Biſbop of Bathes Caſc. Pare VI. 


Game reaſon ic bath been adjudged , Thac if a man bargaineth , and jelleth his Lands 
to another and his heirs by deed indented andiorolied , with Proviſo, that if fack 
thing be done; thac the bargain and ſale ſhall be void ; and afierwards the bargainar 
takerh a wife, and afterwards the Provilo 4s broken, before entric che Husband dieth, 
and it was adjudged cbat the Wife ſhouid por be endowed ; for although that the E- 
ate of the Bargainee velts by che Statute of 27 H.5. by execution of the eltare of che 
Land tothe uſe raiſed by the bargain and ſale , yec foraſmuch as the Hnsband did noe 
re-encer, he had not any Eſtate inthe LanJ, whereof the Wite might be endowed. 


Trinit. 3 Facobi, in the Commoa Pleas. 


The Biſhops of Bathes Caſc. 


N a Replevin between Be and Fiſb, F:þ made Conuſance as Baylic to #Ybew 
Lord H. for damage feaſance; The P:auxit faid, That beiore the ſaid Lord &.Hhad 2- 
thing, the Biſhop of Baband ell was ſeiſed of the Mannor of Black ford , where, 
g. in bis —_— we ge the right of his Biſhoprick ; ny — the lag 
September, 13 Hen. 8. by writing made a Leale to Eliz,aberb ; and Rober: {o/m 
her Son of the ſaid Mannor for chreeicore years, from the day of che makivg of the iaid 
Writing without Impe of Waſte, wich reſervacion of Rene And further ic 
was provided by rheiaid Writing , that if the laid Elz4berb and Reber: ſhould dye 
within the [aid zerm of threeſcore. years, chat then preſently and immediately after 
the deceale of the ſaid Elz.aberb and Robers, and the longer liver of them,it ſhould be 
lawfall for the Biſhop and his Succeflors tore-ener intothe aid Mannar. Elizebadbs 
ph ane! Hetes incyiredher; the Biſbop dycd, and another 45s elected and conlecra- 
ted, &c. who the laſt of «Aug»/t 22 Her. 8. by writing demiſed the ſaid Manor «e 
one Clark, to hold and occupy the {aid Mannors to the faid Clark, bis xecuiors and 
\f i, five my__ aowavd, vel fori; fail wrans pretl. Reb. Colm 

| coankirmation of the Dean and Chapter. And 

of che ſaid Manner 16 the Lord ##\#- 
ards Robert Coſin within the firit three- 


4, andrhe ſecond 


denes happen, thar the 
Lidge as 


Parr TL The t4{bop of Babes Galc. 


ot 1he L.caices, Io tis cane » EuLEE 1K (hail peyer begin , of the Lerm of the ſecond 
Leaſe ſhall inure from the time 6f the death of tbe ſurvivor of zhe ees. As to 
the firittic was anſwered and refolved, That ic 13 frug that every for years ought 
tohaze acertainbeginoing, bur that is meant when ut is co take etiggt in iocgreſt > oc 
paiſciion, then the beginning ough to be certain; for a Leale tor years way be mags 
npon coodition, or contingent precedent ; As it 1 grant to you) that if you pay tp-me 
rwenty pound at CAlichacimeſs next following, thai you ſhall have my Mapnor of D. 
for antand twenty years » now 24 is Uncertain if (big ſhall begin or not , apd.inithe 
meantirne cill che payment of the money ic is not any Leaic » bur it ſufhcerb that the, 
beginning be certain when ic is cocake etfet 10 inerelt of pollefion. $0 it 13 eruezthar 
the comumance of it ought to be certain, bur chat is £0 be 3nrended, cher when the 
rerm is made cerain by expreſs numbering of years ,or by reference tocertazney , of 
by reducing of it co cercainry by maucer ex poſt fatto, or by copdrufionn the Law by 
exoreſs limitation, As firlt, if a Leaſe be mace for ove and twenty years, or apy c- 
cher cemaintermy Fc is. is gocd for rbe cerrain evumeraiiop atibe fiylt. 2, By re- 
terence19 certainty g 25 if ove Leale the Manpor of Dio { 5 for as many years as / 
hach in+be Mannor of S, and be baba term for te years, / 5 (hail baye the rerm. 
So if a Leaky be made poto ancther during the minority of / G, and he is of the #28 
of ten years» this is 2 good Leaſe for eleven years» if / $ (olong Ute, Bprif 
Wiſe of / be grexc with child wich « Sen, 861 Leale be made gnt1il the 1.,ve the 
Mocber goech with hall come-to full age » it is no Leale for years; for at the timg 
whenehe Leaſe is to-ake effet » it is uncertain when be foo all be borp, andby 
covieEpence the beginning, concingance » apdend thereof is unceriain. And wh 
aLeade for years ſhail-þe made gpod by relecence, the. reference oughs £0 þe 2 thing 
which hath cxpreſs cercgipey ar the £ime of the Leaſe made , andoor to pollible , 
catulofiany. Andibercfore if Jhave s rent of ew Seiler 197 anon OW 
1 ipg out of BlActe, payable yearly ar she Fealt of , avd 1 granc che (are 
rent (open notll yeu-ſhall have reerared of che Gme rep ope and twenty pours 3D 
thas fall havachiocene lor one and twenty yeares ; for it harb 9 
2» £xp$es5 cent 2insy dey 10 8 yearly remts which js wwenmry ſhillings per exzwm 10.cer- 
wineys Bur-if 2 mankeaferh Lands of rhe value of rwency ſhillings per axwves pntUll 
onc- i yrenty pound be leyyed of che itives and ic is buc a Leaſe ac wil 

niphrexy 4 for it is Boc certain chat the Land ſhall bc every year of ane ; 
And io it 135 ceſolred, Paſe, 24 Eli, by the whole Cofirt of Common Pleas, 


aLeaſcHhall be made good by matter tx poſt fatto, Ic was relvized,, if ac0ap. 


A . 


make a Leale from the Feaſt of Sr, Migherl, for 25 many years as 4 5 2p 
this caſe, if / S name azccrtain tcrm ( inthe lite of the Leſſor) ir is odLaceby 
matrer a x faFo. Soit is of all Leales which begin upon conditions precedenc. 
And ns Cafe +1 44 Hen 8. which was ciced by the Council on both fades in 
rhis Caſe, where the Caſe was , That Pothin, 10 Hen.7. demiſed a Wood to the De- 
tendant to begio at the Feaſt of St. Micha! next following, pro termine nine anni & 
fe de uns Anno in une inet eb den rar (eulereys, aug rhere two Jultices 
Ty rwo, it was reſored by the whole Court, that 10 ſich caſe afcer three yeares at 
the moſt,” it was bur a Leaſc at will , becauſe beyond that the rermhath nor any cer- 
rain cor e or de:exmipatian ; apd ypon the matter it 15 09 orher , than it one 
demile Lands for ſuch rerm- as both parties ſhall vieaſe, it 15 bur a Leaſeac will be- 
cauſe chererm is altogether uncertain. Bur it a wan leaſeth his Land for years, ir is 
u forxwoycers, becanſe it (hall be raken goodtor ſuch number wich why 
act {ealtthe plaryl number ſhall be (erished> and that is wich cv0 years. It was Bo 

{lged; That is aodl] when che Kingslexic is dodbefull , if be good or nor, and. 
- an0th6Hig40 take 2'Jeaſe of che (amends, he will make bis Hahendam to bogin(X 
* Uny ſeb-.&Fe) after the end 6r derermination of the former leaſe, and if char 
be n hen fem fach a Featt for a'berteinngamber of vcart, And'( God fordi 
borthee theſe leaſes fiat? be good endeffeRuatl ; for inthe judgemenc of Law ir hath 
1 ercaimty of bevinning; for invhe Eye/of Law che former demile is eater 
good orvoyd, a Store 10 the Cale, which:is tiranger chan the, caitiof 
comman perfons y fach/Leaf: hach bycontiruftionet Law «<.5cata beginning. Soif 


A reciing thac Fhith aLzaſe for years, demilech the” Land ioC. for years, obeys, 


[5] 


[5] 


The Dean and Chapters of woreeſtersC ale. Parr V1. 


9 ; after the end or determination of the tormer l.caley and in truth there 18 not any toſ- 
"L; " Lanes Leaſe, the Leaſe to C, (hall begin preſently ; for in Judgement of Law, a voyd 
= /limication at the beginning , and 90 limication ts all one. As to the ſecond Obye- 
$4, ” */ &ion, it was reſolved, That in conliruion of Law upon the beginning of the Leales, 
dl LL ” he (irongelt ſhall be raken againlt the Leaſor;and moſt ben-ficially for che Lealee. And 
ld Ain this caſe it is crve) Thar the firit Leaſe cannot determine by che death of che Lea- 
Lf 444 / #.es, becauſe by their deaths a re-entrie is given ; fo char (ill re-encrie the Leaſe can- 
TS... determine by their deaths. And foraſmuch as there was not any re-entrie in 
'* ruth, rhe firlt Leaſe ſhall derermine by effluzion of time , and not by death, furr-n- 
+5 der, or forfeiture. Bur the words of = pr of the ſecond Leaſe, are noc 
ca #414gnly cum per morrens 8c. vacari comingerit- ed cums poft, frye per mo'temy fc, vaca Icom- 
| ; rigors. And alrhough that the firlt Leaſe doth nor deronts vayd per mortem , yet cer- 
£5 4 tainic is thatir cometh voyd, viz. (by effluxion of time) poſt mortem of the Leaſces; 
- «+: Fforaſmuch as both dyed before the determination of the Leaſe and as hath been ſaid, 
; '- ' the firotgeſtconfiruRtion ſhall be raken againit the Leator, and the molt beneficial for 
© 2, _ /the Leajcezandthar is, that the ſecond Lzaſe (hall begio eicher afer the re-encrie by 
_— / / grce of the Proviſo, if any be, and if there be none, then after the determination an4 
har 99x nd of the firſt xgerm. And #reteſtezes Caſe in Plowd. Com, 192, was cited . when a 
| Ao/&ioman Leaſe for yeares took a Husband, and he in the Reverfion lealed the Land 
© £ + <2: -fot years to begin afrer the term demiſed to the Husband, where in truth the firlt rerm 
"* £46) was demiſed tothe Wife) and by a& in Law transferred to the Husband; and yer by 
: > reaſonable confirucion it was there relolved z That the Lands was by the woman de - 
| od miſed tothe Hnsband to make the Leaſe to have a'good b.ginni g. It wasalſo agreed 
”* ” — in this caſe, That the ſecotid Leaſe did velit preſencly in point'bf mcereſt, an idid noc 

Nh >F m4 pend inconringencie) totake effeR in polleflion; or at the ennJ of the former term, 


. 
% 


Hy ao of the three accidents the fir leate became voyd in che meantime; and 
which of chenf ſhouid firſt happen , the leaſe ſhould begin ; for ic was reſvived , 3f a 
min make a leaſe for years, to begin afcer the ſartender » forf-iture, dererminarion , 
6r end of aformer leaſe, in this caſe the leafee hath nor any eleRion to have the (e - 
cond leaſe > eirher upon ſurtender or forfeicure , of end which: he will choſe, bur 
which of them ſhall firit ww 1-5 the ſecond leale which before'tonſifted is intereſve 
termini , (ſhall begin in poll - And therefore puc caſe thar rhe firttlealec tur- 
rendreth to the leaſor, the lecond leaſe carmor clett that his leaſe ſhall begin after 
the expiration'of rhe cerm, bar preſencly by the ſurrender'bis leaſe comet in poſ- 
ſeſſion , and from rhis time the years of the ſecond leaſe ſhall incur ; for thelewords 
{which of them firſt happeneth )are implyed in Law. - 4 


Trinit, 3 Jacobj, in the Kings Bench. 
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T,,e Dean and Chapter of worcefters Caſc. 


He Dean and Chapter of Worceſter were ſeiſed of the Mannor of Heambleces in 
"& Fee inthe right of their Church , of which Mannor one Henry Gardaer was 2 
(9 der for life of certain Land whereof-rhe ancieot renc was eight ſhillings and 
4 ight pence , payable at four daies of the year , viz. quarterly, and Heriocable at the 
| death of the Tenant, the Topyho!dsof which. Mannor were grantable by the cultoar 
qa of rhe Mannor for three lives. The Dean and Chapter z awe 24 El, by deed in- 
demed under their common Seal leaſed-the; ſaid, lands tothe faid Henry Gar diner 
and his Aſſignees for the lives of Jobs, Richerd ,and Margaret Gardiner, and the Sur- 
-vinor of them ; and afterwards che Dean dyed:; the Succeſſor and the Chapter did 
emer to avoydhe Leaſe, and the queſtion was If this Leaſe was to be ayoyded by 
the Scature of 13 Elz.caps 10,0t not? And ic was argued chat this leaſe was "wn 
| de 
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Part:VI. The DeanandChigter of Forces Caſe. _ in 4 
ded tor four caules. Firtt, that the taid Leaie was made tor the lives ot other.ip which Joffe £ 
_ 


caſe ir may happen that there ſhall be an Occupant who (hall not be lubx& co Waſte, 


no more than Tcnapnc e Mercbang, cr 1 1Ego.0 + tan in L 
the Law RR 100 As A ate 152g By N60 alchough = : Ac, ff 
is not ary exprels clauſe of reiiraint of Leates without impeachm-<ne of Watte, asin/{- * £ T0 
che Scatute 3 2 Her.$.cap.28. yer ſuch Leaſe is againlt che incenc and equity of che laid * **< A 
Scarute of 1 3 Eliz.. for as it appearetb by the Preamble, The Starure was made againſt "5222, 5 
unreaſonable Leaſes ; and ic is unreaſonable that a _—_ _ at his age 8 W4 

waſte and ſpoyl, which is againit.. the” Commonweasc ice z 
ny v4 gw. Alio it appearcth the: Preamble, Thac the "yp 
Was: at decay of, Spiricual izings ; and 

Leaſe bobs, the Remainder for life, the 
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the Ren is ceſerved 
prejudice to them in reverfion in bin- 


cobi,f _ 
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words of the AR are, whereupon the ae«cultomed yearly ; * 
be 401d paar if far note = —_ ,the —_ I _— 3 

this word ( yearly or is a di dick apk e and te Loc 
CHMomnt | : Cale; for " | eakdy hich explaincth the intention 
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Bellamigs, Caſe,  Hemg Finches Cale. 


Paſc, 3 Jacobi,Rot-g80+ in the Common Pleas, 


| Bellompes Cale. 


: FY roar: Treſpaſs 2vainſt Bullewy for ivg away his &c. Th 
to hum a Honſe by Feeffmence ind , Zed hes 


—x< 6% 4 
E. 7 be _—_— CE Puincif pleaded a Leale made ro one of took or 
| by deed indenced, before the Feoftment , which Leafer did 
nets * none he Leacp faid,chat the leafe was u 
C -, © nocleror a —_—— — licence of the Leaſor AE 
4 WF”, $ withour licence did _— rhe Plaintif; the Plaiperf 
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reſolved, chatibe if needed nor to ſhew rhe Deed, Hor threecanfes. 1. Be- 
cauſe the Pj? doc ox lan gh hugh ns ny intereſt | | 


che licence is meer collarera}rorh incereft of leided 
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Hil. 3 Jeooki, lathe Kings Beach 
Henry Finches Caſe. 


43 9] Ei brought a Replevin againſt Daniel Crat, and Thomas Baldwin, who 


mide CE as Boll to Hemry Fach, Eſq. becauſe the place where , &'c./ was 
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arcel of the Mannor of Esftwell, whereof the Lady Finch was feiled in Fee, and by 
7 deed dated 6 Eliz, did grant to the ſaid Henry Finch her younger Sonne, an yearly 
Rent of 20 /e. 0m any it, Manerio de Ex 
de Eaftwell, Ouerplea, Po 


inter alia ptrnomen maneriorum 


axt. ve pertinent. to the Rid Henry Finch , and the heirs of his bod 


queque meds en 
fe the Featl of the Annunciation and St. Mrchael, by even portions, A 


Clauſe of difireſe ; And for Rent behind they mede Conulans. The Plainciff pray- 
ed Oyer ofthe Deed, which was enired in bee verbs, and had ic, and faids that pre- 
cer & whre the faid Manors of E.O. P.and S. ———_————_——_ che 
aid Manors, «the Fiech ac the time of che granting of the ſaid Renc , was alſo 
ſeiſed of one Acre of in Fee in Challsck aforeſaid, and died ſciled, which de- 
ſcended to Sir CMoile Fineb as her Sonn and heir; and that the ſaid Hoy had abated 
io the ſaid Acre, and fo continned ſeiſcd by abatement : upon which the Defendams 
did demaurre iv Law. And the Queftion was » Ii the ſaid Acceof Land {( which was 


nocparcell, nor appertaining tothe ſajd Manors) were by the words aforelaid char» 


ged wich the ſaid Rent, of not ; And whether the {aid Mannors and Lands appertain- ' 


co them ſhall be or not, And afrer many Arguments at che Barre, 
Cake well Jebartdar Bench, It was a;dudged, That the faid Rexs was noc 
ning our of the faid Acre of Land, bus only our the (aid Mannors and Land appet» 
- cainingiothem. And the Chiefreaſonand cauſe of their was, becauſe 
che INES eos DUHLE rants and one lemeence ; for there is noc a full 
nor end of the ſencence, before the concluſion of theſe words ( aw alibi, &c.) And 
the difference is berwees two diftin& ſeprences importing ſeveral grancs, and ons 
ſemcence g As if the granc had been Des & ( onceſſi annnalew redditums 201. exeme de 
ES caters: mmm male ob &, & D, in Com. K. & doterris & tema» 
nantis 20053 ality in cederp Cann. ditt, Manarie (pett am, & pertin. In that Caſe there ace 
ewo (encences, and each one may Rand by ut (elf, forchere 18 iteration De torr &f 
tnemmetyy. yehich doe amplite and enlarge the Lands and Teaements, our of which 
the Rexx.is 50 due ; bur inthe Cale at barr there is noc avy iceracion of enlergemenc 
of Lands or Tenements after the aur abs : bur the ave a/ibs doth porenlarge the 
grant of the Renc co iflue our of ocher Lands or Tenemencs, bur the cowne 
or places, in-which che lands befoce charged doextend ; as-if he (aid» av parochis de E. 
VF. & Cram alibi in dec Com. K. dift. maner. pet. ſax pertin. for bas verbs in hoc ca- 


renifcere: Alſo, alehoagh that this coojanRion digjnaR 
red <oments rope OS Yer i« was well obſerved cher la) 


was ing of a (entence » bur alwayes as a continuance of a for- 


never pur for che beginning ; 
met ſentence, © 9M OT ORG I ct ta ſubſequent to 
che matnerprecedenr. Alſo here inthe principal Caſe, theſe parciciples ſpettev. & 
pertiven, in Conftruaion agree to theie wards Aleſſwag. terr. tenement. & heredita- 
wenr- for there are not other Nounes to which they can agree; Bur as it hath been 
ſaid» if there had been afrer the ( Aut ) any new iteration, or mention of Lands oc 


Tenements, with which theſc participles ſpeci av. & pertin, might agree in true Com-- 


liruRion, then there may be a difference. 
_ Note Reader, although Mais £7 matic 4 non yitiat inftrumenta , yet in #x po/ir10us 
aſirumeneram, mala grammes ice, quoad fieri poſſi viands eft. 
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thurrw, & Scton, et me ſſmagior nns, terr a7 um, tenementor uns, =—# 4 
hberediteamentor um ditte K atherine, (cituat. jacen., OT exiſten. in parochiis de Eaſtwel, weſt - $i 


well, & Challeck, in Com. Kanc. aut alibi in codens (om, ditt, Maneriis frye corum alicut 
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Sir Antbony Mildmays Caſc. Part VI. 


Mich, 3 Jai, in the Kings Bench. 


Sir Anthony Mildmayes Calic. 


Reports ras ir arguedat the bar, as ir had been in ſundry Terms paſt;and was alſo 
TG 


were reſolved, which were not poved in Corberts cale : 1. Thatall theſe perperui- 
ties were agaip{t rhe reaſon and policy of the Common law ; For at the 
law all Inheritances were Fee-funple, as Litzleron faith in his Chapter of £#ate tal ; 


ir and the reaſon thereof was, that neither Lords ſhould be deteared of their Eſcheats, 


&c. nor the Farmers or purchaſers ſhould loſe their cfiates or leaſes, or 
ſhould be eviaed by the heirs of the granrors or ieffors; nor ſuch infinite occafions of 


/ 


- F troubles, contentions, and ſures ſhould ariſe. Bur the true policy and Rule of ch 
6 Hes / ' Common law ia this point, was in efte& overthrown by the Statute of Doxis Sad. 


exelibus, made Amwne 17 E. 1- which eſtabliſhed a general perpetuity by AR of Par- 


a 
WW . /efliament, for all who had or would make the ſame) by force whereof all the poſſeſſions 


of England in effe& were enray\ed accordingly, which was the occaſion and cauſe of 
the {21d and other miſchiefs, And the lame was actempred and endevouredto be re- 
medied by divers Parliaments ; and divers Bills were exhibited accordingly ( which 
I have ſecn) bur they were alwaycs upon one pretence or 0o:her rejeR Bur the 
crutch was, That the Lords and Commons knowing that the eſtate tayls were nor ro 
be forfeired for Felony or Treaſon ; as their eltates of Inbericances were before the 
f:id A ( andchiefly in the time of H. 3. inthe Barons wars ) and finding that they 
were not anſwerable for the debts or Incumbrances of cheir Anceſtors, nor the ſales, 
leaſes, or alienations of their Anceſtors, did bind chem for the Lands which were in- 
tailed ro their Anceſtors, alwaies rezeRed ſach Bills : and the ſame continued in-che 
refidue ofthe reign of E. 1. and of the reigns of E. 2. E. 3. R, 2. H.4+H.s.H.6, 
and until and adout the 1 2-year of E. 4. When the Judges npon Conſulcation had a- 
monelt themſelves, did reſolve, That the eftate tayl might be cur off and barred by a 
Common Recovery ; and that by reaſon of the intended Recompence, the Commo n 
Recovery was not within the refiraint of the {aid perpetuity made by the ſaid AR of 
13 E. 1. By which ic appeareth, That many miichiets doe arite upon the Change of a 
Maxim, and Rule of the Common Law , which thoſe which altered could not fee, 
when they made the change ; For Rerwms progreſſes oftendunt mult a, que in initio pre- 
caveri ſeu previderi non poſſmmt, 2. It was retolved, That it was impotlible and repug- 
nant, that an eſtate tay] ſhould ceaſe as if the Tenant in rayl were dead, (had he iſſue 
or nct) for an eltate tail cannot ceaſe, ſolongas it continueth ; bur here his intenc 
was to continue the eftare tayl ; and to ceile it 10 reipe& of the parcy offending on- 
ly, and not as to any other, which is impoſhble, and repugnant, and againit the Law; 
For every Condition or Limicationought to defear the whole eljate , and not to de= 
feat part of the eſtate, and to leave part not defeated ; and it cannot make an eftate to 
ceaſe quoad unam perſonam, and not quoad alteram : But an Act of Parl. may make an 
eſtate to ceaſe as if one were dead» 21 H.8$. that by the acceprance of the ſecond bene. 
ficestbs firſt ſhall be void as if one were dead: & in 10 El.Dyer 274.there is reſtitution 
by Parliament with a Q#oad, So the policy of the Common law may make a Quad, 
as in 22 Eliz. Dyer 369. a matriage infra anos nubiles , 1s perf-& quoad dotems , and 
guead other purpoſes, it is but inchoatzm & mperfettum, Soittwoare joyntly an | 
and leverally bound*in a bond , and Judgement is given againſt one , by which 
it is become of Record as to one, bur as to the other, ic remainerh writing as ir was 
betore, 
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ro luffer a Common Rec Thar VVarrancy and Af- [6] 
ſers ſhall not bar che iffae in cay! , or that a Collaceral warranty ſhall noe bar the if- 
ſue » or the Donor ,*chete Proviſoes are 2gainft Law and » 6 Els, Dyer 


227. 4 Proviſo goodat the by conſequerit nay become repvgpanr, Ag if 
— + Provite hit he ſhall nor ch ol my 
chisis a +. Yer if the Rent be behind end'the Grancee » his Buecu- 
rors IE OE in an Aion ofdebr : for otherwiſe they 
ſhould be wi remedy , and therefore now it'is become repuonant, and by con- 
ſequence void. Bur it was reſolved, That if 2 nar makerh a Gift in tayl, upon 
Condition that be ſhall not alien, this Condicionts Tome intent 13g00d, and to 
ſome raid. And therefore if he makerth a Feoftmenr in fee; or other eftate,by which 
the Reverſion is wrongfully diſcomrinued, the Donor ſhall enter fer the Condition 
broken -for every. thing which isprobibiced by che Law , or which doth wrong, a 
man _—_— by a Condition, vide ro H. 7.11, bat (as harh beenſaid)) ifin 
inch Caſe, the Donee tuffcrerh a Common Recovery , the Condition by the Law 
cahnot Cxiend © it, cauſa que ſapra, In the fame manner it is, If a Deed of feoff- 
ment be made ro a Husband and wite in ite, condition that they ſhall not alien, 
it is 4 condition to reſirain z or alienariou by deed , for thar 
is wropefull , but tot to reſtrain analienation by boch by Fine; for thar is 
lawtall and incident co their ettate. So 1fa man enfeoff an Infant in fee, np- 
on condicipn that he ſhall not alien) ir is a goodcondition to reſtrain an alienati- 
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on quring his minority , torihas as WIONghull x, bu not. rettraun him to aliery when he 
is Fe ip Baa for tha is repugpant robs liberty, which the Lavy hath given bim in 
caſe Fee-fimple ; and with cþele.2 Cales agree 10H,7.116& 13H. 7. 23. andio 
ybu will berter underitand the Bopks is 33. {ſ5.p. 11% 24- 24 H.6.6-21 H.6. 33. 
39, 10H, 7.11, 14 He7-6+13 H7+25- 31 He 9.115 And it is tobe obſerved, 
chas before the Reign of £, 4, 1, wp4.not refolvedas bath beentaid, thars Common 
recovery av 57 the Bll (ayl » Ae rage Rexiainders dophnding 
rhereu l L Books which tpcak tendtion made by Te- 

—__ Dy heres ol reticain diſc | 7 


enfecoffed of Larg;or Tenemenes, be hath 
- ne For iffackh Condirion ſhould be 
from him;-which the Law giveth 
_ inch Condition is ; 
"Lins, tenaſoef whctogretk 


in (pat Cale, ” 
wh, hos Kat ſuffcrerh a , 

us i hah gram. 55 5 mes deed --20——rraen the 

cramed. 3c was:  adjadge in 1 2 Eli. en 

Revch, Thar Remainder orReverfion expecanc 

made by his 

Common pleas 

ifg = — mas pn ro __ _ 

cecovery being x 
ans ene of rhe Law. 


er Gpcayeitianiny fo or couch- 

and the (ame » or any other open 
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or voucher, of ac*- 

ay ba my wean rw ny thing oc 09g 
in deed or an law, &c- Thas. then immediately afrer ſuctr rame of ſach procurin 
attempting » of abour in form aforeſaid, and before any foch bargain, (ale, 

COOLUMAnces &c. made, Ac. or done, the aid uſe or uſes, cftate detios, 

&c. ſhall fom timetoume ceaſe, a3only inreſpet and having regard co ſuch perſon 

oc perians fo ing » going abour, &c.- and no ocherwile, It wagreſolved, 

That theſe words( or (ge edpar 8c. or(enter into communication) 8c. are words 

BRI + 290 POnrLAR God forbid chac rhe inhecirances and ctiares of 

ſbould depend npon ſach incertaimies ; OT. wars of 

RE Jus ef vagmm: ct ger ears fit conarms, no quid is a going 

= ET ment the Ralf Law dec decide tht yon | 
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beet as things incertain,which cannot be put in iflue. For if oe who is tyed wich ſuch 

ho Counſel learned, to know whether he might alien part for pay- 

or ior advincement of his younger Children, or for any other need- 

full ule, 2 mh mir ger pony epi ? oc if che heir or other in Remainder 
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Ho Know no of tag Pr0: lion 07.999 baker juan ignerantiae,. chinkerb char be ma 
lev & Fine, And (herenpooa Note. afa-Fine is drawn, 8c and bafore that ic be re- 


corded , he knoweth of che-Provido,, and then all is cancelled , is that a breach of che - 


Proviſo? And echandred fagh like Queitions,wherenothing is 


y ariſe, which 


w, bur of late times arc invented ; Bd ſuck Pro viſois full of 
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pech the Tenements in fee,cher is che Freehold and Fee-fimple in the Alienee, and in 
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mom maker 
eaſ: tat life or ondition that he ſhal ror penrre 1 
leaſe tat Uſe or yearyupon condition nor alienor it is 
rags 7 Sabha, 1+ agg penny 5977 gnng | ich was 
ad exharedis<iorer of the Leiſor , avd therefore there was confidence berwixt the 
Leifor and: Levee ;: and therefore the Leſſor might reftraip the Leſſee to alien ,- or 
to demiſe toancorbecs an whom the Leuor had not ſuch <oofidence. 
reaſon woald ,:that when be who bad the Inbevicance made a Leaſe for li 


maketh the Do- 
| | : lawkill ator eftate 
which doth not wrongro any » and which by Law he may do of the ſame Land. . $6 
and forthe ame reaſon,if a man maketh a Gift in ray} ofa Manorz upon condition thac 
he ſhall noc make any voluncary Grant of the Lands by Copy cortedingeothaCe- 
fiome of the Manor: &e. ic is not good ; Bur it he make a Leale for years orlife with 
ſach condition it is good, cans gue ſar. And by theſe differences you will berter 
. your Books in 21 H. 6. IJ. 8H: 7. 104. 11 H. 7.64. I3 H.7. 23. 
Laſtly, che intent of the Stat ure of 27 H. 8. ( as appeareth by the Preamble ) was co 
reliore the ancient Common law , and torooc out and extinguith all ſubcill invenci- 
©ns , imaginations 5 and practices. of afſes which had introduced many miſchiefs 
and inconvenicncics mentioned in the Preamble. And that was very good and ne- 
clo Ihe Copmat-wealth. For tbe. Common law hath certain Rules ro dire 
the Eftates of Inheritances of Lands y and therefore it is withouc any compariſon bet- 
cer to have Eltates of Inhericances provided by the certain Rules ofthe Common law 
(which bath been an ola, true » and faithfull Servant co this Common- wealth ) than 
by the incertain imagination and conjeRure of any of theſe new Inventors of uſes, 

withont any approved ground of reaſon or Law. Nee Reader, this 
agreeth with che former Judgement , aſwell in (orber: Calc, as the —_ "”" 
Z 3 Humble 
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fonnd ar large by the (ſpecial resdiat, there ave more thoaſend words , - —_ 
inout Books, when Tenant iw capt was refirained to alien, rhere were nor moos 
twelve words in the Reſtraints Ee bec fait candida illins eratis fides, es : 
que pence: nels onia fidei firwamena poſutruxt, + And © this Cale'is now 
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aciefeRtion is agocd Plas. Vide 6 H. 7.10. ac. And generally in all Aion where 
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ſhall be triedy or '\orherwiſe 
idue isnoc of me 


nas" the Plaauifby Jurors de oxcbvete dt Therford 4 rieee the Charcor-partie was 


made; deliberation, Juigemenc was given in the Bench for che 
Plazorak. : RR Bohn thispotarhek bees nai oadjadyad, 7H.6.14. in 
rm Sree” 
Mich. 3 Jaaki, Io the Kings Bencke 
Boſwells Caſe. 


wh, ro which the {aid Church was append- 


F 


— 
. 
. 
. aw 
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. 


E 


xr the ſaid Earl dicd ſeiſed, afres whole death che Mannoc 
fex, wholevied a Fine of the faid Advowſon to 


oydance Lowe the 
= Ye hae 1 IONS 


>cher ofthe Defendancs, by which the Church became void by the {ai 
ati4 ſo ir did belong co the Plaintifco preſent, and the Defendanc did 


L 
H 


Flr 
! 


difturb hi Biſhop pretended, Qed ipſe nihil babet, nec babere clamas in Eccle- 
Foy al ormndr euens per ſonerum, Oc. or petit judics= 
as f ab ſque  ppedias 288, Oc, \ p 

Thar betore. che Wric brought be was ia che ſaid Church by the ſpace of s moneths, 


of the Preſcarment of Henry Earl of Suſſex, bee, that the Church was void 
rear wat as the Plaincif hath declared. As tothe plea ofthe Ordinary, the 
Plaintifprayed a Wrix tothe Biſhop, & conceditur, ſedceſſet eg 7 pans as 
t Lencafter » 

which chey 


berween the PlaicciF and che other was determined. - Asto the plea © 
the Piaine.Jid maintain char the Church was void mode & fo .upon whi 
were at uiluey and at a N5/i prixs it was found for the Phaiouift : And farther jay 


[48] 


Laxcaitre ove of the Deferdams,who was admitred,unkicu- 


(#] 


didenquire of che'2. __ 
j3-arng 2< The 
49] dice Aaron, , LOR chr the Ovurch 


Thac CE ied a ke TERS ; 


brought within 6 peed, roy 
was given in this .matniner; | /deo 


a : ; pn c : | p , " # ; | ” idoncar per y 

naw advticar Et pr edift. jobants in carol And upon a Wric ele 
i And now this Term afrer many 

ryems.Aar the Barrand Bench,by the ſn co en, A 


dive Comme um bee the armed 2. Cap. 5s 
to:z Church are rm arid dy eo perſon, tanks 
men ))preſemrip rich INES HH Caſe of a Common verſon, 
was thereby PRs OX aipothiice ond: 
- Uſarper hid gained the Iobericance of che Advowſonby wrongy-and the Lawfull 
Patros had loſt the preſentment bac vice for ever. For' he had no ether remedie: 
buc a Writ of Right of Advowſon, in which the Inberitance, of the Adyowſon ſhould 
be recovered, bat the Incumbent ſhould not be removed. And that is the reaſon 
wherefore full or not full ſhall be tried by che Biſhop, becauſe the Church is full by 
Infticurion, which is a Spiritual a ; For if ir ſhonld nor be full rill Indu&ion, -then 
tull or not full, ſhould be tried by Verdi@of1 2. od penn according ro the Common 


law - For Induion iga notorious rs that ky he e Biſhop, Vide 
: pl enarticy as in 


22 H.6. 27.&c. Andyetin a' 
this caſe,and all other voy pny mt one of the poinein nrablets If the Church 
be full, or not. And at the Common law as well Infants, Coverts, were puc 
ro their Writs of Right of Advomwſon inthe ſame caſe for 2 2, reaſons, which were ar 
the Common Law inthe ſaid Caſe. ' t. That he whocame in by Admiſion /and In- 
ftirurion, came in by a Judicial a, and the Law doth preſume that the Biſhop who 
had Cure of Souls of all within his Dioceſs, for which he was co anſwer ac his 
fearfall and lat Accompt ( ws ang ten po! phe ym p and 
gaintt Herertiques and Schiſmari Devils Minifters) would 
doe, or aſſent to any wrong to be ro NR Patronages, which is of their _ 
poſſefſicn ; But if the Church be Lirigions, that he would inform himſelf of the tr 
de Jure Patrenarus, and ſo doe right. 2. Another reaſon was, that by the Common 
Lawzin every Pafiſh there ought to be idevea perſona: ar the words 
of Ow, Im Quid per mittas pit ummats, map »/orer &c. which Epithite Idnes, 
m——_ abiticy in Learning and DoRrine, in and converfarion) and diligence 
in his fungion) and all char to InftruR che people Ie of God in true Religion and good 
Converſation; and to avoid contention, and to rhe intent that he who had fo great 
a Charge might effe&ually and peaceably intend his charge , The Common Law did 
provide chac after Inſtirurion he ſhould nor be ſubjeRt ro aRions; and ſo negleR his 
lofing his time in ſutesand troubles in Law ; and thar was the rein, Thar 
at dr Law , That afcer Inftitotion to the Church ac the preſencacian of a- 
nocher, alrhough that he had no righe, that che Incumbent ſhouid not be removed 
at the ſure of any Common perſon ; Bur ro revorer his Right, he might have a Writ 
of Right of Advowſon, by which the Incumbent ſhould not be removed. And it is co 
be oblerved in theſe caſes, for as much as the final end of the ſame was to have idone; 
perſonas; and that no peo might by any means ariſe roche Patron (for that ſhould be 
deretiable Simonic )theCommonlar did preferr the ſervice of God to be celebrated, 


.and 


a0. VL Ta. 5nd 
eh he people of God: be, radar hep peſo obs 
| 1 obey ol hw Pats. Bot ax the Comprond 1,008 bad. 
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collate » bis is : 
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of ia tayiolatfgr an all 
deſcem,ſhall bave che ame pany 2 
vacapcie of the i 


termards rhe 
waz put our of pov : <= na ITYy Ihe al anne 

ages the ad-owles did nor paſſe 40 the feaffee, becauſe rhe . 
bar. a right, and che ulurpation was voidable by ation, which.copld nar be rransfer- 
red roatiranger- And it ſeemerh ao by the book, that E. allo was | 
dic-aMfuch cate. Hur it. ivaprecd bythe whole Coart in 50 E, 3.14. &, That if T: 
nam tor years, or Gardian, bring a- ar; {npettpaley I che 
« writ to the Biſhop 2gziatt#he Termer or Gardians and his prelenmee I 


* 7 intaxe 2 TIED 
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 E, . 23. 3 3 35 hdd more, 
a Tſe F ofur Hon, and od ie he iſive *iy"tayl ioremedied by che 


Eh x clint] thy? was created ar che fime Pirliamenc. 

_— Thr cone LAiiocapt cannot haves: wir of righr of advowon, and 

relore Thall beayed bynebe ſaid firſt branch, ar"ic ix holden io 43 £E. 3-24. and. 

35,Vid. 467 Afs.p.4.\ 8E4. gs 34 H- 6.40, AMS ic was refolveds 

Re Fe Were ox oquable exo (ar peach by Pray 6. 

ex YT 4 . 

ein'therime of H. 3. before the faid a& of weft. 
y force of the third branch of the ſame a&. For 

ietif is cofecover the value of che Chucch for 2. years, 

ifhe c preſevemenc, and the value of rhe Charch by falfa year , Ic 

Ir necedfull Ck tte tnen:h Ifthe Church vom or —_—_— 
Rowe icac is fall iment ir appear to the Courr, recover 

| cos pr tot x Ga IE ma value of che Church is —_— 

much a 


"wages 106, 43 E: 3. 11. 11 Hg. 40; 3'Ehi. 
Jaw before chat Scarute iD a 


A ther for his preſencment, oc foir any ditttubence 
E aare did lye, when the Biſhop by any eidbaraexds would noc admit his 
A Cer or whey any cater id diſtrh him,” ſo that he conld not preferre his 
-' then before che Church was” full be might have a Quare lawpedit, and 
have a wric to the Biſhop, bur he ſhould recover no dameyes. ' Note, Reader, 
Ir was adjudged Paſe. 32 Eliz. in a Writof Error inthe Kings Bench berween Back- 
berd and the Queen upon a Judge ment given in a Qzare Awpedic in the Common- 
Pleas apainit him or the Church of brintde Comer ol fe Oro Qgonn 
ſhould noc recover damages iÞ a Quare woes roach Yr Was 
ſhewed by Fra Chief Jattice * 1. ada the Common Law no. were re- 
covercd in a Quere Impedic, and at this day on ns cnn yo = onely in 
. caſe where they are given by the ſaid Statare of Feſtas. 2. and therefore the Queen 
pr recover by cheCommon Law. #*. The Queen is not withinthe ſaid clauic 

of the AR of Feſtns. 2. which giverh the damages , for þ nd nan you as a 

before, hach two branches - Firſt , [f the time of fix novnerbs rh by the impediment of 
. 79 » ſo thas the Biſhop doth not preſent, and the very Patron loſeth bis pre node &c. and 
che Queen's not within this Branch ; for ſhe cannor loſe her preſentment - and by 
conſequence The cannothave double damages. The ſecond branch is, An4 if he fix 


d moneths 


Fa ſeedCale. jay <2} 
a Kc. dach .e pr d ypon.the other ; ſochac toralmuch as the Queen | 
—_ Oe Loa ys ore ſ<cond- Ando the.doubr in 7 Ek, 

Dyer, ; Thywns Cate, now, upon the true (ence and underiianding of the Law [6] 

is well reſolved, againft the Judgement given in temp, Edt, Quare wped. 181. whicti 
ſeemerh to bet 


* 


he exror of the Clerk, or of, the Reparrec ; tor all che prefidems tn 
the ſame rime; and all times after are tothe contrary, two of three onely of later cime 
whigh paſſed in flence- Bur with this judgement aS$recth 3 H.6. Damages 17. ad- 
: «6.1 e9:+8-£d.3;2-andt attrhe pri [- 
foreſaid. And the Judgement given in ſuch cafe of the Q':2cn m the Common Pleas 
which was enrred by the Clerks py ir oi c ure vas geverſed. Yet note 
Thar all the Councs of Pting: in tmpe ro Hts Binages, and yer os 
damages ſhall be recovered. It was further r.(olved inthe caic at Barry Thar at the 
Common Law in ſome caſe , he who wasadmitted , infiituced , and induced at che 
preſenrment of another , ſhould be removed by: Jadoemenc in a Qu-re Impedir. As 
ina Quare Impedit, if the difturber being Defendanc preſen* depending the Wric, and 
his Clerk is admicred,inſticn' ed & inducted;and afrerwards Judgmenc is given agai 
the Defendane > ſuch Glerk-ſhall be remaved- The ſame Law, if a fitanger ulurper 
pendancthe. Wrichis Clerk ſhall be removed by the Judgement at the Common Law, 
And (o ipall caſes when avy Cicrk-cometh in by the preteprment of any rapper, 'a+ 
gainſt whom the Plaintzfhath good ticle;his Cterk ſhilbbe remored- So it the Queen 
uſurpethand a Qere [mpedir 15 brought _—_ her Incambent ( for it doth nor 
again{tcbe, Qreen) and pendanc the Writ.che Queen yrefenceth anorher, who igin(ti> 
curedand indyded, he ſhall be removed, for he comech-in under the rifle of the 
Plaincif. Bur if 2 ſirangertotbe Writ | who hath good right z prefencrerh his Clerk 
the Writ, and his Clerk is adoucred,and infticured, he ſhall not be removed 
toc rhen by ſach device the rightfull Patron may be defeated of his preſencmenr, 
And that-was one of the canſes; that atter the ſaid AR of 19:/#m.2; ic hall be erqui- 
red if «he Charch de full, and of whoſe preſencment , co the end ic mayappear w 
ther the Plaincif (hall recover bis preſencmenc or nots and 'the ſame agreeth well 
with the reaſon of the Common Law ; tor inevery Precipge where any Land , orother 
ching isxgconered, when Judgement is given for the Demandanc, if irbe pleaded in 
bar any aber ation, the Tenant onghe $o adde , thar the ticle of the now derihan- 
dant is mean berween the Judgement and the title of the demandant inthe firſt 
AdQion ; fo that although ch-re be ! wenry deicenve c. it ſhall noc burr; vide 33 Ed. 
3- Tide 5, 22 Edv.4.52. 27 Hen.S.14. Sothar althiough there be rwenty uſurpers 
the Writs they (hall not hore them at the Common Law. It was alſo refol- 
ved, That no- Incumbent ſhall be removed by the faid Scacure by ONE 
Aﬀiiſe of Dearr. preſentment purchaſed within x monezbs', if the be nor 
named inthe Writ, quiere imer alios att4 alteri wocere now dcbet, alrimigty that the 
Incumbent be mn by defeifible ticle ; and therewith agteerh 30 Edw.3.46-Edv.z.rs, 
9 H.6.32& 56.19 H.6.68h.5E4.4.115.9 E4.4.30.Onis quicunq;alugaid ftatnerit partt 
inandite alter a, <qunm lice ftatuerit, haud <qums fuericAllawben the Quare Tnipedit in 
wohe. againit che diftarbes and the Biſhop, and fix moneths paſſe az hattybeen laid; 
the Biſbop.campor eollare for Lapſe. Then admic that fix monchs paſſe, fo char crime 
devalved tQ the Merropolican , who is pot named inche Wric, witerher ſhall he 
expe] Lapſe? And it was reſolyed, Tha he cannocy for he ſhall never preſent 
Da os when the iofcriour Ordinary might have collated for Lapſe, and ſurcea- 
4th histmae; fo that che fic in fuch caſe faileth ; and cherewith goreecly 
11 Hex,4.%, It was alforelolved , iv che Caic ar Bar , although ic was found ex 
» thar the Church was full of Befipeſ, who waza firangero the \ Weic', and it 
whether he came in by better ticle than the Plaintif had , yer the 
co have a general Wric to the Biſhop, and the Biſhop TO execute 
Lhe who can) and he cannot reroen upon the Writ di robim, Thar 
Ie of oouchey: for noiflue can be joyned- berween the Plaintif and 
im ; for he hath no day in Court, pomete-chan che Sherif can apon/ an” Habere fi- 
£45 ſciſimass, rerorn that another is Tenanr of the Land by right; for that cannor come 
in iſſue bermween che demandant and him, and therefore pw a por mo 1k 1 
Kings Writ'; and ſo gught the ev do in the other cafe, And although 
a2 
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*«harthe third perion hach right) yet they are exctited,becaitiEtbey have Hei 
by proceſs of Lai , and*chen the parties may try cheit rights, as rhe Tai requirerh, 
And fo you will beccer underſtand the Books wn 1 $E4.2. Preſetifment Yo; Ed®.;, 
Incumbent -t©. 21 Hen.7.8.4 & 6. 9 Eliz..Dyer 260. 14 Hen.$.3 1.19 F4.? ar, Pte» 


ſenrment 21.10 Ed.3.17- 9 Henb.31.6 E4.6 Dyer, Henſlors Cai. 
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" Mich, 3 Jecobi, in the Star Chamber. 
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Geer Ne hed Takedy he Lord Chatxellos Epertes Pobam 
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Four} not be Arreſted in Debe or Treſpa!s by his body for the caufes aforelaid ; for none of 
"i rhe Nobility, who is Lordof the Parliament , and by the Law ought to be tryed by 
his Peers, be in ſuch caſes arreſted byhis body. And both theſe poinesare wel) 
copfirmed by. our Books 11. Hen. 4. 15. In a Homiine rexlegiands againſt the Lady 


Spencer , it: th that tbe La - was a' Peet of ihe Realm, and that in 
Den or Te Capias lycth _ an Earl, Barony of Baronnels, and the like ; 


[53] forbecauſe of their tate and ry they are intended c& have Aﬀets, 3 Her 6.48. 
A Writ of np ng Accompt was brought by the Lady eAb»wrgevenir 
againſt anocher ; pleaded, Thar he owed ber nothing , and was ready 
to wage his. Law, and prayed by force of the Statute of 5 Hen.4.cap.s. that the Plain- 
tif ſhould be examined, which AR is pon examination {tall be madewhich 
alwaics is inrended upon Oath. And i Cohkgin , which gave tbe Rule , faid, That 
the Lady eAbsrgeveric is a Pecr of the Realm , and ic thall nor be well to cauſe her 
toappear to be examined ; 'for by char-reaſon you may cauſe every Duke, or Earl of 

to appear. Rolf, Serjeant, asked, Whynot ? Sirzthe faid AGgof 5 Heng. is 

cenerab and is for cvery man and low. To which Cokeis ſaid, The Law will have 

a difference berween a Lord or Lady, and another perſon, By which Book it is to be 

obler ved; That a Lady, who was bur the Wite of a Baron, is a Pecr of the Realm avfl 

15 in equipage as to Nobility and privileges incident to their Dignities with Dukes, 

Earls c.. 48 Eg.3.30, Ralph Everden Knaghr, brought a Writ ont of the (hercery and 

alſo a Wrat of Privy Seal tothe Jatiicesgrecicing ther he was # Bacon, commanding 


them to diſcharge him of fw - IÞ Farr. <(5iſ. ſew recognirionibus quibuſcungue , 
= becauſe the Barons © tobe of” | a Aſhe wichour their in and 
&- upon good advice he wayabſelurelydi Vide Reyift: 179-35 Hen.6. 46. in 


£Þ Attaint in the Kings Bench, ITS 0 AL Id hs ow oe allenged him- 
BD ſelf foraſmuch as his Ancetiors had been Barons and Lords of Parliament, and that 
they havehad place in the fame Houſe of Parliament. And this matrer was tryed by 
ka Tryors'of the fame Jury ,for- which He prayed allowance of bischallei> © » = 
2 "£82 that 


"y- 
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that tie 0oghe tO be diichatyed. Forzeſene Chiet ) wiite » We cannot allow it with - 
out a Wriz teflifying the lame ; tor we ought to be informed of your challenge by 
matcerof Record , otherwiſe we cannoc allow ic ; which the whole Court atienced 
uno. Note, Duke or noc Duke » Earl or noc Earl, Baron of rot Batomy {ball not be 
tryed by the Country, but by Record ; for it they be Lords of Parliament it appearech 
by Record, and cheretore by Record, viz. by the Kings Wric it ought ro be certified. 
But 2 woman who is a Ducheſs Councels, Bacromneis,by marriage-which is matcer 
*n fait, in ſuch cale, nor Durcheis,Cc. ſhall be tryed by the Coumry 3 for their Ggany 
accrue. b ro them by matter in far ; vide 2 Hen.6.11. The Wite of the El of fyme- 
del ought to be named Counteſs, io an Action brovyht againit h-r,or by a name which 
doth amount to as much, 1 2 Ed.z. brev.:54. accord. vide Flow.{ 1.213 Hen Berkiey, 
miles, Dom. Berkley , &c+ 14 Hen.6.1. Anaction of Debr was brought againfit a man 
and a woman Countels cf D.againtt whom an Exiygert was prayed. Newon, You 
ſhall noc have an E-igent 2gain(t an Earl, no more againtt a Counteſs : And Frukberpe 
there ſaid » that the cauſe ther-ot was not onely , becaoſe that it cannor be imended 
that an-Eat) can be without Lands, but another caule is for the dignity of his name: 
For an Exigent is no: awardable againit a Duke , Earl, Baron, CMarthe 19 thee cale > 
The woman hath lott the name ot Counteſs by taking of Husband ; fot by taking of 
Husband all the names which ſhe had bertore are lott ; which Pafor afhrmed, fot 
which cai fe the Writ ſhall abate wherein ſhe is named Counreſs, Bur note « diffe - 
rence berween a Baronneſs or Counte(s by mariage, and by deſcent ; fot it is ttue, þ 
Buroniſſa,Cc. by mariage marieth under the degree of Nobility, ſhe hath loft hername 
of dignity ; for in iuch caſes, Si muher xobilis nupſerit ignobils, deſierit ſve wob1ilis, But 
if ſhe be noble by birch or deſc:nc, whoſo:ver ſhe — ſhe remeiveth noble; 
for Sicthright is caratter indelebrfis ; but that which is gained by Mariave tay Aſo be 
lot by M:riage ; for codexs wods quo quirquid conſtinaray diſrelviar, And as t6 the 
Book in 8 Hen. 6. 9 & 10. where the caie was, that a Writ was, Precipe Jeb. Level 
nerlits C- B. domrne Abergevenie nnm mrſinaginm , 1nd the defendaive demanded 
jadg *menr of the Writs tor chat this Jain LovelyKnight)is Lord,not rammed, jedgement 
ot ine Wric y& on allecarur by the whole Courr. Kolf, Then judgement of che 
Wri: ; jor no more than he ſhalt be called Lord, ſhall ſhe be called Lady $1 
of the Writ. Babingrow » JC the Dot T4 is bur furpluſage, and the Writ 13 vr he 
worie. And it was reſolved, that this Book was nor voo6d Law, bur ill # 
For as to the Plea of the Wric, that the laid Sir Job Level was Dedviwar it was 
ſufficient for three cauie*. 1. He oughr ro have pleaded that he was # Biron of 
the Parliamenx ; for Dommus is too generall. +. If he had fo pleaded he bught 
to have ſhewed a Wric under Seal , teliif, ing rhe ſame, becavſc it was dilatory in 
abuemenc of a Writ. 3. It che ſaid Woman being the other demandane was not 
Baroneſs in Law, wichourt doubc che naming of her Baconels (honid abate the W rity 
as it appeateth by the ſaid Book of 14 Hen. 6.2. And peradvencure this Lovel 
was Lord in reputation; as many are at this day , and nota Lord of Parliament; 
As the elicit Sonne of a Viicount,. Barl ,& who are not Barons in Law bur 
by re-uration ; and therefore in Legall- 200 I iciall proceedings ſhall not be ſo 
named. And if the ſaid Book ſhall be otherwiſe intended , ic ſhould be erro- 
neous and againlit all other Books ig all ſuccefſions of Ages. And every Baron of 
the Parliamenc ought to have a Raight: rerotned &f his Jury, as appeareth in 
1; E.. 3. Enqueſt 44. 27 Hen. 8. 22. 4 Eliz., Dyer 208. 14 Eliz. 107.111. Ap 
wy Earl or Baton ſhall be' amerced 4 buddgred ſhillings 5 9 E4w.4. 50." 3. Tr was 
folred ,- Thar foraſmuch "as in the Caſe at Barre, & {*pi#7 was awarded! ave 


(tw Comes by the Court of Common Pleas , Thar we Sheriff, of His Officer! 
tar hight wicbour any otferce exct ite the Writ ; ' for they ought hor rd this 
+ ity of 7 tx0 Ex86eUte re Writs direfted Yothelh 


Odjeaed;- Yer for us warty 22 in forn# Caſes of —_— chi 
chem, for this: exule Apart 1 ere tee yt: 
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examine the } udiciai Act of the Courtybur ought to exceme the Writ,and therewith 
agreeth the opinion in 36 H. 8, Dyer 60. If a («pics or Ex:gext cometh to the She- 
ritf againlt a Duke or Earl, &'c. where lieth pot againſt chem, he ought co execure 
the Writ and not to argue and diipure the validue of ic. Burthetrcath of the 
Caſe ot the Counteſs of Rutland was, That the Sergeant who had a warrant to 
arreſt the ſaid Counteſs upon the ſaid nv ad Satisfaciendum , being feartull chat 
ſhe would be reſcued by ber Servants and Friends, and to eicape, for which the She - 
rifts (if ſhe ſhould be arrefied upon the Capizs ad Sarwfaciend. and eſcaped ) ſhould 
be charged. The Sergeants ar Mace did counſel the ſaid 5. to entera ferigned Adi- 
onof 20001, before the Sheriffs in Londew, according to their Cullom , upon which 
they would firſt arreſt the ſaid Counteſs, and by force chereot bring h<r to the Com - 
cer, and thento take her body in Execution upon the Capias ad Satisfaciend. And 
afterwards the ſaid Sergeancs in Cheapfide , with many others came to the Coun- 
reſs in her Coach, and ſhewed her their M:ce, and touched her boy with it , {aying; 
Wearreſ you Made, at the ſure of the ſaid S. which were all the words they uſed, 
and thereupon they compelled the Coachman to carry the {aid Counteſs to the Comp- 
ter in #vedſFreet, and at the door thereof the Sheriff came, andcarried the Counteſs to 
his houſe, where ſhe remained 7 or 8 dayes, untill ſhe had paid the debr. Andic 
was Reſolved , That the Sheriff, or any by his au:boricy whoarr<lieth the per- 
ſon of another , ought upon the Arrelt » ſhew at whole ſuce it is ; our of what Cour, 
for what cauſe he doth ic, and when the proceſs is retornable, that he pay it, and free 
his body (ifbe will) of Impriſonment ; and it ic be upon a Meine procels, cither to 
agree with the partie, or toput in bayl according to Law , and ro know when 
he ſhould aprear. And for this cauſe ic was Rciolved, that the ſaid general Ar- 
reſt cannot be laid by force of the ſag] Writ of Execution ; Andthat the (aid Arreit 
ofthe Counteſs by the Sergeants at Mace of their own heads, without any warrant, 
is againſt Law, and the ſaid Counceſs was falſely impriſoned. And fo iv Summons 
in real Actions, the Summoners in the preſence of che pernors and vewers, &c. ought 
ro ſummon the Tenant, 1. To keep his day of Rerurn, an4 name it cer:ain,to anſwer 

co name the name of the Demandant. 3+ The Land in demand, 


Kc. owe be\ : 
Vide 3 E. 3« 48. 43E.3. 32+ And that was a principal cauſe that a ſevere Sen- 
tence Was gl _—_ S. the Sergeants, and the orbers their Confederates ; And 
kgs 


ven 
entring of ſoch feigned Actions in Lexdew, was utterly condemned by che Court : 
For by colour of Law and Jutlice, they by ſuch feigned Drone tas ates þ Law and 
Juſtice, and ſo make Law and Juſtice the author and cauie ot wropy and Injultice 
vide the Statute of 5 H. 4. ce. 8. inthepreamble. 


Trin, 4 Jacobi. 
The Lord Chandes Calc, 


ol the heirs males ofhis bodice. . The lame King, 4==o 24- of hisRe3 
recic uns peſimodun, « 
of Camerbury our 


A the ſaid Leccers Parcngs were then and there cancelled ; by ver- 

dereol we were ſeiſed, 6 ecadtien exxefhe Gidliomce incur demeſne as 
3 Je» they WEBAPLED certain know! , and mecr motion» 
given anJ granced tothe ſaid G4 Iſabel! big wiſe, i Manner wich 
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2 PPVHSEBADCES> , wIKKout any gran of the Reverhon of the fi Mapor,) Tohave s : of 
T_T the heics of Giles, _ And it 1he Reverhon ſhall partic or BOT Lf at of & 
= is gran Was the, Queliions bexween Grey Lord Chandes, iltue and hr of the 5 ov 
aid Ioeils apd Sir 7 herds Lowe Knight-Aldermanol Londews wha bad caken a Leate' 7 Zo, 
for years otzhe {4id Manoor of #illiem Lord Chandos Father of theſiid Lord tharnow” © »£ fff 
43s ; anda Fine was levied by the Lard#*/liars (or afturance of the faid Leaſe : Bucif | 
be Reverlion doth remaig in the King, then the tai Leaſe was vaidable{/an t the I wa 
{aid Eine cannot make it good, fas that ic is reftrained by the Srarmre of 34 8. 8:And  */ 
upons Petition to the King by the faid Sir Thomds Lowe, who was diſpotteſſed by the £40) + 
laid Grey Lord Chandos, the King geferred the Conlideration thereof tothe Lord 7 > > © 
Chancellor, and Lord Treatucer of Exglard, whoheard Coun'e} oa-bath parcs. And = 
begaulc che calc was doubtful they referred the lame tothe L.Chict Joftice of Eoghendy F 
and Lord Chiet Baron » who often times heard che Cafe debated berwaxt the Counſel (#] 
of both varties. An! it was Obzeaed by the Connie of the Lord {hander, thar the 
ſaid grant of the (aid Manor by the {aid Letrers Patents of 24 H. 8. were void for di- 
vers caules. 1. That the faideltate tail was not recited, as an eltate continuing , 
upon which the Reverhon might be granced, but 2s an ellatedetermined; And 
therefore the K. granted the fame as a thing in poilethon, when in truth he had bur a 


rererſion expetancy bur an efiate 10tail. 2. The Kirg was deceived in his grant, for 


th. King upon the (ugettizon of tigs fig think, xbec by the forrender of the 
ſaid "6. 2k Patents ct p 19H. = eltate tail was thereby defeated and de- 
termined , by realon that the King was icited thereot in his demeſne asof Fee, in 
which the King was deceived. For by the (nerenger of theyaid Letters Patents the 
eltate tail was noc determined, nor the King ſeiied in his demeine as of Fee, bur the 
Kipg bad only a Reverhion in Fee expeRtanc upon'the eltare tail, 3, The King 
deceixed ip ihe eltate he granced, for he did intend togrant an eltaze in Fee in | 
ſeffion ; and noc a Rererbon expeRanc upon an cilate intail; andthe King granc< 
ed Aſaxcrium de Blunſden, a non reverfiovew Manerii, Andatter many | 
and gon deliberation had with divers other Jaitlices, Ic was Reſolved, 1 the 
Reverfion ſhould palle by the (aid Letters Paterns of 24 H. 97. And as to the 
laid chxee Q:yeRtions, it. was contidered, when the recital was the fuggefiion of 
the: partic , and when the afhrmation of the King hamlelf. Andas to thar, is 
was Reſolved, That the recital of the etiate ral, and thac the ſaid Patentee bad 
ſucrendred or deiliceced up the 1ail Lenters Patents ro the Chancellor to be can- 
celied, both thele were in Judgement of Law the Information and fuggeftionof 
the partie ; Bur the Clauſe { by vertue wherect we were ſeiled in aur demeſne as 
of Fee) was but the ColieAion of the King himielt, as a Copkqnence upon the 
ben. Ll ip which the King miitook the Law. Allo the party doth inform the 
Kivg shat he had delivered wc Lewess Patemes ro the Chancellor, robe cancelled ; 
upon which the King aſhemeth ( which ſaid Leters Patents then and there were can- 
cclled } that is not the 1n'ormacion of the party, but the afhcmation of the King; and 
the colleQiion or information of the. King ( upon the information of the partie } 
when ic4s not any part of the comnderation, (hail not avoid the grate. Borall 
thac che party had informed was rue; And the Error was inthe Canſequent of 
collegigo which the King made upon ic; Then for as much as the partie had was 
ly ink the King of the eſtate fail, and of the delivery of the Letters Patents co 
be c d; Although che Kivg hath miſtaken the Law,or the matter infaQinthas 
> the lame being no part of the Canſide ration, ſhall not avoid his granc , for no- 
mas inthe party. Alſoirt was Re{olved, that by the granc of rhe Mannor, wick»: 
ouc #5 4 pan lh the Reveryion ſhould pals ; for the word Mannor includetts 
all efigtes, and degrees of eltares of or inthe Mannor. As if A. giveth the Mannor 
« D.co R, im tail , andakerwards the fDongr is aucainced of Treaien, by which the 
King is 'ſeiſed of the | es akterwardsby his Letters Pacencsgramtech Ade- 
irs: in 


reins de ND. to2 apd his that cate, char the King grancerhs 

the Mangor D.arimpofeſion pr __ (hall <4 For the King had an 

eſtace (rhe reverfian in Fee) grancable jo kim; andrhe eſtate rail by a 'Compn: pe 

needeth oc co heracited, And itls.nothike to the Calc of Airs woods, 

the King was-not.cogulanc, nor A Ye efiate, /c: that he MM" 
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.  Bredimans Caſe. Pare VI. 
cayt;with the reverſion expectant, to his heirs and ſucceisors and his grane in the ſame 
— rake efie& by fractions of eftares; or wrong done, and therefore the Caſe 
of Attn woods, wes not to be likened to this cafe. For in our caſecthe partie bath in- 
formed the King of che truth of all marcers is taR ofthe cftare tayl, and of the deli- 
very of the former Lercers Parents, ſo that mas of Law upon the mar- 
rer contained inthe Patent, rhe King had bur's' on in fee expeRanc npon an 
eliace ray]: and in this caie no wrong 1s done to any, nor is there any fraction of 
eſtates. Andhere rhe Kings intent was to depart with a}l his eſtate, and lefle paſ- 
ſerch by this grant, ( s. the reverſion )then he did intend tO paſle ; for he did intend 
ro paſie the ; and ſo it is pot any prejudice to the King. Bur if mote ſhould 
paſſe, than be meant © paſſe, as where he intendeth to paſs only the reverfion, thar 
the poſseflion ſhall paſs, there ic ſhall be otherwite. Allo this grant was made ex cer« 
14 ſriencia, & were mots, and ſhall be taker inthe mot liberal and beneficial ſenſe, 
according to the Kings intenc and meaning expreſscd in his grant. | 


Hill, 4 Jacahi, in the Common Pleas. 


* Bredimans Calc. 
EL. Ih. 45 Eliz., rott. 105 , Charles Brediman did arrain an Aſſize of Novel diſſciſin a- 
TY MU H gainft Robert Bromley, Thomas Reyner, and Francis Cotton, of a rent of 10/1. in 
'C Har Hebcc. inthe County of Midd, and made his title, that Sir Richard Pepal Knight, 
_—_ was ſciſed of the Mannor of Swacliffe, in H.&c. in his demeine; as of fee, and held 
ÞUs of { che ſame in ſocage of Michael Shordicch, and 9. Offobr. 13 Eliz.. made his will in wri- 
ting» and thereby 'demiſed cothe Plaincif a renc of 10/7. 1{5vimgout of the ſaid Man- 
nor of Swacliff for his life, yearly ro be paid , and by the ſame Will demiſed roDame 


yy : 


, 


a . 

of Ao, Elewor his wite the ſaid Manvior; to have from the day of his death, tor 1 5 yeares ; and 
4 Gr afterwards the ſaid Sir Ricbard, 10. Ottebr, 13 El:z. diced. Elenor entred into the 
"'P ol j id Manhor , and paid the ſaid rent of 10 + and for the rem of 10/7, due the 1c. 
BR a; VP, ofQGober 40 Ekz. and for the arrearages of 16 years betore: the plaincif the ſaid 
J : RE Oftober 40 Eliz. half an hour before ſun ſer of the iame day, came to the 


__- of w4/ capital houſe of the ſaid Mannor, and there remained ti!l after the (un fer ; petends 
nr / tow predif, 160l, de arreragiiis preditt. redditus quam preditt, decem hbras in p ecitts 

3 decimo die Oftobris anno 40 Eliz. ſupr aditt. eidenws Carolo mne fic debit, exiften. /1bi ſol- 
& 04" F po And the Defendants; 4d twne renentes, Ofc, ſen errum aliquis, nec aliquis alins arre- 
| ia fegiapreditta ſen reditums prediftium aut aliquam inde parcellam cidem Carole ad tune ſic 
þ- a i cus VE #* prefert debiz. & inſolut. exiffer. cidem Carolo ſolvernnt ſex ſolvit. ſedilla © ad runc & 
Ro thid:ſolvere denegaverant, & corwn quilibet ſolvere denegevir, & fic predift. Robertus, 
4 Thomas, & Franciſcus-pſe Carolum de reddics pr eadift, ad twnc Of ibid. injuſte Of (ine ju- 
dicie dſſciſtuer. & hoc, &c. And the Aﬀſize was taken againit the faid Thomas and 

[57] Francis by default , and Robert pleaded Nwl. tort. 'and the Recognicors of the Ai- 

ſme found for the plaincif, ſc. the ſeikn and diſseifin ofthe rent : and the only poivt 
which was debared at the barre, and at the bench was, if the payment of the aid 

_ ret by Elener, who was Termer for years, were a ſufficient icilin of the rent tro main- 

tain an Aſize 2gaintt the Terr-Tenanc after the years-determived. And this caſe 

was oftencimes argued at the barr inthe timeof the Lord «Fnderſox, and in the time 

of the Lord Gewdey and of Coke vow Chief Juſtice. And ir was obxRed at the bar, 

tharthe ſcifin had by the bands of Tenant vor years is ſufficient ro have an Aﬀſize, for 

x appeareth by *33 E, 3. VerdiR. 47. That ſeifin by che heads of a Dy: or Procura- 

ror,.1s ſufficient : and 8 H.6. 17. in ſome cede; ſeifn by the hands of him who hach 

nothing in the land is ſufficient. As if there be '# Lotd and Tenant, and the Tenanc 

makech a feoffment in tec, before ' notice made by the Feoffee, the paymene of the 
Febfor is a good ſeifin. And 27 E. 3. $3. ina Scire facias upett « levied of a 

=o | Renc 
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Rent, the Tenant ſaid; Thar the demandant had received 16 -. parcel of the fam? 
rent pendant the Writ, by che hands of one who held rhe Land our of which the renc 
was uluing 4 will, and took his plea co the whole » becaaſe rhe ſaid Rent was 2 
Remc-ſervice, and (cifin of parcel gave ſeifin of the whole, and fo rhe fine execured 
by that ſcifin; pon which che Plaincif did demurr, and it was awarded that he ſhould 
inſwer to the KRemnane , by which ir appearerh, ( as it was vbje&ed ) tha ſeifin by 
the han i: of a Tenant at will, was a ſufficieor ſeitin as ro rhat whith was paid; And 
ſec $ Aſſiz. p.31. and 8 E. 3.53. and Fitz, N. B., 179. that payment of the Rent by 
Tenant for years is ſufficient to have an Afſe for the Rem, And ic was fajd that a- 
ther ſeifin the devilee of the Rent could nor have during ihe Term , by other hands! 
than by the Tenanc for years; and the paymenc of che Rent was a local thing y and' 
which of right ought to be paidg and herefore the faid payment by the Tenant fot 
years ſhall binle the Tenant of the Free: hold, and ſhall gi:e unco him ſufficient ſei- 
finco have an Aliſ-. And upon ſolemn Argument this Term by the Jadges of the 
Common Pleas, It was reſolved by the whoie Court, ſc. Ccke Chief Juftice , Walm- 
fey, Warburion, and Daniel, That the faid payment of Renc by the 1a1d Tenant for 
years, Was no ſeifin to binde the Terrezenanc after the years determined for divers 
Canſes. 1-Inteſre&t ofthe imbecillity and exilitie of the Intereſt of Tenant for 
years» whoat the Common law could not draw the eftate of Free-hold inco Queſtt-+ 
on; For alchough that the Recovery againlt the Teran: of the Free-hold were by 2+ 
cemenc, Tenanc for years could fot be refirained before the Stature of Glomeefter, 
nor he could nor falfifie the Recovery before the Statute of 21 H. 8. So rhat by the 
Common Law Tenant tor years was fubj:& tothe pleaſure of the Tenant ofthe Free- 
hold ; For he cannot falfitie a Recoverie of che Free-hold in reſpe& of the Feeble- 
neſs of his eſtate, and none by the Common law can falfifie a Recoverie of the Free- 
hold, buc he who hath a Free-hold, Vide 7 H.7.12. 9 E.4.38. 30 H.6:16- 7 H. 
4.12. 19E. 3. Af. 82. Theecond reaton was, & Erymealogia & vi termini, ſc. 
that be who hath not ſeilin in the L2nd charged, cannot vive a ieifin of Renc ; *For, 
wwe poreſt plus [161 is alium transferre quam iſe baber, And that is the cauſezthat a Pra « 
cipe lieth not againit a Termor, becauie he capnor give ſeilin, and yer inone caſe one 
manner of Preci;e [o/cm. lieth againtit him who hath bur a Chattel, and no Free-hold; 
and chat is in a Wric of Dower againit Gardian in Knights leriice , as appeareth in 
Temps. E. 1. Breif. 85;. 8E.2. ibid. 809. 6 E.3. 8. Fc. And a Writ 'of Dower 
licth againſt Gardian in Knights ſervice tor cwo caries, 1. Otherwile the Tenant in 
Dower ſhould be without remedie, for in iuch Cafe ho Writ of Dewer lieth againit 
the heir, as it is adjudged in 9 H.6.6. in Frenils caſe. 2. The Gardian may py» ( if 
the caſe ſo require ) that the Demandant endow her ſelf de le plars beare ;; DD 0+ 
ther Precipe l;cth againii ſuch Gardiav. And no Writ of Dower lieth agairift Gar - 
dian in Socage, nor he cannot aſſign Dower, as ic appeareth in 29 Af. And it was 
ſaid, as Poſſeſs is derived) 4 ol & ſedeo, becauſe that he who is in | _ 
fe down in rett and quiet : ſo Seifine alſo is derived 2 Sedende, for tilt he ha 
Seifin, all is, labor & dolor y & wexatio Spiriims ; but when he harh ſeifin, he 
fit down, and reſt inpeace and quietneſſe. The 3. reaſon, was a manifelt 
rence was between receiving and giving of ſcifin; For it is true, that he who 
hach but a Term for years may take ſeifin for the benefit of him who hath 'the Free- 
bold, 45 E. 3. 26. Grantee tor years ofa Common ulech the ſame, the ſame giyert 
ſeiboco bimip the Reverſfion, 22 Aſſ. 84. acc. 12 E.3. Af. 86. payment to the 
ce for years of a Rent ig a ſufficient leifin tor him In the Rexerfion, A. 39 & 40 
-#z,in my 5.Rcvorrs, preſentment by the grantee of che nezr Avoydance for years; 
is ſurfcienrtucle in a Quare Tmpedi for the grantor ; and al) our books are, That the 
of Leſlee for years, or Gardian, &c. is ſufficient ſcifin in rhe Reverfion ro 
ve ap Allie, Bur beatins eff, ita mains oft .quanrs accipere, , For in the 
ficii caſe he who giveth ſeifio is Tenant of the FrecholWF and he who teceiverh Te- 
pam for years, bur inthis Caſe he who maketh the paſihenc is but Tenabr' for years 
of che Land, and he who receiveth claimeth a free-hold inthe Renit z avd therefore 
Tendieex wohes by his payment cannot give ſeifin ro binde him who hath che 
-hold ; andtherewich h 2H.6. 3& 8 H.6.7. Vidert Hig. Ho 
mage done by che Husband before ifſne hall for bind the Wie; ba if by che 
s 
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hands of a Diuicitor , or. by one who hath ad, feahble title, is whcicpt to bind him, 
who hachright, for be is Tenant cf the Jagd, and the ae is lawful; bur encroach- 
ment of rene by bis hands, ſhall nor binde him who hach righe, for char js nor law- 
full; and therewith agreech 8 H, 6.18, 39 Ha6.2. 33 E. 3. Avowrie 255. 8 Af. 
6, 16. 31+ bur inche lamecale, if there he any corin between che, Daſleiior and him 
who hath the reac, and that the purpole of the diiſeikn was , that the difſeiſor ſhould 
give ſcilin ofche Renc there, tuctf (cit (hall noc bind the giileifee, or him who hath 
rzghe, for the cavin maketh ic unlawfull, in the !ame manner isic as Power alligned 
by. ſuch difleilog, or recovered againii him, if the difſcin be bad agaipit him by a, 
Or covin. Burt it was aid, Whey ihere aig Lad and Tevant, ard the Te- 
nance maketh a feotfment infee, betore notice and render of the arrerage the Feoffor 
may giveſeilins for he is Tenant as ro Ayowrie , 8 71.6, 18. for ip iuch caſe it the 
Lone avoweth upon the Feoffee before tender of the artrerages: he ſhall loſe them, as 
itisagreedin7£E.3. & 7 H. 4. %c. Avd therefore, tor as much as in ſuch C:\: the 
Common law doth compell the Lord to avow upon the Feotfor, for this caule ac the 
Common law ſuch ſcitn by the Feoffor, cavſa neceſſicatary was gaod, And in this 
caſe difference was taken and agreed ber cen Attornment and Scinn; for in caſe of 
a gram of a Seignorie or Reverhon, &c. to Artornmenc privily an eltate was requilu; 
bur not to ſeifin : Bur at the Cemmon law the Lord was no compellable to take his 
rent of any other bur of him who was his immediate tenant in privitie» avd therefore 
at the Common law, the Lord paramount was pot compellable ro accegt his rene by 
the hands of the Tenant peravail , or by the hands of Tenant for life, where the re- 
verlion was over toandther, and the ſame appeareth by the Statute of eſt. 2.47.9, 
Capitalis Dorwins ſervitia & conſnetudines fibi cbr, rennebar accipere per manus alterius 
quam per mans proximi tenentis ſui, et ſic tenentis in dominico amiſerunt proficus tenemer- 
rerun ſnorum” ; non babeat capital dominns poteft atew diſtringendi tenextes m demntini- 
co, dums predi2us tenens offerat ei ſeruitia debita I conſueta - And yer ſeilin had by the 
hands ofthe Tenant peravail, or leſſee for lite was good, if the Lord accepteth cf ic. 
And it was {aid, That if Tenant in tail maketh a feotiment io fee, if the donor happeth 
ſeifin of his rent by the hands of the Diſcontinuee, it is ſuthcienc to have at Allile, and 
et he cannoc avow the Diſcontinuee, nor there is nor any privitie betwiat thew. 
#: reaſon was drawn from the nature of the Rent in the caſe at bart , which as it 
was laid>hath 3.aſpeAs> 1. Ic is againſt Common right. 2. 1c is incteation reddi- 
£65 1 barre without fruic, and tor his dripeiſe is compared to a lone - Summa 
petit ſcopuls, ficcag, inrape reſedit, 3. It.is Redditas cecur & ſiceus ; For icis arent re- 
| ich cannot lee any way or remedic to attainto it. And it is tobe obler- 
ved,. # Right ( withour any efiate in polleſſion, reverſion , or retmainder ) for 
which good remedie by ation is given, is not yer aſſerts, uncill it be recovered and 
4 hon So an citare, as in Renc-ſeck, which deſcendeth , for which 
the heir bath noc remedic , is nor Aerts, uncill he hath gained ſeifin, for wanc of 
right, and want of remedy are in one equipage. © So ove (hall not be remitted to 2 
Right remedileſs, as it appeareth inthe Aſarqueſs of Winchefters Caſe in the 4+ part of 
Reports : And Mich 12 & 1; Ebz.. between Tirling and Trafford it was adjudged, 
2 ReverſionexpeRanc upon an eſtate tail was nor Aſſetts, becauſe it lay in the 
power of Tepants in tail cocur it off, and eo bare ir at his pleaſure - And thereupon 
it, was concluded, That for as much as ſuch firlt ſcifin which ſhonld give rigor and life 
to this remedileſs rent, and Bill the Free-hold, opght to be giver by him who 
hath a Free-hold ac lea(t, and not by him who hath bur a Chactel, for this cauſe ſei- 
fin given by him who hach buc a term for years was nor ſofficient. Avd ic was faid; 
That the renc-ſeck in the Caſe at barr was remedileſs iv. its creation , becauſe it was 
creared by Will ; ſo that chete failed not only a rene bot the Rent , but a Writ of 


my ao. Bur if a many ggantech a a refit by deed on! ai there as co 
C Land it j bur the gr | en of the gran - 


=". one grantee may cna! 
noaity. Ald therefore 1c was Gid tn ch caſe, If be addech a Pro- 


= 0 noe charge of the grancor, it 3 » if he doth oot give 
&iko delve ofthe dec For Inch Prov eh okay all his Re- 
medie ; and ti avoid the ſame» Littleton in hig (heprer of Rents, pur bis caſe of a rent- 
charge, in which there, was ſuch a Provido, in which cle the grantee was noc bu 
Que? ; © 


Part VI. Iredimans Caſe. 


of all his rcemedic» It was further agreed, Thac tor as much as a Rent-charge z Of 2 
Rent ſeck was againlt Common Right, that ip an Alliſe thereof all the Terrecenants, 
ſe. che Tepancs of the Free-hold ( who alwayes are ip Law incended within theſe 
words Terreienants J ought robe named; asitisagreedmS9E.3.13. 22H, 6. 24. 
33 E.3.eAſſ- 455. &c., And thereupon it was concluded, that if incaſe of diſleinn 
which is cort1ous, an! privation of leifin, the Tenants of the Free-hold ought to be 
named and made party, 4 /orciori, inthe caſe of ieifin, which in this caſe is creation 
of Remedy for the renc, the Tenant of the Free-hold ought ro be partie and princi- 
pal agent 1D ihe p<rſe&tion thereot : and he who hath a rent hath nor taken 

s thereof, uncil he hach (eif:n by the hands of the Tepanc of the Free-hold : f 
expletis derivartur de verbe exples, that 18+to hill or make up, or to make perfect ; For 
he who hath a ren ( and chiefly a rent-feck ) hath not perfect and expleat, or com- 
pleat cftare in the rent, vncill he hath had ſeifin thereof, and when he hath ſeifin, bis 
eftace is compleat, anJ certain, and perfeR, for he hath reaped the explees, ſcil. the 
fruit and commodity thereof, Ser Bratton bib, 2. fol, 40. Itens nec expletia capere poſ- 
fir, quite rendam venit trempus me ſſium nec vindemiarum : fi autens fruttuns new matures 
percepis, vel arbores proftraverit, 1 ſt a won debent dici expletia, cum ſimt potins ad dammnuns 
quam ad commodum, And Littleton, Cap. «Attornment. 125, was cited, If there be 
Lord. Mcſne, and Tenant, and the Lord will grant the ſervices of the Meſne,although 
in his orant he dct1 not make mention of th: Meſpe, yer it behoverh that the Meine 
2trorn, and not the Tenant peravail, becauſe the Meine is tenant to him, bur ocher- 
wiſe it is where Land is charged with a rent-cbarge, or rent- ſeck , for in ſuch caſe if 
he who hath the rent, grancerh the ſame to another, ic behoverh, that the Tenant of 
the Free-hold atiorn tothe grantee, becauſe the Free-hold is charged with the ren, 
&c. Andifthe Tenant of the Free-bold ought toattornto a grant (as Lirthetes hold- 
eth ) fertiori, the Tenant of the Free- hold ought togive ſeilin. For ſeifin is more 
than Artornment, for every local (ein incluJeth Attornment ; bur Attornment 
dothnot include ſeifo. AnJit avpeareth by 21 H, 6.9. That if the Terretenant' our. 
of which the rent 15 iſſuing be diſle1ied, and he who hath the Renc granteth it over, 
the diilciſee cannot Attorn, becauſe hc hath not the Freehold, although he hath che 
meer rizht to it, 4 fortiors Tenant for years who hath no Free: hold, nor righe of Free- 
bold | not give ſeifin, Laltly, ur was agreed, Thac is (hall be full of many Incon- 
veniences, it be who hath nct the Free+ hold ſhall give, ſeifin. For then Tenanc by 
Statice Merchant, of Staple, Tenant by Elegir, Caryn, CGramees of Wards, &c. 
Alſo if the King exten! and leaſc over, all theſe 1:;#uc Lords, or Owners of reats 
in poſſeſſion of the rent, or ſervices, of which they had nor any ſeifin within time: of 
Limicaticn. which ſhall be very perillous and dangerous, and the cauſe of ſuces 
and cronbles. And as to the Ob;caion, ſe. That pa ment by a Baily ſhall be faffci- 
ent, it was agrecd, it ic worketh not ſpecial eto the Lord - as ifthe Lord 
hath noc becn ſeiſed of his rent within go years» and the Tenant makerh one his bai- 
iy of his Manoory he cannot wi expreis commandment of his Maſier 

this rent cemediieſſe rothe Lord, for that (hall be a ipecial prejudice ro him, 
tebiich a Bajly without Commandment cannot dos. And as to the cale of 27 E. 3. 


cnant at Will, and ſo avowed the peymenc as his own payment by the bands of 
Tenam at vill vid. 4+ H.6. 29, 30. ing opon again as he made Conuſans as 
che Kings Bae ; and ſaid, That the King was ſeiſed of the Caſtle of Lawen, as parcel 
is Duccby of Corzwall ; and hada Rene of 20 7. ifſuing our, ofthe Town of T. and 
chat all who had been Dukes there, had been ſeiſed time our of gund by the hands 
of choſe who were demurran and refidens within the ſame Town ; and preſenced to. 
diltrain for it queries, &c- AnJ it was holden a good ſeilin; for the Reve was iſſuing. 
out SHHIE Role Towns and that all the refidemts and dwellers oughc-co pay it, in 
which cale be could nor allege ſeifin by the hands of any perion certain, forthe ſeifin 
give by one, bound all» and ic cannot be intended, That a man may knowledge of all 
che Inhabirancs, for which cauſc, by the advice of che Court , the Conuſans tn ſuch 
cale was amarded good. | TI 


+ ” & Hill, 


pf ic was agreed, for there the Tenanc pleaded the paymenc of the rent by the hands 
T 


{$9] 


[5] 


Hill. 4 Jacobi. In the Common Pleas. 


Gatewards Cale. 


SL / : of T* Treſpaſs by Robert Smith ns ks =-1 unbugy= og: —— ls Cloſe 
7 at Horfmgeen in the County mc: called Horfington Holms, cum quibnſd, averaig, 
-” / // viz. equis, vaccisy bidemibus,&c. de paſts fun 1 Ang aAn. 4; Ez. with continuaree 
== We The Defc.quoed porces, pleaded nor goilty - Apd as tothe _ the Treipais he 
- 1,” pleaded; Thar the Town of Stixwold is an amtient Town, and lyeth near the 1aid cloſe 
1, A called Hor Helms ; and that within ihe fad Town, rime whereof che memo- 
- ne try of man har BOT been ro the contrary » ther< hath been 2 Cutiom, Thar the Inha- 
4 birancs within the faid Town of Stixwold afor« laid » fnf1 a aliqued antiquum me fas- 
"24Þ guns ibidems rations commorantia & refidencie ſua in cadem, habuerum & ws freruas &E 
con habere Com, paſture in predift. loco in quo, &c. pro omnibus & Giodis (7 bo- 
oe” ' bas; equit,  aliic grofſis animal - arm eyee 5 on bujnſmod; artiqua meſſsa- 
£4. ds ſua infra predit. villam de $_ixwold predict. modo © forma ſequent, viz. quelibet an. 
[60] no adommia tempera anni, necnon pro bidemibus ſit leyant. ot cub ant. &c. quoliber ann ſu- 


primunm diem Anugaufti, & mde #[q, feftum Annunciations beats Marie vi Sims 
£/ 0 L ferries pres ſe 


.ſequen, And plead: d thathe jred cr. rempere quo was and yet is commer 445 

ve. © O& inhabitant in the (aid Town of Stixwold, in an anticnt houſe in Stixweld aforef.id, 

"VIC and (o jaftihed ; —_ which the Plaintifdid demurr in Law. And this plea began 

- Tring. 3 ; and was ofrentimes argued at the barr, and now this Term was open- 

" he 1 at the bench by all the Juilices; And it was unanimonily Reſolie by all 

$ FA: the uſtices of the Common Pleas, Thar the Cuſtom was againſt Law tor divers cau- 

e fon ſes. x. There are bur 4. manner of Commons, ſc. Common appendant,appurtenanc, 

ingroſle, and by reaſon of vicinagez/and this Common rariene commerantie C re/identie 

at js mneofthem , and ergwmentum & diviſienc oft fortiſſimum in jure, 2. What eitare 

ſhall he have who is Inhabirant inthe Common, when ic appeareth he hath noc any 

cate of Intereſt inthe ta meer habitation and dwelling ) in reſpeR of 

which he ought co have his Com ? Fornone can haie Incerett in Common in 

| of a houſe in which he Þath no Intereſt, 3. Such Common ſhall be cranfirory, 

for no cerrain time or care, bur during his Inhabirancie, and ſuch manner of 1n- 

ecreſt che Law will nor ſuffer; forCuttom ought to extend ro that which hath certatory 

and continuance.” 4. It ſhall be againſt the nature 2vd quality of a Common for erery 

Common may be tuipended or extinguiſhed, bur ſuch a Common ſhall be ſo incidenc 

to the perſon, char no perſon cefrain can extinganth it, bur ſo ſoon as he who teleaſ- 

ech, &c. removerls, the pew Inhabiranc ſhalt hare ir. $. If che Laiv ſhou!d allow 

ſuch the Law wodld give an Action or Remedie for ic ; but he who clai- 

meth ic as Inhebirant, cannot have'any Afrohiforrr, 6. In theſe words , Inhabi- 

canes and Refidents, are included Tenants in Fee-fimple, Tenanc for life . for yeats, 

Tenanc by Efey's, &c. Tenatir' at will, &c. and he who hath nor any Intereft, bu on- 

ly a habiracion and dwelling ; and by the” Rufe of all our Books wirhout Queſtion, 
Tenant in Fee-fimple oeghe to prefcribe in his 
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z Starure ffapte, and Starme Mer- 


AY [#] —_ - L m_—_ ye —— yo — #1 core the _—_ him- 
- - ſalGi preferiprion ſhoutd be allowed; which ſha wogrenient, Bar wo 
diliezemces were taken and azreed by rhe Comr, 1. Berween a Chatge in the 


Land of anorher, and a diſcharge in his own Land, 2. Between: at Interett'or profic 
taken or had in avothers Land ; and an eaſement in anothers land ; And therefore a 
Cult6m that every Inhabicanc of a Town hath paid a Modus Decimandi to the Par- 
ſon 


fon in diſcharge cftheir Tithes ts good, for they claim hot a chatge; of profic appren- 
dec inthe ſoil of another, bur a dicharge in choir own laid : oof 2 Catom os e= 
very Inhabitanc of ſuch a Town ſhall have 2'way over ſoch Land) eirher ©6 che Church 
or Market, &c. is g00d) for che tame is only an caſfiient, and noe profit ; and a way 
or paſſage may well follow the petion, and no fuch Incobvenience as in the'cafe at 
barr, + Ic was Reſolved, That Copyholders in fee. &r for life , may by Cuſtom of 
the Mannor have CR the Ann vor ot the Lord of the Mannory but then be 
t to allege the Cuftom of the Marmor ro be, quod quilibet tenens Cuffonrari« 
Oba Bows Meſuag ii caftomar, &e. and not Ay ew bbs [nhabitaxi tufra m4 
quod antiquuns Meſſwagiun Cuſtomar, Fe, For a Copyhoidet hatha Culiomatie In» 
rerelt in the Houle, &c, And thercfore he may have a Cutomaric Common in-rhe 
Lords walies ; and in fuch Caſe he cannor preiccibe in the name of the Lord; For the 2 
Lord cannot claim Common in his owa land, and thettfote of neceffiry fach Cniom \X 
ought ro be alleged, Vide 21 E, 3+ 34 See the 4. vart of my Reports Foiftons caſe, 31, $. 
2, Anqher ditference was taken anFagreed, berweena Preſcription which always 
1s alleged iff the yerſon» and a Cuftor, which aIwaies ongtit to be alleged in the 
Land : For every preſcription onght ro have by Common im endment a lawtulbbeoin- 
ping , buc otherwiſe is it of a Cuitome 3 for that ought tobe rea{mables & ox conta 
Caula rationabill «ſirats, 2s Linltron Ciith ; bar needeth nor-hire incendment of a law- 
fu! beginning, as Cattom ro have Land derilable, or of the narore of Gavelkind of 
as Engiiſh &c. Theſe ard the fike Cultoms are redfonable, bar . by Common 
Inmendment they cannot have 2 lJawtull beymoing, by ro granc, or a; or agteemenr, 
bur only by Parliament. | See alfo for this mater Foiftens Caſe. Alſo ic was agreed, 
Thar the Cutiom of a Mannor thar Dower pro e:mpore ſhall grant lands Cuſtomaty, is 
000d, and Tenant at will may make fich a grant, and io 20 H. 6, by the Cuftem-of * 
the Court of Common Pleat, the chief Juſtice doth grant divers OfficeFfor life» and [61 ] IH 
theſe Cuſtoms are good. But in ſuch Caſes, he who granrech them hath an Incerett Y 
in the Mannor or office, and their gram is made good by cufioms And 19 &. 3. 
A tion ſur le caſe 52. Beadelot the Handred ſhall have 3. Lag; of beare of every 
Brewer who ſelleth within the Hundred, c:uſz quzfapra. Bur a Oultom, Thee an 
Inhabirane or Reſident, ſhall granc or rake ay profit, is meerly void;- 9. It was Res 
ſolved, That if the Cytlom had been alleyed, Thar quitiber pater familias infre aligued 
antiquuts AMeſſuag. &c, ic ſhould be alto inſuffeicne for the Can'es avd' redſons a+ 
forelaids and if he hath any Intereſt, be may be relieved as aforeſaid; Vide 7 £44. 
26. 15 £,4.29.& 32. 18 E.4. 3.6.20 E.4. 10, 18H.8. 1.6. 19H, 8; report» 
ed by Spilman, that ſuch Cuftor is not warranted by Law, and fo was ic adjudeed in 
this Courr, Trin. 33 Eliz. rom. 422, Secthe of Emries, Treſpaſs, $5. Common 
16, Videg H. 6.62.7 E. 6, Dier Iſams Caſe. Note Reader, the Law in this g&- 
pefal Caſe well reſolved; and no book inthe Law is adjudged 2g2intt irs And 
hereby h bow pleaders may ſafely plead in theſe 2ydrhe like Caſes; and ob- 
ſerve well, That the Cuſtorn in the Caſe at barr was inſufficient and repagnan in it 
ſelf; For it was alleged, thar the Cuttom of the Town of Se-x weld vas, that every In+ 
habaranc within che {ame had uied, &c. ro have Common within a place in the Town 
of H, which was another Town, Vide 21 Elize Dier 363, 


Mich, 4 acai, in the Common Pleas 


Catesbyes Caſc. 


Carerby brought 2 Quere Impedix of the Church of wiſkes ivche Coumieof 
Cie, rhe Miaptadrenghs and #aker Bakye Clark , and [6] 
the Plaincif Counted, That Themes {atrrby his Father was ſeiſed ofthe Marmor of 

Wiſhes, 8c. co which, &c, in Fees and preſenced Fraves Fofter his: Clark co the 
ſaid 


£ - wn . 
nr es att macs 


558 " Caresiges Caſc, Part VI. 


Ss. : Wa ſaid Church, who was admitted, inſtituted, and induced. Paſc. 34. E1.Tho. Caresby 
th evycd a fyne of the ſaid Mannor, to which, &c. to Hem j Telverton Eiquire, and The. 

> Z4x. ** /Heſurigge, and to the hexres, of the ſaid Hewryy to che uie of himic)f for life, and 
af ,  afcer his deceaſc) tothe uſe of the Plaintit for life, and afterwards 7ho, died ; 2fter 
4 5 whoſe death the Church became void, by deprivation of The. Foſter canonically 

* made) I 5 Januarii 1604. ard yer is void, and fo it did appertainto him to preſent ; 

and the Defendancs did ditturbhim. The Biſhop confeſſed the ſeifin of The. ard che 
fine, and che uſes thereof, and that.the Church 1s nov/ 10id by the laid de- 
4 privation, as the plaincif hath counted; and farther pleaded, that at the time 
, F7®; af the ſaid deprivation, ſc, 24 Feb. 16c4. he gave notice of the ſaid depriva- 
>; PESA tion £6 the 1a1d George ( aresby then Patron, &c. and that the Church remain- 
ERS ed void fix moneths after the faid notice, for which the Biſhop, as Ocdioary, 


- PP {i%he the fix moneths, viz. 12 die Awgaſt?, 1605, per lapſmms tempporis, did collace the 
£ ſaid #. Baker the other Defendant, as ic was lawtull for himtodo, To which 


aid 
F ©* "2 thePlaincif aid, that it appeareth by the plea of thg Biſhops that he did collate i»- 
b . , fratempus ſemeſtre proximum peft diem metitia : and note; the other defendznt pleaded 
I , ſange plea ; and the Plaincif made the like replication: ang upon the replications, 
4 i 6, the Defendants did ſeverally demurr in Law. And che only point inthis cafe was, 
#1P;.,' ay If the fix monechs ſhall be,accoumed according to the computation of 28 daycs ro a 
2 moneth) for then the fix months were paſt, and then che Ordinary hath well coliaced, 
er# the computation ſhall be according to the Kalender, and then the ix monerhs 
[62] agcording to ſuch computation , Were not palt. And this plea began Trini. 4. 
Jacobi, rot, 1928. and upon argument at barr and bench, it was adjudged for the 
plaincif, and the principal cauſes and realons of their Judgemevr were theie, 1. 7em- 
pre ſemeſtie, bei ſpoken inthe ſingular number, { as it appeareth by the Dictiona- 
Ties ) doth pie alfa year, or fix months, ſc. cales 6 menſes, qui conficiunt dimidinns 
«wy, And there is great difference in our ordinary ſpeech, between the ungular nume 
ber, as a ewelve-month, doth include all the year, according to the Kalcndar , buc 
twelve moneths ſhall be reckoned according to 28 dayes to the Moneth. 2. Yerba 


accipiends ſunt ſecundum (ub ;eitam matcriam. And becaule this computation of fix 

moneths doch concern thole of the Church, ir is great reaſon that the computation 

be according to the Churches computation, which they beſt know. 3. It appeareth 
e 


y the Statute of #efm. 2.cap. 5. that ſuch computation ought ro be made &c. For 
empre ſemeſtre non tranſierity &'c. tune adjudicemar dawna ad valorem medictaris Eco 
clefie per ununm anmm : (o that the Scature doth. intend to reckon by the year, and not 
moneths. 4+ It is commonly ſaid 1p our books) that ut 2 year and a half be palt, ci- 

ale is devolved to the King to preſent by Laps, by which it appeareth, that the com- 
pucation ſhall be according to the Kalender, and not accorying to 28 dayes, for that 
doch not amount toa year anda balt. 5, When the computation is doubttull, it js 
good to determine it for the relief and remedy of him who bath right, and for the ady 
vantage of his right, to give him the lovgelt time ; ro the end that he loſe not his 
right - and theſe were the reaſons that were given of this Judgement. For autho- 
cities - A relolution of this Court in the time Ed. 2. io the book written of cales in 
his time ; in which book, ( which belongeth to Jultice — appeareth a Writ 
awarded out of this Court, in theſe woras. Rex, Venerabili m { brifto, W. cadem gra- 
tia Lincoln. Epiſcopo ſalutem, Cum Aagifter milicie Templi in Anglia, quandam «A [- 
«lime preſemationis quan per breve noſtrum ar! aniavit coram diletts & fideli no- 

o 1.deC. + xryes noſtre &c. verſus G. de W. de Eccleſia de M. vacame, & ad ſu- 
an preſtmationem fpett axt ut dicebat. Advoc ationens illins Ecclefie biſratronavit in Curia 
roſtra per breve de Jmarcie, } Vobos obrinueri; demanydare quod ad preſemario- 
nem ſuam idoneam perſonam admitteretis ad Ecclefiam ſupradittam, vos mt accepimus lap- 
ſis & computatis /ingulis diebus 4 morte Reftoris Eccleſre ilins, wjque ad rumerum ofties 
vigimti & ofto dieruns continue ſequertium, qui ſex menſes facere videmtur aſſerentes predi- 
tam Eccleframs artboritate Conc 1lii, ratione lapſs __—_ ſemeſtre temporis ad wo £4 
wet = devolute, idoncam perſonars ad noftram pettop og 
ationem pradhfti Magiftri adwittere diſtnliftis ad eandem, in ipſins Magiftri prifuaici- 
nw, & exhereditationem manifeſt ans. Vot ightar quia in vacatiowbus Eeck rum, ſcm 

[5] dum legens & conſuctudinens batterns obremans & w/aaram in regno noftre hnju{mods tem- 
A p87 
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Parc. VI. Sir Moyle Finches Cale. 359 
comprtar: debet. © nou 4 die mortis Reitoris, ſed a die ſciemie Pairon, uſque ad ſex 
wwenſes completos, non 1::x14 nutmeruns guly um aterum. ſed juxtanumerum ſex menſinm, 
: mernles in K alexdario COM PL ANENT » enndem magiitrim | reſer tf. tiorem ſnam ad Eccl:/1- 
am illam indebite defra:dare volentes, vobis manaamns firmiter mjungentes, quod ad pre- 
extarionem predi:t .m 1concam perſonam 4am tcere nou differ atis is Eccleſt.rm ſupradict am. 
Tefte, &c. And'now the Law 15 taken, that the fix moneths ſhall be raken trom the 
death, and that in {uch cale there needeth; not any notice, Yet, ( begio it when 1c 
will ) it appeareth there by the award of the Courts that the ix monetus (hall be ac- 
counted according to the Kalender, and not ſerundum numerium ſngulorum diernm, 
&c. Alſo Marrow in his readivg in the tire of H, 9. was of the ſame opinion. 
And Juttice Spe/man doth revore \ tint I have teenthe book of Juice Telverton ) a 
caſe reſolved inthe time of H. 8. 1ntheie words. A matter in Law wasput to Iwo 
altices in the time of King H. 8. to have their opinions, and reſolutions , between 
the Biſhop of Linco/n and one Dr. White, how the lix moneths ſhall be accounted in a 
QOuare Impedit, whether accordiry to tour weeks to a month, or according to the 
Ka;ender, ſc. Septembr. Oftobr, &c. and they by the adiice ot there companions, 121d, 
that the fix moneths ſhall be accounted according to the Kalender, and not by the 
weeks. And of ſuch ovinion was #ray Chiet Juitice, which I my lelt heard. And 
with this reſolution agreed Popham Chiet Juliice of England, Flemming Chict Baron, 
and all the other Juſtices at Serjeants Inn: in Fleerſftrra. And notwithiianding a 
Writ of Error was brought upon this Judgement in the Kir& Bench, where th 


Judges for the reatons aiocel:id did afirmihe judgement. 
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Mich. 4 Zacobi, In the Common Pleas: 


Sir Moyl Finches Calc. 


| & a Replevin between cArery, and Daniel Crat, which began in the Common 
Picas, Paſc. 1. Jacobi, Ret. 16109. upon long and intricate pieading, the caſe was 
luch : Karherire Lady Mojle was iciſed of the Mannor of bem:/Fon in the County of 
Kent, for the term ©! her lite, rae remainder to Katherine Lady Finch in fee : and ats 
rerwards the Lady Finch took to Husband Nickelas Seintleger, Hill. to, Eliz, Seimle- 
ger and his wife, and ones Anhbeny Deah, levyed a fine of ail the demeanes of the ſaid 
Mannor , ( by certain quantity of acres whuch did include all the demeanes 
of the Mannor ), to Themas Fino and his h:ires, who granted, and rendred the de- 
meanes of the ſaid Mannor to the ſaid Deal for 50 yeares, from the fealt of St. Micha- 
ef then laſt paſt, rendring 5 /. rent.and granted the reverinn to Seirleger,and the Lady 
Fixch, and to the heires of the Lady Finch : which fine was levycd according to cer- 
fain indentures before made berween the parties » by which, amongſt other cove- 
nants, it was agreed, that the ſaid Nicholas Seintleger, and the Lady Finch, &c. ſhould 
have fee ivgreiie and egreſle, in and out of the ſaid Mannor, for them) their lteward, 
ſervants and tenants, to hold th: Court Baron, in and upon the ſaid demeanes : and ic 
was added, that the ſaid demeanes, together with the lervices, were from the time 
of the fine levycd) during all the life of che ſaid Lady Katherme Firch, at Eaſtwell, and 
eliewhere inthe Connty of Kemr,.commonly known,holden,repured,and called by the 
name of the Mannor of Beamfton. AnJ afterwards by indencure tripartite An. 16, 
Eliz, between Sir Thomas Heneadge and Ame his wife, of the firlt vart, Seintleger and 
his i2id witz of the ſecond part, and Sir Aoyle Finch of the third part, it was cove- 
vanted and agreed, that the (aid Scintleger and the ſaid Katherine his wife, ſhould le- 
vy a hine of the Mannors of Eaftwell, Pos ry, Setons, Willington, Hcking, and Hlley, im 
the County of Kerr, and of all other lands, tenements, and hereditamenrs of the ſaid 
Katherine, in the ſaid County of Kenty except the Mannor of Beanſter in the id 
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County, to the uſe'of Katherine Lady Finch for life, and afterwards tothe uic of the 
faid Sir Moyle Finch intayl, with divers remainders over, which fine was levyed ac- 
cordingly, in which as many acres were contained, that were ſufficient to paiie the 
ſaid demeanzs. Ambory Deal being poſſeſſed of the faid inrerelt of the term as a- 
foreſaid, made his Will in writing» and thereof made op! Deal his fon his Executor, 
and Arno 19 Eliz., dyed, the ſaid Moy! then being of tre age ot three yeares, and 


preſently after his death, adminiliration of the 200ds of the ſaid Amthony, ratione 
, Was committed to Robert Them as, and afterwards 


_ W gn. 23+ Eliz. Scinleger and his wite levied a fine of the Mannor of Beamfton, and of 
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diverſe acres ſuſhcient to paſle all the demeanes; to the u'c o! Seintleger, and Kathe - 
rine his wife, and to the heires of the ſaid Katherine, untill the 1:1d Seimtleger, with 
the aſſent of the ſaid Katherine his wite in writing, honed and jealed by him, declared 
to what other ules,and then to the ſame uies. Kobert Thomas the Adminilirator de- 
miſed the renements aforelaid, to Pa. Lefty tor 10 yeares, and afrerwards the ſaid 
K atherine Lady CMoyl: Anno 26 Eliz., dyed, Pa. Lofty entred, eA mo 27 Eli. Seun- 
leger, with the conſent of his ſaid wite, according to the ſaid limitation, decla- 
red the uſes of the tenements aforeſai {, ro be to Hancock and Stwrges, and their hrs, 
who ejected Pa. Lofty, and did thereof enicoff Glanvile and Stwrges, and their heirs, 
to the uſe of the jaid Katherine Lady Finch for her life and after to the uſe of 
H, Fixch, her younger ſon, and & ſl: his wife, and the h-ires of their two bo- 
dies. Pa. Lofty the Jeſſec ofthe Adminiltrator, doth reemter, Katherine Lady Finch 
died, the rent reſerved by the ſaid fine Ar. 10. was atrear tor 13 years ended 44 
Eliz.. and for the ſaid arrearages, the Defendants, as bayJies to Henry Finch, did gi- 
firein, and the Plaintif Lefice of Sir Ao! Finch, brought a reptevin. And in this 
caſe four points were moved, and argued, as weil at the barry as this Term, by Daztel, 
Warberton, Walmſley, and Coke Chief Juice at th: Bench, The firit voine was, If by 
the time of 16 El:z, in which was ſuch a grant and tender; as 15 aforciaid, the Mannor 
was deliroyed for ever ; and that was called the deliroying, point. 2. Admitting the 
Mannor was for ever deſiroyed, 1t the exception inthe 1aid indenture of 16, Eliz, 
by the name of the Mannor of Beamftox, be {uficient to except, and fave the Man- 
nor out of the fine of 16 Eliz. levyed to the ule of the lame indentures ; and that was 
called the ſaving point. 3. If the leaſe made by the AJminiltrator, rarione minoris at a- 
tis, for ten yeates, be good or not; and that was call:d the making point. The tourth 
and lalt point was, 1 there needed any attornment; or that the regreſſe of Pas! Lofiy 
the Leſlee for parc of the time; ſc, 10 yeares, ſhould amount to an attornment ; and 
that was called the perfe&ing point, Asto the ficlt, it was relolived by the whole 

Court, that al:hough that on an inſiant the demeanes were granted to S, and Kathe- 
rine Lady Finch, and tothe heires of Katherine, ſothat there was not any tranimutca- 
tion of any poſſeſſion, yet the demeanes being once by a& of the party ſevered in fee 
ſimple from the ſervices of the Mannorzthe Mannor is dziiroyed for ever.And the dit- 
ference was taken between the a& of the parcies & the at ot Law : For if thre be ewo 
Coparceners of a Minnor, and upon a pattition the demeanes are allotted to the one, 
and the ſervice is to another, in this caſe, although there 1s an ab'olute ſeverance, 
yet it one dieth withour iſſue; and the dem:an:s deicend to her who hath the ſer- 
vices, the Mannor is revived again; becauſe upon the partition they were in by the 
at of Law, and the demeanes and ſervices were united again by a& in Law. And io 

was the cle:r opinion of Thorpe and other Jullices, in the time of E, 3. as Thernix 
Chief Juitice reporceth in 12 H, 4.25. And the caſe intended was the caſe of Hegh 
Awdley Earl of Glouceſter, which began 17 E. 3. 72. bur there was not reſolved, 
Vid. 10 H. 6. 26, acc. Soif upon partition anadvowlon is allotted toone, and the 
Mannor to ano. her, and afterwards one die:h without: iiſue, by which the Law uni- 
tech them again, in that caſe the advowſon which was once ſevered, is now arpen- 
danc again. Allo it is agreed in 26 H. 8.4, that if partition be madelot a Mannor be- 
twlxt two Coparceners, and upon the partition cach hath parcel of the de- 
meanes» 2nd parcel of the {-rvices, becauſe each ofthem is in by a& of Law, each of 
them hath a Mannor. Bur it a man hath a Mannor, and he granteth part of the de- 
meanes, and parc of the ſervices to another, he ſhall not have a Mannor, for a man 
by his own aR cannot create a Mannor ac this day ; and fo it appearerh, that fortior 
& 
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& petentior eft difþofuuio leg 1s quam bomiz14, AS tO the 2. poInt, It was objected, That fos 
as much as in Anno 19 E{:z. the Mannor was delirozed, it cannot be excepted by 
the name of a Mannor in Anno 16 E/iz, and that tor 3.caules. 3. The time of 5 
or 6 years 15 not {(ufficienc rime tO make Teputation - bur ic was urged 1t ought to be 
time out of mind, &c. As when Land pa eth as appertaining toa houſe , it ought to 
be averred tobe viually occupied with the toule t1.ce our of mind, &c. as it appear- 
eth in Hil and Grarges Cates Plo, Com, 17C, b. 2. The aierment that fromthe time 
ofthe levying ofthe nne during the lite ot the Lady F.xch, 1c was known and reputed 
for a Mannor was imrofſtvie; for it cannot be reputed and known preſently after the 
fine levied, but time ought to gire name and Conulan , and ee potiavy becauie the ſaid 
hne was le«icdct the Reieriion; For the Lacie 4fole had all tor the term of her lifes 
and ſach Reonration or Conulans cannot be ot a Rereriion expectant upon eſtate for 
lite, as ic may be ofa roiicihon. 3. Although that Repucation of a vulgar name will 
ſerie in grants and <cnveyancesy yer it Will not lerve 11 Judicial proceedings of the 
Law » which are framed by learned men; And theretore by the taid Fine of 
Ann 23. which is a Judicial proceeding of Law» it hall not paſſe by the 
vame of a Manror, which intruth end in Liw 15 not a Miannor, Bur it was reſolved, 
That the Excenrion as this caleÞF, 1s iuthcient to excert the Demeans and Services, 
the name of a Marnor : rotwithlianding the Mannor was deiiroyed. 1. It was 
the good and true inter. oi the parties: For ihe Lady Finch and the other who were 
parties tothe fire and Indentuores of 10 El:z, aid not think ©: apy diimembring or 
detiroy ing of the Mannoz : For in the lame Indemtvure frovihon was made to have 1n- 
oreſsard cgreis to hold the Courts of the Mannor. Allo all the parties cothe Inden- 
cure 16 Ez. thought that ic wa< a Mannor, (whereot Sir Aoyle Finch was one ) for 
by expreſs words it is excepted by the name ot 2 Mannor; and in the fine of 16 E/z., 
divers Mannors are named, but go mention of the Mannor Beamffon, for that was 
Intended tro be excepred; but the ſame 1s by the expreiie name of the Mapnor of 
Beamſton mentioned 1n the fine of 23 Eliz. 1o that thetrue meaning of all the parties 
appearechs that 1t (hould be excluded ont ot che Fines of 16. and included within the 
fine of 23. Andit is well laid in Hill and Granges Caiey Plo: Com. 170, It is the of- 
fice ofa Judge co take and expound the words viaich the Common people ule roex- 
preſs their meaving, according, to their incents) an | pot according to the very defini - 
tion. And Bracton laith, N/il rams incenveniens oft naturali £quitati. quam voluntatem 
Domini velentis rem ſuam in aliam transferre ratam Labere, And although a general 
Rule is generally to be underiiood, yer the {aid Rules are principally to be oblerved 
in Wills, and allo in cales ot Utes witch were but Truits and Confidences between 
man and man. And to this purpoſe Shelleys Cale in the Firit part of my Reports, 
and Carter an i Ring ſteads caie there vouched nere cited and a;plyed rothis purpoſe. 
2+For as much as the rrue intent and meaning of the parties appeareth, what is the 
hindrance that we the Judges ſhould not adzudge 1t good ? Ir hath been obxRed, 
Thar the thing excepred is not well named - For io Law Beamfton .15 not a Mannor, 
for it was deliroyed by the fine of 10 Eliz. and for that delicuction, the Exception of 
it by che nacre ot a Mannor ſhall be void. In the argument of which point it was 
faid, That che Law doth no favour advanrages of Milgolmer more than the firi rule 
of Law doth require, neither in writs which may be abated , and new brought, nor 
(chiefly) in grants or other conreyances, in which cale the parcie hath not any re- 
medy to have newer. And theretore uf tivo be joyned in one Writ, the one ſhall 
not plead Miinoſmer of the others as it is agreed in 14 H.6.3, In anaRtion againſt 
Husband and wite, althongh chat they are one perion in Law , yer the one noc 
plead Miſnolmer ot the other. 33 E. 3. Maintexance de bre. 63, In Treipals in Hol- 
derneſs, apud W. the Deiendant pleaded ( that inreſpet of iuch Miſnolmer ) that; it 
was not Town, Hamlet, or place known, &c. The Plaintit replyed that it was, with- 
our ſhewing cerrain, eicher that it was Town, Hamlet, or known place, and all cha 
in deteſtation of nice and dilatory Exceptions. An4 ic was alſo obſerved , That cill 
rheſe later cimes it was never read in any of our books, that any Bodie politique of 
Cormorarion did endeavor or attempt by any ſure to avoid any of their Leaſes;Grants, 
or Corveyances ot other ot cheir own deeds for the Milnoſmer of the true name of 
their Corporation; Bur after that a _ =_ opened to give light to avoid their 
Bbd2 own 
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own grants for the Miſnoſmer of themſelves, what ſuces and rroubles followed there- 
upon every one knowerh. Bur it was ſaid, for every curtous or nice Miſnoſmer, God 
forbid thar their leaſes, or grants ſhall be avoided, car apices jwris non ſunt jwr4. But ic 
was Reſolved, That as this caſe is, there was a ſuſkcient name in Law to make the 
E I + For nowen dicitar a noſcends, quia ninian facit, and in this calc ic 
is averred, pred. cognitums fruit per women, &c. So that 1t 15 not only norwmbut Cooruun 
which is more ; and by true Erymologie and ſenſe, (ogromen majorum eft ex ſangu.ng 
tractum ec intrinſec' eſt ,agnomen extrinſec* ab evems ; and yet the Law doth not regard 
this preciſe propriety of words. For 1t a grant be made to a Baſtard by the ſurname 
of him who 1s Giraoked to beget him, it is good it he be known by ſugh a name. $9 
ifa Remainder be limited Rich. filis Rich. Marwocd. it is good, although he be a Ba- 
ſard, if in vulgar Reputation and knowledge he b: known by iuch name, as the book 
isin39E.3. i1. andyct incruth and in Law he 1; :#i{zus files © For of a Baliard 
it is ſaid) ' 

Cui patey eſt populus, pater eſt ſibi nullns, © omn:s ; 

Cui peter eft popwlns, non haber ille parrem. 


In41E, 3.19. is a notable Caſe, Richard Themſo® had iflne by one Johan befort 
mariage Agnes, and afterwards maried Johan, and made a Feotiment in tee, and took 
back an eltate to him for life remaxere inde Agneae filie predict. Rychardi G7 Johanne ; 
and agreed that it is a goodRemainder, without any averment that ſhe was known 
co be their daughter, as it was in the caſe of 39 E. 3. bur there it was obz:Red, thac a 
Baſtard is not their davghter in Law, and therefore the Remainder void : Bur there 
Finchden gave the Rule and ſaid, Ic is found that the daughter was Horn before tie 

tage, lo that by their mariage after (he was their daughter. In which is co be ob- 
ſerved, That although by che Common law ſhe was nor their daughter ; yer becauſe 
ſhe bad colour by the Eccleſiaſtical Jaw, which faith , Quod ſubſequens mai imoniums 
tollit percarums pracedevs, this colour is ſufficient incaſe of a Conveyance to make the 
Remainder . And fo note a difterence between a deicent and purchaſe ; and 
therewith expreſly agreeth, 35 Af: 13. In27 E. 3. $5. William Abbot of worceiter 

the name of #7. Abbot of . by his deed with the conlenr of his Covent granted 
tothe Burgefſes of 7. Common of Paiture in certain Landy and although his Chriiti» 
an name was miſtaken, yet becauſe there was ſufficient certainty tomake a certain 
name of the Grantor, ſc. Abbot of. for this cauſe the grant was adjudged good - for 
inthis ſenſe it is true, Nl facit error Nominis cum de Corpore conſtat , but otherwile 
isitina Writ; for there if the Abbot be miſnamed by a fallt Chriitian name; the 
writ ſhall abate, becaufe he may have a new writ, and therewith agreeth 18 E. 4.8, 
15 H.7.1. and 22 H,6.&c. As tothe 2. Objx&ion which hath been made, that in 
this caſe, there was not a ſufficient time to mak: the Reputation of a Mannor , and 
that time our of minde is requihte in thiscaſe; Ic wasaniwered and Reſolved, That 
there is a diffetence b:tween a title to a thipg to be creared and claimed by preſcri = 
tion of rime, and the name of a thing in efſeco make it patle in a Conieyance. For no 
mancan claim a Rent,Common, or other profit of Inheritance by ulage, bur he oughc 
todaim ir by preſcriprion time out of mindyfor ſuch time is requiht by the Law;bur to 
make a thing 1h eſſe to paſs by a name,there neederh nor timc out of mind,8&c.bur ſuch 
convenient time that it may be known by ſnch name. And it would be demanded, to 
what places ought fuch knowledge extend ? Toall England ? ortoall the Countie in 
which che Land lieth;or to what place? To that ic was an{wered and reiolved, that it 
extendeth only in Law ad vicineramot the Town where the Land lieth ; for there the 
knowledge ought to be, where it ought to be tried, and that is in viciners of the place 
where the Land = For the name of a Mannor or Land, or other local thing, is co 
be tried where the Wric is brought » becauſe ic is local, and the namej of a perſon is 
tranſtorie; and therefore ic was agreed, That the Houſe inthe Strand now of late cal- 
led Excerer Honſe, and the Houſe in Fleetftreet called Dorſet Houſe , have wichin 
theſe 3. years gained ſufficient names among all their Neighbours, ro know ic by 
ſuch name , and thereby ro diſtinguiſh the houſe from other houſes. In 41 E. 3. 
Maintenance de bre. 49. the caſe was, That incruth there wasa Mannor called ef [- 
Plegiſe, and was allo known by the name of Aſple only, and there ina Precipe of the 


Mannor 
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Marnor by the name ot the Mannor ot Aſpie ( without addition) the Tenanc atter 
the View, demanded Judgement of the Wrir, becanſ: that the Mannor which was 
put in view was the Mannor of Aſple giſe; and the Demandanc laid, that the Mannor 
put in view is known by the name of Ale, and thereupon iilue was joyned. In 
which was obſerved, 1. Thar the plea for the maintenance of the writ was, That the 
Mannor is known 1n the preſent tenſe, which is intended, at the time of the Writ 

brought. 2. That although a Mannor cannot begin within tune of memory » yet a 

Mannor may geta name to be demanded ina Precipe within convenient time. 3. Thar 

ſuch name gotten by knowledge of the Country 15 ſufficient, wichour the true and 

proper name, Vide8 H.6.32. forin ſuch ſenle itis true , de nomine proprio non eff 

car endum, dum m ſubitartia non erretur, quia nomind -amabilia ſunt , res auterm immo- 

biler. In45 E.3:6. Ina Q. /mp.ot the Church of Bahe Detendant pleaded, Thar there 
was no tuch Church inthe County where the Writ 1s brought, and afterwards iſſue 
was joy ned that there was a Chvcch in the ſame County known by the name of B; for 
Finchdex,who ga: e the Rule there ſaidtt apy Church within the County be known by 
ivch name, it is ſufhcien. to maintain the Writ, which agreeth with the book of 41 

E.}. In21 H.6.4. in Tretpa(s againit John Arderne Abbot Santti Joharnis Baptiſta 
in Colchefter ; The Abbot pleaded that he was founded by the name of Abbot of the 
Church avd Monaſtery of St. John Baptiſt, &c. The Plaintit faid, That the Abbor was 
known by the one name and che other, and 10 to iſſue *: In which it was obſerved, 
that it !atisfyeth- to 1ay» That this Abbot withour fayingsand his Predecefſors) was 
known by tu:h name. Ergo, there needeth not time out of mind, &c. 47E. 3. 5. 
there it appeareth, Thar it a Chapel be ipthe time ot H. 3, and when ic became void, 
rhe King preienteth co the ſame as a Church, and ſo did E. 1. and E, 2. and after- 
wards E. 3. beivg ditturbed brought a Qs. /mpedit as to a Church ; and there Chever= 
&/þ Chief Juflice (a1d;Thar after che ſaid preſentees had been received ay toa Church, 
1 iay it is not nov a Chapel, bur a Church ; By which ic appearethythat che ſaid Rule 
is true, nomina [wm mutabilia, res antens immobiles, Andtherewvith agreeth 11 H.6; 
18. where the caſe was» That a Parion had an Annuity by preicription of a Vicar, and 
afterwards E. 3. when the Vicar dicd, rretented 7.25 Paglon, and lo were all his ſuc- 
ceilors preſented as Paiſons, and the Parion made a jpecial preſcription, ſc. That 4; 
was Vicar , and that he and all his predecetiors Vicars-&c. And that after the death 


of 4. the King : reſented as to a Parionage, and fo he and his predecetſors Parſons bgd . 


[66] 


prayed. &c. and charge the Detendant as Parſon in a Writ of Annuity, and thereit 


2p-careth, that by the ſid preſentments the name of Vicaridge was changed into # 
Parionage, As to the 2. ObjeRion, That the averrment was impoſſible and repug- 
pant, that from th: time of the levying of the fine it was known, reputed; &c., To that 
it was Aniwered and Reſolved, That there was not any impoſlibility or repugnancy,; 
for inthe averm:nt there are 4. words, cognir. habit, repmat. © nuncupat. and they 
were true before 1o Elz. tor thens and time out of mind &c. it was in truth a Man- 
ner, (o that the Conutans, Reputation, or-appellation, did not begin from the fine in 
10 Ekz, bur this averment doth continue that which was in truth before the fine a 
Mannor, from the time of the fine to be known, reputed and called a Mannor, And 
alwayes the Repucation is beſt » when ic hath a ground and is founded upon. truth, 
And therefore ita Man matrrieth with a woman preconcracted, and hath iflue by her, 
this ive in Lay and cruth carriech the ſurname of his Father. For if aftet the Hus- 
band and wife be divorced for the preconcra& , now the iſſue hath loſt his Surname; 
For as hath been ſaid, ( ognomen majorum eft ex ſanguine tratinys , and now the ifſue 

is Baſtard & »allixs films; and yer becaulc once he had a lawfull Surname,ic is a 
ground of Reputation ſublcquent. So if I have a Park by the Kings Licenſe and 
grant, and ic iscommon!y known by the name ofa Park, and afterwards I ſurrender 
my Parenc to the King, by which in Law it is no Park, yet having ance the name ofa 
Parkintruch, it is a good ground for reputation and continuance of the name of 4 
Park afrer; And the avowant might have preſcribed as this cale is, That the demeans 
and ſervices had time out of minde been known by the name a Mannor » For beiors 
the hoe ic was known in truth, ard afcer the fine in reputation, and ſo ic is no crea- 
tion of a ney name» bur a continuance of the old name. id, 7 Eliz.. Dyer 223+ The 
Kiog (ciſcd of a Mannor , whereof allthe demeans ate lea(cd for life by thg Leaſe of 
an 
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an Abbot, rendring rents 1Dthis Cale the King hath not a Mannor in polleflion, nor 
can hold Cour:; and y*t ifthe King leafeth the Mannor co another for years as a Man- 
nor inpolictlicn, the Leſſce ſhall have the Reverhion and the renc: For although ir 
is not-a Mannor in eſſe, yer it is well known that 1t was intended to be demiied. 
And to this purvote in 20 Eliz, Dyer 362. where the Cale was, That Ed. 6. was ſet- 
ſed ofthe Mannor of Clevery, of which a wood containing 3CO Acres was parcel, Ed, 
6+ by his Lecters Patents granted the 121d wood in Fee, ana atterwards the ſaid wood 
eſcheated 10 him for Treator, Afterwards the Qicen granted the (21d wood in Fee, 
the grantee regranted the ſame tothe Queen, who by her Letters Par. granted the 
ſaid Mannor er ones boſcos modo wel amtchac cognit. vel repmtat.ut yirs.mebry, vel pareedll, 
ejuſdem CI'areriitothe Earl of Leiceſter in tee : And although thar in cruch before 
the ſeverance made of ihe wood by King E. 6. it was always paice! o: the Mannor ; 
et in good propriety of ſpeech it was there cogxir. wt pars er memo! um ditts Marnerit 
for although that ( #t ) is a word of tmilitude, and not of 1derti:y , yet truth is the 
molt ſure toundaton of Reputation - and therefore it was there ac;utged , that the 
wood did patie, As to the third ObzeRton, that a Mannor in reputation and not in 
rruth ſhall nor paſſe by fine, which is a legal procee :ing, drawn by men learned in the 
Law , and therefore yulgar reputaticn will not ſerve in1t1; To that it wasanſwered 
and reſolved, that the rule which Stozer gave in 9g E. 7. 35.1 another caſe,was wue, 
That the proceſle of the C ourt ſhall not be maintained by ulage in p4#s ; bur there is 
a difference between Breyia adverſaria, ſc. bronght by an adveclary to recover land), 
« brevia amicabilia brought by content and agreeement among!t trienis ; tor it 15 true 
in brevibus adverſariis , the proceſie of this Cour: thall no: tollow the cviiom or re- 
putation of the Countrie , asin6 E. 3.11. The Demandant ina writ of Entrie de- 
manded the Mannor of C. the Tenanc 1aid that the tcnements pnt 11 views are a houie 
and a carew of land called, &c+ and not a Mannor, &c. by which it appeareth, that it 
it were not in truth a Mannor, although u were 1n appellation, the writ ſhall abate- 
Bur ir was adjudeed in Sir John Bur yns Caſe, inthe beginning of the Reign of Queen 
El. That in a Common Recovery, which is by agreement and aſlent of the parcies,ot 
acres of land; account ſhall be according to the occaliorable and ufial meature of the 
Countrie , and not by the Statuce de terris menſurand:s made 47. 33 E. 1. So it isa- 
oreedin 47 E. 3.18. That if a man bargaineth and elleth lo many acres of wood , 1t 
ſhall be meaſured according to the uſage of the County) ſc. according to 20 foot to 
the rod , and not according to the faid AR, for #0:ſuetnas lei eft obſervands. And ic 
appeareth by the book in 29 E. 3. 11. that the remainder limited to a Baltard b 
the name of ſon of R jch.Marwoed: whereas in truth he was nellins filius, was ma 
becauſe he was known and reputed his ſon. And Mich. 22. and 23 Elin the Kings 
Bench, in an Ejeftione firm, between Vines and Durham , a leaſe was pleaded of 2 
Mannor, &c. whereof the renements in which were parcel , and iflue was joyned » 
quod non demifit Maneriam ; and upon that 1iſue the Jurors gave a ſpecial verdict , /c. 
rhat there were not any Freeholders, but divers Copyholders of the {aid Mannor, and 
that it was known by the name of a Mannor , and atter good confideration it was ad- 
judged by Sir Chr:ftopher Wray chict Juttice, avd the whole Court that although ic 
was not a Mannor in Law tor want of freeholders, and although it was in vleading , 
which always is by lgarned men, and that it was in an ation adverſary , and nor a- 
micable ; yer that foraſmuch as an itſue is tryable by Lay-men , and in cruth the ce- 
nements1n which did paſle by the Leale ( and becaule it is nor like coa writ ) 1t was 
adjudged for him who pleaded the demiſe of che Mannor. Hill. 25.E1iz. in this Court, 
Carters Caſe was, that where it was required by the Statute of 1 H. 5.cap.s5. 
that in every writ original , &c. in which : an Exigent ſhall be awarded » thac 
additions ſhall be given to the Defendants of their .eftates or degrees, or 
of their trade, &c. and the! caſe was, that one was yeoman by birth, and yer 
commonly called Gentleman ; In this caſe, in ſuch wric brought agaipft him, he 
may have the addition of Gentleman , althouch in truth he is no: a Gentleman » bur 
oply by vulgar reparation ; bur foraſmuch as the intenc tothe AR is to have tuch a 
name , by which he may be known » it is ſufficient to ſatisfie the a of Parliament- 
Another reaſon was given, that in this caſe there was at the time of the making of 


the Indentures in Ao 16 Eliz, a Mannor intruth » ſc. in the Lady Hoyle - 
the 


Parc. VI. Sir Moyle Finches ( Cale. 


che cerm of her lite,winch was iu{hcient tO tuppert che nume ota Mannor,and to make 
the demeans and ſcriices to paiie by the name otic: For which caules i: was con- 
cluded , That by che name of the Mannor vf Beamfton, the demeans and ler ices, late 
parcel ofche Mannor, were excepted by the Indenture in Ammo 16 Elz. As to the 
third point it was retolied , that the Leaſe made by ch: Adminitirator ragione ms:noris 
acazis was good: although it was not neceſlary that the Leale ſhould be made: tor the 
le was thenTenad: for lifez'o that this leaſe Joth enure as #-tereſſe rermini to 

begin after the death of the L. Mole. And this dittcrence was tal.en;Thac when a man 
maketh an Executor of iuch render years,{as in thisCaſe of 3 years)that he cannot exe- 
cuce the will.chenit ihe adminiliration rat:one m#r.ctaris be y.raned ſpecially.as it was 
M41. 4:2 El. in Princes Caſe;e A dminiſtr. omr.ium boxo: un, :d opus, commodum, et u* 
tile acems executor durarie minore trate, et non al:iter, nec alio m:docommittimas, Fc, there 
ſach \; ecial Adminiitrator cannot make fuch leale, as inthe cale at bar: Bur when 
the adminiltration is committed generally ratione min ris 4tatisy without any re- 
firaint or limication, there tuch leate made; as in the Cale at bars 1s good: For by the 
Ecclehattical Law » Minor 17 4nns non admittitur fore executorem z and ſuch ceneral 
Adminitirator , ratione mireris etatis, (hall not only baie an action to reco:er 
debcs and duties ( for the interett of the ation is1n him , and allo (hall be lyable co 
all aQion;; for, during the time th- Teltator dieth qua/t imceſtarxs ) bur allo he may 
make leaies or demiſes , and they ſha!! be £00 1; tor which caute the leaſe in the 
caſe at Bar was 200d; and the rather in the cale at Bar, becauſe that no encrie 13 plea- 
ded by the Executor , and he who vlead?th the demite 15a liranger tO it, and there- 
fore cannot know what rent is reſeried » and therctore when he pleadeth demijit, if 
the ſame for any cauſe were void, ſhe might cake iflue qued non demiſit , or ſhew the 
ſpecial matrer » bur ir ſhall be intended prima frcie, that the leaſe is good, and with- 
out queſtion it is good till the Executor hath aittined to 17 years, andalſorill he en- 
trethy asfome ud. Astothe lalt poir' it was relolied, 1. That foraſmuch as Paxl 
Lefty had but #mtereſſe rermin: during the lite of the Lady Meyl, tor this cauſe as to the 
{21d Interelt upon the fine of An, 23 El:z.{ which wasleryed inthe life of the Lady 
Moeyle) no Attornment could be. 2. When tier the death of the Lady Moyle the 
Leſſee cntreth, now he make h the reverſion in Se 5. leger, and the Lady Katherine his 
wiſe , and when they make Declaration of nies to*HTaxcock, and Swdger » this ule 
doth riie ant of the fine, to winch hne no Attornmer:t can be had by him who hath a 
fucure incere{t, as is atore{aid : For when Artornment is nor requitite to a fine, which 
is the rootznoAttornment is req iifite ror! eDeclatation of the utes, which are bur the 
branches. 3. It was re{olved That it a man He teiſed of a Mannor, part of which is in 
leaſe for litc,an4 part in lc:(2 for year<-& he levyeth 2 fine roA.to the uſe of B.intayl, 
with divcerie remainders over , in this caſe B, ſha!l more tor the rent , or have an aRi- 
on of waiie wi:hout Artornment; for when areveriion is ſctled in any one injudge- 
ment of Law , and he hath not a poisthle mean ro compe! the tenant to attorn, and 
no Lachelſs or detan!t is in him; there he ſt.a!l avow and have an ation of watte with- 
out attornmen! z tor-the rule i*, quod remedio d:ſtituitur, re ipſa valet,  cnlpa abſit, as in 
20, E. 3.comra formam collat. h:cavſe that the Founder cannot have a contra formans.. 
coll&imnis of an Adcowſon , he ſhall preſent withour any ſute» foin 7 E.3g. and H. 
7. A manſhail be tenant by the curtefie ot a rent or Advowlon y although the wite 
dyeth before the day encurreth , or the preſentment falleth ; So it the Lord in Morc- 
main, or of a viilainy claimerh a Reverhon, by theclaim the Law veſieth the Re- 
verfion in him , and he hath not means to compell the Tenant to attorn , and there- 
fore he ſhall avow and have an Aion of waſte, without attornment ; the ſame Law 
of Letters Patents , and of deviſe of a Reverſion, as it apyeatech in 34 H.6. for in 
all the laid Caſes Cups abeft, Bur it was objeRed , that in the ſaid cale of fine there 
was default and Lachefle in the County , for he might have made mention of the lea- 
ſes in the fine , and then he might have brought a Qu:4 juris cl/amar , and compelled 
the leſſees toatrorn , which becauſe he hath prerermicted , there was faulc in him, 
and by conſequence he ſhall not have an ation of waſte , nor ſhall avow without 
Attornment, no more than if a fine be levied co another of land » which is inleaſe for 
life, he is» wichont remedy for rent , or waſte , without Atcormmenc. (To which 
i was anſwered and reſolved, that in the faid Cale the Conuſce by no polsibi- 
lity 
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liry can have a Q#4 Juris Clamai : ior althougn ne ha.l rccied the particular eftates 
in the fine , yer he could not have a Quid juris clamat, tor aiter the Counians 
or concerd, and before the fine engrolled; he ought to ſug the Quid Jer: clamat, and 
preſently by the counſans or concord, the reverhon patsed to the counſec. Via 
F. N.B. 147. & 22 H.6. 57. and co inftane the lame 15 executed by the Statute 
of 27 H.S. of ules ; ſothat ic is not pollible for him to have a Quid Jurrs clamar, 
mor any remedy to compell rhe tenants toattorn. Ani toraimuch by the a&t of Par- 
liament, which i an a& in Law, ſc, by execution to the pol:eſiton of the ule, the be- 
nefit of the conulec, to have a Quid Juris clamat, is taken away, rcaſon requireth, 
inaſmuch as every (ubj2R, ſc. the conulor, conulees Pariicylir tenants, and all others, 
ate parties and privies tothe aR of Parliament, the lame thall nor turn ro the pregu- 
dice of any for imperentia excnſat legem, and the act of law ſhall prejudice no man. 
It was adjudged in the Kipgs Benchs Paſch. 41. Ez, berween Heſton and Rnuddle- 
fon, 1, That at the Common Law by conviction of telony, altnough thar he hath 
his Clergy, he ſhall forfeit all his goods which he had at the time of the convition, 
or which he ſhall ger atter, and ſhall remain dilabled to ger goods to his own uſe, 
untill he hath made his purgation. 2. That where by the Starme of 18 Eliz. 
eap. 7. it is enacted, that ater Clergy allowed , he {hall not be delivered to 
the Ordinary, as before was uled, to make his purgation , but ſhall be burnt in 
the hand delivered ; Which a& hath caken away the means to inable him again; 
and therefore it was adjudged, that after he is delivered by force of the ac, he ſhall 
be inabled in the ſame manner as it he had made his purgatiov. And it is in efte& 
all one with a bargain, and faie by deed indented, and incolied, tor there the uſe pal- 
ſeth from the parcie, and the Stacute coth execute the pollelſicn, and the pazty hath 
no remedy, por is there any fault in him, and theretore the reverſion ſhall be in him 
without artornmemt. So in the {aid cafe of fine, he !11mitation of the ofe is declared 
the Conuſor, and (fs gue »ſe, hath the ute by him, and che fame is execured by 
che Srature; and B. in the ſatd calc {uppoſeth the gitc ro be made by the Conutor, as it 
is adjudged in 7 E. 6. Br. Formedon, And tor the fame caue it was rejolved, that in 
the caſe ar barr, When Scintleger and his wite levyed the fine in 16 Eliz. and by the 
 pumbring of the acres and towny, all the demeanes of Feamfſion did patle, and the 
Law ( foraimuch as they were excepted out ct the indenivres of uſes in 16. Eliz.) 
did create and velt the ule in Seimleger and bis wite again, as it was before ; or other- 
wiſe there ſhall be great miſchief in infinite iuch cales - fo be the ule limited upon 
the fine to a ſtranger, or to himſelf, created by att in law, or limited by declaration 
of rhe patty, it is all one. Bur Owſeys cale Afich. 36.and 37 Eliz. reported by me in 
my fifth part, in Mallories cale, where Connlce ot a reveri:ton by tine doth dilleiſe the 
leſſee for life, and maketh a feoffement in fee, and the leilee re-entrerh, the fame is no 
atrornment, for he cannot plus jwris in alium transferre quam ipſe habet. So in Knat- 
tisfords caſe then cited, if fuch Conulce of a reverſion before atrornment, doth bar- 
ain, and ſell the reverſion, by deed indented, and inrolled, that fuch bargainee ſhall 
not avow» or have an action of walte without atrornment, carſa que /ypre, And 
Walmeſley ſaidxthat the caſe of limitation of a uſe npon a fine had been adjudged in this 
Courr, according to this reſolution. Note, a good relointion for all conveyances up- 
on conſideration of marriage,or ctherwiſe,upon limitations of ues upon fines levied, 
or recoveries. &c.And obſerve, that by this reſolution chere 15 great (afery tor them to 
whom uſes are levyed; which is alſo good for the benefit of the Commonwea.th that 
particular eſtates ſhall not be diſpunithable tor walte, nor thole in the reveri.on bar- 
red to recover their rents, which in all equity and reaſon are due to them, ard no in- 
convenience to the particular renants. For upon execution of eltates by the Staruce 
of 27 H.8. of uſes, ( as upon covenants in conlideration of bloud, or upon bargain and 
lale, by deed indented, and inrolled, and the like ) there needeth not any attorm*n!- 
4+ It was reſolved, that although there was not apy priiity between them in the 
reverfion, and Pa. Lofty, tor he had bur a particular rerm for ten yeares our of the 
leaſe of 5oyeares, and if the reyerfion had been granted over, that he could never 
have attorned ; yer when thoſe in the reverfion ee the ſecond leſſee, and enfeott 
Glanyile and Steyr ges.&c, that by regreſſe of the ſecond leflee thoſe in the reverſion, 
by force of the feoffment, ſhall ayow tor the rent, and that for diverſe cauſes. 1. _ 
| : cauſe 
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caile ihat this re-entry 25 not 10 ati relpects to he reſembled to an expretie attorn- 
ment; for 10 an expretle attornmenty notice is inie parably incident, as 1t appeareth in 
Tookeri caſe, bur he who re-en:r-th, may be ignorant of the feotiment 2. Thoſe 
who claim by the f:offment have che reverſion in them and have not any means to 
compell the renant to attormas it hath been faid before:Bar when 2a man maketh a fe - 
oftment of 2 Mannor, there the ſervices ſhall nor paſle till acrornment,bur remain till 
21tornment in :he teoftor,as Lireleron holdeths and fo was it adjudged in the Common 
Pleas 15 Eliz., in Hraſtriches caſe. Bur in pleading of a teoiment of a Mannor, he 
neederth not to allege attornment of the tenants ot the Mannor, but the ſame 
thall come in on the other part. And fo the books 21 E 3» 29 E. 3. the Biſhop of 
{ arrerbaries Cale, 30 £. 3.in Droit de gard. 8 H. 4.1.9E.4. 33. 42 eAf.6. 20H, 
6.7.37 H6,24.1 H.7.3. 13 H.7. 14. 34 E. 3- Donble plez 24. 43 Af. 26, 
reps Ex 1, tt ornment are well reconciled. 3. By rhe regreile of the ſecond ieſiec, 
che {ame doih reveltall incere{ts, and ſertle a reveriion, which att ſubvertech not on- 
ly the 1econd le ce codittreſs, but the firlt leisce to watie, and after the ſecond term 
enled, to difirefs alſo: For he firlt leſsee hath pur this aR, ſc. co make re-entrie, in 
the power of the ſecond leisee> an] :herefore his re centric, which is the at which 
maketh © reverſion ſhall bind boch : and the re-entry of one may ſubjet him'elf to 
2 dittreſs, 204 an 2Rion of watie, who of himfelt could nor attorn ; and rherefore it is 
holden in 32 E. 3. Age 80. that a man non compos mentis, canpor attorn, for he who is 
( amens ) withour under.ianding, cannor make an atroryment, which 1s an agree- 
ment; and yet if a man, now com7os meniis, be leisce for yeares,rendring rene, the 
Jeſsor exert him, and maketh a feofment, and afterwards the 0» comes mentis 
re-emrech, this a& of re-enmry doth (ubje& himſelf co ditire(s, and ation of waſte, 
although he cannot make an expreſs 2rrornment. $0 in the caſe at barry although thar 
the ſecond leſsee cannot make an expreſs attornment, yet his re-entry revetting all 
incerelts and eftates which were develted by the a& and wrong of the feoffor, (hall 
{abje& boch the leſsces ro diltreſs, &c. And as the {econd letgee miy alent; that he in 
the reverſion ſhall make a feofment, and livery, and ieifin upon ir, andthe ſame ſhall 
bind the firit lef5ee becauſe be bath given :o him the polsetſon; So in the caſe at barr, 
the firlt }e!see having made a leaſe to the fecond leiee, he thereby hath given him 
power to re-enter, which a& ſhail ſubj-& chem both co dilireſs, &c. 4. The Law is 
srounded upon great reaſon and equity ia this point. For peradventute the feoffee be- 
ng a purchaſer, and a !tranger- knew nothing of che leaſe, or knew of it, and thovght 
that it was ro1d, or defeated ; God defend, it after that rhe leilee hath eviaed, and 
la» fally raken the po.eflion from him;which he thought ro have enjoyed quod affi:itia 
adderecer -fflicto, (c.to loſe the pofleſhon,and alſo to be without remedy,cither tor the 
rent r-ſerved,(which the leflee hs», w fr land in conſcience _ tO pay ) or for 
wa'te (which tae lefſee by the L iw is forbidden ro do.) And Coke Chief Juttice ſaid; 
that by the evicion by the Leiee by encryzor by action, that 'the reverſion doch re- 
m2in inthe teoff<e. and he ſhall avow; and have an aRion of waltezagzinft the opinion 
ot Ajhron, in 34 H. 6.6. 6. according to the opinion of Thorp Jultice in 41 E. 3. r8.h, 
who ſai h, that-ii he in the reverſion diſseiſerh the renanc for life, and alteneth in fee, 
although that the ecnant doth recover the treehold) y=r the reverſion is not reftored; 
So ſaith Seton in 18 E. 3.48.6. thatif I diizeiſe my tenant for life, and make a fe- 
oftment to another in fee, alchough my tenanc for life recovereth afccr in an afliſe, 
the reverſion remaineth in the feoffee. 5. Fortior & 4quior eſt diſpofitio legis quans ho 
mints ; and therefor: he who hath a farure intereſt, cannot tnrrender the lame by any 
expreſs [urrender, bur by taking of a new leaſe, which is an aR, ard amounteth to a 
lucrender in Law, it may be !urrendred and determined, as it is holden in 37 
H.6.%c. So if che father be inf-offed in fce,and the feoffor warranceth the land to 
Kim and his heires. now his aſignee ſhall nor vouch. Bur if che father enfeoffech his 
ſon and heir apparenc with warranty,and dierh,in this caſe the heir being in truth al- 
ligned, ſhall vouch : for the Law which hath derermined the warranty of the fa- 
ther to the ſon, will give the ſon the benefic of che firtt warranty, as it is adjudg- 
ed in 43 E. 3.5. by which ir appeareth, thar the a& of Law is fironger, and 
more equal than any a&t the party could have made. So in the caſe at barre; 
the entry of the leſsee, by which by the - and judgement of Lay, all —_— 
cc 
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* and eitaics are lected according tothe Lay is itronger, than an Expreſs Attornment; 
For that, the 2. Leſſee cannot make; and more equal, for in as much as the poſleflion 
is evicted by the 2. Leilee » and thereby the Intereſt cf the firſt Leiice reveiied , 
ard a Reverſion ſerled inthe Feoffee, equitie requireth,, that the Feottee , who 
hath lott the potieſſion,ſhall not be without remedy to recover theRent,and to puniſh 
walt,1$ E.3.47.Awdeley E.of Ghacefters Cafe.The Letfor dilseiieth his lefsee for life, 
and maketh a Leaſe for life to anotherghe firit leſsee re-enreth,he leaverh the rever- 
fion in the 2+ leſsee for life; and be ſhall have the Rent reicrred,46£.3.30. If be in che 
Reyerſion doth pur our Tenanc by Stature Merchant, and maketh a Feoftmenc in fee, 
and the Tenant by Stature Mcrchant dorh re-enter, ir maketh the reverſion in the Fe- 
aſ__ there is not any at:endance,v.44 Aſ.p.11.Beſi-gbers Aſ.2 Hs. 5 H.g. 12. 
9 H.6,16.and 34 H.6.6. Vide 9 H.7.25. where the Cafc is miſ{rinied. For the rroe 
caſe is as I have ſeen ir in the Mapulcript ; Thar if he in the Reverſion di!leileth the 
Donee>and maketh a Feoffment in fee, and the Donce re-entreth;he leaveth the Re- 
verhon in the Feoffee - Bur if the Donee be diſleiied, and the Donor diitciieth the 
dileiſor and makeih a Feoftment in fee, and the Donee doch make regrefle, the Fe- 
offce ſhall not have the Reverſion bur che difleiſat ; tor there is a difference beteen 
an Eſtate and __ Anciiate 1 drag paſs to the Feoffee by the Feotiment, as 
where he in the Reverfion ditleiſeth che Donee; or the Leſlee for life ; but where 
the Donee or Leſſee is difſeiſed, now he in the Reverhion hath bur a Right, which 
he cannot paſs to another, and therefore when be difſciſeth the diticilor z and ma- 
keth a Feotfmenc), ic paſſeth the eſtare which he hath gaine by difſeilin, and ex- 
tinguliſhech his antiem Right , which be could not cransferre 10 another; And 
chen che fickt difſeiſoc the ficlt pofſeſhion, an renner cighs thao the Feofice 
of him in the Reverfion, for he cometh in under him who diileiled the firit difleilor, 
andtheami-nc right isextint. So ifthe dilleiſce dilleiſeth rhe heir of the diticiſor, 
now he hath gained an eftace by difleifiny and hath an ancient right, if he maketh a 

Feodtmenc in fee to apother, by chat he h che eſtare which he hath got by diſ- 

ſeifin, and extinguiſherh his antienc Right, which he could not transferr to anotber: 

Foc there is ſo extreme and nacural enmity berweenthe eliace by wrong got by dit- 
ſeifin, and the old right , that che right cannot incorporate ic ſeifinihe cftate by 
wropg and paile with it, bur in ſuch caſe rather ſuffer extinguiſhment chan to paſſe 
with 1t; So whenthe heic doth re-enter he ſhall hold che for ever, as well a- 

ainſt rhe Feoftor as the Feoffee : So if Lord and Tevant be by Fealty and Rent , and 
Lord difſeiieth the Tenant ofthe Land and maketh a F nc 10 fees the Seig- 
norie thereby is extivR, Bur if a man maketh a gitc in cailzor a Leaſe fcr life rendrivg 
rent, and difleiſerh the Tenant in tail, oc for life, &c. and makerch a Feoffment in 
fee, there the eliace paſſeth ro the Feoffec, and whep the Donee or Lefſee re-cncrech, 
he reviverh the Renc as incidenc to the Reverſion. The ſame Law of a Leate for 
ears in the caſe at barre, So there is a difference berween a Reverſion , with 
cot incident to it, and a Right, or Seignorie, or Rent in Fee, 28 H. 8. Dyer 

33- b. 4 Eliz. Dyer 212. the Calc of the Greybound. EI worgiron 

the Defendant, who made Conuſans in the Right of Hesry Finch. An this was 
the firlt Matter in Law, that Coke chief Juſtice argued 1n the Common Plcas after 
he was chicf Juſtice there, 
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Part. V o-” The Lord Darcies Calc. 
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Hill, 4 Jacobi. Inthe Common Pleas. 


The Lord Dares Cale. 


fl Km Lord Darcy of Chich: brought a Writ de Valore 7aritagii againſt Stephen 
Page, brother and heir o: Brian Fage, Quare c11m Maritag:ium ipſins Stephant ad 
ipſum 7 bo, Domirum Darcy perimmeat pro eo quod pred, Brianns teri am ſnam de co text per 
ſervitium Militares et idems Tho, Damn, ms D-rcy pre ft. Stephan, dum fig infra 4:aren 
F& in Cuſtodia ſux, compeiens CAlaritagms abſg, dſparagrrione » juxta formams Starutt, 
de communi con il.o regai Regis tA nglte inde proviſ. ſtpims obrulerit, 1dems Stephanns ma+- 
riaginm illud ranuens, ;ref..t. Tho. Dommo Darcy ae mAri:agio ſuo non ſatisfatto, ſe #s ter- 
Yas of tenement. il/a immuſit, © ac mMaricegt ſu cidem T bo, Domino Darcy ſatisfacere con” 
tradicit : And d:ciared>that the laid þ 4an heid 25 Acres in Peldon in the County of 


Eſſex of the Plaintity 25 of his Mannor of Newhall 1n Peldon aforefai.i by Knights fer- . 


| d afterwards Brian died in his homage witnout uue, the Defendant being 
his bother ard h. ir, and 0! che age Of 20. Ears and 6 monerhs, and that the Piain- 


gument it was adjudged for the P laincit , tor the zeatons and caules reported in Pal- 
mers Caſe inthe 5. vart of my Reports, And !o this Quelticn is cow 1n peacey being 
ad;ndged in both Courts. Note Rezder, The cate ot the heir female doth differ 
much from the caie of the heir male. 1+ Becau'e tor the heir female the Gardian 
ſhall never have the forte iture of Mzrriage ; for at the Common Law the fall age of 
the heir female was 14 years, a5 it isreloiiedin 35 H. 6. 52. Lit. f, 22. Stamf, pre. 
reget 3h.F,N.B. 2564 259-and many other book: : ſo that it ſhe be of the age of 34 
years at the time of the death ot her Aunceltor,ſhe bail be out of Ward, and it ſhe be 
wihin the age of 14 years , ſhe ſhall hare 11very by the Cortmon law at the age of 14 
years, for that was asto this purpoſe her tull ag*. And.at the Common law there 
was not in any caſe any forteiture ©: marriages but only the ſingle value, 16 E. 3. 
Altion ſur le Stat. 14- But the ferfeitur? of rhe marriage 15 given by the Statute ot 
Menrtbn, cav. 6. made 20 H, 3. the wordsot which Starwte are, De berede autem cum 
ft quaruerdecim anrorum vel nlranſg, ad plenam er eremy ſo. ſe marizaverit ſme Licemig 
Domini ſul, &c, Dominus ſuns Func teneas rerram e ſus whraterminun cratss ſus ſcil,'2t 
emcrum per tamum tempus, &c> which Act withour queltion cannot extend to the 
heir female , for it extendeth only where tuch heit is 14 awrorums vel witrey and the 
heir female at ſuch age is our of Ward; alioche Statute {peaketh ultra terminum 4ta- 
tir ſue; ſci, 21 annorum, and that is the full age of the heir male as tro Wardihip, and 
not of the heir female. And vide the Statute of eſt. 1.Cap. 22. where the Statute 
of Mertes is recited, and then it is purview'd as followeth. And of heirs females 
afrer they have accompliſhed the age of 14 years, &c. a5: it ſhould tay, The Sta + 
tte of Merion hath yrovided for the heir male ; and becauſe no proviſion is yet 
made fot heirs females, by the ſame ARtir is provided, That the Lord ſhall not have 
or wa th rea'on of marriage» the Lands of luch heirs females , more than two years 
a!rer the faid Term of 14 years Andifthe Lord withinthe 2. years do no marry 
them then ſhail chey have an ation to recorer their Inbericance quite, withonr gt- 
virg anything for their wardſhip»or their marriage ; which rwo years is given by rhe 
faid Starure for the benefit of the Lord , as ic appeareth by 3 5 H. 6.52. and Lt. te 
22. Andif within theſe 2, years the Lordcendereth a Marriage unto the heis female, 
and ſhe refuſeth, and matieth elſwhere withiothe 2. years , yet the Lord: ſhall goc 
have the forfeiture of the marriage, for the Statute gave that only co make a tender, 
and therewith 2greeth the book in 35 H. 6. Gard. 71, bythe propobitions of Prijſeit» 
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CAlarkbaw, Telverion and :Danby. The lecond | difterence berween the heir male 
, and the heir female was, That at the Common law,it the Cardian had not made ren- 


Lmrger to the heir temale before 14 years, the Lord could nor have holden the Land of 


ſuch heir, (as he might ofthe heir male) Nomine pence till the value were paid. For 
the Law did render thcir ſpeedy advancement , quia materiora ſun; vote mul:craxs 
quam virorum, And therefor the heir ferrale might have encred into the Land pre - 
lencly after the age of 14 years, for her better preterment 3n marriage;and therewith 
agreeth Ze. 22, expreſly, and 35 H.6. 5 2,53- and yet in ſuch cale the Lord withour 
any cender before 14 years, ſhall recover the hogle value, for that de mers jure perri- 
wet, 3. If the Lord hold the Land over 14 year-, during the two years by force of 


x the Scature of weftwr. 1. and within the two years maketh no tender, but raketh the 


ofics of the Land, and ſo hinder her preferment in marria receiving all the pro- 
csof the Land, in this caſe, as the Scature is, it he doth ade ( wihin a a 
years } aty tender, then he ſha!l loſe by _— froivihon the value of the marriage, 
and ſhall content himſelf wich the profits for the 2, years for his value given cohim in 
lien chereof by the Statute ; So that every Gardian who holderh the Land in tuch cale 
ought to take heed that he make tender within the 2. years, or elſe he ſhall lole the 
value ; Buc if he will wairethe benefit of the two years, or it ke canvot hold the 
ſaid rwo years, as Gardian ofthe body of the heir female only, he ſhall have the va- 
lue of the marriage withour any Tender. And to the Principal Cale, Coke Chicf 
Juſtice added this reaſon, That if the Common Law would tiave enforced the Lord 
to have made a render tofhis Ward to have the hngle value, the Common law would 
have given all neceſſary circumſtances to the pertormance and accompliſhment there - 
of, as to have appointed a certain place ;&c. where the tender ought to be made 2nd 
not fo leave the Lord who was the Superiour, ro ſeek the Ward who was the Inferi- 
our, and who might it he would take advantage of flight, or hiding of himſelf, when 


no Laches could be in the Lord. 


Paſch- 5 Jacobi» In the Corgmon Pleas. 


Burrels Caſc. 


an Ejeftione firme between Thomas Burrel Plaintif, and Seth Holmes and Robert 
Holmes Defendants, of Lands in Humingcen in the County of Terk, upon a demiſ: 
made by Richard Burrell, and william Allem, to which Not guilty was pleaded, us- 
on the Evidence the Caſe was ſuch ; Grandfather, Father and Sonne, The Grand- 
facher upon the marriage of the Father , made the Fathers wife a Joyncure of other 
Lands, and at the ſame time, ſc. 8 Septemb. 23 Eliz., Covenanted to demiic the 
Tenements in which, &c. tothe Father, and 10 Sepzemb. next following, according 
to the Covenant, the Grandfather by Indenture mace a demiſe of the moyric of the 
Tenements, in which, &c. to Seththe Father, to begio after the death of the Grand- 
father jor 2000 years, and of the other moyery for 1000 years to begin at aday 
come, in both which demiſes were Proviioes, That if che Father ſhould die withouc 
ifſve, or if he ſhall make any Leaſe which the antient Rent ſhall not be reſerved, 
that the ſaid Leaſes made to the F ſhould be void. The Father 10 Feb. 30 Ez. 
aſſigned over the ſaid Leaſes to the uſe of Rybert his Sonne an Infanc, ro the end they 
might not be drowned by the deſcent of the Reverſion ; and with this colourable 
purpoſe and incenc, chat the Infant ſhould pay his debrs, and within a ſhort time at- 
ter the Grandfather dyed ; The Father entred into the Lands, and cook the profics, 
Commrhs Kerman ener eee pecd ey dikes, Ali Tache £2 align 
nor the Infant cook any » nor paid any 0 inthe alsign= 
menr of the faid Leaſes divers hs ef od Credit were named amongſt __ 


Part VI. Str Drue Druri:s Caſe. S727. YA 
but the alligpment was delivered in lecrec manner to one peiſon cf mean quahlitie ; 

For which and other Circumſtances 1c wes taken, that as well the faid firtt Leaſes 
(being of an unuſual form and making) asthe aſignment were fraudulent 3 and afer 

the death of the Grandfather, the Father for a great ſum of money did bargain and F g, 
ſell the Tenements &c. by deed indented and enrolled, 2 Sept. 45 Eliz.. to Richard [if } - 
Raurrel and William Allen and their hers ; in which the Father covenanterh with þ 
Burrell and Allen, that the Lands ſhall be clear of all leaſes, &c. And if the ſaid ori- by 
ginal leaſes, and Aſſizoment ſhall be avoided by the purchaſers by the Statuce of 27 A FF 
Fliz.. cap. 4. was moved and debated : And in this caſe upon the Evidence given atY)>.? 34 yg 
the Barr of the Common Pleas, two points were Reſolved by Coks chief Jatice, 4 
Walmſley» Warberton, and Damel, Thac whete the words of the Statnte of 27 Eliz,aref, ks ,Þ 
( That all and evcry Conveyance, grant, charge, leaſe, incumbrance, and limitation fi - 


- 


of uſe, of, in, or out of any Mannors, lands, &c. for the inrenc and purpoſe to defraud” AH I 
k A < 


% 


- 2nd deceive ſuch perſon, &c. as have purchaſed or ſhall purchaſe &c. the ſame lands 
%c. ſhall be decm-d, &c. only againlt ſuch purchalor &c. void, frulirate, and of none 
ette&.) 1. It was Retolved ; Thar it the Father maketh a Leaſe by fraud and covin, 
of his Land to defraud others co whom he ſhall leaſe or fell the ſame / as all fraudy- ' © > 
lent Leaies are {o intended ) and betore that the Father ellerh or demiſerh it he di- - -— *- + 35 
eth ; and the Sonne knowing, or not knowing ot the ſaid Leaſe, ſelleth rhe Land ups * 
on eood Confid:ration; in this Cale the Vendee ſhall avoid that Lzaſe yi the ſaid 
Af : For in as much as it is intended and > in Law, That every traudulent 
Leaſe is made to the inrent generally ro defraud Purchaſers, Farmers.&c. within this 
oeneraltie, every particular Purcha er, Farmer, &c. is included ; and the faid AR * _- 
Fo very well penned, for the words of the Act are general ; and it heedeth not, that - © » © 
he yho ſelleth the Land ſhould make the former fraudulenc efiate, or incumbrance —_ | 
Bur be the eftare fraudulent as above whoſoever ſellech ity the Purchaſor ſhall avoid 
ſach fraudnlenc eftare, And therefore in the Caſc ar barr , the faid Leaſe upon the A 
Evidence being frandulenc, the vendee of the Father and heir ſhall avoid chem. 2. It "I, 
was Reſolved, That although the Father had nothing in the Inhericance of the Land 4 
at the time of the aſligoment of his Term, bot the whole eſtate of Inherirance was 
then in the Grandfather, yer when the Grandfather died, and che Father ſellech che 
Land, his Vendee ſhall avoid the {id Termby the laid Act, (the ſaida up- 
on the Evidence being taken fraudulent ) For it he had bargained and fold the ſaid 
Term only;he ſaid bargainee ſhould avoid the ſaid fraudulent aflignment, and by con- 

nence the Vendee of the whole Fee-fimple ſhall avoid it. And it was ſaid by the 
Chief Juftice, That that which is called cruſt berween the Father and the Sonne, is 
in Judgement of Law fraud as to a purchaler. And 1 acquainted Pophems Chief Ju- 
Rice with this Reſolution, and he allowed well of it, ad ſaid, it was good to con- 
Arue that At in ſuppreſſion of fraud ; and (as he relaredto mez) it wasadjudged be- 73] 
fore him and his Companions, Jultices of the Kings Bench, That where a man in ſe- 
cret manner made an efiate to the ule of bis witetor her Joyoture by fraud or covin ro 
defraud a Purchater, to whom he meant co ſell che Land, chat in ſuch Cafe if the fraud 
be proved in Evidence » of confeſſed in pleading, the Purchaſer ſhall avoid ſuch 
eliate- 


** 


Paſch. 5 Jacobi. Inthe Courtof VVards- 


Str Drue Druries Caſe, 


FH Caſe berween Sir Drae Drerie Knight the elder Plaintf, and Sic Drue Drav 
> the Defendant) in the Court of Wards was ſuch. It was found 
quiftion wiriaze Brevis, before the Eſchearor of the Connie of Norfolk, Anno 41 


Sir Drue Druries C alc, Part VL. 


Eliz.. that afier the death of Ryger Drerie t (quire, That the 1414 Roger was (ciled of 

a houſe in Tarmoxth in the {ai i County» parcel of the diioived Monatterie of Black- 

fryers in Yarmomh, and ther. of died teiied, the DefenJanc, being his Son and heir, 

and of the age of 14 years and {even monethg, the laid Houte at the time of hig 

death was ho:den by Knighcs ſervice in capize ; And that the laid Roger wasallo ſei . 

ſed of che Mannor of Barking in the C ounty of Nor folk holden of the King by Knights 

ſervice and not in Capice « and after office thereot .tound , Queen Elizeberh under 

rhe Great Seal granced the Cuttodic and Ward ot the body ot ihe Defendant to the 

Plaintif ; The Plaintif made a Tender of a Mariage to the Detendanc b:ing within 

age, which he refuſed ; And afterwards the Kivg made him a Knight being then 

. within age, and afcerwards he married elſewhere within agz. The ſaid Roger was 

[5] a Free Burgeſs of che {aid Town of Tarmonth. King £. 1. made tuch a Charter to the 
Burgeſles of the ſaid Town in theſe words, Conceſſimns etians pro nobis © heredibus wo- 

ſtris, quantum in nobis eff; Burgen/ibnt, & probis bominibus ſupraditt, de Magna Jerne- 

" garmthe.quod ome: ili de villa pred. orinnds, {icet iph terras & tenementa extra Liberazers 

< ; Me ville tenuermst per tale ſer vitinms per quod CHaritagia corum ratione mmoris £1Ati; ipſorums 
ty wee ad norvel beredes noftros pertinere deberent, ſecundum legem ct conſuctud, Regm moſtri, 
thilominus juxta Libertates ville prediit, ſe marnart poſſint ſine occa/tone aut impediments 


"7 - (p. neftrovel beredum noſtrorum in per pernnm. Salvo ure alterins eujuſlibet, And in this cafe 
> Omg i, > 2+ points were moved, 1 .lfhe ſaid Charter hath dilcharged the Detend. trom Ward- 
Ip or not. And as tothat,It was clearly Rejolied by Popham and Coke Chict Jultices, 


EZ 1, ” le by Phew 
- «> J Fleming Chief Baron,-and the Court of Wards , that the jaid Charter hath nor 


+ diſcharged him for diverſe cauſes, 1. Becaule it is not an ablolute diicharge of it ſelf, 
hach a Reference) ſc. juxta libertates ville pred, which ought to be ſhewed. 2. Ic 


| 2 45 Se © Out ' - ; 

Ea. /#, 100 ſer forth io the Cale that the (aid Roger was born at Yarmonth, for the Charter 
p 7 is de vills predift. orinndi, 3. The Tenure was created upon a grant made of the 
C. 3 houſe after the diſſolution of the Monaſtery, and the ſaid grant canvot extend tocre- 
B .atea Tenure. The ſecond and great Qietiion was, It by the making of the Defen- 


"dant Knight, be was diſcharged in Law of the value of the Mariagz. And this caſe 
was referred to the 2, Chiet Juttices and Chict Baron, who #. 4. Jacobr ac Serjeants 
| Inne heard the Cale argued by Topham of Counſel with the Detendant , and Fraxcis 
_ Bacon with the Plaintit. And afterwards in Eaſter Term it was again argued by 
'Ser cant Hatton for the Defen \ant, and Serjeant Nichols for the Piuintif: Afﬀec 
which the. Judges had Conſideration of the Cale » avd upon Conference amopg!t 
themſelves it was Reſolvedzand ſo openly d-clared in the Court of Wards,in the pre- 
ſence of Robert Earl of Salicbury Maſter of the Wards, That the Defendant- ought ro 
Pay the value of his marriage ; and the making of him Knight did not diicharge him 
thereof, And in this caſe theſe points were R. ſolved, 1. That the incent of the Law 
15> That the heir within age of 21 years is not able to doe Knights Service, till he 
be of comin 21 years» and therewith agreeth Lite, 22. bur ſuch preſumpcion of 
Law giveth place toa Judgement and pro>t co the contrary y as it is ſatd Srabawr pre- 
ſremptioni donec proberur in cor ariams ; And therefore when the King who is So: eraign 
ard the Supreme Judge of Chivalcie hath dub'd him a Knight, he thereby doth ad- 
judge him able co doe Knights ſervice, and all are concluded ro lay the Contrary, 
[74] and therefore ſuch heir made Knight ſhall be our of ward. Bur if the King createrh 
ſuch heir within age a Duke, or Marqueſs, or Earl,or Viicount,or Baron,he ſhall nor 
thereby be out of Ward. For inantient time every Baron, &c. held his Barony by 
Grand Serjzanty, asappeareth 18M. wlt. in Clifords cale, and the Lord Cromwel!s 
Caſe inthe 2, Reports 80, which ſervice ( as Lit. 35.) iscalled Grand Serjeanty , 
or Magna S:rjana, as Fliaggtedivi} Lih.2 . cap. g. bFaplc ittisa greater and more 
worthy ſervice than Knights ſervice, as to bear the Kings Banner, or to be Marſhall, 
as Lin. ſaith, or tolead his Hott, or tobe High Steward of England, as 11 Eliz,, Dyer 
285. is; Andche ſonand heir within age of a Duke, Marqueis, Earl, &c. ſhall be in 
Ward notwithſtanding their dignities. ©'2. Ir was Reſoſred, Thar when Tenant by 
Knights (crvice dyeth his heir within age, preſently the value ofthe marriage as 3 
Charrel is veſted in the: Lord, 24 E, 3.25. O!d N.B., 27 E,3.ace. Then when ſuch 
heir is made Knight heizzothis purpoſe made of full age; and 4s much is donein 


Judgement of Law, as ifhehad arrained co his full age of 2+ years; for ae fuch age the 
Law 
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Law incendeth him able co doe Knights ſervice. And now when the King maketh 
bim Koight before ſuch age, the inten./ment an! preſumption of Law doth gave place 
co this Judgement and proot corhe Congratie, and now he is to this purpolie ſr an4 
computed of full age. Then admit he hath accompliſhed his age of 21 yeats, without 
tion che Lord i1.all have the value of his marriage : Buc ar the Common Law ic 
was taken, that by rhe making of him a Knight within age, ( for as much as 1n judge- 
menc of Law as ro this purpote he was of tull age for his abilicy ro doKnights ſervice) 
preſen: ly dis land ſhall be our of Wardſhip. And therefore is was provided by the 
Starnte of Magna Charta, (ap. 3: Itetamen quod ſi iſe dum infra atatens fuerit fiat 
Ales, nibilommss terram remaneat in Cuſtodia Dominorum ſor um. So that cb__ 
ſach heir wi: hin age be made Knight, and therefore to that purpole ciieemed of fall 
age, yet the Lands (hall remain in the Lords Cuſtody until his age of 21 years by the 
purview of the ſaid AR, And if the Law had vor been clear forthe value ot the 
jage, for the cauſe and re. ſon aforetaid; without donbr the makers of che ſaid 
AR would have made pros ion for the fame, as well as for the Lind. 3. It was re- 
ſolved, That when the King maketh the heit apparent within age of a Tenant by 
ighes ſer+ ice, a Knight » 10 the life of his Anceltor, and afterwards the Ancelior 
rl the ſaid heir within age, In this caſe he ſhall be out of Ward, and ſhall pay no 
valve of the marrizge, nor the Lord (hail not have the Cuſtody of the Land:for in fuch 
caſe by the making of him Knight in the life of his Apceftor, he hath made him of full 
age » fo that when his Ancefior dyeth, no intereſt either in the body , or the Land 
ſhall ever velt 1n the Lord, And the Statute of Magna Chara for the Cultody ofthe 
Land doth not extend to the ſame: For che purview thereof extendeth only when the 
heir in Ward ( iafr« crates ) is made Knight, then remaneat terre in ( nſtedia, Oc. 
bur when the heats made Knighr io che life of his Anceſtor , rhets. the Cutiody can- 
Bot remain or continue, which never had any beginnikg of efſerce, and therewith a- 
srecth Rarchffi Caſe in Plow, Com. 4. The Juttices ſaid, That they ought to have 
Conſideration in all Caſes derending before them, nor only co the antecedent 
- of the preſenc caie in Queſtion ) bur alſo of the vent, ſc, whac (general 
prejudice will follow thereupon, either to the King, or Subj:Q; and ſurely great pre- 
jadice would be co che King if the Law ſhould be iſe in che priveipal caſe; for 
u a: pope: to the King in biz Wards, not onely of Knights made by 
bimfelf, bur by his Lieurenancs in /reland 2nd elſewhere. Alſo none will buy any 
Wardſhip ofthe Kings when notwichfianding they have paid the value thereof to 
the King, who hath paſied the ſame under the Seal, (as the Pr. hath in the Caſe 
at barr) by the making of him a Knight, ſhould barr him ot the value ofthe inarriage : 
s mar will give lictle or nothing for a thing which dependeth upon incertaingy. 
Aiſot ſhall be very prejudicial cocke Subj-&s, if after their wards are lawfully ye- 
fied in them, they ſhall be deprived ct them by making of them Knights , eſpecially 
when it appearerh by 7 H. 4. that a man may be made a Knight, ſo ſoon a> he is bap- 
nized, 5. It was Reiolved, That when the heir within age is made Knight, after 
cender made to him) (as be was inthe caſe at barr)alchoogh chat he within age mar- 
neth elſewhere » yer he ſhall vor pain the forſeicure pf the marriages for by rhe, ma- 
king of him Kpighr,he is our of the Ward(hip and Cuſtody of the Logd;Far afrerhe. is 
Knight, he is ſus juri,and may tmploy himſelf in frats of Arms ro defend the Realm, 
&c. and therefore not be within rhe my EO of awy one; and 
— forfeicuce, bur when atter refuſal he macriech biavelf duri in 
he is in Ward cothe Lord; and the ſame 
S& ſe maritavers ſine licemia Domini ſui & fi auferat 
cannot be: meant when he is our of Ward and Cuſtody) 


of his 


£9] 


aa ——_—. 


o87 George Curſons Calc. >: Parr VI, 


[6] 


[76] 


2 1. YEaTs: 15, dum fwit infra 4ratem 31 ( nſtodia, OcL id: F.N.F.141. and Regiiter, ard 
there ſhall be a (pecial Count upon the Cate; For note it is 20: dum fuitinfra Starem 
oenerally ,bur dum: fruit infra <tatem in Cuyſtedia,&c. whicti words well ttand,tor now he 
15 out o'Cultody. And rwopretidents were citeds one ot the Earl of Eſfex,29 Eliz.the 
other of Ratcliff, 1 Jacobi, both which were made Knights during the ume they 
were ip Watd, and were ordered by rhe Court of Wards to be diſcharged of the va- 
lue oftheir Marriages. Bur upon good Conhideration of the {aid prefidents ic appea- 
red,that they paſſed ſ#b filemtio,withour Argument or any Refolution of any of the Ju- 
ſices at Law; and a great number of prefidents were ſhewed , ' which agreed with 
the Reſolution of the Juttices in this cale, Vide 15. £.4. 10. and Br. Gard, 2. 
E. 6. inthe abridging of the Caſe of 15 E. 4. and Kereliffs caſe,” Com -268. And 
the ſame was the latt caſe, that Sir fohn Popiam Knight ( the reverent and honoura - 
ble Chief Juſtice of England, and Counſelior of State ro Queen Eliz, and to our 
Lord the King that now is ) reſolved, who was a molt reverend-Judge, of a ready av- 

rebenfion, a profound Judgement, a molt excellenc underitanding in the true rea - 
on of Law, and of univerſal and admirable experience and knowledge of all buſineſſe 
which concerned the Commonwealth; accompanied with a moſt rare memory, with 
perpecual 1mdoſftry and labour for the maintenance of che peace of the Common- 
wealth, andin all thing,s with grear conſtancy, integrity and vatience, 


Paſch, 5 Jac, in the Court of Wards. 


_ Sir George Curſons Cale. 


N the great Caſe inthe Court of Wards this rerm » between Sr. G. Carſon, Knight, 
&his wite Defcs.in anInformation on the behalf of Sir Jo. Leveſon Knighta&berween 
Sir Jo.Leveſon,Plaincit , and Sackpile Efquire,and Mary bis wite Det: s, ic was retot- 
ved by the 2 Chicf Juftices;and Chief Baror>upon arguments, and view of Prelidents, 
Ttixt where Sir Faber Leveſon was (eiled of a Jann 46 in fee holden in Capite expe- 
Fat upon an etiare tail ( which he had made to Richard his Son ) he by Indencure in 
conſideration of blood did covenant to and (eiſed of the ſaid Reverhon, to the uſe o: 
Marie his Niece » ſc.daughter and heir apvarent ro the Lady Carſor, Sitier ,of the 
ſaid Sir walcer ; and afterwards Sir Richard Leveſon the ſor died wicthour ifive ; That 
in this Caſe the King ſhall nor have Primer jeifin by the Staruce of 32 and 34 H. 8. 
and that depends apon confideration and conftruion of the words, and puriiew of 
the faid Scature;zwhich in effe& are, Every perion baving any Mannors:Lands,&c.hol- 
dep »m Capite, &c.ſhall have full power authority, to give, diſpoſe, will, or aflign, 
by tis laſt will in writipg > or otherwiſe by any A& or Ads lawfully execurcd in his 
life 2 parts of the ſame 8, Lands, &c.in 3 parts, tobe divided, &c. to or for 
tlie advancement ofhis wiſe , preferment of his Children , and payment of his debts, 
of-brherwiſe at his will and pleaſure ; ſaving always and reſerving to the King our 
Soverzigh Lord, rhe CIC and primer ſcifin of any of them, as the caſe 
Fhiall require,of as much as ſhall amount ro the clear yearly value of the thirdlparr,gec, 
Then it was inconfideration how the Law flood concerning Wardſhip and Primer 
ſetfim in the cafe, before the Stattires of 32 and 24 H.8. Andy 1. It was reſolved, 
Ttitby the Statuce of Malbridpe , De bits qui þ' imogenites feoffare ſolent > It was col- 
nie 4 nya to enfeoff hiseldeft ſon , for without queſtion every one would ( ro 
Ln + wt Lord of his ward ) enfeoff hiseldelt Son, if the giving of his land co bim) 
yhom-rhe Land ſhould delcend'by the Common Law, would ferve in ſuch Caſe. 
ThEſiine Laws and for the finerreeſon, if the Terant enfeoff bis collateral heir appa- 
rear; as it isallo faid; and/not devied in Pl:Com: 81. in Parideer Caſe. Alſo provi- 


fion"was made whew the Tenant doth enfſeoff orhers upon colluhon;&c.which was a- 


verred; 


Parr. VI. Sir George Carſoxs Calc, 5 


verrable : bac ir was doubred , it colluſion might be averc:d upon particular e> 
tntes; as af\eſtace for life, 'or in tayl; And ic was holden clearly that no colluk- 
on can be averred, when upon ab eſtate tor lite , or 1n tail : che remainder or 
reverfion was Iimited or left in another, 27 H. 8. 10.33 H. 6. 14. So when aftran- 
ger was joyned with che heir , although char che inhericance was limiced co the heirs 
of the heir » avd that che tiranger had bur for term of life » as it is agreed ib 31 E. 3. 
Collufion 29. & 33 H. 6. 14.'So it was taken, that it {*f#y que »ſe had deviſed his 
uſe by bis will,no colluſion could have beenaverred upon a will. For News preſuns- 
rar «ſe immemor ſuc ererns ſalntis , & maxnug in articnlo mortis , & ommne Teftamen- 
[nn morte yet th Re _ the Scatute. of 4 H.7. n om 
oave the wardſhip of Ceitwy que nſec, exception whena will is by hiumdeclared, 
vide 27 H.8.1 o. So if the father had enſeoffed another »- either for the advancemenc 
of his daughters, of his younger Sons, oc far paitnent ofthis debcs , and afterwards ro 
enfeoff, the beir ic was not'2py Collvfiony. for he was bound to provide for them, and 
chetewith agreerh 33 H.6. 14. 27 H. 3-7. vid. Mich g. and 10 Eliz. Dyer 260, 2 
and 3 Eliz. 193- 20 Eli. Dyer 36k. 19 Eltz., Dyjer.276, 5 Ma. Dyer 158, 
Then ſecondly it was reſolved, Thar as the Stare of 32 H.8. gave benefic to the 

Subje& » to rave power ro deviſe his lands by his laſt will in writing ; Soby the ſa- 

ving ifgave 


roche King in the ſaid 3 Caſes , ſc. advancement of his Wife , 
of his Children, and paymenx of his debes, that in none of choſe Caſes 
the Kipg( «8 it appearerh before ) ſhould bave berefir of ward, or Primer ſeilan be- 
fore this Karate. And it is coknow, that theſe words in the (aid purview of the AR 
( or otherwiſe at his will and pleature , any Law, Scatuce Cuttom, or other thibg to 
the contrary thereof notwithftanding ) have reference and relation only to laſt wills, 
and not coaRtsexecuced, and that tor rwocauics. 1. Ic was necefiary to adde thole. 
words co wills, tor otherwiſe none could have deviied cwo parts, bac only for the 
advancementot his wife, or prefermenc of his children) or payment of his debes, and 
chat was not the intention ot the a(t bur char he might deviie cwo parts to whom he 
would, fo that a third part. deicended. Bur it was in vainto reterr thoſe wordss{ or 
otherwiſe, arhis will and ples{ure ) ro as execured, for he might do the ſame with- 
out any authority or power given him by that at, Er diiþoftis referri prrteft ad 
dna: res, ita quod ſecxndans relatvouem vnan vitiarar, O (erundum alam milis oft, tnnc 
faciends efi relatis ad illaw ut valeat diſpeſitio, & ſemper ita fiat relatio,, ut valeat & 
ſitio, Theſe later words doth illuſtrate it alio,(ſc.any Law,Scaruce, Caſtome, or other 
po Law did reftrain a man by a& executed, to convey his land to whom he 
a& irhis life.Buc cheLaw & general Cutiome of the Realm did refirain men 
ro deviſe their lands ro any, if not, that it were Ly ſome ſpecial cuſtome, io ſome par- 
ticular place ; and tha appeareth by ſungry Sratures and ARs of Parliament ; fo thar 
the ſaid words (or etherwiide ) having heb: concluſian,, referr only ro latt wills. 
Alſoin che thirdiArticle of 34. and 35 H. 8. ofexplanation it is declared ; That all 
perſons holding any lands inchief, &c. hath, and by authoricy of this preſent Parlia- 
ment, ſhall have full and free power, &c. to gives diipole, &c- to any perſon, &c. by 
his laſt will, or otherwiſe, by 'aby a& lawfully execure ip his lie, rwo of his 
lands, &c. at his free will and plea'ure omitting the words of 32 H. 8. pA - advance- 
ment of his wite, prefermepc of his children, and payment of his debts, But char 


dorh nor theaRof 32 H. 8. ascothe faid rhree particular is which 
W and I ſeifi Iven to the Kivg: but are cxÞ ined not--. 


vwichſtanding theſe words'(ot otherwiſe ) by the ſaid'a& of 34, and35 #8. 3. It * 
was g, that the faid ſaving of Ward IIS the -aid aR-of 35 
H. 8. ſhall have relariun" only co aRs execuced, and'notto wills; foralvayes im" 
Starmtes, felgrion eccotding ro the matrer precedene; for the at giverh ro the 
owner of the land power” by his will to diſpoſe buc ew6 patts, ſo rhat the third pare 
ought ofneteflicy ro deſcend; and'in fuch-cafe the King ſhall be afſured ofthe ward? 
ſhip: of primer ſeifin of 4 third parr. Bur inthe caſe''of aK execureds he may con» 
vey all end cherefore ic was veedfull ro- add the ſavings us co char : Buc the 
doth extend only to oat of the ſzid three caſes icularly named, which) 
(aghath beeo ſai ve great benefir tothe King mote thin he had before and (6 as- 
e379, 7&0 to 


(#] 


576 AY Bullens Caſc. | Parr V1, 
<6 This purpoſe, ro make as execured. in equipage, with wills,; Apd ic was 
great Iu yr provide for the ſaid three caſes, becaule they were ordinary and 
uiuall ; andevery man by rhe Law of God, of nature, and nations, was bound to 
rovide 2 competent livipg for his wiſe,” his children, and forthe paymenc of his 


F 772 Fiedts. And if the ſaid words ( or otherwiſe) ſhall rcferr as well co aQs executed, 
hes/* þasco wills, and ſhall give and primer ſcifin co. the King, noc only in the 
gong faid particular cafes, bur in all 5 then if any one cooveyeth his to 
vc />*=:=the uſe of his baſtard, ar to-a meer firanger » upon any coofideratiag whatſoever, 
K+. + // itſhall be within the ſaving, which hath airemimes ' been reſolved and adjudged 
> as/Ac/ to the contrary. Vide cAlxch, 12, and-13 Ehz. Dyer 296. 14 Eliz, Dyer 313, 
. ooh </ . and 18 Eliz. Dyer 345, And therefore the opinion in > E. 6, Teſtament, was ut- 
"C6 cerly denied by all, if ir be- not intended that it was given toa firanger by a& cxe- 
cured, toone- of the faid-three __—_ colluſion. 4. Ic was reſolved, 
Thar if thete be- grandfather, father, and ſons, and-che grandiacher in the 
life of the farher, coaveyeth his lands ro any of che ſors; it 1s our cf the faid 
at of 32 H.8, for ic is not common nor uſral. Et ad e@ gue us Accidun 
jars adaptanuer; And the father onght to have an immediace care of his ſons and i\- 
ſve: be ifrhe farher be dead, then the care of them appertaiveth ro che grandfa- 
ther, and chen if he conveyeth any of his lands roany of the {aid ſons, ic is within 
the Sarmte. Bur it was reſolved clearly, That a voluntary conveyance to the uſe 
of any of his bloud » who is nor his heir apparent, is not within the aid a& : for 
none would intend) that be would diſ- inherit his heir oo purpole to rake away the 
wardſhip from che King, when every on= hoperh co live tall che age of bis heic, 
much lefſe to defeat him of a Primer ſeifin. And if other conlirucion ſhall be 
made, the ſaid three examples,and the naming of his children ſhall be vain; if the 
a& ſhall exrend to every other of the blond. And ing tO this reſolution 
ip the principal caſe, rhe experience of the Court of Wards alwayes been ; 
and a great mumber of ſabje&s who are in peace, ſhall be vexed and troubled, if 
the common received opinion ſhall be chatged. And accordingly it was refolred 
in che Courr of Wards, in Sir Rowland Hilk caſe, iv Matthew Drapers caſe, Mich. 
22 Elia. and diverſe others. And foin the doubes in 2 Eliz. 181. in CMHeodes 
caſe, and 8 Ekz, Dyer 25 2-in Knivetens caſe, &c. are well relolved. 


— — _ 


Paſch. 5 Zecohi, ln the Common Pleas. 


Bulens Caſc. 


|. rs Bales Pl, and Rb. Gedfrey Eſquire Defendant,Locd gf che Man- 
| por of Bale in Norfolkgig was agreedxhar the Lord of a Leer | cer- 
razh (umMc>ay 22 8. proces ae ofall the Refiancs wit Leet, called 

times .C pr c.and fqmetimes Ceriums Lete, 


= 


the 


Parr. VI. The Lord Aburgatenies Calc. 577. 


the Court» ihat they cannot ad;uage him a chiet pledge upon tharverdict ; tor Leets  .. 

were divided in deczrias or decennas unde dicitur decennarit to this day: and out of eve- 

ry ten, ( and obe of them being pledge for the other, from whence the Court was \ 

called Cwuria viſus fraxci plegi: ) one was called Capiralis plegins, ſen Primarins fidei- 

;#{or ; and in jome places ar this day» he is called the Tichingmaes, and in Torkſbire 
ennuantale, And therewub agrecth Lambert in his book de priſcis Anglorum legibur, 

and Fleta bib, 2. cap. 45. and reaion proverh it; for he cannot be called capital pledge, - 

bur in reſpeR that others are inferiour pledges. Yide the Staruce of 28 E. 2. de wiſe * 98} 2 4 

franci pleag. of chict pledges : and our books ipeak of chief pledves. ide 4 E. 3.125, 4 
126.and4 E.3. 30. 45 E.3. 23-0f the old impreſſion, 13 H. 4. 10. Sothat there- *' *- 

rornof the Conltabie, or the prelentmenc of the Jury inthe Leet, doth not make a” * * | 

man chief pledge. And it appeareth by the ſaid aR of 18 E. 2. that ir ovght to be: 

nired at the Leet> it all the chief pledges with theic decenners y that 

is» the other nine) appcares, by which ic appeareth, that the renth privcipal 
man was the chief pledge ; Sed rempora mmurantur & nos mutammr in illis;> So 
that vers inftitniio bujus cu is cyanruit, ff velur wmbra eruſdem adbac remaner, 
And this ca'e was very obicure 2nd douberfull at rhe fir't, and afterwards, mate- 

ria iſt a conſopita fait in arbirriceVide 39 E.,;.23.0tthe Franckpledge of theto + p, and 

his authori:y. 


Paſc. 5 Jacobi, In the Common Pleas: 


The Loed Abargezenies Ca ſe. 


Refrween Richard Michelborn Plaintit, and George Overy De'endant, in a Revlevin r 
which began Tris, 4. Jac. rot. 11.46, in the Common Pleas, the cale was ſuch ; ] 
Margare; Pocl,and Francs Pool were lenan's far lifes of 1 2 acres of landin Keym in 
Suſſex, the rexeriion tothe Lord Abwrgevenie, Alterwards. ſc. 34 Eliz, Richard Mi- 
chelborn the Piaintithad Judgement in (the Common Pleas againitthe faid Margevet, - 
inan action of debt of 200 /. 24 Mai, 37 Eliz., the laid Margaret did releaſe rothe _  \ 
ſaid Fr, Pool all ber ettare and right inthe ſaid land, and afterwards, ſc, 27 Junity 37 W__ 
El, the Plaimif {ied cxecution out of the ſaid Judgement, tor the 1aid debt, by , © 
Elegn, and the laid 12 acres among{t others, as one - a re the other lands, &c. * © 
were delivercd to the plaintit, and the plaintit 1n barr of the avowry,{( which was for "_ 
damage felance in his freeboid ) averred ihe lives of the fared Margaret and Fraxcis e>* >. x, © 
The avowant picaded, that Francis atligned his incereft 10 the Ly Buckbuarft, who , » «0 
before the taking} had ſurrendred to the Lord Abwrgevery, and traverſed the life of +3... @ 0 
Francis ; upon which plea, the Plaintif did demurr im Law, and after argument at . a 
barr and bench, Jodgemenc was given for the Plaintif, becauſe he bad traverſed the Y 
Iife of Frexc's, which was not a thing material, nor ifſuable ; for non refers whether 
the were living or dead: and in this caſe theſe points were reſolved. 1. Where 
Judgemene is given again(t Marg. one of the Joynrenants tor life,in in ation of debt, 
and afterwards ſhe relealerh to her joyne companion before execution, although char & 
Francis to whom the relcaſe is made berween chem, 15 now in by the leſfor, and nor LE 
by the ſaid Margaret, yer as to the Plaintif who hath Judgement in the a&tion ot 4 
debt ( by which the moity of CMargeret was charged cothe Execution) ſhe by her [79] 
own a& ſhall not defeac che Plaipcif of his execution, bue as to him the eſtate of 
Margerss hath continuance in Laws although in cruch Frencis after the releaſe made, 
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—_— Sir Edward Phintaxs Cale. Part VI, 
2. © hadetiate buc tor her ownlite © ur if Afargars nad ated betore exccution, the ſur- 
fs ao jzvixor ſhall bold ic diſcharged of avy-execurion to be ſued againit her. id. 13 H.7. 
p YT 22. 5 H.5.8.10 E. 3. charge 13» 17 E-2.cherge 15. 1 $8 E, 2. Execurion, Statham. 
nerf: 10 E. 4. 3- 37 H.$. br. Alienation 31, Aniupon all the laid books it was gathered 
4 * tforgoouLawgthat ifrwo Joyrrenants be ip tee, and one grameth a rem charge in tee, 

L466 ndafterwards releaſeth to the other, inthat caſe although ro ſome intene, he to 


«{, whomthe releaie is made, is in by the firit feoffor, and no degree is made berwixt 
lane.” chem,yert as to the ce of the rent charges he is in under che Joynt-tenant who 
) Lea relcaled ; and be who lurviverh, (hall nor avoid ic afcer che death of him who relea- 
>. -- ſeth ; for he who ſurviveth, by acceptance ot the releaie, bad deprived himſelf of che 
is £7 means to avoid the charge ; for /# 4cereſcendi, ſc. the right of (ur «ivorſhip was the 


ſole means to bave avoided it) and the is urrerly taken away by the releaſe. So 
the doubt in 33 H.6. 5. well reſoived. 2. It was refolred, that wien the r<leaie 
is made to Fraxcis, by which ſhe hath a ſole eltate tor lite» when ſhe dicth, and he in 
the reverſion entreth) he is in of his old ettate, yer as to CAlichelborn, the eltare of 
Margaret who is yer living, hath continuance. As if the husband leilcd of a rent, of 
Common in fee, and releaſerh to the Terr-Tenant, chis rent is extin&, and 
yer having fegard co the wife, it bach continuance, tor ſhe ſhall be endowed of 
it, as it is adjudged in 5 E. 2. Dower 143. 10 E. 2. 27. 24 E, 3. 29. 34 Af. 
15. 22 E.3. Dower 131.44 E. 3532+. Vid. 31 E.3. Aſſets 5. 11 Hi, 12, Meſnal- 

deſcendeth ro the tenant paraval'e within age» 26 Af. 6c, the calc of the He- 


nowr of Pickering. 


Trinit. 5 Jacobi. In the Common pleas, 


Sit Edward Phutors Cale. 


It Edward Phitton was outlawed at the ſure of FR. after Judeement, before 
the general pardon 43 Eliz. for 18 1. and after the pardon vir Edward dy- 

ed, and now his Ezecutors acknowledged fſatizfaRtion, and without any pro- 
ceſſe , ( for no proceſs can be awarded again chem upon the urlary ) they 
pleaded the general pardon, and with averment, that chey are not any perſons 
excepted, &c. and in this caſe thele poincs wererelolved. 1. Thatthe tad Ex- 
ecucors ſhall rake benefit of the ſaid general pardon, by which it is enacted, 


be acquitted and pardoned , releaſed and diſcharged » of all offences, con- 
empts, all ocher things, &c. and that it ſhall} be expounded molt beneficial 
and available for the ſubjxe&,. &c. and further giveth, and granteth all goods, 
chatrels, debts, &c. forfeiued, and doth probibic any Clerk to make ouc any 
writ» &c. Provided that every Clerk may make Capies wilag. ar the Plaintifs ſuce a- 
gaink ſuch perſons uclaged, to the ipcent tocompell the nt to anſwer : and 
that the party ſhall ſue 4 Scire facies, beigre-the pardon.in that bebalf ſhall be allow- 
ed ; which is as much as to {ayybaving regard only © the plaipcitbur having regard to 
the King) it isap abſolute pardon and grans of his goods, &c. Note this. Then co- 
meth another Previſe. That this a& ſhall inno wile extend to any perion utlawed 
pon any Writ of Capiss ad ſaiificierduw, nocill ſuch time as the perion io ourlaw- 
ed ſhall ſarisfie, oc 1erwile agree with the-party * and that is intenied alwayes 
e 


; 4 Hes fps al the Kipgs ſubjzRAs, heir heices, luccefſors, executors, and adminilirators, 
wo» 
t 


a CE, Tf o' 


Parc. VL Sir Edward Phittons Ca(c. 579 


he is a perion able t© rake benefic of the pardom» and capable of his oods againſt [80] 
the King : 10 Note, he is 2 perion able by t pasdony again(t che King,'but not as tO 
the party plaiorif ; as a v3tJaiy is diſabled againſt his Lord, bur not as ro any other: 
ani chat appeare'h by conſtruQion upon the whole a&. 2. It was ceſolved, that 


alc rhe words of this latter Proviſo are» ( unci'l ſuch time as the perſon out” 
lawed (hall facishe ) that is, ſuch incerelt in the perſon outlawed, thar although he 
diech after the pardon» yet the Executors may ſarisfies and bave benefic of the par- 
Jon. 3+ Foraimuch as this caſe is 10 Scire facies, nor Capias rrlagarumss mor ather 
proces tyerh againtt the Executors, they may» ( after ſatisfafion acknowledged ) 
gr is come in, ( for n<cefſicy without proces ) and plead the general pardon » with 
* .erments» that they are Not any perſons excepted. And ſee a clauie in 


vg He R 
for his or their diſcharge» &c- V.de 3 Eliz. 


Execucers ſhall have Attain! 
the Scaruce of 21 H. $. Alſo Adminiltrators ſhall have 3 writ of Error upon 27 Eliz. 


as it was ad) d Mich. 36. Eliz. in the Lord Morden ca't in the Exchequer 
chamber ; yet theſe Sratures ſpeak only of the party» and not of his Execucors of Ad- 
miniſtcators-Vide 28 Aſſ- p- 7-13 E+ 3+ Executors 77» 


. s \ d . - : 
# F , "> , -H: # F - ; 
«+ - v -® +4 4 v 4% FY” 4% 3s v " 
. 
wz,% ”F 34 Fz% - Y "FI. ” - C , F, | v4 
LE) IE a P 4 4 # 4 HE AE KL - IE. « 
4* « ® & 4 « ® & ® Ss ® - . S ® S © , 
Oo LES - . - 6 
"I. * ® . : . _ 
% 4 ®* i 
Ry .: , 
- 
3 57 + Fall 
- a . 
P - k a LLISY 
- - 
this k. 
in \ 
- = 
4 \ - - SB ©< 
' . + 


4 TABLE of the (afet 
Soub Part. 


I!lar. 36 Elizabeth#, Bruertohs Caſe, 
Paſch. 35 Eliz. Markals Caſe, 
Hill. 40 Eliz, SirgJohn Molyns Caſe, 
Paſch. 43 Eliz, Wheelers Caſe, 
Mich 40, & 41 Eliz, Ferrers Caſe, 

Hillar. 45 Eliz, Spcaſers Calc. 

Paſch. 25 Eliz, Icntlemans Caſe, 

Paſch, 27 Eiiz7, Morrices Cale. 

Hillar, 2g Eliz. Cafes oft Pardon, 

Trinit. 36 Eliz, Arunicls Caſe, 

Mich, 36, & 37 Eliz, Treports Caſe, 

Mich. 26, & 37 Eliz. Edens Caſe, 

Hill, 37 Eliz, Colyers Caſe, __ 

Hill, 41 Eliz, Wildes GN Ws \ AJ 

Mich. 41, & 42 Eliz. Sir EdwardCleres Caſc, 

Hill. 37 Eliz, Packmans Caſc. 

Hill. 38 EJiz. Gregories Caſe. 

 Paſc, 38 Eliz. Michelborns Caſe, 

Paſc. 40 Eliz. Butler and Goodales Caſc. 

Mich, 40, & 41 Eliz. Ambroſia Gorges Caſe. 

Trin, 41 Eliz. Pauler Marquis of Winchelſtcrs Caſe, 

MELT, $2: ElR@cof 

Hill, 4x3 Eliz, Helyars Caſe. 

Trinit, 41 Eliz, Ruddocks Caſe, 

Paſc. 42 Eliz, Sharpes Caſe, 

Trin; 43 Eliz. The Caſe of Souldicrs, 

Paſc. 43 Eliz. The Viſcount Mountagues Caſe, 

Trin. 44 Eliz. Greens Caſe. # 

Mich. 3 Jacobi, Bothics Caſe; 

Trin, 2 Jacobi, FirzWilliams Caſe. - 

Trin. 3 Jacobi, The Biſhop of Barthes Caſe. 

Trin. 3 Jacobi, The Dean and Chapter of Worceſters Caſe, 

Paſc, 3 ſacobi> Bellamies Caſe. 

Mich.3 Jacobi, Henry Finches Caſe; 

Mich, 3 Jacobi, Sir Anthony Mildmayes Caſe, 

OY acobi, Blakes Caſe 

id. 3 Jacobi, Higgins Caſe, 
Mich. 3 Jacobi, Dowdales Ca 
Mich, 3 Jacobi, Boſwells Caſe. 
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495. 
498. 
499, 
500, 
502, 
304. 
505, 
506, 
507. 
598. 
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SIT, 
5I2, 
$13, 
514. 
515. 
ibid. 
F516, 
ho 
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F19. 
520, 
521, 
523, 
534, 
525. 
528, 
$30, 
532, 
ibid. 
534+ 
5 39s 
539» 
$41, 


543. 
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The Table. 


"Mich. 3 Jacobi, Lſabel Counteſſe of Rutlands Calc. 
Trin. 4 acobi, The Lord Chandos Calc. 
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_ Beg, acobi, The RRC Caſe, 
Pa 
Paſch. 5 OL RE NL )Gaie. 


Paſch. 2 acobi, Sir Gorge Carſts Ole: 
Paſch. 3 acobi, Bullens Caſe, 


Paſch: 5 Jacobi, The Lord Aburgavenics caſc, 
an 5. Tacobi, Sir Edward Phitrons Caſc, 
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PART VII. 


Poſtnar:. 
Calvins caſe, Trin. 6 lacobi Regis; 


m—_—_—_ ſc Dc gc Arg, Sci, Frere, © Hibernie Ret, 

ITSPAged fide defenſor, Tr. Vic' Midd' $ilmt, Oneſtus oft nobis Ro» 

\& 20% bertws Caturn gener. quo1 Richardus Sm th & Nicholans 

= f Smith injuſfte Of ſine prdicis dif. if. exm de libero tenements ſus 

in Haggard, alias Hagger on, alias Aggerſton , au paroch” 

Santti Leonaras m Shorantch infra trigi, 12 anugs jam wultim, 

clapſos. Et ides tib: precigimus quod (i pred tins Robertus fe- 

ceris te ſecurums de clamee ſus pro. twnc tac* renementuns ill, 

reſciſ. de caaliss que in ipſe capt. fucrint, 3 ipſuns tenement un 

| cum catallis eſſe in pace n/que diem Jovis proxum. poſt quindena 

Santi Martini proxim.futur, Et imerim fac” xi; liber, Of legal. bomines de viſn. vllo vide - 

re tenement. ill", & nomina corum imbr. Et ſumm. cor per bonos ſumm. quod twnc fint co- 

ram robis ubicanque tunc fuerimnus is Angl' parat. inde facere recognit, Et pone per wad* 

& [alves pleg' pred:ttos Richerdum & Nic holaum vel ballivos ſnos i ipſs inven” non fue- 

ris qued tunc fimt ibi aud* ill recognii'. Et h<beas ibi ſumm', nemina pleg', & hoc breve, 

T. meipſe apud Weftm. tertio die Novembris, eA nno' egni noftri Angl', Franc', & Hiberw' 
quims, & Scotie quadr age ſino prims. 


Pro quadr avint, ſolid” ſolu” in 


Hanapei 11. 
Kindeſley. 


Aſſiſs ven. recogn' fs Richardus Smith & NicholamSmyh ininfle & ſine juditio diſſeiſ. 
Rob rnns Calvin gener” de libere tenennents ſno in Haggard, alias Haggerfton, alias Ag- 
gerſton in parochia Santti Leonards in Shorditch infra trigimts annos jans ultima; —_— 
Et unde idems Robertus, qui infra 41atem vigim. & wnins arnor* exiſtis, per Johannew 

Kee kinſon 


—_F@@___w. 
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kinſon T Wilhelm, Parkinſon gardians ſues per cur” domin: regis Lic ad bec conjuntting 
dv:ſim ſpecialiter admiſſ. que: unr quod diſſeiſ, enm de une meſſ. cum pertin', Ofc, Er pre- 
di Richdrdus & Nicholaus per Willihelm, Edwards atornar. ſunm ven",  dicum quod 
preditias Roberins ad breve Caddyreditwin Fe ſponder i non debet , quia dicunt, quod pre. 
ditlns Rebertus eit aliexigen., natns quints. dic Novembris amo regni domini regis nwr.c 
Angle, Francie, & Hiberni tertio; & Scotic wriceſſimo none apud E denborongh infre reg» 
num [unm Scatie pr:d i. ac irfra l gearc” dill: domnt Regis ditti regri ſur Scotizs ac ext: 4 
legeanc* ditt; domint Regis regni ſus Ang lic, Quodgue temyore nativitatis preditli Ribert; 
Calvin ac di artea © continue poftea p! 4d ws repram Scelic, per jura, leoves, © ftatuta 
e/u[dem regnipropria, & non per Jura, leges, vel fFatuta it jrts Regni Anglie, regular, © 
7 x rag fa & adhuc eſt. Et * parat' ſun; verificarey ſie per, judicium 6 prediity; 
Robertns ad breve ſunm predigtiim reſponaeri defeut, © c-WÞ predicens Rebertns (al yin 
diciry quod predicrun placitum per predictof Rithardrim 3 Mocholarm ſmperins £z 
minus ſufficiens lege exifta ad ipſum Rebertum a reipcnſ. ad breve ſunm predictum ha- 
bend. repellend. quod ue ipſe iden Robertws A. pl 1cis, 111" modo & forma predict. placitat. 
neceſſe non habet nec per legems terr4 renetner reſpondere, £1 Þec parat. eit verificare, unde 
petit judicium : Et quod predxti Kichardus & Nicholas ad pridict, breve wins Roberts re 
fi ponde ant . Et pr edicts Richards & Nicholaxs, ex quo ip/1}ſnfpcien. materiam in lege ad 
ipſum Robertum 4 reſpenſ. ad breve predictum habend” repellend* ſuperins allegaver. nan 
pf para. ſunt ver ficare » Onam quidem materiam predictus Roberins non dedic', nec a1 
cam aliqualiter reſponder, ſe verifi cat, il, peritns admittere omnino recuſat, wt P) IMs per. 
judicinm [i prediftns Robertns ad breve ſuum predictum reſponderi debeat, 3c. Et, qua 
cur' domini Regis hic de judicio ſuo de © ſuper premi(ſ. reddendo nondum ad viſatur, dies mm- 
de dat. eſt ons pr edictis coram d:mino Rege apud Weſtmonaſter. uſque diem Lune prox, 
poſt oftab, Santti Hillarii de judicio ſno inde andicndo, co quod cur. domini Regis hic inde 
nendum, &c, Et aſſiſa preditta reman' capiend{ roram ecd:m dommo Rege nſque enndens 
diem Lune ibidem &c. Et vicecom, diſtrieg* recopgx. Afſ:ſ: prediite. Et imerim fac” vi- 
ſum) &c. Ad quem diem coram domino Rege «pud Weſt monaſter' ven' tram puedict. Rober- 
ts Calvin per gardianes ſmos predictors, quans predicts Richarans Smith ©& N.cholans 
Smith per attornat. ſwam prebictums, Er, eptia car' demtivs Regis hic de judicio ſuo inde & 
ſmper premiſſis reddendo xondum adviſatur, dies inde dat. eſt partibus predictis coram demi- 
#0 Rege apud Weſtm. nſque diem Lune proxim. poſt (Taſtin. aſcen/ionis donwini de judicis 
ſwo inde andiend', co quod Cur. domin! Regis ic made xendum., &'c, Et afſiſapredifta reman. 
ulterins capiend' wſque oundem diem Lune ibiaem, &c, ErV.cecoms, fieut alias diſtring* re- 
cogn. aſtiſe pred.th, et inter my fac” viſum &c, Ad quem diem coram domino Rege apud 
Weſtm, ven' tam predittns Rober tus Calvin per gardianss (wes predifiss, quam preditti Ri- 
chardas Smith & Nicholans Smith per attorna;. ſunm pred. Fc. Er quia cu#ria &c. 


que- The queſlion of this matter in law was, whether Rober: Calvin the Plaintif( being 
born in Scotland (ince the Crown of England deſcended to his Majeliy ) be analien 


born, and conſequently diſabled to bring any real or perſonal ation for any lands 
within the realm of England. After this caſe had beenargued in the Conrr of the 
Kings Bench, art the barre, by the counſel learned of either parcy, the Judges of thar 
court, uzon copterence and cophderation of the weight and importance thereof, ad- 
journed the ſame (according to the ancieve and ordinary courte and order of Law ) in- 
to the Exchequer chamber, to be argued openly there ; firlt by counſel learned of ci- 
ther party, and then by all the Judges of England : where afterwards the caſe was ar - 
. we by Bacen Sollicicor General, on the part of the Plaintif, and by Lewy. Hide for 
the Defendant : and afterward by Hobart Attorney General for the Plaintif, and by 
Serjeavt Hutton for the Defendant : and in Eaſter term lait, the caſe was argued by 
Heron puiſne Baron of the Exchequer, and Fefter puiine Judee of the Court of Com- 
mon Pleas: and on the ſecond day appointed for this cale, by {root puiſne Judge of the 
Kings Bench, and Alba Baron of the Exchequer : the third day by Snigge Baron of 
the Exchequer, and Willems one of the Judges of the Kings Bench - the tourth day by 
Daviel one of the Judges of che Court of Common Pleas, and by Yelverron one of the 
Judges of che Kings Bench : Andin Trinity Tem following, by #arberten one of the 
Judges of the Common Pleas, and Fenner one of the Judges of the Kings Bench - and 


atrer argued Walmſley one of the Judges of the Common Pleas , and Taxficld chict 
: | | Baron : 


I 
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Baron: and at two ſeveral daies inihs ſame Term, Coke chief Jaltice of che Common 
Pleas, Fleming ch. Jultice of che Kings Bench, and Sir 7 hows £gerton.Lord Elleſmere, \ 
Lord Chancellor ot Eglan4,argued the cale { the lik plea in diiabilicy of Rebert Cal= [$] 
25#7 perion being pleaded macatis marardir in the Chancery ina tw there for evi- 
d:nce concerning lands of inhericance,* and by che Lord Chancellor ad;ourned alfoun- 
tothe Exchequer chamber, co the end thac one rule migiit over rule bo-h the faidea» aq, cc? 
ſes.) And firit ( for that I intepd to make as ſummary a Report as I an) I will at the gunmen 
firtt ſer down ſuch 2rguments and obje&tons as were made and drawn out of thisThort and ob- 
record againlt rhe Piaintit, by choſe that argued tor the Netendants. It was obler- JeRions 
ved, that in this plea there were four Nouns, quazuer romine, which were called ws- 22 as 
wind operaive, becauſe trom them all the ſaid arguments and objections on the part of Fe det, 
the Detendants weredrawn : that is to ſay» 1. Ligeamiaz ( which 15 rwice repeated 
in the plea, tor it is ſaid, [xfra ligeartiam domini regis rrgns ſui Scott » CT extral 
tian d:mini regis r:gni ſui Anglic,) 2. Regrans ( which allo ap:eare/h to be twice 
mentioned, viz, regnum Arglie, and regnums Scotie.) 3. Leges \ whichare twice 
alleged, viz. Leges eA>glie and leges Scotie, two fereral and diltmd&t Lawes, ) 
4. Alenigens (which 1s the conciution of all, wiz. that Rebe 8 Calvin 15 Alienigena. ) 
By the ficit ic appeareth, that the Defendancs Jo make two !igeances, one of Exg land, 
and another of Scee/and, and trom thele ſeveral ligeances two arguments were iramed, 
which briefly may be concluded ctha*'. Whoſoevecr is born infra bgeamiam, within 
the ligeance of King James of hi; kingdom of Scotland, is Alienigens, an alien born , 
PT @ 4 kingdom ot Exyland - bur Robert { atvin was born at Edexborough, within the 
ligeance of the King of tis kingdom of Scor/ ind; therefore Robert Catvin is Alienigens, 
analien born, as to the kingdom of Exzland, 2. Whoſoever is born extre ligeamen, 
our of the ligeance of King James of his kingdom of England)isan alien as to the king- 
dom cf Exgl-d : but the plaintif was born our of the ligeance of the King of his king» 
dom of England ; therefore the P!aiotit is an alien, &c. Both theſe 2re 
drawn trom the very words of the: plea, viz. Quzod predittns Robertns oft alienigena, na- 
tns 5 Novembris anxo regn: domini regis nanc Angle, Cc. rentio, apud Edenborongh infra 
regnuns Scone, ac infra ligeamianm ditti domin; regis dilti regni ſm; Scotie, 4c extra ligean- 
rams ditti domini regis regni ſui Anglie, From . 2 ſeveral kingdoms, viz. regnunm Ang- 
gbe, and regnum Scotiz, three argments were drawn: 1. Quarde due jure ( ime awe 
regue | COMCHT rant 18 8x4 fe” ſong, equa off -c fi efſent im aiver/1s * but inthe Kings per- 
lon there concuct two diltinR and leveral kingdoms ; ther-fer2 1: 15 all one as if t 
were in dicers perſons, and contequently the Plain: if is 3n alien as all the Antenati 13] 
be, tor that chey were born under the ligeance of another King. 2. Wharſoever is 
due rothe Kings ſeveral poli: ique capacities of the teveral kingdom: is ſeveral and dr- 
vided - bur ligeance of each nation 1s due to the King: fererai potirique capacities 
of che levera} kingdoms; Ergo, The liveance of each nation is ſeveral and divided, 
and conſequently the Plaincit is an aliens for that they that be born under ſeveral li- 
peinces are aliens ore toanother, 3, Where the King harh f2\erz! kingdoms by ſeve- 
ral tit'eg and deſcentswthere alſo are the ligearces ſeveral: bur :he king hath theſe rwo 
kmodoms by ieveral ticlesand deſcencs; ther-fore the ligeince: be ſeveral. Theſe 3- 
arguments are colleacd alio from the words of the ; lea detore remembred. 
From the ſeveral and ditime lawes of eicher kingdom, they did reafon thus ; x. E- 
very ſobjed that is bornout of the extent and reach of the L1iws of Exglend , cannor 
J {nt of tho'e laws be a nacural ſubje&t io the King, in reſpeRt of his kingdowy 
England : bac the Piaintif was born at Edenboroxgh, our of the extent and reach of 
the Laws of Exg/and ; therefore the Phaintif by the judgement of the lawes of , 
lsrdcanoor be a naterat ſubjeR ro the King) as of his kingdom of England, 2, That 
ſobjzee, thar is not ar the time and is the piace of his birth inhericadic roche laws of 
England, exanor be inbeticable or partaker &f the benefits and pri. eges given by the 
Laws of England : bur the plaimiif ac the tide, and inthe place of his birth was wot 
mheritab!e © the Laws of Exglond, ( but orily to the Laws of Scorl andy) therefore he 
t« not inherirab'e, or ro be parraker of the benefits or priviieges of the Laws of Exy- 
lmd, 7, Whatfoever appeareth to be our of che juriidition of the laws of __ 
canner be tried by che ſame Laws : but the Plaincifs birth at Edenborongh is out of the 
yritdiien of che Laws of England; therefore the ſame cadniot be ttied by the Taws' 
of Emg lend, Which three arguments were drawn from theſe words of the pleas viz. 
Ece 3 : LQuedque 
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Quodgue tempore nativitatis preditts Reberrs Caluiny ac dim ameay T continue poſtea, pre= 
dittuwms regnum Scotia per Jura, leges & Hratuta euſdem regni propria, C non per jura, le- 
ges, ſen ſtaiuta bujus regni Angle regular” & guberrar” fait, & adbuceſt, From this 
word Aliezigenathey argued thus, Every tubject that is alirne gents (id eft) aliene 
ligeantie,eſt alienigena - bur ſuch a one 15 the plainiity cherefore-&c. And tothele g. ar- 
guments, all that was Os learnedly and at large by thoſe that argued againit che 
Plaintif may be feduced. - 

[#5] Bit it was reſolved by the L. Chancellor and twelve Judgesviz.the 2. chief Juſti- 
ces, the chief baron, Juſtice Fexner, PVarbarton, Telverion Daniel, VVilliams , baron 
Szig, baron Altham, juitice Crooks, and baron Heron, that the Plaintit was no alien , 
__ conſequently that he ought to be aniwered in this Allite by the Defendant. 
How this - TÞ15 caſe wasas elaborately, ſubliancially,and judicially argued by the Lord Chan. 
caſe was cellor, and by my brethren the Judges, as lever read or heard of any; and loin mine 
argued by opinion the weight and conſequence ot the caule, both in ps «ſexs, & perpernis furnris 
Lord temporibus jultly deſerved: for though it was one of the ſhorre(t and leait thac ever 
Jor & the '© argued in this Court,yer was it the longelt and weightielt that ever was argued in 
-Þ any court; the ſhortelt 1n ſyllables, and che longeſt in ſubſtance; the leaſt for the value 

x - lh (and yet not tending tothe right of that leaſt) but the weightieſt for the conſequent, 
both for the preſent, and for all poſterity. And theretore it was ſaid, that thole that 
had written de foſsil:bus did obſerve; that gold hidden in the bowels of che earth, was 
inreſpeRof the maſle of the whole earth, parywm in magno : bur of this ſhore plea ic 
might be truly {aid (which is more lirapge) chat here was megnum in parvo, And in 
the ofchole that argued tor the Plaincit I (pecially noted, That albeic they 
ſpake according ro their own heart, yet they ipake not our of their own head and in- 
vention - wherein they tollowed che conniel given in Gods book, Interrogs priſtinam 

generations (for our of the old fields muſt come che new corn) & diligemer inveſtiga pa- 
trum memoriam, and diligent)y ſearch our the judgements ot our forefathers : | chat 
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for divers reaſons. Firſt on our own parc, Heſter:i enim ſums & igner amns , &t vita 
noftra ficut umbra ſuper terram : for we are but of yeſterday, ( and the refore bad need 


ofthe wiſdom of thoſe that were before us) and had been 13noranc (if we had not re- 
ceived light and knowledge from our foretathers ) and our daies upon the earth are 
bur asa » inreſpect of the old and ancient dayes and times paſt, wherein the 
Laws have been by the wiſdomot che molt excellent men, in many ſucceſſions of a- 
ges> by long and continual experience (the trial of right and cruth) fined and refined, 
which no ope man (being of ſo ſhorr a time ) albeic he had in his head the wiſdom of 
all the men inthe world, in any one age could never have efteced or attained unto, 
And therefore it is optims« re qua wwlla eft verior ant firmior in jure» Neminem 6- 
pee ſapientiorens legibus : no man ought to rake upon him to be wiſer than the 
ws. Secondly, in reipe& of our forefarhers : 1/5 ({aith the text) docebwnt te, et lo- 
r tibi, et ex corde ſuo proferunt eloquia, they ſhall teach thee, and tell thee, and 
11 ucrer the words ot their heart, withour all equivocation or mencal reſervation, 
they ( I fay ) that cannot be daunced with fear of any power above them, nor be daz- 
led with the applauſe of the popular abour them, nor fretted with any diicontentment 
(the matter of oppofition and contradiction) within them, bur ſhall ſpeak the words 
of hate _— withour all ——_ a. infection whatſoever. > Fu 
© in their arguments of this caſe concerning an alien, rold no ſirange hiſto- 
ries,ciced no forein laws, produced no alien prefidents» 1p So for two Gs : the 
one, for that the Laws of England are fo copious in this point, as God willing by the 
reporr of this caſe ſhall appear : the other, leſt their arguments concerning av alien 
born, ſhould become forein, ſtrange, and an alien to the ftate of the queſtion , which 
being queſtio jur is, concerning freehold, and inheritance in England, is only to be de- 
cided by the lawsof this Realm, And albeit I concurred with choſe that adjudged the 
Plaincif to be noalien, yer do 1 find a meer firanger in this caſe;ſuch a one as the eye of 
the Law (our books, and book caſes) never ſaw, as the ears of the Law ( our Reporr- 
ers) ever heard of, nor the mouch of the Layy ( for Jedex ef lex loquens ) the Judges 
our forefarhers of the Law never caſted : I ſay, ſuch a one; as che ſtomack of the Law, 
our exquilit and perie& Records of pleadings, entries, and j cs ( that make e- 
qual and true of all caſes-in queſtion ) never digelied, In a __ 
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licele plea is a great liranger to the Laws of Exgland, as (hall manitettly appear by the 
reſolution of this caſe. An now that I have t2ken nvod me to male a report. of cheir The me» | 
arguments, I ought to doe the ſame as truly, fully, and ancecely, as poflivly I can: — char 
howbeir, ſecing that almoit every Judge bad in the cou:!e of i153 argument a peculiar porrer 
method, ani 1 mul only hold my telf to one, I ſhall give ns jull ofience to any, 1t 1 goth uſa 
challepge that which of right is due to every Reporter, taat is, iO reduce the ſumme 
and efteR of all ro [uch a mernod, as upon conideraticn tad of 2.1 the arguments, the 
Reporter himſe!f rhinketh to be firreſt and clearett for th: right und-ritanding of the 
croe reaſons and caules of the judgement and reto!ution 0! the cale inquettion, 
In thiscaſe 5. things did fall into confideration. 1. £'geartia, 2, Leges. 3 Regina. uns 
4. Alienigena. 5. What legal inconveniences woyd enice on either (ide, ines did 
I» Concerning ligeanc? : 1. It wasreſolved what ligearce was : 2, How many fall inc 
kinds of ligeances there were: 3. Where ligeance was due : 4.70 whom it was due: ; 
and laſtly, tHow it was due. Ds —— 
2+ For the Laws: 1. That ligeance, or obecience ot the [lubject tothe Soveraign, is þ 
doe by the Law of nature - 2. That this Law ot nature is part of the Laws of England: 19] 
3. Thar the Law of nature was before any judicia! or municipal Law inthe worid : 4. 
That the Law of nature is immutable and cannot be charge, 
2. As touching the kingdomez : How tarr forth by the a& of Law the U- 
nion is already mage , and wherein the kingdomes doe yet remain ſeparate and 
divided. 
4- Of cAliexigena, an alien born: 1, What an alien born is 1n La * 2. The divifi- 
on and diverſity of aliens. 3. Incidents to every alien : 4. Authorities in 
Law : 5- Demonſtrative concluhons upon the premilles, that the Plaincif can be no 
alien. 
5. Upondue conſideration had of the conſequent of this caſe : What inconvenien- 
cies legal ſhould follow on either party. 
And theſe ſeveral parts I will in this Report vurſue in ſuch order as they have 
been propounded : and firſt de Ligeantia. | 
1. Ligeance 15 a true and faichtull obedience of the ſubjeR due to his Soyeraign, The 3. ge- 
This ligeance and obedience is an incident inſ-pacable to every ſubjeR ; for as ſoon Beret J 
a$ he 3s born he owerh by birth righe ligeance and abedience to his Soveraign, Lige- veance is, 
axiia eff viaculum fidei : and Ligearara eff quaſi legis efſentia. Ligeantia eft ligamentnm, 
quafs ligatio mentinms * quia {cut ligamentuns eft cornex19 articulorum TI juntturarum& ec, 
As the ligatores oc firings do knit together the joints of all the parts of the body , ſo 
doth li joyn together the Soveraign avd all his SubjeRs , q#4/ uns ligamme, 
Gian who wcote in the reign of He. 2+ 4b, g.cap. 4. (peaking of the connexion 
which oaght to be berween the Lord and Tenant thac holdeth by homage, faich, Thar 
warns deber eſe domini et fidelitatis connexio , ita quod quantum deber domins ex , 
rantues ill dominus ex dominio, prezer ſolam rcuerentiam, andihe Lord (faith he) 
ought to defend his cenant, Bur berween the Soveraign and the ſubjxe& there is 
without compariſon a higher and greater connexion: for as the (ubje& oweth to the 
Kiog his true and faichful ligeance and obedience , fo the Soveraign is to govern and 
prute& his Subjeas, regere & protegire ſubditos ſues - (oas between the Soreraign and [ 
lubjeR there is duplex & reciprecs lg amen;quis ſicut ſubdira; regi tenetur ad obedientians 5] 
#4 rex [ubdao tenerur ad protettionens : merito igitur ligeantia dicieur a lig ando,quia conti- 
net in ſe duplex ligamen.And therefore Ne hol in 20H. 7, 8. that bates 
ligeance berween the King and che ſubjeR. And Forteſcue cap. 13. Rex ad ttclans 
legis, carperum, ot benoriw ereltus eff, And in the Acts of Parliament of 10 R,2ocep.. 
5+ & 11 R. 2.c4p.t. 14 H. 8.cap.2.&c., SubxRs are called liege people : and in the 
as of Parliament in 34 H.$. cap. 1.& 35H.8. cap. 3. &c. the King is called the 
liege Lord ofhis Subjeas. with rhis agreeth M. Skeve in his book de expoſitione 
verboruzs{which book was cited by one of the Judges which argued againſt the Plain- 
uf) Ligeance is the mucual bond and obligaci ween the King and his ſubjes, 
whereby ſubje&s are called his licge ſubjects, becauſe they are bound co obey & ſerve 
him, and he is called their liege Lord, becauſe he ſhould maincain and defend them. 
Whereby ir appearcch, that in this point the Law of England, and of Scotland is all 
| on2 
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fidei & ligeamie ſue quod pref ats domino regi naturaliter & de jare 1 


E | —ovc. I nerefore ic 15 truly laia.chat protettiotrahit ſubjettiont x ſub ito proteftior®. And 


hereby it vlainly appeareth that ligeance dorh not begin by the oath inthe Leer ; 
for many men owe true ligearce that never were ſworn in a Leer, and the (wearing 
in a Leer maketh no denization, as the bock is adjudyed in 14 H.4. fol. 19. This 
wor4 ligeance is well exvreiled by diiers ſeveral names or Synormie which we 
find in our books. Sometime it is called tbe obedierce or obeyſance of the ſubjeR ro 
che King, obedrentia regis 9 Ee4q.7. 9 E 4.6. 2 R.3.2, inthe book of entries) Ejett;- 
one firme 7. 14 H.8.cap. 2. 22 H.2.cap. $8. &c. Sometime he 1s callcd a natural 
licege man that is born under the power of the King, ſab peteſtate regis, 2 H. 3.tir. 
Dower. Vide le Statmte de 11 E. 3.cap.2. Someitres }igeance 1s called faith, Fides, 
ad fidems regis, Oc. Bratton who wrote in the rein ot H. 3. lib. $» rrattar, de excep- 
tiowibas, cap. 24: (01.427. Ef ctiam alia except!» que compert ex perſona quereytis, 
ectum nationis, ut f quis alienigend qui fri: ad ft reg is Franc, &t. And 

Flaa( which book was made in the reign of E. 1. ) agreeth therewith ; for /16.6.c.47. 
de exceptione ex omiſſione pariicipis, it isfaid. vel dicere potuir, quod nibil jw 11 clamare 
it anguam particeps. co quod oft ad fide regis Franciz » quia Alienigene repells de- 
bent m Anglia ab agendo , donec fuerunt ad fidem regis Angliz, Vide 25 E. 3. de nates 
wire mare; foy & ligeance de] Roy Devg'uterre * & Littl. lib. 2. c, Homage, ſalve le 
foy, quod ieo doy a rolire ſar le Roy: an cGla vil, lib. 9,cap. 1, Salva fide debita de- 
mine Regi + beredibus ſuis. Sometimes ligeance is called ligealty, 22 Af. Pl. 25, 
By all which it evidently appeareth) that they that are born under the obedience, 
power, faith, ligealty, or ligeance of the King, ate natural ſubje Rs, and no aliens. 
So a5, ſeeing now it doth appear what Jigeance is, it followeth in order, that we 
ſpeak of the fereral kinds of ligeapce. But Herein we need to be very wary, tor this 
caveat the law giveth, wb {cx non diſtinguit, nec nos diſting were debemns *: and certain- 
ly lex now diſtingait, but where ownia membra dividemia are to be found our and pro- 


ved by the law it ſelf. 


goantis localis, wrought by the law, and that is when an alien that is in amity comerh 
to Exglanrd, becauic as long as he is within England, he is within the Kings proce- 
Qion ; ſo long as he is there, he oweth ento the King a local Ience of 
ligeance, for that the one /as it hath been ſaid) draweth the ocher. The fourth is a le- 
gal obedience; or ligeance which is called legal, becauſe the municipal laws of this 
realm have- preſcribed the ofder and fortn of it ; and this to be done upon cath at 
the Torn or Leer. The firit, that is, ligeance natural, &c. appeareth by the {aid a&s 


Ligeantia Of Parliament, whereid the King is called natural lege Lord, and his people nacu- 
naturalis. ral liepe ſubjeas ; this aiſo doth appear inthe indirements of rreaſon ( which of all o- 


chile ebiogs we thao? curiouſly and certainly idized and penn<d - ) forip the in- 
direment of the'Lord Dacre, in 26 H. 8. it is ſaid, prediftes e debicum 

debure, 7 - 
winve crant, fc. And Reginald Pool was rhdited in 36 H\8:" fot © tips treaſon 
contra dominant tegons ſupremun & nartraſem doninum ſunm, And torhisend were 
ciced the inditement of Edward Duke of Somerſet i '5-E- 6, and many 0- 
chers boch of adcien: end later times. Buc in the mditemetst of treaſon of John De- 


chickin 24 & 3 Ph.& Her. it is aid, quod predift, Fobwnies machinans, Oe. pred. 
dominans Philippan & dominam Mariam ſwyremet domines ſuos, 64 omitted ( nary ales \ 


betanſe King Phitip was nor his nature} heye Lori, And of this point more ſha!l be 
faid when we {peak of local obedience. The ſecond is ligeantia acquiſta, of deniza- 
tron: ard this in the books and records ofthe law 2ppeareth co be threefold ; 1. ab- 
ſolace, as che common denizations be, ro them and their heires z withour any limi- 
catiot orcefiraine ? 3. limiced, as when the King doth grant letters of denization to 
a0 alien, and co the beirs males of his body, 4s it spceareth tt g E. 4. fol. 7. in Beggors 
caſe ; or ton alieh for tetas of his life, as was cranted to Jobw Ryrmnel, rr FH. C 
3+ Ic may be granced upon condition ; for c#jw5 eft dare, ezas eſt diſponere, whereof 1 
have 
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have ſeendiverspretidents, And this demzacion of an alien may be efttefed three 
manner of wayes : by Parliamenc,as it was in 3 H. 6. 55.in Dower: by lecters patents, 
as the uſual manver 1s : and by conquelt, as it the King and his ſubjeQs ſhould con- 

ver another Kingdome or dominion, as well Arterati as Poſtnari, as well they which 
fought inthe field, as they which remained at home tor detence ot their countrey, or 
imployed elſwhere,arc ali denizens of the kingdom or dominion conquered, Of which 
poINT IMOTe ſhall be ſaid hereafter. 


3. Concerning the local obedience, it is obſervable, rh:t as there is a local pro- Ligesntia 
re&ion on the Kings party ſo there is a local ligeance of the ſnbje&s parr, And this localis. 


appeareth in 4 Mar. Br. :2.& 3, & 4 Ph.& Mar. Dyer 1.44. Sherley a French man) 
being inamity with the Kingycame into Exglard, and jyned with divers ſubjeRs of 
chis realm in treaion ag2intt the King and Queen, and the indi&ment concluded 
contra ligeantic ſue debitums ; for he owed to the Kirg a local obedience, that is,fo 
lone as he was within the Kings prote&tion : which local ob:dience, being bur mo- 
mencany and incertain, is ſtrong enough to make 2 natural ſuby:& z for ifhe hath iſſue 
here thar iſſue is a natural born ſubjeQ : 4 fortier: he chat is born under the natural 
and abſolute ligeance of the King ( whichas 1c hath been {11d, is 4lta ligeantia ) as 
the plainrif in the cale inqueftion was, ought to be a naturai born ſubjeR ; for localis 
ligeantsa eft ligeantia infima, & minima, © maxime incertz. And it is to be obſerved, 
that it is #ec clams, nec ſolums, re ither the climat, not the loyl, but /igeantia and obe- 
dientia that make the ſubzz& born - for it enemies ſhould come into the realm, 
and polietie a town or tort, and have 1ljve there, that 1ilue is no {ubje& ro 
the King of England, though he be born, vu, on his foyl, and under his meri- 
dian}, for that he was not born under . the ligeance of a {ubjz& nor under the 
protection of the King, And concerning this local obedience, a prefident was 
ciredin Hill. 36. Eliz.. when Stephans Fer/ are de Gama, ard Emmuel Lewes Tineco, 
two Portugals born, coming into Exglarnd under Queen Elwabeths ſafe-condutty 
and living here under her proteRion, joyned with Dottor Lopez, in treaſon within 
this Realm againlt her Maxetty: an in this calc two points were reſolved by the 
Judees. Firtt. that cheir indictment ought to begin, thac they intended treaſan con- 
:74 dominam Reginam, &c., omitting theie words ( rateralem dominam ſwam ) and 
onoht rocomciude corre ligeantie p ecbitum. Dot if an alienenemy come to in- 
vade thisream. and be rakeo in watr, he catinot be indicted of treaſon : for the in- 
ditmenrcapnort conclude contre {:geart:e ſae debirum, for he never was in the prote- 
Rion of che King, nor ever owed any manner of [1:;cance .unto bim, .buc malice and 
enmicys and therefore he thall be pvc ro death by martial law. And to ic was in ame 
15 Hq.inPerkm Warbecks caſe, who being an alien born in Flanders, feigned bim- 
ſeifto be 902 of the tons of Edward tne fourth, and invaded this realm with great 
power, wich an intent to cake upon him the dignity royall : bur being taken in che 
watr, it was refolved by tne Juttices, that he could nor be puniſhed by the Common 
Jai, bur before che Ccnttable and Marſhal { who had ſpecial commititon under che 
great Seal, to hear and determine the ſame according to martial law ) he had ſen- 
renceto be drawn, hanged, and quartered, which was executed accordivgly. And 
this appeateth inthe book of Griffech Arturpey generals by an extra our of the book 
of Hobart, Arturney general ro King H.7. ' 


4. Now are we to ſpeak of legal ligeance, which in onr books, viz. 7 E. 2. tit. Ligeantia 
Avenry 211.4 E.3. fol. 42. 13 E. 3. tit. Avowry 120. $c. is called Sure Royall, legalis. 


.decaute thar the ligeance of the ſubject is only due unto the King. This oath of 
ligeance apr eareth in Brizen, who wrote in ano 5 E,' 1. cap. 29. ( and is yet 
commonly” -in uſe ro this day in every Leet ) an in our books 3 the ef 
whereot is t Tow ſhall ſwear, that from this day forward, you ſhall be true and faithfull to 
onr Soveregn Lird King James, and his beires, anderxth and faith ſhall bear of life and 
member, and terrexe honour, axon ſhall neither know nor hear of auy ill or damage intends 
ed xnto bins, that you jhall not defend. So belp you Almighty Ged. The ſubftance and ef- 
fect hereof is ( as hath been ſaid } due by the law of nature, ex #nfti:utione nanre; 15 
hereafrer ſhali-appear: the form and addition of the oath is, ex proviſiene hominis. 
Inthis coach of-ligeance five things were obſerved. Firſt, That for the time ic is inde* 
fmire,and without limit, from this day forward; Seconlly, Two excellenc qualiries 


are 


- 
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arc required) that is, tO be'rrvc and faibful; 3,1 0 whom? i oxr Severaign Lord the 

and bis beirs : ( And albeit Briton doth {aygto the King ot Englandghar 1s pak wot. 
excellentiaw,to delign the perſon,and not to confine the ligeance | 
ſwear his ligeance to the King) only as King of Englend-and not to him as King 
land, or of Ireland, &c, bur generally ro the King ; ) 4. 1n what manner ? and faich 
and troth ſhall bear, &c. of life and member; that is, untiil the letting our of the latt 
of our deareſt heart biood ; 5. Where, and in what places ought tbele things to bee 
done ? in all places whatſoever ; for, yow ſhall neither know nor bear of Mor damage 
&c. that you ſhall nor defend) &c. to as natural ligeance 1s not circumſcribed withaa 
any place. Ir is holden 12 H.7. 18,6. That he that is iwcrn inthe Lect, is ſworn 
tothe King for his ligeance, thar is, to be true and faiihbful co the King : an. if he be 
once ſworn for his ligeance , he ſhall nor be {worn again ducing his lite. And all 
Lerters pacens of demizarion be, that che Patemee ſhall behave himſelf carguar we. 
raw & fidelis ligews domeens Regir. And this oarh of Ligeance at the Tourne and Leer 
was firit inſticu ed by King Arthar ; for fo I read, [mer leges ſartti Edowards Regis au- 
ts congueſtuns 3. cap. 35. Er quod omnes principes et comires, proceres, milites, er liberi be - 
mines debent jur are, $&c. in Folkemote, et milter omnes proceres reguiy &t wilites, eo libers 
bomines nuiver /i teins regni Britannia facere debent in plexo Folkemote fid: litatem doneize 
Regs, ic. Hanc legem imvenis Arthurus qui quondam fuit inclitiſſimns Rex Briconum Bec. 
buys legis authorizate expulis eArthurus Rex Sar acenos it imimticos 4 regno c. & buys 
nr ey Etheldredus Rex nno & codem dic jer mniverſun regnum Danes occada. 

ide Lansbert inter Regis Edowardi &c. fol, 135,et 136, By this it appeareth , when 
and from whom bis icgal ligeance ba. his ficlt infitcucion within this realm. Zigear- 
tis in the caſe in queſtion is meant and intended of the firtt kind ef ligeance, that 18, of 
ligeance nacural, abioluce, &c. due by nature and birth-righr. Bur if the Plainrifs fa- 
ther be made a denizen) and purchaſe Jandvin Exglexdto him and his beirs» and dic 
ſciſed, this land ſhali never deſcend ro the Plaincit, for that the King by bis Leress 
Pacenrs may make a denizen, but cannor naruralize him to all ex,aSan Altet 
Parliament may'doe; neither can Lecrers Patents make any inheritable in chis caſe, 
that by the common Law cannot inheric. And herewith agreeth 36 H. 8. tic. Desi- 
zen, By. 9, 8 

Homage in our books is twofold, that is to ſazy, Homeginas Ligewns, and chat i22s 
- much as ligeance , of which Breiton (peaketh 1 hoon 35- 4 Soli Regs debernr 
fone denwinis, ſex ſervicio: and there is Homaginm fendatle, which hath his origi 
Crick is daerevas fnsforemare) hi qredrejres mend 

which is due rations * tenure: Sciatis re | 7 s de corres 
& tenementls C4 renentur de nob15 in capice debis. Bur Homagines ligeues, i, Ligeartia,is 
inherent and1n(eparable and cannot be reſpe&ned. 

3- Now are we come unto (and almolt paſt) rhe conſideration of thisciccumfiance, 
where natural ligeance ſhould be due : For by chat which hath been ſaid ic appeareth, 
that ligeance, and faith and truth, which are her members and parts, arcqualitics ot 
che mind and foul of man, and cannor be circumſcribed within the predicament of wi, 
for that _ —_ ag oo and _— abour co drive = ablurd wy 1m9- 
pollible thing} t icament ty 3nto icament of whi. Now 
detar ve ng bi eft ? to lay, Vorks g hah: bd eff : ſed ad banc que- 
Fionens, qualus eft ? rette & apte reſpendatur, werns & fidelis ligens, &c. eff. Bur 
for che greacer illuftration of the marrer, this point was dbyicſelt, and 
of the ſub;e& was of as great an extemt andiaricude, as the royal power and 
proteRion of the King, and # corverſo. Ir appeareth byche Srature of+ 14 H. 7.c4p. 
I. and 2 E.6.cap. 2. that the ſubjes of England are bound by their ligeance to goc 
with the King, &c. inhis warrs, as well within the Realms &c. as withour. And 
therefore we daily lee, that when either /relaxd or any other of his Majetties domi- 
nions be infefied with invaſion or inſurreion, the king of Ezylezd ſendeth bis fub- 
zeQs our of Exglard, an] his ſubjeQs our of Scotland 2lfo imo Hreland, for the with- 
pms 4 7 of che ſame, to theend his rebels may feel the ſwords of eirher 
pation. 4 may his ſabjeQts of Gereſey, Jerſey, 1ſt of Max,gec. be.commanded to 
make their {words int either rebe} or enemie, as occafion ſhall be offered - 


whereas if nataral ligeance of the ſubjeAsof England ſhould be locals that yy" 
wi 
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wichurthe realm of E»g/2xd or Scor/and, 8c. then w.renocthcy beun:to goe out of 
the concinenc of the realm of England or Scorlaud, 8c, And the opinion of 7hirainge 
in 7 Ho 4+ tits Procett'; 100. is thus co be underiioods chat. an Engltth ſubjeR- is nou 
eto goe out ofthe realm without wages» pgs the ttaturegof 1 E: 
3-C-7-18£. 3-c.8. 18 H.6. c. 19 &co7 H.7c-t. 3 H, 8c. 5.&c Jo'tens 2g 
E.1, Biget Eail of Norff, and S»ff, and Earl Marſhal of Exglend,, and:Bobuu Earl of 
. and high Contiable of Exglaxd, did exbibir a peticion to the King+in -Frexch, 
(winch | have (een ancienly recorded, on the behalf of che Commons of Eagland, can» 
cerning how and in what fort they were to be imployed in his Majefties-warrs out of 
the realmof Exglasd? andthe Record ſairh, that, poſt nuitas ct varias altercationey" ir 
was reſolved, they oughttio-go bur in ſuch mannerand torm as atrer was declared 
CI WR Regent tobe bur declarative of the _ - And this 
doch plencitully and maniteiily apovear 1n our books, being and-rightly under- 
food. - In 3 H. 6, tis. Proteition 2. one had the benefitot a proteRion z; for that he 
was ſent into the Kings warrs #n commciva of the proteRor : and it appeareth by the 
the Chromcles allo, that this imployment was into Frexce;-the 


eſt pace thereof then being under the Kings aRual obedience » to as the ſubjeRs of 
England were imployed inco Frexce tor the <.efence and tafery thereot :-In which caſe 
ic was oblerved» FF TS > 7 ares. __ the amewasad- 
j a royal,-8 H.6. fel. 16. on went With a | bn 
| enraby —_ then alſo fk tor the greatelt vart under the pena hos 
ofthe Kings who bad che benefic of their proceci ions allowed ymeo chem. - And/here, 
were obſerved the words of the writ in che Regilier, fol, 88- where ic appeatech» 
chat men were imployed in the Kings warrs'0uc of the realm per. precepruns. noftrums, 
and che uſual words of the writ of protetion be in sbſequis noſtro. 32. H.6. fol. 4. is 
that Engliſhmen were prefied-into Grier, vb. 3 1 2. into Geſcoyne with 
Dukeof Laxcefter, 17 H.6.ti. Preteen, into Geſcoyh with the Earl of rok: 
dos, ficward of Guyes, 11 H.4+7. into ireland, andour of this realm with the 
of Glacefter.and the Locd Knoles - Vide 19 H. 6.35. Andit appearath in 19 Ed. t» 
tt. «A wowrie 224. 26 Af. 66, 7 H.1:19. &c. what there wasforiuſecen ſerviciuas, 
focein ſervice, which'&raFon, fol. 36. calleth reg ale ſeryiinm: and in Fitz, N.B,18. 
that the King may ſend men co ſerve bim in his wairs beyond rhe fea. Bur thus mach 
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lard. is netefly nniufhcient and 2gainl(t che nature and quality ot natural ligeances as 
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ofren ic bath been ſaid. And Cake, chief Jutlice ot the Coure of Common pleas) ci- Coble- 
red a ruled caſe out ot Hingham Reports, T; empore Ec 1. wich in his argument he dikes caſe 


ſh-wed in Court written in parchment, in an antient han ot that Limes 'Conftexce de 


in remp, 
E. x, re- 


N. brovght a writ cf Ayel 2221nlt Roger de Cobledike, and others, namedin the writ. ported by 
and counted that from the {c1tin of Reger her grandiather it deicended to Grlbert his Hingham, 


fon, and from Gilbert to Conſtance , as daughter and heir. Satron dic, Sir, el ne.doir 
ette reſponde, pur ceoque el eft Francois & nienc de la ligearce ne ala foy Depgli- 
recre+ ex demaund. ju-Jyement 6 e} doir action aver : that is.the is not ro beanlwereds 
for that ſhe is a French + oman, and nor of the ligeance nor ot the faith of Exgland;and 
demand judgement) if ſhe this action oughr ro have. Hereford ( then chiet Julitce of 
the Cowr of Common pleas) by the rule of the Court difaiioweth the plea, for that 
irwas to0 ſhort; in that it reterred ligeance and taich to Exg/ard,ind nor tothe King: 
and therenpon S»:r9n faith as followeth ; Sir, nous voilomws averre que el nt my de 
Ja ligeance Dengliterre,ne 2 1a toy le Roy,er demaund. jadgemen: ec fi vous agardes 

et doit efte reſpondes nous dirromus aſlets : thac 1s, Sir, we will aver, that ſhe is 
pot of the ligeance of Epglands nor of the faith of the King, and demand judgment. &c. 
Which later words of the plea(=or of che fairhof the King )reterred faith tothe king in- 
definirly and generally» and reftrained nor che tame to England and therapon the plea 
way allowed tor good, according tothe rule of the Courc : for the book ſaith, that at- 
terward the defendant defired leave to depart from her writ. The rule of thac caſe of 
Cobledike did ( as Coke chiet Jaltice laid) ovet-ralc thiscale ofCalvis, in the very poine 
now in queſtion z for that the plea 10 this cafe doth noc referre faith or ligeance to 
the King indefinicely and generally,buc limittetb and refirainerh tauch and ligeance to 
the kingdom : Extra ligeamianw regis rrgni ſus Anglie, out of the ligeance of the King 
ofbis kingdom of Exgland - which afterwards th= Lord Chancellor andthe chief Ju. 
Rice of the kings Bench, having copies of the ſaid amtient Reporr, afhrmed iv their 
s. Soas this point was thus concluded, Onod ligrantia nary albt nullis claw- 
ftris coercetar , nullis mani; refrenatur, nullis finibus prenicur. 


{10} 


"4.8% 5, By that which hath been ſaid ir-appearech, thar this ligeance is due only To whom 


rothe King ; ſos therein the queltion is nor now, cvs , ſed quomeds debetur, It jg 22d how 
cree, that the King bath rwo capacities 1p him - one a naturot body , being deſcended ;,Þ,. 


ofthe diood royal of the Realm ; and thus body is of the creation of Almighty God 
and is ſubjea co dearh, infirmity, and ſuch like ; the other is politique OC cae 
pacity, fo cafted, becaule ic is framed by the policy of man (apdiin2r E:4439. be is 
cated a my*ical body ; ) and ith this capacity the Kipg is etitemed to be-immortal, ip- 
rifle, norſubje ro death, iyfirmity, infancy, ©> &c<-Vide Pl, Comin le caſe de 
Seignier Barkfey 33E. ct im te caſe del Durcbie 213. Vide 6 Bo 34498, & 262A ſplit» 
Now ſegingrhe King hath but one pcrion, and ſeveral capacities, and ove politique 
and another for the Realm of Scor/and; iris necel- 


edpacitie for the Reaim of 


tary co be conſidered) ro whidh capacity ligeace rs dues /- And it was reſolved, thac it - 


wes due ro rhe marura] petiogfofihe King( which irever accomparied with the poli- 
capacity, and rhe que capacityas it were appropriated to rhe natural ca- 
Jand isnorgue co the politique capacity only; thee i corbe crown or ki 
divtinct from tir oaroral capdcity, and char for divers reatons. . Firtt, every ſube& 
(25'it bach been 2firmed pemowtarmys ® - non againtt the Plaincif ) is-pr by 
Law cobe ſworn to the , which is to-soaural Ki 
is fworn to his ſubjets (as it ep 107) 
Vide Fit. Juſtice 


4de 

on 3. I —_ 
wth moles H.2 
and'Queen 


In 2. 3+ Fl, Mars Dyer 238: os OR diſperſed divers hills in the fevers 
el 4 p in 


iris framed by 


or 


[9] 


—— 


Calkins Caſe. Pant VIL. 


in the night, ip which was writen, that King E. 6. was alive, & 10 Fraxce, &c. and in 
Colman tirect in Londen he pointed 10 a young Manand 12d that he was K.Ed. the ting, 
And this being ſpoken de andizudue (and accompanied with other ciurcumitances ) was 
reſolved to be high Treaſon ; for the which Confiable was attained ard executes. 
4- A body policique (being inviſible)can as a body politzque neither make nor cake 
bemegy : Vide 33 H. 8. tix. Feaky, Brook, 5. 1n fide, 10 faich or ligearce nothing augfac 
to be jr » bur ought to be ex fide wow ficks. 6. The King holdeth the kingdom of 
England bicth-righc inberenr, by deſcent trom ihe bloud x al, whereupon ſuccchh - 
on doth atrend ; and therefore it 1s uſually (aid; tothe King, his heirs and tucceurs, 
wherein beirs is firtt named, and ſuccefiors is attendant upon heirs, And yer in our 
antient books,luccefſion and ſucceiſor ate taken for beredicance and heirs, Br afos 4b, 
3 de acquirendo reram domnuse, cap. 29. Et ſciendam ft, quod heredicas eft ſuccefſis is 
axdvcr (uns —__ defnnitns ameceſſor babwit , ex quacungue can[4 acquiſitio:is wel ſc- 
ceſſionis, Ot alib: affinizatis jure nulla ſucceſſio yermiccitur. But the title is by deicenc,by 
Queen Eliz.ababs death the crown and kingdom of £»g/a..d deſcended to his Maxtiy, 
and he was fully and abſolucely thereby King, withour any ellcntial ceremory or at 
© be done ex poſt flZo : for coronation is bur a royal ornament and ſolemnization of 
the royal deſcent, but no part of the title. Inche tult year of his Mayeitzes reign, be- 
fore his Majetties coronation, Warſes and Clarke, Seminary prieits, and orhers » were 
of opinion, that his Majeſty was no lere and abloluce King before his coronaci- 
on, but that coronation did adde a c ion and perieaion to the deicent ; and 
therefore ( ob(crve their damnadle and damned conlequent ) chat they by fircngrh 
and power might before his coronation take him and bis royal iflue imo their volicſ- 
fron, keep him priloner in the Tower, remove ſuch counſellors and alhcers as 
chem, and confticare orhers in their places, &c, And that theic and orbers 
of like nature could not be Treaſon againit his Majzeky » before be were a crowned 
King, Buc ic wasclcatly reſolved by all the Judges of England, thas preſeruly by che 
deſcent his Majzefly was y and abſolutely King, without any ciicncial cere- 
mony or a& to be done ——_ and thac coropation was but a royal ornamens , 
. andourward folemnization of the deſcent. And this evidencly by inhawe 
Prefideurs and book calcs, as (raking one example in a cale joclear for all) King Hea.. 
the fixr was not crowned until the cighth year of his reign, and yer divers men be- 
eto emma ot Trealonof Felony, &c. and be was as ablolme 
wes i 7 009 097 Tl WR Ie grants:&c. beioce hiscoro- 
nation, as he was aiterzas ic appeareth in che Reports of the 1, 2, 3,4» 5,6» and 7, 
years of the ſame King- And the like might be produced for many ocher Kings of 
this Realm, which for brevity ina caſe fſociear I omit. By which ic mani ap- 
peareth, thar by the Laws of Ewg/exd chere can be no imerreganas within the lame. 11 
rolle che entry ” x 88.1T appear BE. 4. 51+ Bur if the near 
Ki ic by ſucceflioo, that ſhould takeaway no encry, as ic appenterh by 
97. Ifa difleiſor of an infanc convey the land co the Kipg, who dicth leaſed, chis de- 
ſcene cakerh _—— ofche Infants as it is laid in 34 HG. fol. 34, 45- 
bb, vAffe ph 6. Plow. Con. 234» ecale was, that King H. 3. gave a Mannos 
ro his the Earl of Cormnwa/ in tal { at what time 4he fame was a fec lunple 
H.z dyedsthe Earl before the Scarce of Denus condicional” ( having 
the Mannoc with warratxy for other lands in tee. and 
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upon the natural perion of che barred him of che polibiluy of reve 
the reign of Ea. 2, the Spencers, the father and che ſon, rocover the Treaion 
ed in their hearts, invented this danmable and. Opigi 
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dereſiable any rg . If the King dog, ; — himſ{clf 
tered Lama en 
. id f hi 


3 :3«iThax his lieges be boant co Ad. 
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Part VIL. Caboins Cale, 


him. Ai which were condeniped by two Parliaments, one in the Reign of Edw, 2, 
called Exiimm Hugonis le Spencer, and the other in. Azzo 1 Ed.3.cap,1t. Bretton lh. 2, 
de acqui nds rerun dominie ; cap.24-fol.y5.1atth thus, Eft cnims corona Regis facere jw. 
clans & wdiciuns, C7 1encr e pacem, © fine quibus corona confiſtere non poteft nee tenere ; 
hajuſwedi axrens w74 five ju 1ſdictiones ad perſonas vel renements 5 non poterwns » 
ves 4 privata perſona poſtideriy nec uſus nec execurto ju it, niſi boc data fuit ei deſwyer , 
fiene juriſdictie delegara deleg ari neon poterir quin or dinaria Tremancat cunm ipſo Es 
libro 3. de actionbus,ca p.9, fel.t07. Separare amtens deber Rex , cums fit dei yicarins in 
terr, jus ab injeria > equum 4b inique, me ones ib: ſubjecti honeſt; vivan, & quodusl- 
lus illamleda , it quod wicuique quod ſmum fuerit recte conmributone reddarur, In re- 
jpeR whereof one 1aith, That Corona eff quaſi cor ornans.,, cuſus ornements ſunt nei 
cordacs wfticia, And theretore a Kings Crown is an Hieroglyphick of the Lawes, 
where Juttice &ec. is adminitired ; fo laith P,V1.4ib.4 1 .p4g.4c0. Coronans dicizens le+ 


ity that hach 
where di- 


and. 


at Cycoag he Ling; for no man will :ffirm» that Egleddir ſelf , 


rimes in the 
or Ki 
is capite is a Tenure of the Crown, and 1s a Sezgnioric 1 = ,thar is, of the per - 
aha coure in chief, as of the 
. 2 


all 
ES 


ſeveral manner and pbraſes of 
Lig1ance. = or morn as 
Terminer , of Peace) 8c. power 1 6s 
a cmſucninem repuiefri Anglian; und yer. | arr Ve 
nage. f-/.43- in dilabting of a man char isartainced in a Premunire ſaith , That 
ſame is the Kivgs Law ; and io doth the Regittet ip the Writ of ad jure regia fiylc 
the ſame. ano wad Bo | 
The reaſons and cauſes wherefore by the policy of the Law 
lirique, are three, viz., 1. cavſs wajefhitis, - 2: carſe neceſſitatis , 


on WOES 
| z 38$toaroyd the antainder of bim 
Hes. 7. 4. lett Y x 


” , - 
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nc and che ſar 
y » of Oyet and 
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Bi | - 596 —_— Cakvins Caſe . Part VIL 
E- 15 and polietlions deicend trom his coliatetai Anceliurs » buing Subz:s, as from 
= [ b] the Earl of CAlarch,g:c.to the King, now 15s the King (ci.ed of the {ame 4n pure core- 
2 »#, In his politique capacity; for which cau'e the {ame ſhall go with the Crown ; and 
therefore, albeit Queen Eliz., was of the haif b'ood ro Queen Mary, yer ſhe in ber 
boy politique enjoyed all tbote fee fimple lands,as by the Lav ſhe ought, & no colla- 
reral coſen of the whole blood co QzMer7 ought io have the ſame.And theie are the 
cauſes wherefore by the policy of the Law che King is made a body politique: So as 
fot theſe ſpecial purpoſes the Law makes him a body politique , immorcal, and invite 
ble , whereumtoour ligeance cannot appertain, But toconclude this point » our li- 
geance is due to our ratural licge Soveraign » deſcended of the blood Royal of the 

Kings of this Realm, And thus much ot che fictt general part de Ligeantsa. 


© Thez.ge: Now followeth the ſecond part) de Legibus, wherein theſe parts were conſidered : 
©, peralparr, Firſt,That the ligeance or faith ofthe Subject as due unto the by the Law of Na- 
'B cure : Secondly , That che Law of Nature is part of the Law of England : Thirdly, 
8 That the Law of Nature was before apy Judicial or Municipal Law : Foucthly , Thac 
= the Law of Nature is immutable, ? | |: Th 

E The Law of Nature is that which God at the time of creationof the nature of 


fore that Law was wr1 
Law in the "| Pry: 
j Flats 3 
ſubdaa fit Fndtheſe be the ds of. the Divine , Hoc: Dews in ſecris Scrig- 
turit jubat, bec lex nature dit; me quilibes {phdirus ebedzat ſwperiari. And eAriftele, 
Secretaty, Lib.5 a £xbice auth, That Jus nerwrale , quod apud envnes hemincs 
8 babar potemt1ans, And herewich doth agree Bratton lib.i.cap. 5. and Forteſcue 
x 2,33+ 16, Deiter O Sinden) cap. 2.0 4; And the reaſon hereof is , for that 
and Nature is heretore the Lav of Godand Nacureis onero all. 
Law of Nacure th, Li ,and Obedience of the Subject dve to 


Thit eſpe Jodicial or Manigipal Laws were made » ; | 
Jo76., AL arerb by. Ferteſec, cap. 3 & 23. and by Virgil thar Philoſophical 
Pod 7 - MO HAC 61 Lym! | 46593: Ian * F964 

fg tr ye 6” had L199 3h $0! = 

s *lh A Hoc Priees gejtamen & a, cum jure vecatiz 

ai More dares popubbi, | . bc 2<ibts 
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Par VIE. —Talvias Cate. 


E, - Bos... - ; 

-jorum : ofls cuns jns equabile ab nno vire bemines nou 
1 by demoniirativeceaſon, char 'L - ey Faich, and Obedience of 
co'the Soreraigh, was before any Munict al of Judicial Laws « x, For 
that Gore remene and SubjeRion were lofy belre any Municipal of Judicial Laws: 
3, Forthitihad been in vain to hare preicribed Laws to awy , burgo fuch as | 

Obedient#Faith, and Lige ance before, in ref e& whereof they were bound 

and objſerre them * Frafre enias ferumrar trges ws ſubaitis © obediemibus. Secing 
thenthat Faiths Obedience, and Ligeance, ace due by the Law of Nature, 1follow- 
e;h, that «he ſame cannot be changed or taken away ; for aib. ir-juadicial or Mupicipal 
Laws haze inflied and impoled 1D ſerera) places, or at ſeveral times, divers and ie + 
reral puniſhmems and penaltics tor breach or por oblerrance of the Law of Nature 
(FF that Lam ooecly coofitted iv commanding or probibit ing , witho u any certain pu- 
rered of 


ee penalty) yet the rery Law of Nature it felt , never was - nor could te al. 
And therefore ic is certainiyaruey that jure naiwralie ſuns immane- 
bilia, And herewith agreeth Bractos Gb, 1.cap.5. and Doctor and $ cap.5& 6 
And this | and plemifolly in our Books, 

If «a man have a Ward by rcaifon of a Seigniory,and is Outlewed. he foriciceth the 
Wardſhip to the King : Bur if a man hath the Wardſhipof his own Son or er, 
which is his heir and is Ouclawed , be doth nor forfeir this Wardſhip ; for 
nat we hath { to the perſon of the Farber, 23 appeareth in'33 Hen.6:y 5. & 
Jr gr mem pet WIFWR us anew 09% nr ko a 
go of parer parris., Intbe lame manner, waris cr famine geryunc tis eft de yorewarur a, 
a8 Bractew im the ſame book an chapter , and S. Germis in his book of the Dofter ard 
ww > Now if be that is artainred of Treaſon or +be ſlain 
by one no ty , or execmied by him thac bath aurboricy, bur 
not his waizent, inthis caſe his cidetit oncan arts (pw rms 
peal es heir, wbich being ex provifeve homines , be loſer ay ns _ . 

is t© 


HG fol. 
$7» Daughrec 
now cannae ſhe tie heir ro her Mother for the cauſe aforeſaid ; — 
if The killher Mocber , this is Paricide and Petic-ireafon ; tor ſhe remainerh her 
» for that is of naruce, and herewich agreeth 3 1 £43.17 4.1f a manbe acrain- 


ſue 
laguebuch Yonder 
Tr by Laps Mauſloper 4 end 


4 E4.4.and 35 Hen 6.57. 1 « By che Scarme of 55 E4.3.£4p.2 2.8 man attain- 
a p * , « 


Every Subjea is by his natural bound ro obey and (Ivy dil 
| veraigh 


him, and if atiy man kill hien wich- 
chereunto accerdect 


and . 


Jum —— = + 
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—_— Calvins Caſe. Part VIL 
I —_— It is cnacted by ue Parliament of 23; H.6.. ther: no men ſhouid ferve 
Þ abore 


theking 2s Sheriff of any vpe year, and that, norwithfl any 
clib(& of ror obftante ro ithe c » thatis co ſays norwirtt andiny that rhe 
ſhouid exvreſly diſpence with the faid Karme: howbeir it is #greed i521" H.7. that 
; onrton go + hymddee >a 4; Yom Py ws ial Now ob. 
«ce diſpence with that act; for-chit the a& « not barr the 'King of the 
ſervice of his {ubze& whichthe law of nature did give unro him. By theſe and ma- 
py-other caſes thar might be cited out of our books, ir appeareth; howplenzifull the 
authozities of our Laws be inthis matter: Wherefore ro conclude this poinc ( and 
ro exclude alb that hath been oc could be obzefted againit ic ) if the obedience and 1i- 
gcance of the ({ubjeR to his Soreraign, be duc-by the Law of nature" if that law be 
parcel ofthe Las as well of Ewgland, as of other nations, and ivimmacable, and 
that Poftnati and we of England are. ubized bybirthright in obedience and li 
( —_—— true cauſe of natvral fubjeRion by the law of narure; "Te followeth, 
thac Calvin the Plaintif being born under ope ligeance to one King) 'canmor be an alien 
born; And there is great reaſon, 'thar the Law of nature ſhould dire& this caſe, 
 whierein five nacural operations ace remarkable ; Firtt, che King harhche crown of 
Eng laxd by bicthright, beingnacurally procreated of the blond royal of this Realm ; 
Secondly, Calvin the Plainit naturalized by procreation and birth-righe , fince the 
deſcent of the Crown of Exglaznd ; Thirdlyyligeance and obedience of the ſubject to 
the Soveraigns- due by the law of nature ; Fourthly, proteQion and government due 
by che law ofnatuce ; Filthly, + this caſe, imcheopinions of divers, wi#more doubr- 
full.in che beginning, buc the further ic proceeded, che cleerer and fironger it grew ; 
and therefore the doubc grew fromſome violent patlion; and noc from any realon 
grounded uponthe law of nature , quia magis violeurns motus (qui fit Contr 4 nate - 
raw) appropr:quat ad ſunm fiuem, taxto debilires & tardiores ſunt c jus metas ; ſed narn- 
ralis morus quante magis approginguar at ſnum finem tans fortiores + veletiores ſunt ens 
motns, Hereby itappaareth how weak the objedion grounded upon the rule of Owar- 
do duo jure concurrunt in wna perſona, &c. ts: Forthat rule ho)deth noc in' pertonal 
things, that is, when cwo perions areneceflanily and inevitably required by law ( as 
imthecaſc of an alien born there is;)and therefore no man will ſay, that now the King 
of E»gland can make warr or league with the King of Sceelerd, & fie de ceterrs - And io 
incaic of analicp born, youmult of neceflicy have two ſeveral ligeances to rwo ſeve- 
ral perſons-.... And to concinde this point concerning laws, Now adver ſatwr diver ſits: 
reguormns ſed reguantiant, nov patriarums ſed parrun patriarum, non coronarun ſed corona- 
rorum, non leg may ; ſed regum mayſtarnm. And therefore thus were dire&- 
ly andclearlyanfwered as well the objeRtions drawn trom the ſevxeralry of the king- 
doms, {ecing there is but one head of both, and the Poſtnariand us joyned in ligeance 
ro that one head, which is cops ls &- tanguam oculns of this caſe; a5 ao the difiingion 
ot the Laws; Jecing that ligeance of the tubjeRs of both kingdoms, is due to their So- 
veraign by one laws and-that is the Law of nacure. 
Forthe third) Ic is firſt toheunderſiood, that as the law hath wrought four uni- 
on oo _ the law my Rill —__ gy 3 * The firſt union is __ Ro 
5 ove natural liege 190 King, acknowledoed by the AR of Parlia- 
ing bock menc of recognition?. The ſecond is ap union of ligeance'and wes the ſob- 
kingdoms, jets of both kingdoms, due by the law oof narure ro their Soveraign : And this union 
| 15] doth ſuffice torule and over-rulethe caſe in'queſtion; and this 1n ſubRance is buc 2 
uniting of the hearts of the ſubzzQs of both k one to another, under one head 
and ſoveraign. - The third unionis an union of proteRion of both kingdoms , equaliy 
belooging tothe {ubjeRts of either of them 3 And therefore the ewo firtt arguments of 
obxxaions drawn fromewo inpvoſed ſeveral Ngeances,/ were fallacious , for they did 
disjungere conjwngerde, The fourth union and conjuntion is) of the three Lions o! 
, and thac one of Scorlend, united and quartered in ove efcucheon. 
_ Concern . ions yet remaining: / Firſt, Exghleand-and Scorlavd remain ie- 
veral & diſtiv& kingdams;2.They are governed by ſeveral judicial or municipal laws; 
3. They have ftand leparar Parliaments ; 4-Each-kingdom hath ſeveral 
Nobiluies;, For albeit a Peftnaru in Scotlexd, or any of his pottericy , be rhe heir of 2 
Noblemanot «/«nd, and by his bicth is Jegitimated in Evy/axd, yer he is nove of the 
Peers or Nobilicy of England - for hisnatural ligeance and obeuience , due by ns 
aw 
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Law ©. nature, Maketh bin alubyzet, andno alicn within Zag land 7 but that lubjetti» 
on msketh bim nor noble witzkip E£:glard, for that Nobility had his original by the 
Kings creation , and not of nature. And this is mamictie.i by expiels authorities, 
erounded upon excellent reaſuns inour bocks. It a Baron, Vicoun , Earl, Marqueſs, 
or Duke of Exglard, bring any action real or perſonal, and the defendanc pleaderttin 
abatement of the wri:, that he 1s no Baron, V icoants Early &c. and thereupon the de- 
mando=t or Plaintit caketh ive ; this uſue ſhall not be tryed by Jury, but by the te- 
cord of Pariiament, wheiber he or his ancetior, whoſe heir he 15, were called to ferve 


thete a3 a Peer, and one of the Nobility of the Realm. And © zre our books adjadgs, 


edin 23 Ap. 24. 48 E aw. J« 30s 35 H. 6.4%. 20 Eliz. Djer ;60.Videin the 6, pars 


of my Reparts, im the (ounteſs of Rutlands Caſe, So asthe man, that i3 not de jure a Peet, - 


oc ove atthe Nohilicysto terve in the uoper houſe ofthe Pariiament of England, is not 
inths legal proceedings of law accounted Noble within England. And therefore if a 
Countee of Frazxce or Spaia, or any other torgio kingdom, thou!d come into Englund, 
he ſhould nor here ſue, or be fued, by the name of Conntee, &c. tor that he is none of 
tbe Nobles that are members of the upper houſe of the Pariiament of Exglerd : and 
herewnth agree the book caſes cf 20 Edw, 4.6, and 11 Ew. 3. it. Bre, 473. Like 
law it 15, and for the {ame reaſon, of 2p Earl or Batonot {rela:d, he is not any Peer, 
or of the Nobility ot this Realm : and herewuth agreeth the book 10 $ R, 2. tit, Proces 
pl. »liim, where 1n an action of Deb: proces of Outlawry was awarded againlt che 
Earl of Qrmord 10 /relard; which ought not to have becn, it he had been noble here. 
Vide Djer 20 Elz. 360. | 

Buc yet there is a diverſity 10 our bocks worthy of obſervation, for the higheſt and 
loweſt dignities are upiverlal ; for if a King of a toreip pation come imo Exgland, 
the leave ofthe King of this Realm ( as it ovghtio be) in this cate he ſhall jue and be 
ſued by the name ot a King: and herewith age 11 E. 3.t4. Brief 473. where the 
caſe was, that lice, which was the wile of £. de O. brought a writ of Dower againit 
Jobn Earl of Richword, and the writ was, Precip. Jobann. Comits Richmondia cafte- 
diterre & heredrs of Willians the fon of R, de O..the tenant pleaded, That he is Duke 
of Britaine, not named Duke, judgement of che writ ? Bu Ic 1s ruled, that che wric 
was good, {or that the Dukedom cf Britain was bot within the Realm of England. 
But there it is !aid, that if a man bring a writ avaifbſt Edvard Baliol, and name him 
not King of Scorland, the writ ſhall abate for the cauſeafoteſai!, And hereof thete 
is a notable preſident ip Flera ib. 2. cap. 14. where treating of the jurisdiion of the 
Kings Court of — it is ſaid, Et bec omnia ex offigio ſus licits facere poterit, oe- 
Seneſchalles anls ho5picis Regis ) non obiF ame alicujuls bbertate, etians in aliend re 
amen 1eu5 in boſpitio Regis poter inverirt, ſecundum quod contigit Pariſ. anno 14 Ed. 1, 
ds Engelramo de Nogent capto in hoſpitio Regis Anghe(pſe rege tunc apud Parifiens exiften- 
re) cum diſcy argens fur atis recenter fuper facts, rege Fr axcie tunc preſente , et nude licet 
earia regis + raucie de pr edicto latrone per caſteanum Large peties faerit , babitis bic « 
inde tractatibus, in conjilw Regis Francie sandens confidet ties fuit; quod Rex Anglia il- 
la regia prereg ative & boſpitii ſui privilegis meresr ex. g anderet, qui,caram Roberto Fitz,- 
Jobn milite txxc boſpitis Regis «A nglia Seneſchallo de latrocinis co. victus, per conſider atio- 
news ezus Cura fur ſr ſpenſus ju patronlo Sancti Germani dt Pratis, Which proverhs that 
thoughthe Ling be in a ftorein kingdom, yet he is judged in law a king there. The 
other part of the {aid diveclity, is proved by the book cafe in 20 Ed. 4. fel. 6. where, 
in a wriz.of debc Tenea bu Dug las knight, againtt Elizab, © 

, and chat 


fendanc demanded ot the writ, for that the Plaintif wasan Earl of Scotland, 
— bur natob Epgiand our Soveraign Lord the king had granted tthto him ſafe 
. , conduR, po named by his name of dignity, adgement ofthe writ, &c. And there 
Juſtice £#:/ox giverhche rule: the Phincif (ſaith he) js an Earl in Scorland, but nor 
| bn Hagen a2 itopr Soycraign Lord the king granc to a Duke of Fraxce a. ſafe can- 
te) 
Merc 


merchandile, andencer inco his Realm, if the Duke commerh and bringerh 
handie Re Hnary and is to {ue an ation here he ought not raname himſelf 
-be is not. a Dyke inthis land} bur only in Fraxce. | And theſe berhe very 
caſe: onrof which I colle& three rhings. Ficft, charthe Plain- 


* z* & 
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amed by the name of a knight, whereſoever he received that of digni- 
ty» Vide g.H. 6. 4.a6cord. 2. That an ET another kinedom poghrr aq cob 
| | 38 | co 
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 - (tobe ſo named in icgal proceedings) withinthis Reaim : and herewith agreeth the 
book of 1 1 Ed. 3. the Earl of cale before recited. 3. That albeit the kins 
his Lerters Patents of ſafes doc name him Duke, yer that appellation ma- 
kech him no Duke, to ſue or be (ned by that name within Exgland : Soas the law in 
theſe points (apparent in our books) EE npenend rightly undertiood ir appea - 
reth bow cauſcleſſe their fear was, that the adjudging of the Plaintif ro be no alien, 
ſhould make a confuſion of the Nobiliries of either kingdom. 

44<- Now are we in order come to the fourth Noun (which 1s the 4. general part) 5. 
"a5 nigens ; wherein 6. chings did fall imoconfideration. 1, Whowas eAenigera, an 
alien born by the laws of Exgleazxd, 2. How many kinds of aliens born there were. 
3. Whar inciden's belonged to an alien born. 4. The realon why an alien is not ca- 
pable of inherirance or frechold within Exgland. 5. Examples, refolutions. and 
judgements, reported in our books in all ſucceſſion of ages, pro+ing the Piain- 
tifto be no alien. 6. Demonltrative concluſions upon the premities , approvine 
the ſame. E 
* Whoizan 71, AnAlienisa ſubjz& that is born out of the ligeance of the king , and 'under the 
ligeance of another, and can have no real or perſonal aRion for or concerning land; buc 
in every ſuch action the tenant or det.ndane may plead, that he was born in och a 
Country which4s not within the ligeance'of the king. and demand jndgemen: if he 
ſhall be anſwered. And this is in effect the deſcription which Lirleren himſelf ma- 
kerh, /ib. 2, cap.Villen. fol. 43. Abenigena eft aliere gemtis ſex aliene ligeantie, qui ct1- 
am dicuny peregrinas, aliens, exeticus, extranenr, ©&c. Extranens eft ſubd.tus, quis extra 
terram, 5, peteſtatem regigunarus eff. And the uſual and right pleading of an alicn born, 
doth lively and tri” y Jdeicribe atid expteſle what he is. And therein r wo things ate to 
be obſerved; 1. That the molt yſygl, nd belt pleadin? in this cale is, both exc nfive and 
incluſive, viz. extra ligeantians 7 k it, &c. et infra ligeamtiam alterins Reg's, a* it 
peareth in 9 Edv. 4. 7. ok of wries fol. 244. &c. which cannor vyotiibly be 
pleaded in this caſe,'or two ca $; Firtt, rchat one King 15 Soveraign of both king- 
doms;. 2- One panes bs byborh ro ode Soveraign, and in caf_ of an atien-there 
.mult of neceffity be ſeveral kipgs, and ſeverat ligeances. © Secondty, no plexding was 
LET extr4 regnum Of extra legems, which are circumſcribed to place, bur extre /igean- 

tian, which (as it hath been {aid) is nor locit or tied to any place. 
.. Ira etch by Bracton Lip: 3, tract. 2.4 p.15. fol. 134. that (omtne the Dani 
kivg> having ſerled himſelf jp this kingdom 1p peace , kept nowith(tanding ' for the 
þ 7 com Jance yep f) great pap in anboaer A Coe Peers and Novles 
Of ditiatting this government, by atms 2nd armies, mus Accipitrens quis 
_ ſemper bay hogs hag witels ang politikely pcrſwaded the king, that they world _ 
vide for the {aicty of him and his peoples and yer his armies carrying with them ma- 
withdrawn ; Avd therefore offered, rhar 'they would 
et ſhould Kill an alien, and be apprehcnded//and could 
ſubje& ro juftice : bnc if the manſlayer fled, and 


y 
QA eee Ne eg be 
,copſcne roalaw, that whole 
_ por acquic himſelf, be ſhould be 
_, could por be taken, ren the Town where the man'was ſlain ſhould forfeit 66 marks 
othe King, and ifihe, Town wete not able to pay it, then the Hundred ſhould 
99 (ifne- 


laine unt6the tio fre; whereunto'the King #ented. This 
p88 orcideris Fr akcigenam, & ec, not excinding Sther aliens, 
anfor an cxample, thar others muſt be Tike unto him, 
Tue Regit.. 
the ſame =_ | 
dbe proved;*thar rhe par- 
ain; and this was cal- 
eliſhmmar. 


and aboliſhed, So aindnglt the 14w of }/Hbw the Fit; (ptbiiſhed by Matter Ia - 
\ hop ſl 195, Orme Fragen ph7r ctample as Boe beg (9 exec 
what manner of perſon alienig uld be)' gu? termpere Edviarils Pwoſtri fuit 

particeps 


Part VII. Caktins Calc. 
— legwm T Conſauetud num Ar glorum (that 15, mace cenzer) quod IT ad ſcat 
& las per ſolvat ſecundum legem cA ng lo ww, 


Every man 15 eicher Alien gena, an Alien born, or ſubd:;*5, 2 Subje& born. Everygcnmn 
Aliep is cither a triend that 1s in league, &c. oranenemy. that i2 in open war, &c:kind of all. 
Every Alien enemy 1s cither pro remepore; temporary for a time, or perpetuns,perpetual, ens there 
of ſpecialiier permiſſus, permutedeipecially. Every SubjeR is either #i#5 , born, or Þ<+ 


datas , given or made : And of theſe briefly in their order. An Alien friend-as at this 
time, a German, a Frenchman , a Svaniard &c. (all the Kings and Princes inChritten- 
dom being now in league with our Soveraign , but a Scot being a $1bje& , cannor be 
Gid 10 be a friend, nor Scotland to be ſolums amics ) ray by the Common Liw 
hare » acquire, and get within this Realm, by gelity trade, or other lawfall 
means» any treaſure » or go0Js perional whatloever , as well as any En2liſhman, 
and may maintain aby ation for the fame > Bur Lands within this Realm, 
or boaſcs ( but tor their neceitary habiration onely ) Alien friends cannot ac- 
ire, or get, nor maintain any ation real or perional, for any lznd or honſe , unleſs 
the boute be for their pece(lary habitation. For if they ſhould be dilable4 ro acquire 
and maintain theie things, 1t were incffect to deny unto them trade and rrathque , 
which isthe lite of every Iſland. Burt if this Alien become an enemy ( as all Atien 
friends may) then is he utterly dilabled ro maintain any aCtion,or ver any thing with - 
inthis Realm. And this is ro b: underſtood of a temporary Alien, that IDg an ene- 
my may be a triend » or beiog a friend may bz an enemy. Bur a perpetual enemy 
(though chere b: no wars by hre and iword between them Y cannot maintain any acti- 
On, of get any thing within this Realm. All Infidels are in Lay perpeini inimice , per- 
perual enemies ( for the Law pm not that they will be converted, that bei 
4, a r2more pollibility ) for between themt , a3 with the devils , wh 


rem 8:4 
ſabx-&s they be, and the Chriſtian, there is perpecnal hoftiliry, and can be no peace ; [6] 
for as the Apolile ſaiih, 2 Cor. 15, Que enter corventio Chriſti ad Belial, aut ge pars 
; cums infidets, and the Law laith, Judes Chriſtiamm nullum [erviat mancipinms » ne- 
fas enim oft quem C briſtus redemit blaſphemum Chriſt: in ſervieutis vinculis detinere,R c- 
gifter 282. 1nfideles ſum Chriſt: & Chriſt :anorum intmici,” And herewith agrecth the 
Book in 12 Hen.8.fo/.4. where it is holden that a Pagan cannot have or maintain any 
aQion ar all. : ; 

Andupon this ground there is a diverſity between a conqueſt of a kingdom of a By what 
Chritiian kivg, and the conqueſt of a kingdom of ary Infidel ; for if a King com: to a laws king- 
Chriftian kingdom by conquelt, leeing that he hath wvite & mecis poteſtatems, he may at Gn gar 
his pleaſure aicer and change the Laws of thar kipgdom , bur* untill he doth make an conqueſt , 
alteration of choſe Liws, the antient Laws of that kingdom remain. But if a Chriſti- &c.ſhal be 
an King ſhonid corquer a kingdom of an Infidel , and bring them upder his ſubje. governed. 


Qion, there ipſo fatto the Laws of the Infidel are abrogared tor that they be not on- 
ly againſt Chrifl ianity» but againlt che Law of God and of Narure, contained in the 
Decalogue, and in that caſe, umcill cerrain Laws be eftabliſh:d amongſt them , the 
King by himſelf, and ſuch Judges as he ſhall appoint,ſhall judge them and their cauſes 
according to vatural equity, in ſuch fort as kings in antient time did within their 
diagdemtepekere any certain Municipal Laws were given as before harh bin ſaid.Buc 
if a king have a kingdom by cicle of deſcenrathere;lecing by the Laws of that kingdom 
he doth inherit the kingdom, he cannot change choſe Laws of himlelt , without con- 
ſenc of Partiamenc- Alſo if a king have a Chriſtian kingdom by conqueſt, as king 
Hewry the ſecond had Ireland, afrer king Jobn had given eto chem, being under his 
obedience and ſubjeRion, the Laws of Erglendfor the government of that Country» 
wo ſucceedivs king couid alter the lame without Parliament. And in this caſe whiles 


the Realmuf England and that of /reland were governed by ſeveral Laws, any thaty,,qu 


was horn in [reland was no Alien tothe Realm of England. In which prefident 6f 
Ireland three things are to be obſerved: x. Thar then chere hai been two deſcents » 
one from Herry the ſecond to king Rychard the firft, and from Richard to king Jobn , 
before the alreration of the Laws. 2. That albeit /reland was a diltinu& Dominion , 
yer the title thereof being by Conqueſt , the ſame by judgement of Law might by 
exprefſe words b- bound by the Parliaments of Exylavd. 3. Thar albeir no reſervati- 
«. on were in king Johns Charter, yet by judgement of Law a Writ of Errer did lye - 
wo ed Ggg 3 
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the kings Dcuci 10 £»g/4,d, Of an EIFONEOUS Ju.;gemen in the kings bepch of Ire. 
land. Furthermore, in the caſe of the conquett of a Chri(tian kingdom, as well thole 
that ſerved in Wars at the Corquelt , as thoſe that remained at home tor the ta'etic 
and peace of their country, ana other the kipgs lubjeas, as well Artenati as Poſtnati, 
are capable of Lands 1b the kingdom or country conquered,and may maintain any real 
2ion, and have the lize privileges and benefics there y as they may have in England. 

The third kind of enemy 1s, 3#imcxs permiſſns, an Enemy that cometh into the 
Realm by the Kings ſate conduct , of which you may read inthe Regiſter fol.z5. Book 
of Entries Ejectione firme 7. 42 Hen.6.2 3-&C. Nov what a Subj:& born 15, apPeareth 
at large by that whict hath been ſaid de ligeaxtia ; and io lik wit de ſubdiro date, of 2 
donaiſon ; for that 1s the right name , ſo called, becaule his legitimation is eiven unto 
him; for if you derive denizen from aeins nee, onc born within the obecience or lie* 
oeance Of the King, then iuch a one ſhould be all one with a natural born lubze&. 
And it appeareth be!ore out of the Laws of Kivg /'.1. of what antiquity the making 
of denizens by the King oi Exgluud hath been. 

3. There be regulary ( unleile ic be ip ſpecial calcs ) three incidents to a ſub e& 


cidents ro born, 1. That the parents be under the actual obedience of the king. 2. That the 


an alico, 


place of his birth be within the kings dominion. And 3. the ume of has birth is 


chiefly to be conſidered ; tor he cannot be a ſub;e& born of one kingdom , that was 
born under the ligeance of a king of another kingdom, albeic atterwards one king - 
dom de{ccnd to the king of the other. For the t::it, ic is termed actual obedience , 
becauſe though the kipg of Ergland hath abiolute right tro other kingdoms or domi- 
nions, as France, Aquitain, Normandy &c. yet (ceing the k10$ 15 not in actual pO = 
ſeſſion thereof , none born there hnce the Crown of Erglard was out of attual poſie(- 
ſeffion thereof, are Subjects ro the king of England. 2. The place is obſervable,bur 
ſo, as many times ligeance or obedience , without any place wi:hin the kings domi- 
nions may make a ſubje& born, bur any place within the kings dominions without o- 
bedicnce can never produce a patural ſubjet. And therefore if any of the kings 
Ambaiiadors in forein Nations , have children there of their wires , being Fopliſh 
women, by the Common Laws,of England they are natural born ſubjects, and yer 
they are bornont of the kings dominions. Bur it Enemies ſhould come into any of 
the kings dominions and ſurpriſe apy Catileor Fort, and po'e!s the ſame by hott1)j- 
ty, and have ifive there, chat iflue 15 notubxc& to the king » though he be born wich- 
in his dominions , for that he was not born under the kings ligeance or obedience. 
But the time of his birth is of the etlence of a ſubze& born ; tor he cannot be a ſubje& 
co the king of England, .unlefſe at the time of his birth he was under the leigeance 
and obedience of the king. And chat 1 the reaion that CA ntenati in Srorland (tor that 
at thetime of their birth they were under the ligeance and obedience of another 
king) are Aliens born, inteſpeR of the tame cf che ir birch, 

4. Ic followeth next in courſe to ſer down the reaſons, wherefore an Alien born is 
not capable of inheritance within Exglard, and that he is nor for three reaſons. 1.The 
ſecrersof the Realm might thereby be diſcovered. 2. The revenues of the Realm 
( the finews of War, and Ornament of Peace) ſhould be taken and enjoyed by lican- 
vers born. 3+ It ſhould tend to the deliruction of the Realm. Waich three rea- 
ions do appear in the Statutes of 2 Her.z.cap. and 4 Hen. cap, w/timo. Buc it 
may demanded, Wherein doth that deiiruction confitt > Whereunto it is anſwered: 
Firit, ic tends to delirution rempere belli; for then firangers might fortifie themielves 
in che heart of the Realm, and be ready to fer fire on the Commonwealth , as was ex- 
cellently ſhadowed by the Trojan Horſe in V3rgils ſecond Book of the Enxeads, where 
a very few men inthe heart of che City , did more miſchief in few hours, than ren 
thouſand men without the walls inten years. Secondly, tempore pacis, for ſo might 
many Aliens born get a great part of the inhericance and freehold of the Realm, 
whereot there ſhall follow a failer of Juſtice { the ſupporter of the Commonwealth) 
tor that Aliens born cannot be returned of Juries for the tryal of liſues berween the 
king and the ſubje&, or between. ſubje& and ſubjet. And for this purpoſe » and 
many other , ſee a Charrer ( worthy of obſervation) of king Edw.3. written to Pope 
ag Datwm apud Weſtms, 26, dis Sept,ann, regni noftrs Francie 4. regu eAn- 
$*94e 17, 

5, Now 
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and of examples and pretidents in jike cales (as was objected by ſome) we are driven 
tod-termine the queltion by nacrral reaſon - for it was iaid) Si cefſet lex ſcripts id ci8» 
ftediri oportet quod mo! ibus & conſut dine indutt uns eft, © (i qua mre hoc defecerity, re* [19] 
curr endunw eft ad rationems But that receiveth a threefold aniwer : Firſts thar there 1s 
no ſuch rule inthe Commonor Ci1iie Law ; bur the true rule of the Civile Law is z 
Lex ſcripts þþ eefſer, id cuſtodiri operter quad moribus © conſuetudine induttum eſt, & [* 
qua 1m 70 hee drfecern , tnnc id 91d proximum 7 conſequent ti eſt , & fi idnon apparcaty 
rung jus quo wrbs Romana niitnr, ſervari operter, Secondly, it the ſaid imaginative rule 
be rightly and legally underitoo9; it may ttand tor truth : for if you intend ratio for 
che legz] and protound reaion of inch as by diligent liudy and long experience and ob- 
ſervation are to learned in the Liws ot this Reaim, a5 our of the reaton of the {tame 
they cat rute the caſe inquetiton, in that ſence the (aid ruje is true: Burifit b2 in- 
rended of the reaton of the wiie(t man that profeiieith not the Laws of Eegland, then 
(1 fay) the rule is abturd and dangerons z tor cuiliber iz: (14 arte perito eft credendum,& 
gned quiſque 7 orit in bec ſe exercert. Et omnes prudenies 1ila admittere ſolent que proban- 
eur iis qui in ſus arte bers werſati ſunt. Arif. 1. Topicorum, cap. 6. Thirdly, there bee 
multirudes of Examples, Preftidents, Judgements , and Re'olutions inthe Laws of 
land, the true and untirained reaſon whereot doih decide this quettion ; for ex- 
ample: The Dukedom of Acquicain, whereot Gſcoin was parcel, and the Earldom 
of Pejtierr;came coking Henry the lecond by the mariage of Elavor, daughter and Gaſcoine; 
heir of iliam Duke of Acquitain, and Earl of Pojtiers, which deſcended to Rich, 1, Vaſconia. 
Hen.3.Ed.uEd.2.£4.3.&c. In 27 ib. Aſ.,1.48. in one caſe there appear two Judge. ©®/conin. 
ments and one Relolucion to be given by the Jud<e+ 0: both Benches in chis Caſe Ph 
lowing. The pofleſſions of the Prior of Chelſey ta time of war were ſciſed into the 
hiogelanth or that the Prior was an alien born : The Prior by petition of righr ſued 
co the king, and che effect of his Petition was , That before he became Prior of 
{belſcy, he was Prior of Azdever, and. whiles be was Prior theres his poſſefons of 
that Priory were likewiſe ſciled tor the ſame caule, ſuppoſnz that he was an alien 
born; whereupon he ſued a former petition, and alleged that he was born in Gaſcoin 
wichinthe ligeance of the king : which point being por in Iflue an4 tound by Jury ro 
be crue, it was adjudeed he ſhould have tefticution of his poſietſions generally with- 
our mentioning ot advowſons. After which retiticution» one of the ſaid advowſons {[#] 
became voyd) the Prior preſented, againſt whom the king brought a Quare /mpedit , 
whereinthe kipg was barred, and all this was contained in the Jater petition. And 
the Book ſaith, that che Earle of Arandel, and Sir Gay de B. came into the Court of 
Common Pleas, and demanded che opinion of the Judges of char Court concerning 
the faid Caſe, who reſolved, that upon the matcer aiorelaid the king had no right to 
ſeiſe. In which caſe, amongtt many potable points, this one appeareth to be adjud- 
and reſolved, that a man bogn in Gaſcer» under the kings ligeance, was noalien 
» as to lands and poſleflions within the Realm of England, and yet England and 
Gaſcein'were ſeveral and diſtin countries. 2. Inherited by ſeveral and diltind titles. 
3- Governed by ſeveral and dittiv& Municipal Laws, as it appeareth amongſt the Re- 
cords inthe Tower, RetVaſc. 10 Ed.i.Neuw.7. 4.Qutof the extent of the Great 
Seal of England, -od the juriidiction of the Chancery of Exgland. 5. The like obje« 
Rion may-be made for defaulc of cryal » as hath been made againit the Plaintit. And 
where it wa$ ſaid that Gaſcoin was no ki » and therefore it was not tobe mar- , 
ched to the caſe in hand, ic was aniwered, chat this difference was withour a diver=- 
fitie as to the caſe in queſtion ; for it the plea in the Cate at the Bar be good , then 
without queſtion the Prior had beenanalien; for ic might have beenfſaid ( as itisin 
the Caſe at Bac ) thache who uns beter dgnquien regis regui ſus Anglia »& in- 
fra ligeantians doneinii. (ui Vaſconie, and that they were ſeveral dominions z and go- - 
verned by ſeverall Laws : But chen ſuch a conceic was not hatched, that a king 
having ſeveral dominjons ſhould have ſeveral ligeances of his ſubje&s. Secondly , 
it was anſwered, that Goſcoin was ſometime a kingdome , as likewiſe Millen, Bur- 
gondy, 


'6og '  CaltansCalc. — _Panvil 


— — 


——_— 


Vaſconia gundy, Bavier, Brit;«tn, and others were, and NOW arc become Dukdoms. Caſtile, Ar « 
ragon; Portugal, Barcelona &c.were lometime Ezridoms, atterwards Dukedoms, and 
pore Ca- POW kingdoms. Fohemia and Polonia were (ometim-s dukedoms,and now kingdoms, 
roli mag. and {omirting many other, and comming nearer home) dreland was betore 32 H. $. 
ni regoi? 2 Lordſhip, and now is a kingdom, and yet-the King of Englaxd 'was 25 abſolute a 
de Vaſco- Prince and Soveraign when he was Lord of {reland, as now, when he is {tiled King of 
the ſame. 10 Ed. 3.41. ancxchange was made berween a Engliſhman and a Gaſcoyn, 

of lands in Erglaxd and in Gaſcein; ergo the Gaſccin was 10 alien, for then had he nor 

been capable of lands in Exgland., 1 H.4, 1.the King brought a Writ of right of 

[20] ward againſt one Sy65/!, whoſe hasband wasexiled imo Gfc:44 ; ergo Gaſcoin is no 
or member ot E gland, for exili»m eft parrie prvat.o, natalis ſols mutatio , legwns 

wnativaruns amiſſio. 4 E. 4.10. the king directed his Writ out of the Chancery under 

the Great Seal of Eng/a»d, to the Maior of Burdeaux ( a City in Gaſcoin) then being 

under the kings obegierce, to certitie, wherher one that was outlawed here in Eng 

land, was at that time inthe kings ſervice under him i #bſequis Regis : whereby it ap- 

peareth, that the kines Wri: did run into Geſceis, for it 1sthe trial that the common 

Law hath appointed in that caſe. Baur ag'to other caſes, it is co be under- 

ſivody that there be two kind of Writs , | viz. brevia mandatoria &t remedial ia, 

is mandatoria &t mon vemedialia : brevia mandatoria tt vimedialia ,, as Writs 

of Righr, of Formedon y &c. cf Debt , Trel; alle; &c. and ſhorrly,, all Wrirs re- 

al and perſonal» whereby the party wronged 1s to” recover fomewhat, and 

to be remedied for that wrong that was offered unto him; are retarnable or determi- 

nable in ſome Courrt of Jutlice within Exgland, and to be (ctvedand execured by the 

Sheritfs, or other minitters of Juftice within Exgland ; and theie cannot by any means 

extend into any other kingdom, Country or Nation, though chat it be under the king s 

actual ligeance and obedience. - But the ocher kind of Writs that are mandatory, and 

not remedial, are not tyed to any place, bur-dee tollow ſabjeciion ant higeance , in 

what Country of Nation ſoever the Subjectiis,as the kings Wric tocommand any of 


his ſubjeccs reſiding ip any forcin Country corecurnimoany'ot the kings own Domi- 
rows, 36 fl ants quibas nobis tenemani. And foarcthe aforetaid mandatory 
ouc of 


Writs cit e Regiſter of Procectionot {afery of body and goods, and requi- 
ring;thar if any injury b= otteredthar che ſame be cedrefſed according co the Laws and 
Cattoms of that place. Vide le Regiſter. fol. 16. Stamford prerog. cap.1 2. fol. 39. ſaith, 
Thar men botn inGaſcoin are inheritabletolan is in Englexd. This doth allo appear 
divers acts of Parliament : for by the whole Parliament, 39 E. 3.cap. 16. it is a- 
- greed, that the Guſcoins are of the ligeance and (ubjection of the kipg. Vide 42 Edv. ;. 
Cap. 2+ & 28 H.6.cap. 5.&c. 

Guyen., Gwuyen was another part of Aquitain, anJ cam* by the ſame title : and thoſe of Gmyex 
Guicnns. were by a& of Parliamzmtin 13 H. 4..not imprinted, ex Retr. Parl:ament. codems 
anno, ayudged and declared to be no aliens, but able to po'ieſie and purchaſe, &c. 
lands within this Realm. And 10 doth Stamford rake the law, prerog. c, 12. f. 39. 
[5) Andthus muctiof the Dukedom of Aquitaine, which ( together with the Earidom ot 
Poitiers ) came to King Henry the lecond ( as hath becp ſai { ) by matriage , and con- 
rinved in the actual poſlefſion of the Kings of England by ren deſcents, viz. from the 
firlt year of King Henry the ſecond, unto the ewo and thirtiethyear of King Hewry the 
ſixth, which was upon the very point of three hundred years, within which Dutchic 
there were (as fome write) 4. Archbiſh. 24. Biſhop. 15, Earldoms, 202. Baronies, 
and above a thouſand Caprainſhips anJ Bailiwicks : and in/all this Jong cime, neither 
buok caſe nor record can be fonnd wherein any plea was offered co diſable any of them 
that were born there, by forein birth, buc the concrary hereof direRly apPeareth by the 

The Kings of S:xlend ad. fomerime Nirmand under Bol ligeance 2nd obed 
Norman. The Kings ngl omertime under aQval li e and obed:- 
dy. Nor- ence. Thc queſtions then, whether men born in Normaniy after one King had them 
. mannis. .both, were inheritable to lands in England; "46d it is cvident by our books thar they 
-——o_ were: for ſoita by the declaratory af of 17. £.2: de prerogarroe Regis, c.1 3. 
EY that they were inherirable to and capable of lands in England? for the purview of that 
Statute 1t Quodrex habebn eſcartas de terris Normannorum,&c, ergo Nonnens might 
have lands in England : & boo fioviliter intelligendann eft, faliqua bereditas x ae? a= 
icy 
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licwi nas in po tibus tr.4, 4, (marixir, &c. Whereby ic appeareth, that they were capable 
of lands within Engia:d by deſcent, And that this a&t of 17 Ed. 2, was bur a decla- 
ration ofthe Common Law, ic appeareth boch by Bratton who ( as it hath been ſaid ) 
wrote inthe reign of Henry the third, lab. 3. tratt. 2, c. 1, f, 116, and by Brittes 
who wrote in 5 E. 1. c.18. that all tuch lands as any Norman had either by deſcevr 
or 2 up rome, tothe King for th.ir wen io revolting from their nacural 
lieze Lord and Soveraign. And therefore Stamford prerog.cap. 1 2. fol. 39. exponnd- 
i the aid Sracute of m7 E. 2.04). 1 2, concluderh, thar by ah bees it ſhould ap- 
pear (asifbe bad ail, it is apparent without queltion) that all men born in Norwwax- 
dy, Gaſcein, Guyan, Anjon.a8d Briain (whiles w— Aunyy ander actual obedience)were 
-inhernable wirhio this realm as well as Engli( And the reaſon was, for that 
they were under one ligeance due to one Soveraign. And fo much ( omitting 
other authorities) tor Norwandz : ſaving 1 cannot let paſſe the Iles of fer»ſey 
Gerſen parts avd parcels of the Dukedom of Normand;,jet remai 
lig-ance and obedicnce of che King. Ichink no man will doubt,buc thoſe that are born 
in Jernſey apd Gerſey ( though i hole Iſles are no parcel ofthe Realm of England , bur 
ſereral dominions, enjoyed by leveral ticles, governed by ſeveral laws) are inherira- 
ble and capable of any lands within the Realm of England, 1 E. 3. fo. 7, Commilſion 
tcodetermun the title of lands within the ſaid Iles, according to the Laws of the Iſles: 
and Mich. 41 E. 3. inthe Treaſury, Qui « negotiums predittum nec alia negotia 
Fas ule preditt. emergentia non debent ter minari niſt ſecundam legem inſule predift. &c. 
ory Reg fer, fol 22. Rex fidelibus ſmis de Jernſey & Gerſey. King williaw the 
this Dukedom of Normandy wich him, which by five deſcencs continued 
w—_ a4 obedience of the Kings of E-gland, and in or abour the fixth 
re pollen Crown of Exgland lolt the (4 polſefſion thereof , until king Hewy 
recoxered it again, i left ic to king Henry the lixt, who loft ic inthe 28 
of his reign.» wherein were (as ſome write) one Archbiſhoprickz and (ix Biſhoprirks, 
apd an hundred firovg cowns and fortreſſes, beſides thoſe that were walted in watre. 
Maxd the Emrreſle, the only ny.” r and heir to Hewry the firlt , rook to her ſe- 
cond husband Jeffery Planaginer, Eacl of 4n,on, Toxrcin, and Mayne , who had _ 
kivg H. 2. to a. bn the ſaid Earidom by jult ticle deſcended , who » abd the 
that ſucceeded him, (iiled themſelves by the name of {omes eAndegavie, &c. mieeil 
_ E. 3. became king ot all Frace+ and ſuch as were born within that Earldow, ſo 
was under th: aQual obedience of the King of England, were no aliens, bur 
aigbjeRs, and never any offer made that we can find co'difable them for 
Buc leave ye Normandy Vakp? + --7, ht "jew, and ſpeak we of the little » bur 
pen: of Man, as it appearethby divers anti- 
ike records ;. ay. Soto , eArrld Kingot Mar ſued to 
King H «3+ to come into England to with him, and to a9 bog 
which were due to King H. 3. thereupon King H. 3, 28. Decemb.. BY 34+ 
at « _ {5h 2 letters Si adi ve licence to Arteld Xing of Maris lloweth ; 
| Sciwin uedlicas dedimas, &c. Artolds regi'ds Manne weni- 
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wasa kingdom , the lame was holden, and within the tee, o: the Kivg of Ezgl and: 


and this appeareth by our books, Flere (15, r.cap. 16. 1E.3.14 BE. 3.59.12 E.;. 
tit, Jariſ8. 1 oH.4.6. Plow.Com.;68. And in this reibect, in divers 2n:1ent Char - 
ters, Kings of old time liyled themſelves infever:1 manners, as King £dgar, Br.c an 
nic Baru, Etheldredas, torins Albionis dei Brovidertia Imprrator, Edredns magrne Brig - 

_ Faxie monarcha, which amopg many other of [ike nature 1 have-ſcen. Bur by the Sca- 
cute of 12 E, 1, Wales was united and incorvorated into Eygland, and mace parcel of 
England in poileſlion; and therefore i: is ruled in 7 FH. 4. fel. 14. that to protection 

.doth lie quia mor atur in allie, becauſe Wales js within the Ream of Erpland, Ang 

. where ir is recited inthe a of 27 H, 8. thar ales was erer parcel of the Realm of 

. England, it is true in this ſence, viz. that before 1 2 E. 1. it was parcel in renure, and 

;  anceirt is parcel of the body of the Realm, © Ard whotoerer is born within the fee ©: 

+ the Kiog of Exglard, thongh it be in another Linodom, is a natural born ſubjeR, and 

le and inhericable of lands in England, as ic aypeareth in Plow, (om. 126. And 
therefore thoſe that were bern in Wales before 12 E. 1, whiles it was onely holden 

_ of England, were capable and inhericable of lands in Eg /ard. 

, "Now gome weto France and the memb:rsthereot, as Cellice, Guynes, Towrnay, &c, 
which deſcended to King £4.” the 3. as ſon abd heir to Hfabely daughrer and heir cg 
Philip le Bean, King of France. Certain ic is, whites King Hewry the ſixth had bot! 
England and the heart and greateſt part of Frarxte underhis 2Qval ligeance and obed:- 

cence ( tor he was crowned King of Fraxce in Pars ) that they that were then born in 
thoſe parts of France, that were under aQua! ligeance and obedience, were no alicn:, 
bur capable of, and inherirable co lands in Exg/aud. And that is proved by the writ; 
inthe R egifter, fol. 26, cited before. Buc the inrolmenr of Letrers Patents of deni- 
-.zZarion 1 SB cheonet int. originalia, cAtio 11 H,6. with the Lord Trexfurers K-- 
membrancer, was {irongly urged and objeaed : for (it was faid) it apyearerh, 
that Kivg H,6. in Amo 11, of his reign, did make denizen on# Reyeet , born in 


France : Wheteunto it was anſwered, that it is j roved yu ſaid Lerters Parents, 
d the : Anal poſſeſiion of the 
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N-xt followeth /relaxd, which originally came to the kings of Exgl-nd by conqueſt Ireland, 


bur who was the firtt conqueror thereof, hath been a queltion. I have fecn a Charter 
made by king Edgar » In thele words : Ego E dg arus A--glorunm Bagias;, omnumeq; in- 
ſularum ocean, que Brit annians circumſacent, Imperator 3 Dominus , gratigs ago ipſe 
Deo ommnipotents regi meo, qui menm imperinns /ic ampliavit & exaltavis ſuper regnum pa-= 
trum meorum, ©c. miki conceſſit proputia dryinitas, cum Anglorum imperio onevia re gua 
inſularum oceart, cum ſuis ferociſſumis regibus nſque Norvegiam , maximamque pariens 
Hibernie, cum [na nebiliſſuma civitate de Dublina, Anglorum regno ſubjugare , quaprop- 
ter &f ego Chriſti gloriam & laudem tn regno meo exaltare , & eyes ſervictium amplificare 
deverns diſpoſni, &c. Yet tor that it was wholly conquered in the reign of Heary the 
ſecond, the honour of the conquett of /reland is attributed to him , and his tile was, 
Rex Angle, dominus Hibernie, aux Normannit, dux Aquitanie, & comes Anadegavie, 
King of England, Lord of Ireland, Duke of Normaxdy, Duke ci Aquitarm , and Earl 


of An'ow. That Ireland is a Dominion ſeparate and divided from England, it is evi- 


dent by our books, 20 H. 6. 8. Sir John Pilkingtons caſe, 32 H.6, 25. 20 Eliz,, Dyer 
360. Plow.Com. 360. And 2 R, 3.12. Hibernia habet parliamentum, er factum leges, 
er noſtra ft ra ron lig ant cor, quia non mittunt milites ad parliamemum ( which is to be 
underitoody unletle they be cipectally named) ſed perſone cornm ſunt ſubjetti regits fiene 
inbabitames in C aleſia, Gaſconis, & Guyan. Whereinic is to be obſerved) that the Iriſb 
mas as tohis iubjeRion) is compared to men born in Calice,, Gaſcoin, and Guyar. 
Conceroing their Laws, Ex rotuls parentinm de Anno 11 Regis H. 3. there is a Char- 
tec which that king made, beginning in theſe words Rex, &c. Baronibus, miliuibus, 
er omnibus libere tenemibus L. ſalmens, ſatis mt credimns veitra audivit diſcretio , quod 
quands bens memorie Johannes quendam Rex Anglic pater nofter venit in Hibernian, ipſe 
duxit ſecum wires diſcretos et legir peritos, quorum communi conſilia & ad inſt amtians Hi- 
bernenſium ſt atuit © pr <cepit leges Anglic anas in Hibernia, ita quod leges eaſdem in ſerip- 
turas redaitas reliquit (ub /igills ſwo ad ſcaccarium Dublin, So as now the Laws of Exg- 
laxd became the proper Laws of Ireland ; and therefore, becauſe they have Parlia- 
ments holden thece, whereat they have made divers particular Laws concerning that 
dominion, as it appeareth in 20 H.g. 8. & 20 El:z. Dyer 360, and tor that are dr of 
cain anto this day divers of their ancient cuttom$s» the book in 20 H. 6. 8. holdeth , 
that [relaxd is governed by laws and cuſtoms, ſeparate and divers from the Laws of 
England, A voyage royal may be made into /r:/and. Vide 11 H. 4.7. & 7 E. 4. 27+ 
which proveth it a diltinu&t Dominion. Andin An:0 33 reg. El. it was reſolved by 
all the Judees of England in the caſe of Orurke av Iriſh man, who had committed hig 

Treaſnin Ireland, that he by the ſtature of 33 H. 8.c. 23. might be indicted, arraign- 
ned, and tried for the ſame m England; according to the purview cf that ſtature : che 
words of which Gatute be, That all T' reaſons » Cc, committed by any perſon out of the 
realns of England, (hall be from benceforth inquired of, &'c. And they all reſolved ( as at- 
rerward they did allo in Sir Johs Perrets cale) That Ireland was our of the Realm of 
England, and that Trealons commicted there,were to be tried within Exgland by thac 
Scaruce. Inthe Statute of 4 H. 7.cap. 24. of Fines, proviſion is made for them char 
be our of this land, and it is holden 1n Pl. (om. in Scowels caſe 375, that he thar is in 
Ireland, is our of this land, and conſequently within that «= tghr not then 
the like plea be deviſed as well againit any perſon born in [reland, as ( this is againtt 
Calvin that is a Poſt-natus) in Scotland? For the Iriſhman is bory extra /igeantians 
regis regs (ui Angle, &c. which be verbs operativa 1n the plea: Burall men know), 
that they are vatural born Subjes, and capable ot and inhericable to lands in Exg- 
land. Laſtly, to conclude this part with Scotland ic (elf; in ancient time part of Scor- 


lard ( befides Berwick) was within the power and ligcance of the king of Exglazd, as 2<x*!and, | 


it appeareth by our Books 42 E. 3+ 2. the L. Beawmonts caſe, 11 E. 3«C. 2. $C. and by 
preſidents hereafter mentioned; and that part (though ir were under the king of Exg- 
lands ligeance and obedience ) yet was it governed by the Laws of Exgland.- Ex ret, 
Scotie, Anno 11 E. 3. amongit the records in the Tower of London, Rex, Oc. Con- 
ftituimns Rich. Talebot Juiticiarium neſtrum ville Berwici ſuper Twedans, ac ommninm 4- 
liarum terr arum mſtrarum in partibus Scoti, ad faciend' omnia & fingula que ad offici- 
wn Juſt iciarii periinem ſecundum legens et "7 HA regni Scotia, And after _ 
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26, E. 3. ex codem rot. Rex Hentico de Percey & Richardo de Nevil, &c, volumns 
et vobis et alteri veſtrum tenore preſentiam committimns et mandamns, quod homines 0. 
ftri de Scotia ad pacem et obediemiam noſtram exiſtentes, legibus, libertatibus, e liberi; 
Conſuerndinibus, quibss ipfe et amteceſſores ſui tempore celebris memorie Alex angri quon- 
dans Regis Scotie rationabiliter uþ fwerunt, uti et gaudere deber ent, prone 1m quibuſdam 
Indenturis, &c, plenins dicitxr comineri. And there is a Wric in the Regilter 295, a 
Dedimmns poteft arems recipiend; ad fidens et yacems noſtram homines de Galloway, Now the 
caſe inq2 Edw. 3. 2, ( which was within fixteen yeares of the ſaid grant, concerning 
the Lawes in 26 E. 3+) ruleth ir, That ſo many as were born in that part of Scorlas 
that was under rhe ligeance of the King, were noaliens, bur inheritable to lands in 
England ; yet was that part of Scotland in another Kingdome governed by (erera1 
Lawes, &c. And ifthey were natural Subjects in that caſe, when the Kiog of Eng - 
lend had bur part of Scotland, what reaſon ſhould there bz, why thoſe that are b-rn 
there, when the King hath all Scotland, ſhould not be natural SubjzRs, and no ali- 
ens? So likewiſe Barwick is no part of England, nor governed by the Lawes of Er-- 
land; and yet they that have been born there, fince they were under the obedience v5 
one King, are natural born SubjeRts, and no aliens, as it appeareth in 15 R, 2, cas, 
7.8c. Vide 19 H.6.35-& 39 H.6.39. Andyet in all theſe caſes an exam"les, 
if this new deviſed plea had been (ufficienty they ſhould have been all aliens a9ain' 
ſo many jadgements, reſolurions,authorities,/and judicial Preſidents in all ſucceilions 
of ages. There were ſometimes in E-gland, whiles the Heptarchy latted, even 1e- 
veral crowned Kings of ſeveral and dittint Kingdomes, bur in the end the z5+57 
Saxons got the Monarchy, and all the other Kings melted { asit were their Crowns 
to make one imperial Diadem for the King of the Weſt Saxons over all. Now when 
the whole was under the a&tual and real ligeance and obedience of one King, were 
any that were born in any of thoſe ſeveral and diftinct Kingdomes, aliens one to ano- 
ther ? Certainly they being born under the obedience of one King and So: ercion, 
were all natural born ſubjects, and capable of and inhericable unto any lands in any of 
the faid Kingdomes. 

In the holy Hiſtory reported by St. Lake, Ex dit amine [j5r tus ſanctr, cap.21.Cf 2 2, 
Act. Apoftolorum, it 1s certain, that St. Pax! was a Jew, born in 7 «7ſu:, a famous Ci- 
ty of Cificia : for it appeareth in the faid 21 chapter, 39 verſe, by his own word: : 
Ego homo ſum quidem judens a Tarſo Cilicie non ignete civitatis municeps. Ard inthe 
22. chaprer, 3. verſe, Ego ſum vir Judens nas 7 ar ſo Cilicia Fc, avd then made that 
excellent Sermon there recorded, which when che Jews heard, the Text faith, veric 
22, Levaverunt vocem ſnam dicentes, tolle de terra hnjnſmodi, non enim fas eft enum wite- 
re: vociferantibus antem cis & projicientibus veſtimenta ſua, & pulverem jactamibus in 
acrem, Claydine Lyſias the popular Tribune, to pleaſe this curbulent and prophane 
multicude ( though ir were utterly againſt juſtice and common reaſon ) the Text 
faich, Jeſſit Tribunus induci eun in caſtra, 2. flagellis cedi, & 3. terqueri enm / quid 
ita?) mt ſciret propter quans eanſans ſic acclamarent : and when they had bound -ax/ 
with cords, ready to execute the Tribunes upjult commandement, the bleſſed Apoltle 
( to ayoid unlawfull and ſharp puniſhment ) rook hold of the law of a heathen Em- 
perour, and faid to the Centurion ſtanding by him , S: bominem Romanum > inde - 

natum licet vebis flagellare? Which when the Centurion heard, he wenc to the Tri- 
bune and faid, On:d actwrus es ? Hic enim hone civis Romanus ff. Then came the 
Tribune to Paxsl, and ſaid unto him + Dic nihs fi tw Romanus et ? at ille dixit, etiam. 
And the Tribune anſwered) Ego multa ſumma civitatem hanc conſequuatus ſum. Bur 
Pax! not meaning to conceal the dignity of his birth- right, ſaid, Ego avtem + nates 
ſ«*m: asifhe ſhould have ſaid ro tbe Tribune, you have your freedom by purchaie 
cf money, and I ( by a more noble mean ) by birth-righr and inheritance. Protinus 
ergo ( ſaith the Text ) diceſſernnt ab ills qui illum torteri erant, Tribunas quoque timmit 
_—_ reſcivit, quia civis Romanns efſet, + quia alligaſſet enm. So as hereby it is 
manifeſt, that Paw! was a jew, born at Tarſss in Cilicia, in Aſia Minor, and yer being 
born under the obedience of the Rewer Emperour, he was by birth a citizen of 
Rome in Exropa, Chat is) capable of and inherirable toall privileges and immunities 
of that city. Bur ſach a plea as is now imagined againlt (a/vin might have made Sr. 


Li aul an Alien to Rewe, For if the Emperour of Rome had ſeveral ligeances for 
io every 
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every ſeveral Kingdome and Countrey under his obedience, then might it have been 
faid againſt St. Paw, har he was exirs ligeamianm Imperaroris regni ſui liale, & infra 
Degamians Imperatorit regni ſui Cilicit, Fe. Bur as Saint Pant was Judens parrik 
ER pats ' privilegis , Jadens -natione & Romanus jure nttionam ; 10 may Calvin 
ſays that he is Scotus patrria & Ang ins privilegio, Scotns natione & A ng lus jure nati- 
Oatim« . : ; yF: 2 \s 165d $54 

Samavia in Syria was the chief Ciry of the ren Tribes ;' bur it being uſurped by the 

king of '5ynia; and the Jews taken priſoners, and carried away in captivity , was after 
-nhabited dyche Pamyws. Now albeit Semarie of right belonged co Farie 1 yet be- 
cafe ihe people of Samaria were not under aRual obedience $ by the judgement of 
416 chief Jullice of the whole world they were adjudged 4 liexigene, Aliens : For 
io whe Ev it St. Lavke, c.1 7. when Chrilt had cleanied the ten Leapers , Unus an- 
tem ex jm goo the Text ) «t vidir qui mundatss eſt, regreſſns oft, cums mag na voce 
maguificans Dewm, & vecidit in faciems ante pedss cjus gr atias agens , & hit erat Samari- 
Sz Bs Jeſs reſpondent dixit, nowie decem mundats ſunt, & rovenowbs ſwat > Non off 
invents; qui redirer & daret gloriam Dev niſs bic alcenigexa, Sc as by his judgement this 
Samaritan was eAlienigens , a Stranger born, becaulc he had the place, bur wanted 
obedience. Er ff defit obediemia non adyruat loews, And thisagreeth with the Divine, 
who faith, 55 locxs ſabvare potniſſer, Saran de clo proſua inobedbentia non cecid:fſet, A- 
dom in paradiſe non cecid'ſſet, Lot in monte 101 eecidiſret, ſed potins in Sodom, 

6.” Now reteth the fixth parr of this divifion, that rs'roſay, fix demonſitative illa- 
tions, or concluſions, drawn plainly and expreſly from the premiles. 

1; Every one that is an Alien by birth» may be » of tniight have been an enemy by 

accident ; bur Calvin could never at any time be an enemy by any accident; ergo he 
c:nnot be an alien by birrh. Vide 3 3 H.6.fol.1. the difterence between an alien enemy 
and a ſubjeA rraytor. Hoſftes ſunt que wobis, vel quibus nos bellum decernimus z caters 
#11. pe goon The major iS apparent and is ptÞved by that which hath been 
laid. Et Magna Chartacap.30-19 E.4.6.9 E.34.1.27 E.34-2.4 H.5..7.14 E, 
- Pat 2 2% £5. ms # 
DS ever acr bor under one natural ligednce 2nd obedience,due by the Law 
ofNature co one Soveral nare narural born Subje&ts : Bat { alvin was born under One 
natural ſigeance and obedience» due by the Law of Nauure to one Soveraign; ergo he 
is a natural born tubjeR. ; # 

' 3» Whoſoever is born within the Kings power or protection , is no Alien: 
But Calviz was born under the Kings power%and protection; ergo hee is no 
Alied. h yi rs 

4. Every ſtranger born muſt ar his birth be either micxs, or inimicas : Bur Cal- 
vis ar his birch could neither be amicss por imimices ; ergo hee 15nottranger born. 
Ininvicus hee cannot be, becanſe he is ſubduns,” and tor that caule allo hee can- 
not be amicss ; neither now can Scor'a be ſaid co-be ſolam anmici, as hath þeen 
{aid. - 

$. Wharfoever is due by che law or conſtitution of man, may be altered : Bur na- 
rural liccante or obedience of the ſubxR tothe Soveraign cannot be altered } ergo 
natural ligeance or obedience to the Soveraign is nor due by the law or contticution 
of mah.” Again, whatſoever is doe by the Law of Nature, cannor be altered : Buc 
ligeance indodedienet of the ſubje& tothe Soveraign is due by the law of Nature ; 
ergair candor be alrere#, It hath been proved before , that ligcance of obedience of 
the infeffor to the ſuperior, of rhe fubjeX ro the Soreraign , was due by the Law of 
Nature many thouſand years before any Law of mat was made : Which ligeance or 
obedience (being the onelymark to dillinguiſh a ſubje& from an alien ) could not be 
altered; therefore ir remaineth till doe by the Law of Nature, For Leges nature 
perfeRt;ſſime ſunt & immutabilery humani vers Juris conditio ſemper in infiuituns de- 

carrit , & nikil eſt in eo quod perpetno ſt are poſſu. Leges humane naſcuntsr , yiuunt , & 
woriumur. | —_—. | 

Laftly , whoſoever athhis birth canwor'be an alien roche King of England, cannot 

bz an alien to apy of his ſubjeRts of ae - Lobdrrarg at his bicth could be 
no alien to the king of England ; ng v che Plainrif catmor be an a'ieh toany of the 
ſubxRs bf England, "The major a wor bot 1+ og perſpicnt vere, For 
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tO the 9407 it 15 tO be obterved., that whotoever is an alien born, 15 lÞ aceounted in 
Law inr<ipe& of the King: And that appeareth frtt by.the pleading 10 oftep beiore 
remembred, that he mult be extrs ligeaniam Regis, Withour.any mention making of 
the ſubje. - 2+ When analienboro-purchaletb any lands, the-King onely ſha}l have 
them , though they be holden of aſubjeR 4 in which caſe che ſubject loſcch his Seig- 
nioric. And as it is ſaid in our Books; an Alien may purchaſe ad proficuu m Rygis ; 
bur the a&t of Law giveth the alien nothing]: And theretore. it a woman alien 
marcieth a ſabjeRs ſhe ſhall nor be endowed ,, peither ſhall an alien be tenant by the 
courteſie. Vide 3 H.6.5 5.4 H.3-179. - 3» The lubxR (ball plead, that the defendanc 
is analien born for the benefit of the king ,4hache upon office found may ſeize , and 
2. that the Tenant may yeeld tothe King the land) apd not, tothe alien, becauſe the 
Liog hath beſt right thereunto. 4. Leagues berween our Sort raten and others are 
the onely means to make aliens friends, & fadesapercutere, to make Leagues, .onely 
and wholly pertaineth to the king, 5. Wars do make aliensS.enemics, and bellyne in- 
dicere belongeth onely and wholly to the kings and noc tothe ſubjeR) as appeareth in 
19 Ed.4.fol.6. 6. The king onely withour the ſubje& may make nor onely Lercers 
of SafſeconduR, bur Letters Patents of Denization, 10 whom,and how many he will, 
and enable them at his pleaſure co ſue any of his SubjeAs 10D any action whatſoever 
real or perional , which the kipg could noc doe without the ſubjecr, Ty the ſubject had 
ary intereſt given unto him by the Law in any thing concerning anaiien born, Nay, 
the Law is more preciſe herein, than in number of other caſes, of higher nature - for 
the king cannot grapt to, any other to make of (irapgers born denizens; 1t is by the 
Law it {elf ſo inſeparably and individually annexed co his royal perion ( as the book 
isin 20 H.7.fol,8.) For the Law eſteemeth it a point of high Pretogative , Jus waje- 
ftatir , & inter inſignia ſumme poeteſtatis , to make aliens born ſubjxeas of the Realm, 
and capable of che and ances of Exglaxd., in ſuch ſort as avy natural born 
ſubjeRis. And therefore by<che Staruce of 27 H.8.c4p.24- many of the moſt anti- 
ent Prerogatives and royal Flowers of the Crawn , as authority to pardon Treaſon , 
Murcher, Manſlaughter, and Felony, power to make Juſtices in Eyre » Juſtices of Aſ- 
fiſe Juſtices of Peace and Gaol Pelivery, and ſuch like, having been ſevered and 
divided from the Crown, were again reuniced tothe fame : Bur aurhoricy to make 
Letters of Denization, was never mentioned therein co be reſumed , for that never 
any claimed the ſame by any pretext whatſoever, being a marrer of ſo high a point of 
Prerogative. So as the pleading agaiok an alien » the purchaſe by an a!1ep , leagues 
and wars between aliens, denizations, and ſafeconduAs of aliens, have aſpeR onely 
and wholly unto the king. Ic followeth therefore , that no man can be alien to the 
ſubjze& that is not avalien to the. king, Non poteſt eſ:e 4lienigena cor pori qui non oft cap 
ti, non gregs qui non eſt Regi, # 
The authorities of Law cited in this caſe for maiptenanee of the Judgement, 4 H. 
3- tit, Dower. Bratton lib.s, fol.427, Flat lib.6.cap 47. IniemprE. 1. Hinghams Re- 
port, #7 Ed.2.cap.12.11 Ed.3.£4p. 2. 14 Ed,;.Statut. de Francia. 42 Ed.;.fol.2 . 4: Ed. 
3-c4Þ.10. 22 Lib. Aſi. 25.13 Rich.2£80.2«15 Rjch.2<ap.7.11 Hen 4 fol.1g.1; H4. 
fel.26.14 Heng fol.19.15 Hen 4, Staturuns de Guyan, 29 Hen.b. tit, Eftoppel 48, 28 H. 
6.cap 5.32 Hen. 6.fol.23.52 Hen.6. fol.26, Littl. temps Ed.q.. lib.2.cap.Villenage. 15 
Ed. 4.fol.15.19 Ed.4.6. 22 Ed.qcap.s. 2 Ricb.3.2.& 12.6 Hen, 8.fol.2. Dyer. 14 H. 
$.c4p.2- No manner of ſiranger born outof the kings obeylance, 22 Hen. 8.cop.2. 
Every perſon born our of the Realm of Exglazd, our of the Kings obeylance, 33 H. 
8.cap.16. 25 H.8cap.15 &c.4 Edb.Plowd.Comment. fol. 2, Fogaſier caſe. 2 & 3 Phil. 
& Mar. Dyer 145. Shirleys calc. 5 Eliz.Dyer 224. 13 Eliz.£4p.7. 4 Barkrnpes, All 
Commiſſions antient and late for the finding of offices, to intitle the King to the 
lands of the Alien pee - Alſo all Letrers Patents of Denization of ancient and later 
eimes doe prove , That he is no alien that is barn under the kings obedience. 


The 5.ge- Noware we come tcoconhider of legal intrenicaces : And firſt of ſuch as have 
—_— been obje&ed againſt the Plaintif , avd ſecondly of ſuch as ſhould follow > if ic had 


ing in. PD adjudged againft the Plaintif,. - 

conveni- Of ſuch inconveniences as were objeRted againſt che Plaincif, there remain onely 
encics, four to be anſwered; for all the reſt a clearly and fully Catisfied before, 1. Thac if 
Et, Poftnats 
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Pojtueti ihonld be inhericable co our laws and inhericances, it were teaton that they 
ſhould be. bound by aur Laws; bur Poſtnari are not bound by our Statttte of: Com>+ 
mon Laws; foribey having (asit was objected ) never ſo mnch freehol&'or inheri- 
tance3cannot be returned of juries , nor tubject to (cor or loc, por chargeable to Sub- 
fdies or Quiozimes, nor bound by any Acc of Pariiament made in _—_— +» Whe- 
ther one be born within the kingdom of Scorlard, or no, is not tryable in England ; 
for that it is a thing done our of this Realm, and no Jury can be reviirned tor-che 
eryal of any ſuch litue : And what inconvenience ſhontd thereof followAIf ſach pleas 
that wanted tryal ſhould be allowed (for then all aliens might imagine thelike plea) 
they that objected ir; left it to the conſideration of others. 3. It was objected; rhar 
this Innovation was fo dangerous, that the certain event thereof no mancould fore- 
ſce> and therefore ſome thought ir fic, char things ſhould Raid and continne as they 
had been in former time, for fear of the worit, 4. 1f Poftnati were by Law legitima- 


ted in Eaglend, it was objected what inconvenience and confuſion ſhout fellow, if 


( for the puniſhment of us all ) the Kings royall Iſſue ſhould faile;, &c: whereby 
choſe kingdomes might again be divided. All the other arguments and'objections 
that bave made, have been all anſwered before , and necq not to be repeated a- 


oy Tothe firſt it wasreſolved , Thar the cauſe of this doubt was the miſtaking of 
the Law : Foc it a Poitnatus do purchaſe any lands in England he ſhall be ſubject in 
reſpect thercof , not onely tothe Laws of this Realm, but alſo to all ſervices and 
comribarcions, and to the payment ot Sublidies z Taxes , and publique chatges, as any 
Denizen or Engiiſhman ſhall be z nay, it he dwel in England; the King may command 
him by a Writ of Ne exeat Reguurs, that he devart not ont of England. Bur if a 
Poftnarxs dwel in Scotland, and have lanis in Exgland, he ſhall be chargeable for 
the ſame to all inrencs and purpoſes, as if an Engliſhman were owner thereof, ard 
dwelc in Scotland, Ireland, in the les of Man, Jernſey,or Gerſey, or elſwhere. The 
fame Law is of an Iriſhman that dwels in 1relard, and bath land in England. Buc 
if Poſtuaz; , or Iriſhmen, men of the Iles of Man, Jernſey , Gerſey , &c, have lands 
within England, and dwell heres they ſball be ſubject coall lervices and publique 
within this Realmas any Engliſhman ſhall be. Soas ro ſervices and charges z 

the Poftnari 20d Englilhmen born are all in one predicament. 
2+ Concerning the tryal, a threefold anfwer was thereunto made and reſolved. 
1- Thar che like objection might be made againlt /riſhmen , Gaſcoins , Normans , men 
of the lies of Mean, Jeraſey, and Gerſey, of Berwick-$c.all which appear by the rule 
of our books to be natural born ſuby:cts; and yer no Jury can come our of any of 
thole countries or places; for tryal of their births there. 2. 1f the demandmanc or 
incif in any action concerning lands be born 1n [reland, Jernſey , Gerſey , &c, our of 
che Realm of Englard, it che repanc or defendant plead » that he was born out of the 
ligeance of the king» &c. the demandant or plaintif may rep!y, chat fie was born un< 
under the ligeance of the King at ſuch a place within Englexd; and upon the evidence 
the place ſhall nor be material, but che oply Iflue ſhall be » wherher the demandanr 
or plaiccif were born under the ligeance of the King in any of his kingdoms or domi- 
nions ſoever - And in that caſe the Jary ( if they will) may find rhe ſpecial marcer, 
viz., the place where he was born, and leaxe it to the jadgemenc of the Court ; and 
thac Jurors may take knowledge of things done out of the Realm in this and like 
caſes, vide 5 H.7.8.b. 20 Ed. 3. Averrement 34. 5 Rich.2.tit, Trial 54.15 E4.415» 
32 Hes.6. 25. Fitz... Nat. Br. 196. Vide Dowdales caſe in the ſixth part of my Reperts, 
fol.47.and there divers other judgements be vouched. 3. Brownin «Anno 32 Hen, 


6. a then lately given, chat where the defendant pleaded , that 
the plaintif was a Scot, born ar St. Jes Town in Scotland, out of the ligeance of the 
King; wh they were ar Iſſue» and thac Iflue was tried where the Writ was 


brought, and that apyeareth alſo by 27 A ſpl. 24. that the Jury did find the Prior co 
de born in Geſcom >7 = ſo much Lak, proved by the words 'trove fuir.) And 
20 Ed.3 tit. Averrement 3 4. in juris trum, the death of one of the vouchees was al- 
leged at ſuch a Caſtle in Bricais, and this was inquired of by the Jury : And ic is hol» 
den in 5 Rich.24it. Trial 54. That if a man be adhering tothe enemies of the King 
in Frexce, his Land is forfeicable, and his adherency ſhall be cryed where che land is, 
2s 
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Ciarimes hath been doney as there it.is daid by Selknap : And Fitz. Net. Bre.x 96, 


« Mortdawnc*, if the anceltor died in iivere peregrinatianmis ſue verſe. terram (anil aw, 
the jury ſhall inquire of it. Bur ip the caſe 4x barry ſeeing the Defendzoc harh plead- 
ed the crach of the caſe, and the Plaintit hath not denied 1c) bur demurred upon the 
ſame,and thereby confelicd all matcers of tztts the Court now ought to jnodge uvon the 
eſpecial mactery even as ita Jury upon an uite joyned in Exgland, as 1s atoreia1d, had 
found the eſpecial matter,and letr ic to the 'Courc. 4 
-- 3+: Tothe third ic was anfered and relolved; That this judgement was rather 4 
renovation of the judgements and cen{ures of the reverend Judges amd Sages © the 
law in ſo many ages palt thap any innovai ion, as K appeareth by the books 20d bock 
caſes before recited : nei. ber have Judges powerto judge accordivgn:co that which 
they think4d be fir bur char which out & the liws they know to beright and cordo- 
nanc to law:, !Judex bonus nibil cx ar birrio fus fciet > nec rrepoſite domettice volaeny ar, 
fed juxtalrges of jure prorumiente And as for timeres, fears 2rounded- upon no Ju8 

G mew Cadpent in conjt amen vVITum, vant (1907 C5 «/t mand: fo an. | 

4- And as 40 the fourth» it is leſs than a aream of a ſhadow, or a ſhadow of a dream: 
far as it bath been okcen laid;Natural iegittmation rceipeReth aRual obedience to the 
Soveraign at the time of the birth : for as the Artenari remain alicns as to the Crown 
of England , becauſe they wete born whep there were ſeveral Kings of the ſeveral 

inedoms» and the uniting of. che kingdoms by deicent (ublequenty canoor make him 
2 Subject eo that Crown to which be was an alien at the time ot his bicth :.50 aibeic 
the kipgdoms (which Almighty God of his infinic goodnets and mercy divert) ſhould 
by deſcent be divided, and governed by ieveral Kings; yer was it refotred) [hc all 
thoſe that were born upder one patural obedience, whiles the Realms were united 
under one Soreraign, ſhould remain natural born Subjects, and no aliens; tor that 
pacuralization due and veſied by birthrighr, cannac by any ſeparation of the Crowns 
afterward be taken away : nor he chat was by judgement of Law a natural Suby:& ar 
the time of bis hicth, become ap alien by tuch a matter ex poſt fatto. And iv thar 
caſe, upon ſuch an accident, our Poſtnarns may be ad fidew mrrinſque Regis, as B atton 
ſaich in the alore-remembred places fol.4 27+ Sicur Anglicns nou andicur in placitands 4- 
liquens de terris (+ tenement is in Francia, ua nec debet F rancigexa Of Aliers pena qi fuerit 
ad fhdem Regis Fr ancie andiri placirando iy Anglia ; ſed (4men ſore aliques Francigene tn 
wad! tony a 96% 1 hk, of ry yogi ogg arty ers & 

ct qus placitant his et i i, £4r7atione qua [um fidem utrin s, ficat fart pp ilbifel- 
Re ths ex manens in Anglia, & CM. de Gynes + rabbrs Rs , cr ali 
plares, Concerning the reaton drawn from the Ecymologies, ic made againſt them, 
for that by their own derivation, aliexe gentis and 4bene ligeatie is all one : Bur ar- 
cs drawn from 1/496 rk are 100-Weak and toolight for Judges to buiid 

rheir oe rays 5 - for Sa@penumeres ubs proprieras verborum attenditur , ſenſas vert - 
tatis amigtiter : and yet when they agree withthe Judgement of Law, Judges may rf- 
them for ornaments, Burt on the other fide, ſome inconveniences ſhould follow ,it 
the plea againlt the Plaintif ſhould be allowed : for firlt ic makech Ligeance local; vs- 
delicet, Ligeantia Regis regs; ſpud Scotia, and Ligeartia Rypirre 3/7 Anplie : where- 
neal follow, Firlt, That faith or ligeance, which 15amivertal, ſhould be con- 
fined within locall limics and bounds ; Secorſdly, That the Subje& ſhould nor be 
bound 10 ſerve the King in peace of in warre ouc ot chole limits; Thirdly; it ſhould 
illegirimate many; and fome of noble blood» which were born in G efcoign, Guyas , 
Normandie, Callice, Towrnay, France, and divers other of his Majeilies Dominions, 
whiles the ſame were itt actual obedience, and in Berwick, treland Jernſey, and Ger- 
ſep if this plea ſhould have been admitted for good. And thirdly, rhis {trange and 
new deviled pleainclineth coo much to countenance that datgerous and deſperate er- 
y of the Spexcers » touched before, to receive any allowance within #e/tnsn- 

er Hall. "*; ' 

- In the proceeding of this caſe, theſe things were obſerved, and fo did the chief 
Juſtice of the Common pleas publiquely deliver inthe end ofhis argument in che Ex- 
chequer | Chamber. Firft, That vo commandemenc or meſſage by word or wri- 
10g was ſenc of delivered from any whatſoerer to any of the Judges, co canie 
them ts incline ts any opinion in this caſe : which 1remember, for thac it is honou- 
rable tor the State, and conſonant to the Laws and Statutes of this Realm. Secondly 

there 
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inere was oblerved, what a concurrence of Judgementsy Retolntions, and Rules there 
be in our books in all ages concerning this cale, as it they had been prepared for the 
deciding of the queſtion of this point : and that { which never tell out in any doubc- 
fall caſe } no one opinion inall our books is againſt chis Judgement. Thirdly, Thac 
the five Judges of che Kings Bench , who adjourned this caſe into the Exchequer 
Chamber, rather adjourned it for weight than for difficulty, for all they in their ar- 

uUments #4 voce concurred with the judgement. Fourthly, That never any caſe way 
adjndged in the Exchequer Chamber with greater concordance and lefle vatiety of 0- 
pinicns, the Lord Chancellor apd twelve of the 'Judges concurring in one opinion; 
Fifthly, That there was not 1n any remembrance io honourable, great, and intelligenc 
an aucitory at the hearing of the arguments ot any Exchequer Chamber caſe, as was 
at this caſ: now adjudged. Sixthly ic appeareth, That Juriſþruden'ia legis communis 
Anglie eſt ſcientia ſocialis & copioſa : ſociable) in that it agreeth with the principles 
and rules of other excellenc Sciences, di+ine ard humane : copious, for that quamis 
ad ca que fr equeniins accidun jura adapt antur ; yerina cale lO rare, and of ſuch a qua- 
lity» that lofie 15 the aſſured end ot che practice of it ( tor no alien can purchaſe lands, 
but he loieth them, and ſo fatto the King 15 intitaled thereunto) inreſpe& whereof 
2 man would think few men would attempt it) there ſhould be ſuch a multitude and 
Exrravo of authorities in all ſuccefſions of ages, 1n our books and book caſes, for 
the dec iding ©: a FoLRL of fo rare an accident, Et fic deter minata & terminata et 
ite aue/t:o. 

4 $ ; _ quo wiſts © per cur” domini Regis bic plenine intellet?” om:ibus et ſingulis premiſſir, 
diligenterqae inſpect” or examinat', marurag, deliber ations ir de habit', pro eo quod widetur 
cur domini Regis nw+C hic quod placitum predilt um per preditt” Richar dns Smith et Nich, 
Smith ſuperins placu” minus ſ»fficiens mlege exiſt, ad preditt” Roberrum (alvin 4 re- 
frouſ. ad breve ſuum pr edittum babend', repellend.. | [des confidertt” «ft per cure domini 
Regis nune bic. quod predict. Richar dus Smith © Nicholans Smith ad breve iplins Rober= 


t6 witerins reſpond + 


Mich. 26- & 27 Eliz. 


Bulners Calc, 


Kiwer of Dalling in Norfolk brought an ARion upon his Cale againſt George Smith, 

and declared, How that one Henry Heydon Eiquire did recover 201. 1n:he Com- 
mon Pleas againti the Plaintit, and after Judgement, and before Execution , the ſaid 
Henry Heydon dyed, and afterwards the {aid Detendant knowing thereof, at F. inthe 
County of Norfolk, to outlaw the Plaintif upon the faid Judgement in the name of 
Hen y Heydon malitiose & deceptive machinatns eſt, in pertormarce of which the De- 
teudant Trim, 23 Eliz..at VVeſtminſter in CMidd. took forth a writ of Capias ad Saris - 
faciend* inthe nam- ot the ſaid Hewry apon the ſaid J udgement, direted to the She- 
tits of London, who by the procurement of the Detendanc returned Non off invents ; 
whereupon the Defendant purchaſeda Writ of Exigent in the name ot the ſaid Henry, 
which Wric the faid Sherits by the procurement ot the ſaid Defendan: returned, rhat 
ar ſeveral Huſtings the now Plaintif had been demanded , Er ad Hwuſftinyum de coibus 
placuis tert' in Guildhalda ciynat. preditt. die Lune prox. poſt f. ſlum Apoſtol' Simonis & 
Jude, Anno (upradit. pred. the now Plaintif quins. exactss fwit, &c.. et ideo ipſe the 
Plaintif xzlagarus fwit : And afterwatds Paſe. 24. Eliz. the Defendant purchaſed our 
of the Common Pleas a Writ of Capias melagarwrn, in the name of the ſaid Henry, di- 
reed to the Sherif of Norfolk to arreſt his body, &c. which Writ did mention that 
the ſaid now Plaintif was outlawed de Lane prov. ante 7 et Apoſtolorum Simonis et 
J«de, &c. And the faid Writ the Defendant at YY, atoreiaid in the ſaid Covory of 


Norfolk, 


uy 
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: Norfolk, did deiiver £O one Kybers Godfrey then Deputy to the Shexiit ot the laid 
County, to the intent that he ſhould execute the ſaid Writ ; the which Robere by 
force of che ſaid Writ took and arreſted che now Plaintif,and did 1mprifon him by the 
ſpace of 2. moneths, until the now Plaincit purchaſed his Charcer ot pardon, by rea- 
lon of which Ontlawry he forfeited a'l his goods and Chatiels : And upon this decla- 
ration the Defendant did demurr in Law ; An che principal caute ot the Demurrer 
was, becaulc that this Action by the pretence of che Deten.;ant , ovgh: to have been 
brought in Afidd', where the wrong began , for there ( as it was laid ) the Detendanc 

* took out as Well the Capias 4d Satisfaciend. as the Ex:igemt and the Copias Hilagaturs 

alſo. And although the CapiasHilagar. was execured in No fo/k.yet the Action oughr 

o be brought where the wrong began; as in the caſe of Conſprracie in 42 E. 3. 14. and 

#:*diver3 other caſes were put; Alio,by the Ortlaw:y which was in Lond, all his goods 

/ & Chartels were torteired,where it is more reaicn to bring the Aion, than ip Norf, 

| Bur it was anſwered and retolved, That the Action was well brought in N;rfolk, 

4 - for it is a Maxim in Law, quod ibs ſemper debet fieri triatio, ubi juratores meliorem poſ- 
L of He - 7 » rem p 

« ſunt habere notitiam. And 1n Norfolk, was the vilible wrong, for there the plaintif wag 

700 ole amige riſoned tor the ſpace of rwo moneths, and therefore it is grea*® reaſon the plain- 

"I tit have his ation there, and it doth not appear by the Record what goods ard chat- 

rels the plaincif had at the time of the Outlawry, bur for the aggravating of the da- 

mages, the plaintif may give in evidence what gocds and chattels he hath forteited by 

e Urlagerie. Andthis ation doth conhit upon two parts, one, matter of record, 

and the o:her matter in fact ; and none of the matters of record, bur it is mixed with 

matter in fa and there is no matter of fat, bur ic is mixt with matter of record - 

tor the Writs and the Utlagery are matters of record, but mixed with matters in ta, 

fc. taking torth, and proſecurfon of them by the defendant inthe name ot Henry Hey- 

don, which are marters in fac : a!ſothe impriſonment is a matter in taR, but it is 

mixed with the Writ of Capias mtlagaturs, which is of record ; ſc. it the plaintit was 

arrelied by verrue thereof. And matters in fa&t ate tryable only by the Country, 

and not matters of record : and when one matter in ane County is depending upon 

che matter 1n the other County, there the plaintif may chooſe in which County he 

will bring his aRtion, ( 1t not, that the detendanc upon the general ifſue pleaded, 

ſhall be prejudiced in his trial, as he ſhall not be in this caſe; as it erwo conſpire to 

endice a man in one County, and they by their malicious prolecution make the exe- 

cution of their conſpiracie in another County, and there cauſe the party to be in- 

diced, the plaintit may have his a&ton ot conſpiracie in which County he will, 

for they pur their contpiracy in one County, inexecttion in the other, and the mat - 

rer of record of the indictment is mixed with matter of fact. Bur if they conſpire in 

o12 County, for torce of which conſpiracy, without any other acc by them, he is in- 

died in another County, there the writ ought ro be brought in the County where 

the conipiracy was, tor the defendants have done nothing in the County where the 

indiament was nor were parties nor privies tothe finding of the inditment, but 

only by the conſpiracy in the other County. And the ſame appeareth in 14 E. 4. 3.6. 

and ſo the books in 432 E. 3. 14. 20 H.6. 10, Fitz, N, B, 116. 6. and other books 

are well reconciled. It a Manaile be made in Eſex by which my Tenants do depart 

in Londes, I ſhall have my Acionin Eſſex, and not in London ; for in luch Caſe I have 

done nothing in London, 9 H, 6.42. In all Caies where the Aion is founded upon 2. 

things, and both are material,or traveriable, aid the one withour the other doth noc 

maintain the AQtion,there the Pl.may chuſe to bring bis a&ion in which of che Cour - 

ties he will; as if a Servant be retained in one County and departeth in another, and 

therewith agreeth 41 E. 3.1.34 H.6.18.38 H.6.15. 14F.4.6. 20H.6.11.29 H.v, 

&r,18, Vide 20E. 3.25.@c. Soita Man be arreſted in execution in one County » 

2nd he eſcape into another, the Plaintif may chuoſe co bripg his Aion ip which ot 

the Counties he will, and therewith agreeth 14 E.4, 3. 3o H.6.6. 11 Eliz, Dyer 

278. Soina Writof Annuity founded upon preſcription againſt a Man of Religion » 

or body politique , where the Church or houſe is 1n one County, and the ſeihp is 

alleged in another County, the Plaintif may chooſe in which County he will brivg 

his Actions 48E. 3.26. 4 H.4.1. 4 H.6.5.6. 10 H. 6.19. 39H. 6,15. 2 E- 


4-28 4E,4, 26. &, F, N, B, t52, Otherwiſe if the Annuity be granced in 
one 
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one County, to be paid in another, the aRion lyerh where the yrant was; and lo is 8 
H.6, 23. Soita mancice one in one County te ap;ear betore the Admiral in ano- 
ther County) for a thipg done in the body of the County) by force of which the parry 
appeareth, he may have his ation in the one County or the other at his pleaſure, 5 
CAle Dyer 1594.01.42 E.3.14. 44 E.3.3132-46 E.3.8.3 H4.z.4, 33 HS. 14. 14 
E.4.3- The lame Law of the Spiritual Court. So it the Detendanc caſt a groteRtion in 
one County, and remaineth in another , he may bring his action in which of the 
Counties he plealcth, vid. 20 H.6. 10, Soifa man hath a tiroak inone County, and 
he dicth in an9her County, the appeal of Murder may be brought in che one or th'o> 
ther County, and ye: the Defendant did nothing inthe County where? the party s 
eth, bat che death which followeth the firoak maketh che Felony, 18 E. 3.32. 9 H. 
6.63-45cAP. pi.9. 43 Edig. 3 H.iJ.1it. 4 H.7.18, 6H. 7.10. 11 H. 4. 93. 
It a-man commit Robbery in one Counc\ ,1nd carrieth the goods into divers Counties, 
the party robbed may have an appeal of Felony in which ot the Counties he will , bur 
pot 2n appeal of Robbery bur only in the County where the Robbery was done; For ic 
is felony 10 all the counties where the goods are carried ( tor felony doth not deveſt 
property) bat it 15 not Robbery (which ought to be done to the pezſon of a man) bur 
only in the county where the Robbery was done) v.4 H.7.54.29H.8. 9.40 Dyer, 11 
H.4-93+-V: 3E.3. Af.446. In Debt if a man dittraineth upona Leaſe for years in one 
County, of land in ancther Countys he ovght to bring his Action where the Leale was 
made & an where the Land lyeth; for the action is grouuded uvon the contra ma 
by the Jeale,38H.6.1 5.accer Cur.8 H.6,23.10c.vig Hier 14 E.4.3. 29 HD) [4] 
So the Law well explained in cales in which are varieties ot opinions 1n our 

Buc if a leaſe be made in one County,and the Land lyeth ip anotber.the Action of walt 
ſhall be brought where the Land lyerh, and not where the Leaile was made, aithough 
the term be paſſed; tor the land and damages, or damages only tor the walie , ſhall be 
recovered, 14 E.4. 3-acc. Ifa man promiſeth ro cure one 10 one County , and mii- 
doch in another, che Plaintif hath his ele&ion to bring his ation in which of che 
Counties he will, apd cherewith agreeth 11 KR. 2» Attn ſur le Caſe 37. It a man 
doth not revair a wall in Eſſex which he ought to repair, tor which cau'e my Land in 
Midd. is drowned, 1 may brivg my a&ton in Eſſex, tor there is the Detendanrs faulc, 
as it is adjudgedin 7 H.4.8. or I may bring it in Afad. for there | have the damage) 
as it is proved by 11 R.2. Attion ſur le Caſe 3. So if one forgeth a Deed ww one Coun- 
ty, and proclaimeth it in another, the Plaintit may chooſ- in which County to bring 
bis action, 29 H.8 38. Vide 22 H.6.5, Bur when che Detendanc upon pleading 
Not guilty ſhall be prejudiced in his tryal , there the Piaincif hath not eleRion co 
briovg his Aion in which County he will. /ide 29 H. 8. Dr:r 38. where Gawyn (u- 
cd an appeal of Robbery in the County of #/i/;s, where the Robbery was done 2gain(t 
Haſſe) and G:bbs as acceſſories ; and declared that the principals named in the Writ, 
and who were arrainted, didthe Robbery inthe County of Wilks, and that the De- 
fendancs teloniouſly ac Londen befcre the Robbery dones did abbet them 10 doe ig; 
and it was adjudged, That although the Ptaincif cannot have bur one apyeu: againſt 2 
the Principals and Acceſſories, and againſt the Principal of necefſicy tt ought to be 4 
brought inthe Connty of Wiles , yer becauſe that thoſe of the County of #1454 upon 1 
Not guilty pleaded, and Lo»des cannot joyn, and thoſe in Files cannoc enquire of 2 
thing in Loxden, al:hough ir be tranſicorys ( for in cale of Felony which concernech 
the life of a man, every a& ſhall be tryed inthe proper County where the a& was 10 
truth done ) the appeal againit the ſaid Acceſſories did abate Vide 43 E.3.17,18,19. 
Andit is to be objerved, that inall Real Actions, if any iflue riſeth upon the Land, or 
in any ation in which che poſſeffion of the land or local thing, or which riſech upon 
the land by reaion thereof, is ro be recovered, all thele ſhall be brought in the Conn» 
ty where the land lieth ; As in a writ of Right of Ward of land, or writ of Entrufion 
of Ward, theſe ſhall b: brought in the County where che land lieth , although char 
the refuſal were, or the Seignory be in another County, 29 E. 3. 3. 38 H.6. 14. 23 
Re 2.bre. 937. acc. Soina writ of Righe of Ward for the body onely, ic ſhall be 
broughr-in the County whert the Land is;for char is in che right and tavor ofthe lanly 
21E.3, 42. 30E.3.25. SE.3- 1213. 10 E. 3.7.4. andihe reaſon of 45 E.36. 
agreerth with it; although che j there is mentioned to be given con racy» 
But a VVric of Raviſhmene of Ward (hall be brought where che Raviſhmene _ 
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and not where the Land is or where the body is carried; tor 1t 15 tound upon the Ra- 
viſhment, 38 Hen.6.14. 22 Rich.2 Brev.937. & 12 Eliz, Dyer 2389. Anda Writ of 
Forfeiture of Mariage ſhall be brought where the land is, tor the Writ doth ſuppote 
an intruſion into the land g and therewith agreeth the ſaid bookin 22 Kich.z,and ; 8 
Hen.6.15. And a Writ de valore maricagii ſhall be brought where the Jand is; tor the 
Lord needeth not make any tender, but if he maketh render,and the other retuleth , 
and he allege it in one county , then the Writ de valore mar tagirlieth inthe coun- 
ty where the refuſal was, 22 Rich.2.Brev.937. 38 H.6.15, Writs of Quare [mpedic , 
and Quare /ncambravit ſhall be alwaics brought where the Church 1s ; tor by the one 
che plaintif ſhall recover the preſentment , and by the other the Biſhops Clerk (hail 
be removed and the plaintifs Clerk admitted, 38 Her. 6.15. accord. vide 4 Ed.;.g. 
Otherwiſe it is in the Kings Caſe. Bur a Qs re non admiſu (hall be brought in the 
county where the refuſal was, and not in the county where the Church is, becaule da- 
mages are onely to be recovered, and the refulal 1s the beginning of che wrong.and 
the ground of the Action ; and (o is the book adjudged in 37 Her. 6.14 & 15, F,N, 
B. 47.6. And a Quare Imjedit of a Prebend (hall be brought in the county where 
the Cathedral Church is, and not in the county where the body ot the Prebend is ; 
for the plaincits Clerk is to be induRed, and initalied io the Cathedral C hurch ; an4 
therewith agreeth 21 Edw.3.5.and 2 Eliz.Dyer 194, but 43 Ed.3.34.& 15 Ed.3.2r, 
325. ſeem conrary.Vide 27 Ed.3.37. And fo the Law is well exviaineinacale in 
hich there was itferent opinions in our Books, And 1t a manat ihe Common Ly 

h a Rent itiuing out of two Counties, he cannot have an Athie in one County, be- 

e every part ofthe Land in the ewo Counties is charged with Rent, and all (hall 

put in view, as it is agreed in 18 Edw.2,Aſſiſe 380. 18 Edw.3.32.10 Ed.;.31.10 
Aſ5.p.4.and 18 Aſs.p.1. Bur if a man mak=th a Leaſe par axter vie of Land in two 
Counties, rendring Rent, and the Rent 1s behind , and ceſtxi que vie dyeth, the Lel- 
ſor ſhall have an ARion of Debt in which ct the Counties he will ; fur now it 18 
changed into Debt ; and in tbat caie no Land ſhall be pur in view, bur the ;crion ot 


the Debtor ſhall be onely charged by the Common Law. So if a Rent be 1/\ving ouc 


of the Land of B. in two Counties, and the Rent is bzhind , and he who hath the 
Rent dyeth, his Executors may have an Action of Debt againit B. is which ot the 
Counties they will , upon the Statute of 32. Hen.8. tor although he ought co bring hig 
Action inone of the Counties, yer at the Common Law the perion of the Detendanc 
is chargeable inthe Action of Debc, and not the Land. And before the Statute ct 
6 Rich.2.cap.2.a Writ of Deb: and Accomp againit a Receiver , and luch actions , 
mult be broughc in ſuch County where the party might be belt bronghc in to aniwer, 
and the plaincif-might count of a contract or receipt,&c. in any oth-r County , quis 
debirum & ——— nullins loci, See tor thu 2 Ed. 3.44.6 Ed. 3.266.& 275. 
8 £.3-380.10 E.3.7.19 E.z jJariſd. 29. 29 E.3.26.33 E.z.tit.furiſd. 37.40 E. 3.7. 
3 Hen.6.'0.15 Ed.4.19. 21 Ed.4.88. Asin 22 Hen.6.9 & 10. where the King granc- 
ed the office of Surveyor of packing of all manner of cloathes within Loxdox and che 
liberties thereof, whichare 1n two Counties , and the Athie was brought in AMdadle- 
ſex, and there Newton and Paſton {ai1, That there is a great difference between an 
Aſliſe of a Rent, and that Aﬀiiſe : For where a Rent charge is going out of Linds in 
divers Counries,every parcel is chargeable with the whole, and all che Terr-Tenants 
ought to be named : Bur here the perſon is charged , and pot the land, yer the office 
for which the Afſiie was brought did extend 1n two Counties. And if a Fine; or Fe» 
offtment be made of Lands in two Counties with Warrantic , the Warrarntis ( harie 
may be brought in any of the Counties, 29 E4.3.3. Icis purviewed by the Statute of 
7 Rich.2.cap.10, That Alliſe of Novel diſſciſin (hall be gramced and made ot a Rent be - 
hind due of. Tenants in divers Counties, to be holden in confinis comitat. and there- 
the Affiſe ſhall be raken and tried by the people of the ſame Counties, in the 
ſame manner and form as it is done of a Common of Paſture in one County arpen- 
dant to Tenements in another County : For at the Common Law, it -a man had had 
Common of Land in one County ap: endan: or appertenanc to Land in anocher Coun- 
be ſhould have rwo ſeveral Writs to the Sherifs of the ſeveral Counties: Or it 
Land to-which » &c. lay in one County , and the Lands in which lyech in ano: her 
County, there he ſhall have a Wrir of Affiſe to the Sherif of the Councy where the 
Land co wrhich,&c, lyeth., and ſeveral Writs co the Sherifs of the Counties where 
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the Lands in which. &c+lye; and all that appeareth in the Regilter, and Fitzh, Nat. 
Brev, 180.4. And the ſame Law is when a Nuſans is done in one County , and the 
Land co which , &c. 15 in anocher Connty, as it appeareth alſo in che Regiſter; and 
Fitz.Nat.Br,183.k.S0 it a man hath a Rent in chree or four Counties, it ſeemeth that 
he who is dilleiſed may have ſ{everal Atlites to be brought in confinio comnatuum : for 
the Letter of the Statute of 7 Rich. 2,15 gereral of Rent due of Tenemenrs in ſeve- 
ral Counties. And although ic hath a ceterence to the Caſe of Common of Paiture, 
&c- yet foraimuch as in the Cale of Common ot Paſture, it the Land in which , &c, 
lieth in ſereral Counties, and the Land to which) &c, lieth in another County) there 
ſhall be as many Wc1ts as there are 1teveral Counties : thence ir toiloweth » that ſuch 
tail he have who hath a Rent itjuing our of Lands in many Counties. Alſothe caſe 
of Common 15 put exempls gratia Oy ſrmilitudinarie » OF nullum ſimile J#aruor pedibus 
carrit z and it is not nece{lary that a imile agree in all points, And the Stature of 
7 Ruch.2. was made £0 latisfic a doubc which was conceived before : for thereby itis 
cnacted, That Writs in {uch cale ſhall be mace inthe Ghaxcery wichour any manner 
of comradicaion, as well of diileihns betore done, as atter robe done. And the 
doubt was upon the Statnite of Aſigna (hari c.2, Recognitiones de nova dfſeifina , & 
de miarte amieceſior. non capiantur 1ſt ia [uis comtatibus. And iome hold that the ſame 
was ct obſeried when the Juliices of Atlile did ic in confinio comirarss , and namely 
when the:t are twenty Counties meine betwecn the two Counties. as it is in the 


Nevel 4 ſ5ti/in of Common when the land 1n which ,&c. is in ons Councy , ard t 
iand to waich.&c.in another County ( which cale withor; quetition 'snot retiral 
by the tid Stacute : For Aſlile of Novel diſsei/in of Como on of Piiiure 124 at che 
Common Laws as by the Statute of Wt. 2.-4p.29. it ap: earetis) Fide 20 £d. 2, 21, 
& 10+Aſ:.3.4. An it need were) the Katute of fo. 2.4p. 28. doth exrend to 
the 1ai4 cale oi Rent, by which it 1s provided , Quod quetieſcu- gzre ds 52tev0 em1emerit in 
in Cancellarid, quoe in un Caſu reperiiur breve, & in conjimil: caſis Culente ſub rodems 
jure , i tmil; izd gente remedio, non repernur, concordent «ler ics in { ance llarvia in brevi 
fac ie:do, Cc, vel xd pr oximum pad rliamertium de Cc nſenſu Juriifernorum frat breve. And 
the S'atuce concludeth with the ettect ot a Maxim ©! che Common Law, Quod Cay 
ria dmmini Regis ren. debet deficere conquerentibus in juftitia perquirenda. Vide 38 Eaw.7. 
33- wherethe cale was, That the King brought a Writ of Right of the fourth part of 
the Tythes and Offerings of the Church of St, Danſtaz in the Wekzin Fleetitreet, in 
the Suburbs of Lo»:d-n, againit the Prior of St. Johns of Jeruſalem in England : there 
Chandjſh took exception tothe Writ, becauie chat although this Writ was given by 
the Statute of 7e/?.2.cap.5. towards the end, and Artic, Cler, cap.2, which Statutes 
eaves that he ſhall have a Writ Ad petendum advocationen d:cimarum peticar.&c. And 
this Writ is brought of the fourth part of Tythes and Oticrings, which is not warran- 
red by the Stature , Judgement of the Writ, fora!much as the S:arure doth nor give 
any Wrir of the fourth part of Tythes. TLorpe the chiet Jctiice , who gave the rule 
ſaid, Alchough the Statute doth not hint by expreſs words , bu of Tythes , yer thole 
m the Chavccry may mrke a Writ in conſimils caſs , and the \\ric is good enough ; 
wherefore anſwer. Andin18Ed 2.brey. 827. a Wrict of Entrie was yrought in 
the Coumy of S»ſ. the Tenani pleaded a Reicale of the ance(:cr of the |:intit with 
Warrantie, which was deemed, and found tor the Plaintit in London by a jury of Fri= 
dayſtreet;&c. for which che demandant did recover ; an1 the Tenn: brought an at- 
raints and there Exception was taken, becaule inthe Writ is not compriſed co attach 
the parry, Judgement.&c. And tor the plaintit ir was faid, That the Writ was 
granted tothe Sherits of London rofummonthe tour & twenty, an.l attac!; the twelve, 
and another Writ to the Sherif of S#ſs.to arrach the party where the land lyeth ;; 
and both the Wrics were read in Court. To which it was taid, That there was no 
ſpecial Law, that did maintain that Writ which 2s our of the common courie. Be- 
resford the chief Juſtice, who gave the rule, ſaid , In a new cafe there is a new re- 
medy , &c, wherefore anſwer. And therefore it there be Lord an Tenant , and 
the Tenancy doth exrend into two Counties , inthis caſe if the Rencs and Servi- 
ces be behind, che Lord may have ſeveral V Vrits for Cuſtoms and Services, for every 
County one Writ, and ſhall have them revurnable © 576 day in the Common Pleas , 
ii 2 and 
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and thin VU UUNT UPUILLIGM 4s ils Call 15, gurd alter curia Regus deficeret Conguerents. 
bres in infti 14 perquirenda, and cherewith agreeth Fuz,Nat. Brev. 1 Fl b. & 31 Edw, 1, 
Dyo't pl. ulrims, And the fame 154 eood example , pro quelibet confimilicaſu, &c, [2 
wii ind gerte remedic, Vide 12 Ed.1 tire A train 71. avery good caſe; andthe Reaſon 
and rule of the book in 21 E4.3.18. is ro be ofleried,, where the Caſe was, Thar 2 
fine was levyed of a Manner in one County,:n1che Tenancy lay inanother County; 
pow where the per que ſervins ſhould be brought was the queltion ; and it was a4- 
judged, that it was well brought in the County where the Manor was. An4 there 
Stone gave therule of the Court intheſe words: He cannot have another Writ , (er 
it bchoverh that his Writ be brought according to the hne, and brought in the Coun- 
ty where the Note is levyed, Vide 11 Rich. 2.tit, eAtlion ſar le caſe 36, 7 Heng. 8, 
V.de 26 Hen.6, tit.{ evenam 9.41 eAſs.pl. 12.9 Her.5.5.22 Hen.&. 5, And inthe 
principal cale where ic was objeed that the faid (apias wlag arwm was erroneous; for 
It WaSproximum ants feſtuns, whcre it ſhould be + po #t feſtnm &c. The Court took no 
regard1o it ; jor the Error in the Writ: which the detendant himielt hath wronetully 
brought ſhall not advantage himſelt: tor ina!much that he was impriſoned and trou- 
bled ihereby, the ſame gare caule of aHion tothe Plaintif. Alſo the Court did nor 
regard the clauie that the Defendant at m the County of Norff. &c. malnuss & 
deceptive machinatns ſuit &c.tor the lame is lo iecret and io uncertain , that it cannot 


be cryed, 


Hill. 27 Ekz, In the Exchequer: 


Sir Myles Corbets Caſc. 


R&rween Sir Edw. Clere, and CHiles Corbet , Eſq. now a Knight, it was reſolved ina 
Caſe concerning the Parſonage of CMarbam in the County of Nerf. Thar y vhere 


HA a4«4jn the county of Norff. there isa {pecial manner of Common called Shacke which is 


ro be taken in Arable Land, af:er Harveit untiil the land be ſowed again, &c. and 
that began in anticot time in this manner ; The fields of Arable lands i this coun- 


> Lo lh 
"”— 
; Fl b; -& fy Goth confitt of the Lands of divers ſeveral perſons lyipg intermixt in many fe\c- 


Tal ſmall parcels, fo that it is not poſſible for any of them without treipaſs to others, 


” her en 9% ut they can feed their cartel in their own land, and therefore every one doth pur in 


their cattel to feed promiſcue in the open held.Theſe words, te bave Sbackeis as much 
as toſay to goe at Iiberty , or at large : In which the policy cf old times is to be ob- 


ſerved , That the ſeverance of fields in (ſuch ſmall parcels to fo many ſeveral per- 


fons, was toavoyd Incloſure, and to maiptain Tillage. But it is to be marked>That 
the ſaid common called Shacke, which in the beginning was bur in the nature of a 
feeding becauſe of Neighbourhood, for avoyding of ſute, wi:hin ſome places of that 
country is by cul?ome altered intothe nature of a common appenJant or appurtenant, 
and in lome places 1t retaineth his original nature: and the rule to know it 15 the cu+ 
tiom and utage of every lereral Town, or place ; for conſactudo logs oft 05[crvad. 
And therefore ifinthe town of D: (exempli "ang, one who hath purchaſed divers 
parcels together, in which the inhabitants have uſed co have Shacke, and long time 
fince have incloled ity and notwithſtanding alwaies after Harveſt » the Inhabicanis 
have tad Shacke there by palling into it by bars or gates wich their cartel » there ic 
ſhall bz taken as Common appendanrt or appurtenant, and the owner cannot exclude 
them of common there, notwithitanding that he will not common with them , buc 
bold his own landsfo incloſed in feveraltic : and that is proved by the ulage » tor 
notwithſtanding the ancient Incloſure,the Inhabicancs have had common there. Bur 
f inthe Town of S. the cuſtom and uſage hath been, That every owner of the ſame 
Town hah incloſed their own Lands from time to time \ and fo have held ic in op- 
» : raities 


Part VIL Caſes upon the Statutenf 13 Ed. 1.97 Winchelter, 


raitic, there this utage proveth , Inat xt was but 1n thethatue of Shack originally X 
for the cau'e of Neighbourhord, and io 1t continucth , and therefore there he may 
Inclole and hoid in feveraltic , an4 excinde himielt co have Shacke with che other. 
And airhough that in the ſaid Town of D. the 1fge hath been, That norwithfiand- 
ing the incioſure by divers Inhabitants of late timeszthe other Inhabirancs have had 
Sbacke there; yer if a man hath an ancient clot. of antient tim* taken our che 
feid , and he an4 all thote whole citate he hath , hath holden the ſame alwaies in 
ſereraltic , he may wel: keep the lame incloſed : For as to ſuch parcel ſoantiently 
encloſed, the Shackg chere doth retain his 2ntient and original nature, And he who 
claimeth Shacke there cannot preicribe to have Common in it. Mark well this Re- 
joln:ion » which landing wich reafon, and no Inconvenience , Innovation, or cauſe 
of ſuers of rrouble cantherzupon arile, bur quiet and repoſe ſhall be thereby in 
caſes eltabliſhed, which 1 thought fit to be Reported becauſe it is a gene- 

ral caſe inthe faid Coumtry. And at the firlt the Court was utterly upknowing 
of the nature of this Common called Shacke. Ic was allo reſolved at the fame 
rime, That if the Commons of the Town of eA. and of the Town of B. are ad- 
joyning, and that ope ought to have Common with the 0:her by the rule of Neigh- 
, and inthe Town of A. there are fifry Acres of Common, and in B, 

there arz an hundred Acres of Common ; In that caſe the Inhabitants of the Town 
of eA. cannot put more cattel into their Common ot fifty Acres thanthe ſame will 
teed, without any reſpeRs ro the Common within the Town of B. nec e converſo : 
for the original cauſe of this Common tor caule o! Neighbourhood, was not for pro- 
fir bur for preventing of jutes ina Champ1ian country , for the reciprocal eſcapes of 
the one Town inthe other: And therefore if the Towrot A. will feed fifty beats, 
it is no Prejudice tothe one or the other if the catrel of one Town eſcape and fed 
in the Common of the other Town reciprocally : for if all the cattle feed promiſ- 
cx+ together through che who!e , there ſhall noc be prejudice ro the one or the 


Caſes upon the Statute of 13 Eqw. 1. 
of Winebefter. 


FF is enacted by the faid AR, That from benceforth every County be ſo well kept , 

[hu immediately upon Robberies Felonies committed, ſuch frelb ſute be made 
from Town to Town, and from County to Count) » ©c. Andafter the Felony or Robbery 
1s done , the Country ſhall have no longer ſpace than forty dayes, within which 
forcy dayes it ſhall behove them to agree for the Robbery and Treſpaſs, or elſe that 
they anſwer for the bodies of the offenders,Fc. Upon which words divers Refo> 
luuions have been. 


Trinit- 27. Eliz- Inthe Common Pleas. 


Sendbills Cale. 


"T finic. 27. Ebz. it was holden by the whole Conre of Common Pleas in a cafe 
|= which happened in Herlefton inthe county of Sf, That if a man be Robbed in 
his houſe, be ir in the day or in the night, the H in which the howle is ſhall 
las 


[5] 


————— 


Caſes upon the Statute of I3 Ed, 1. of Wincheſtcr, Parr VII, 


not be charged with it : For although the words of the ſaid ARt are general, withour 
ſpeakipg of any place in ſpecial » yer ſuch Robbery is not withinthe ſaid AR , for 
three caules. 1+ Becauſe every mans houſe is his Caſtle » which he ought to keep 
and defend at his peril ; and if any one be robbed in his houſe; it ſhall be etteemed his 
default and negligence. 2. Ic 1s not lawfull tor any other co enter into the houſe 
of another for the ſafeguard of ict. 3» Such Robbery tor which the Handred (halj 
anſwer by force of the {aid AR) ought ro be committed openly , ſo that the Coun. 
try may take notice of it themſelves ; for it was adjudged un «Af ſhpoles Cale next fol - 
lowing, that there needeth not to have Hue and Cry , or nocice given to the Coyn. 
cry» neither by the words of the ſaid AR of 13 Edw.1 nor by the meaning thereos; 

for ic may be that the party robbed was bound , or maihemed , &c. {0 that he cannoc 
make Hue and Cry, or give notice to the country ; but, waen a Robbery is ſecretly 

done in a houſe they cannot take notice ot it, 


———__ — 


Trinit, 28 Bliz, In che Common Pleas. 


Aſhbpoles Calc, 


| 5 yg Aſhpole and the Inhabitants of Everger » it was reſolved by the whole 
Court, That alchough the Stacute is general , and doch not make mention of a. 

ny time, That the Robbery ought ro be done in the day time, and out of the 
nighr ; and there the caſe was» That a Robbery was done ip farwary preteny atten 
Sen-ſec, during day-light ; and it was adjudged that the Hundred ſhou!d arſyer be- 
cauſe it was convenient time for men to travel,or to be abour their bulne!s or work; 


"= _ - — — — — — 


Trinit. 29 Bliz, In the Common Pleas, Rot.1o27- 


Mzlbornes Cale. 


Ecween CH/born and the Inhabitants of Dunmow in Eſſex ic was adjudged, 
That for a Robbery done inthe Morning , ante lucem, the Hundred ſhall not be 
_—_ becauſe the Robbery was commicted in che Night ; and 3'tho' oh that 

no time be ſpecified in the Stature, yet by good expolition it doth not extend oa 
Ro done in che night ; for no laches or negligence can be imputed to ch. Hun- 
dred for default of well guardipg the country 1n the night ; aljo in the night they 
cannot make purſure after the oftenders,or enquire for them,and then to charge th-m 
when they are deprivedef their convenient means ſhall be bard. And as it hath el(- 
where been often ſaid It isa good expolition of 4 Stacute to expound it according 
co the reaſon of the Common Law. Andat the Common Law, if a man be kiiled in 
a Town by day; that is, ſo long as there is full day-light, and be who killerh eicaperh, 
the Town where this Felony was done ſhall be amerced : And (© ic is holden1n 21 
Ed.3. Coror.2 38. Dun quis felonire occiſus fuit per diem, niſi felo captis fui: , tora vills 
#24 oneresur.. And therewith agreeth allo the faid Book of 3 £d.3. Bur if ſnch 
Murder or Manſlaughter be done in the pight, the Townſhall not be amerced by the 


Common Lay, becauſe (as it hath been ſaid) no laches or negligence can be imputed: 
: [@ 


part. VII. The Earl of Beefords Cale. 
tothe Inhabi:ants of the Town © and God hath appomed the day tor men to labour 

and travell about their buſinefs, and the night to raketheir repole ard rett, and there- 
fore the Prophet faith , Poſuiiti tencbras, et falta eſt nox, in qua pertranſeunt Beſtia Pſal, 194, 
ſylve, &c. ſel oritar, et congr egati ſunt, exit homo ad ops & operationenm, & redit vefþere: 

So Savage beatis pals anJ repals in the night, and then men are at reſt, and inthe day 

men apply themſelies to their labours and affairs, and then the Beaſts retire to their 


Den:. And the Poet faith, 
Ut jngulemt homines ſurgunt de nofte Latrones. 


And the Common Law is, Mencannox diltrain for rent or ler+ice inthe night, ag it [7] 

is adzudged in12£E. 3, Diſtreſſe, 17.1 i H, Jo 5» ACC Bur tor damage fkeazance, a 

man may dilirain in the night tor the neceſlity of the Cale, tor othe rwile perhaps he 

(hall no diliraio at all, and therewi:h agreeth 10E.3. 21. And turcher it is ena- 

Aed by the (aid Statute of /Vizcheſter, That in Cities and great Towns which are in- 
cloſed the Gates ought to be ſhut from Sun ſers till Sun-ciing; After which Sta + 
urea in ſuch City or Town inclcled any Murder of Manilaughcer be done in the day, 

or inthe night, and the Oftendor eſcaveth, ſuch city or Town ſhall be amerced. For 

now the Act hath changed the reaſon of the Law, and theretore the Law icle'f is 
chanoed ; For Ratio eft Legis arima, et mutara Legis ratione » mutatwr & Lex. For at 

the common Law» if a Man be kilied in the night, as it hath been laid, there was not 

2ny faulc inthe City or Town; bur now it they do not keep their cates ſhut accord» 

inz to the Statute, by which the Offendor eſcaperh, then there is fault and negligence 
inthem; and therewith agreeth the book in 3 E. 3. Corone 299, where the Cale is, 

It was preſented, That one killed another 1n the night ; and it was askedz where the 
Felon was? And they ſaid; that he is fled ; and becauſe ir was in the night,chey oughe J 
not tobe charged. Loweber Juitice who gave the Rule, 1aid, Thar the Town ſhould 4 
be ſhur, by the Statute, from ſuch an hour ; and becauie.the Townlmen of the Mi 
Town took him nts all the Town was amerced : Alſo it was holden upon the ſaid /; nn 
AR of 13 E. 1+ That ifdiversdo commit a Robbery, thole of the Hundred ought tro 5 ,, Fo 
apprehend all the Felons ; for although chey apyreben. {ome of them » It ſhall notbe y ©, - 
ſuficient for to excule them. For the words of the ſaid AR of 13 E. 1. are, // Gd 9s. 3 
That they anſwer tor che bodies of the Offenders; which inconſtruRion ſhall be ta- . 
ken for all the Offenders. Bur pow by the Starmte&of 27 Ez. cap. 13. 2 new Law 
is made, amonglt others) in theſe points following, viz 1. That none ſhall have an 
2ction upon the ſaid Statute, if that the party robbed doth not, io foon as he can, give 
rocice Of the faid Felony to ſome of the Inhabicants of ſome Town, Village, or Ham- o 
ler, nxt adjoyning tothe place where the Robbery was committed. 2. If they in FS. 
the puriute doe avprehend any ofthe parties Offenders the lame ſhall excuſe them, 4 
2irhough they doe not apprehend them all, See the ARt of 27 Eliz. cap. 13. which 
2th added to the ſaid Stature of YVinchefter , and altered the ſame in divers 


OLD $» 


Mich, 23 & 29 Eliz- Inthe Court of Wards. 


The Earl of Bedfords Calc, 


IN the Court of Wards the Caſe was, That Francis Earl of Bedford being ſeiſed of 
certain houſes in the Sirand jn the County of Xidd. incayl, ſe.ro himand the heirg 
of his body, and (ciſed of other lands in Fee holden i» Capne, by deed indented made 
leaſes of the ſaid houſes,herof he was ſeiſed in raylfor 21 yeirsxendring rent(which, 
leaſes were not warranted by the Statute of 32 H. 8. bur were voidable by the iſſues 
intayl } anddied; the Reverſion deſcended io the heirs general of the Earl, thar is 
£o 


| —_ 
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The Earl of Bedfords Cale. PartVII. 

to lay, 0 wwo daughters and heics of Hewry Lord Kaſſell, eideit top of the 1aid Earl . 

(which Henry died in the life of his Facher) and ic appeared that the ſaid Leales were 

10 have contiauance after the ſaid davghcers ſhould be oue cf Ward : And by office af- 

cer the death ofche ſaid Earl it was found, That he died ſeiſed of the taid etare tayl 
- of the ſaid houlesand that they deicended to rhe (aid heirs general, by force whereof 
2 the faid houſes were ſeiſed into the Q1eens hands: And inthis caſe 2. 2oints were 
£ : -/ , reſolved. 1. That the King io privity and right of the heirs in tail, ſhall avoid the (aid 
-</c, Leaſes during the time that they ſhall be io ward ; asit a Biſhop makeih a Leaſe for 

years not warranted by the Stature, ſo that the Leaſe 13 voydabie by the Succe:ior ard 
/ Jiech, the King (ball avoid the Leaſe during che vacation of tbe Biſhovrick; in privi- 


. % 


= and right of the Biſhoprick, for che King in none of the ſaid caſes is as a firanger. 
WY 3 he ſame Lav is when a SubjeR is Gardian in Knights Service he inthe right of the 
"28 heu,within age, & his Ward ſhall avoid voidable Leaſes as ro his own lacreltbu ic 
A 44+), (hall not prejudice the heir of his ele&ion at full 2ge;For cajtes fatwns bereds is cuſts 
dia ſna exiſtent!s, meligrem non dererore facere poteſt.>0 if the beir within age be'ore the 

entry of che Gardian, or the anceſtor, being within age, maketh a Leaie for years ren- 

dring renc, the Gardian may enter io the righe of the heir , and ſhall ai0id the Leaſe, 

Bpr the Lard by eichear ſhall nor avoid voidable eſtates made by tis Tenant who was 

an Infant ; for regularly, none ſhall avoid yoidable ettates for Infancy, bur the In/anc 

nhimielf, or his heirs, bur the Gardian ſhall avoid che ſaid voigdabie Lezies inthe ciche 

of the Intanc himſelt,8 ſo a difference: and the King, in the caſe of a Biſhor hall a1 014 

the Leaſe in the right of the Biſhoprick> which continueth alrhough the Biſhop be 

dead. And that was ove of the points adjudged in the Exchequer in the great caie b;» 

eween Auſtive and Sir john Ss 2 Marie, which I have (cen, and w':ich (ha!! be 

related more at large in the Refolarion of the ſecond point of this caſe, Vide 16 E!iz., 

Dyer 3 37. Patencee of Queen Elaberb of Jands given to a Parſon and his Su: c-flors 

co ſuperſtitious uſes, ſhall avoid atcer his death a Leaſe for life (which is voidab!e by 

the Succeſſor) made by the Parſon, by the intent of the AR of 1 E. 6. of Chancies, 

+ vide 7 Elit., Dyer 239. Horkins caſe: 2. 1t was Refolved, Thar although the King 

in the right of the heir had avoided ic for his time, yer it doth not avoid the Leaſcs io 
abſolucely,rhat the heirs ip rayl afrer the Kings Intereſt derermined,by the acceprance 
of che rent cannot make them good : For the Kitgs aRt cannot determine the power 
and ele&ion of the 1flues in tayl, or of the Succeſlor of the Biſhop » inthe caſe before 
ut, to make the Leaſes good by acceptance of che rent» And when voidabie Leales 
ing void for a time ſhall be alwaies avoided, and when nors this difference was :2- 
ken and Relolved by the Court; ſe. When the intereſt of him who maketh the a1 oid- 
ance is bur for parc of the Term y fo thatic appeareth that 2 refiJue remainerh ; and 
when he who maketh the avoidance hath all the Incerett, ſo that no refidue remain- 
eth : and becaule in che cafe ar batr ir appeareth, thac after the Kings Incerett derer- 
mined, there remaineth a refidoe of the rerm, &c. But if the Patron of the Church ct 
D. doth granc the next avoidance to another, and afrerwardsy and beiore the Statute 
of 13 El:z.,the Parſon, Patron, and Ordinary, make a Leaſe for years, rendring rent, 
and the Parſon dierh, the grantee preſenterh, who is admitted, inticured, and inJu- 
Qed, and diethy this Leaſe wavavoided inatt abſotucely;,-and cherefore iuch Lealc 
cannot ſtand again(t the ſecond Succellor, 2 E. 3.8. Ian Advowſon of a Church by 
Licence be 6. oy aig} Prior and his _ and — the ſame Church 15 
appropriated to hj his Syeceors, 1045s they be perpzroal Parſons 1D parionees) 
ip that cale if che wife of the grantor be mt rp Ly ir es and : reien.e:h 4 
Clark, who is admitred, inftiruted, and induced, the appropriation is defeated io: 
ever» for the whole eſtate ofthe Parſon in parionee is avoided , and fo it was a4” 
judged as Sir Jeffery Scroope repottethin 2 E. 2. 8. and in fuch ſence is the book co be 
underitood. For although the wife was endowed of the Advowſon, yer it ſhe had 
died before any was admicred and inftiruced to the fame Church at her preſencation) 

_ the Church had remained appropriaced, andſothe Quzre in 6 E. 6. 7 2. Dyer, is well 
reſolved. | Soifa Feme covert ( asa Fete ble ) levierh a fine by her ſelf of Land » 
whereof ſhe is ſci{ed in Fee to another and his heirs; in this caſe ifrhe tusband doth 
not emer, that fine ſhall binde:the Wife and her heirs for ever: and in the lame £21c, 


it the Husband enrethand diethy \be Conaſeeſhall not have the land; for by the - 
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pare, VII." EN The Earl of Bedjords Caſe. 


| ot the Husband the whole ettate of che Conulce was actcacd, an i ine 0.4 147e 
of, the Wife revelied in her, and the Husband iciſed of the whole eftate inthe right of 
his Wiſe, and therewith agreeth 17 E..3. 52. 17 Af #4 174.7 H.4-23. 2 KR, 3. 
20. 9 H.6, 33. But when bar part of the eft9:e 01 Term ted, there it is other- 
wiſe, as in the ſaid Calc of Auftine and Sir Jobn Baker, it was adjudged, which Caſe 
as Thave ſcenic inetfeR, was , Sir The. #yart was Tenant in tayl of the Mannor of 
Eaft ferleigh in the County of Kent, yiz. tO himand coche heirs males of bis body of 
the gift of H. 8. co bold ofhim in Capite, the reverhon tothe King, his heirs and (uc- 
celſors. Sir The. #ar by Indencure demilſed the {aid Mannor to Asſtine for 26 
repdring 1 3 /. ren to the ſaid Sir The, and his heirs, and atcerwards Sir The. dic 
all chac was found by Offices and thac Sir The. #yare was his fon and heir male of fuft 
which che King had Primer ſeifin of che land it ſelt,8 'or his Intereft did avoid 
Leaſes and afterwards Sir The. the ſor ſued Livery and accepted of the rene of Au- 
fine, and afterwards commirred high Treaſon, for which he was Attainte . Inthis 
caſc it was adjudged. that for as much as the King had avoided the Leale but as to his 
Primer (ciſin, thac after livery made ir is inthe cleaion and power of the itſue in. 
rayl, by acceprance ofthe renezco afficm the Leaſe; becauic the Leaſe was avoided by 
the King bur for part of the Term. So it Tenant in cayl taketh a wife, and maketh a 
teaſe for 30 or 40 years, rendring rent, which is avoidable by the iſſue in tay!, and di- 
eth, and afterwards the wife recoverech her Dower, in that caſe the wiſe ſhall avoid 
the Leates and yer, if ſhe dierh within the Term, che itfae in rail ar his ele&ioh may 
cicher aficm oc diſaffirm the Leale. And it was ſaid, That if the Tenant in ray! ma- 
keth a Leaſe for 30or 40 years, rendring rent» which is avoidable by the iflue in rayl; 
and afterwards Tenant in cayl dieth ar a iflue, his wife with child with a ſon, b 
which the Donor encreth, and as to himayoideth the Leaſe, and afrerwards the ſon 
is born, the Leſſee reencreth, the ſon at hisfull age by acceprance of the rent , may 
affirm the Leaſe ; for the Leaſe was never abſolutely void, nor /mpliciter, bur ſecun- 
dams quid, and upos the matcer ex poſt falto was defeared Dur tor a time. And al- 
though that filins in aero marris, eft pars viſceram macris, (Vide 3 Aſe. pl2. 22 Aſp 
pl. 94. 22 Edwards tertii, Corone 120, Stamford, 21.) yet the Law in many Caſes hath 
confideration of him in reſpeR of apparenc expeRation of his birth, See the opiniori 
of Saxxders and Browne in Stowels cale, Plow. Coms, for avoiding of a fine, vide temp. E. 
I. Gard. 1.3. and 31 E. 1, bre. 873. forthe wardſhipof him. Yide 38 E.3.7.& 41 
£.3. & 11 E. 3. Yoxcher , that he ſhall be vouched 1n his Mothers belly , 11 H. 6. 
I3. a devile of Land ( deviſable by cutiom m—_— in his mothers belly, 41 E. 3.de- 
teiament of Charrers tor che heir in his rs belly » 3 Eliz., Dyer 186, Adulrcrer 
doth counſel the woman io kill che child when he is born , who doth according]y ; 
the Adulcerer is acceflary » yet at the time of the Counſel the child was in his mo- 
thers belly. Bur ic was ſaid That if Tenant in cayl makerh a Leaſe for 30. or 40. 
years, ivg rent, and afterwards caketh a wite, and dicch wichour iflue » his wife 
young with child, anJ afterwards rhe wife recovereth her Dower of che ſame Land ; 
ſhe before che ſons birth ſhall nor avoid the Leaſc, for her eftare is quodexs wods a con- 
tinuance of part of the eſtate tayl» and the ſame is proved 10 E, 3. 26. 34 Aſſ. pt. t 5. 
& 23 E. 3. Dower 150. that ſhe ſhall be accendant forthe 3. part of che lercices that 
Tenant incayl did» which ſhe ſhould not be, ifcoall intents the eſtate tayl were ut- 
cecly extinR} and Tenant in Dower is in the Per by ber husdand, and in of his eftate, 
Vide Lit 93, « Deſcens, 38 Aſſ. 26. 7 H. 5,2. $E.2. Entre 75,Gc. Vide 33 H. 8. 
Dyer 54.6. Tenant in cayl before the Scarure of 27 H. 8. of les; madea feotfment in 
fee tothe uſe ofhim and his heirs; andalſo before the ſaid AR, he and his Feoffecs 
made a Leaſe for years, rendring renc, and dyed after the Scaturexthe Land deſcended 
to his iſſue, who before encry the Termor levied a fine to another , and by ;he 
Opinion of both the Benches, beſides Sexxders; the Alience ſhall nor avoid ir; 
for although che ſum were remitted, yet the Leaſe was not mcerly void , wicthoue 
actual encry by the iſlue, Yide Plo, Com. 437+ | 
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ay Hehered Eſquire broueht a Wric of Annuity again williew Marqueſs of 

[#%] we; £ er, ſon and beir of Jobn Marqueſs of Winche cr, apd declared. = Ns 
Matquels of #imen, 20 Decemb. 17 Elz., tan pro bono & favonrabili affetiune & 

PL ia quas geſſitergs enndens Henricum, quam pro confidentia & fideltaze reyo/1: 18 


> todem. Hemrice, by his writing did conlticute and authoriſe the ſaid Homwy to be Cap- 

__ oe 1 tain of the Fort 7 Bulwark of the Cafile.of Neley, alias Leileys «jr th Corry of 
WH): if 1 * bampron, To have and exerciſe the [aid Othee of Captain, during che lite of the 
| my id Hey and gave him authority during/bas life ro nominate from time io time a 
{ae 6 Makter ry one Porter, and 5. Souldjers, &. And further by the 1aid writing 
HAAS RES ſaid Job» Marqueſs did grant. pro confuleratione predicta, & pro meliare marutertione 
[1 ;, © » +pfims Henrics & magiftri tor memor. et ſex militum m defenjione et twitione caſt i pradilii, 
Ky 4 or bim and his heirs, to the ſaid Henry ducing his lite, an Anuvity of 32 4. at the fealts 

A 47 of St. Michael, and the Annuaciation of our Lady by equal portions, by force vi which 
oe . . he was ſciſed of the ſaid Office, and of the {aid Annuity for bis life ; and attcrwards 
an, 1 >, 10 Nev 18 Eliz.the (aid Jobn Marqueſs died; and the Defendant his fon and heir tor 
Lf Y 14+>-7 11. years before the Writ brought did withold the Anguity, which in all amounted 
{14 /:4 to 3681, upon which declaration the Defendant did demurt in Law; and according 

| ,--/«-+ tothe Starute did (hew gavers cauſes. 1+ Becaule ic doth pot appear by the declarati- 
D/./: 44 on, Thatthethe ſaid Jeb» Lord Marqueſs had power or incerett to grant the 1a1d Of- 
"MP ; and alſo, becaule the Plaincit hath noe averted, that he hath cxerciied the 1aid 
» ) Office, nor that he didgppoint a Malier Gunner, Porter, or the Souldiers , and di- 
: vers ther cauſes were ſhewed , but notwukiianding theie, Judgement was given 
by the Jukices of the Common Pleas for the Plaintif; wherupon the Marqueis brough 

a Writ of Error, and divers Errors were aſſigned, bur all were over-ruled by the Coun 

Lilo) butone, Andthat was that the Plaintit in the writ of Anguity had nor aver;ed in 
his declaration, that he had exerciſed the ſaid Office, &c, But atter many arguments 

and conſideration of all the books, in which prima facie ſeemeth to beſome cuttercnce 

of opinions, Ir was Relolyed, that the declaration was good without ſuch acrr- 

ment ; and their reaſon wass That in all cales where an iocerett or eliate do.) com- 
mence upon 2 Condition precedent, be the Condition or thing to be pertorme.: by 

the Plaincif or Defendant, or by any other ; and be the Condition inthe atrrmati.c 

Or Negatives there the Plaintif ought co (hew ic is bis declaration, and to avert the 
performance thereof : for there the Incerelt or eftate doch begin in him by the vertor- 
mance of the Condition, and is not in him till the condition be performed. iut 0+ 
therwile ic is when the intereſt and eliare palleth preſemcly avd vetts inthe grantee, 

avd is to be defeated by matter ex poſt fatto, os condition ſublequent , be rhe condi- 

tian or thing to be performed by the Plainctif or Deſendans, or by any other + and be 

che condition in the affirmative or negative, there the Piaimiif may declare. generily) 
without ſhewing the performance thereot, and the ſame (hall be pleaded by him wio 

will cake advantage of che condition or matter ex poſt fatto , lax every ove ought io 
allege that which maketh for him, and which is for his avail ; and pone ſhall b< torced 

ro alledge. that which is againſt himſelf. Aod ic gay well be; that the condition (u- 
ſequent, or Matter ex poſt facto Rands upon many parts ( as inthe caſe at bart it ha?- 

neth ) which would be tedious torehearſe all, whes iflue (hail be caken bur uyon 

one of them, and the Defendants may plead any ane of them which be plicaterh in bart 

| of the aRion , and ſo the pleading ſhall be more ſhort and compenious: which is the 
"IM molt commendable, if it be ſufficient, Here in the caſe at barr, the condition was tO 
| be performed by the Plaintifhimſelf, and therefore the caſe is the fironger , but b<- 
cauſe that the Plaintif by the ſaid grant was preſently ſcifed of the aid Office and An- 
nuity 
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nuicy for the term ot his i1te, which 0--ghr to be dcieared by rhe nor uſing the ſaid of- 
ficey or other ſublequenc matter: the ſab! matrer makerh again h1m,and rher- 
fore ſhall be pleaded by the defendant, and therewith agreethz15 H.y.1.Ina Writ 
of Annuity againit the ſuccefſor of a Prior upon a grant made by h1s predere!.or uncil 
he was advanced to a Benefice of holyChurch,and ihe plaincif declared gen-<ral,ywirh- 
our \aying that he is yet advanced : and for that cauſe exceprion was taken to it, 
and notwithltanding the declaration was adjudged good becauie the condition went 
ind:feaſance of the annuity, which ought co come co be ſhewed on the defend. part. 
And aliothis is an annuity which beginneth before the condition ſhall be perform- 
ed, which performance (hall wave on che part of the gramor, avd not like where the 
condition was, Thac it the grantee doth ſuch a thing that then he ſhall hat ſuch ath 
annuicie, then if he will demand ic, he ought roallege 5s fatto , thar the con ition 
13 performed ; for by the performance thereof the annuicy doth begin, And 'o is the 
ditierence by all the Juttices z and rheſe are the words of the Book. So it i4faid in 
ColthirFscale Plow.Com.25 4. It I grant unto one that when he ſhall be promoted 
unto a Benefice, that h- ſhall have an annuity ; it he demand the annuity » he ought 
ficlt to ſhew chat he is protmoced to a Benefice. Burt it an annuity be granted to one 
uncill he be promored to a Benefice, there he (hall have a Wrir of Annuity, and ſha'l 
not (ſhew that he is nor yet promoted to a Benehice, becaulc the annuity doth pre 
cede, and the promotion is ſubſequent, and goes indeteaſance of the annuity ; and 
theretore ir ought to be (heed on the contrary part. Bur wh-na man is not in- 
titled buc to an ation, an4 the action lyeth not, it the condicioo or connderat ion 
be not pertormed, then the plaintif inhis dzciaration ought ro ſhew the »ectoc- 
mance of ic, for the lame amoumteth to a condition precedent becauſe the action 
beginneth upon the condicion or conſideration performed: as the book is in 3 Hen.6, 
334. Purcale that 1 reteina man togo with m- to Ryme for forty thi lings , that 
by the going beginnech ficit che cau'e of the duty, in which caſe if he btinge- 1h 
ation of debt tor the ſame) in his deciaration he ought co declare, chat he was (h-tes 
otherwite the declaration ſhail abate. Soit Iretein one to ſerve me fof tofty (hit- 
lings by the year ; for hereby the conſideration performed doth the dury begin 
that ii 18 inthe nature of an a& precedent , and io was the opinion of ail the Court 
in the ſaid Book. Bur the caie in 48 Ed. 3. 3 & 4. was affirmed for good Law, 
where ir appeaceth, That Indentures were made between Sir Ralph Poo! Knight, of 
the one part, and Sir Richard Tolcelſer of che other part, by which Sir Ralph did co- 
renant with Sir Richard to ſerve him wirh three Eiquires of Atams in the Wats of 
France, and Sir Richard did covenant thersfore ro pay him two and forty Marks: in 
that caſe each patty had equall remedy. one far the (ervice , and the other for the mo- 
ney, and therefore in debt tor the two and forry Marks he may chule either fo declare 
in general, or ipecially at his pleaſure , by the Rule of che Court. Allo when an 
intereis doth paſs preſently, and isto be defeared by matter ex poſt fato, yer if it ap- 
pear tothe court by macter in Law) that the ation ſhall not be maintenable with- 
our ſhewing tne perfotmance of checondicion> or confideration, there the plaintif 
ought for to ad /e the tame for the maintenance of his aRion, as in 39 Hen.6,2 1122, 
the caſe was, R. Abboc of Cheſter granted to Jobs Brewin Eſq. by his deed ( withouc 
the conſent of the Covent Ya yearly rent of forty ſhillings our of His Mopaltry , pre 
con/ilis ſuo tidem R. Abbati & convent tjeſdens loci mupenſs ,& impoſteruns impendends; 
the (ard R. Abbot dyed, and Jobs Brew bronght a Writ of Annuity againft che Suc« 
cellor and added that he hath given to the 1taid K. auper Abdi o conventii con'ils- 
»mw ſua. 4pud Wy, in neguiics domns predict, agendss , ad poficwien e piſdem dorwns : And 
Prifoit and all the whoie Cotirc held char the aRion was not Maintcnabie againit che 
Sncceilor withour ſuch avetment. For rhe aRion is not maiatenable agaimt the 
Succeſlor tor no-contra.X of gratit made by che Abbat onely Wichouc the Covent , if 
nor thac the effe2 or conndetacion thereof comerh co rhe profit of the Houfe. 
And that ſuch a genera} arerttietic was good » for it ſhall be roo lobg to ſhe all the 
caules ſpecially , and rherefore againſt che $ucceiſor he ought co rake ſuch avermen; 
Bur in an action againtt re Abbat hiniſelf, wtio made che grants 1c needeth noc to 
make ſuch averment> as ic is agreed chete by all the Courr. And fo for theſe difieren» 
ces, F, Betweenan invercf, of eftzre veſted, and which + be deveſted by "R__ 
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Lion or Matter iublequents and a condition of matter Which precedes the elite g; 
intereſt. 2. Between a thing in ation which 1n judgement of Law Is lO Commences 
UPOD CON ion or Conſideration precedent, and intereits or eitates which bevin pre. 
ſently. 3. When equal remedy 15 given to both by reciprocal covenants, 4. 1). 
by maccer apparent the plaintits action ſhall not be mainteined without ater: of 
although ic be i the cate of ap eltate of intereltt velied.you wil the better und-7{tand 
your books, which ſeem prima facie to dlagree» 21 E4.4.49. 22 E4.4.4 3-9 Ed 4.0. 
37 Hen. 6.8. 36 Hen, 6.2. Dyer. 10 Eliz..270.1n AvoWric, and 15 Eli. Do og 
Debt. And note; the ſaid {phrred had Judgement 3n the Common Peas, (,,4 
predittns Hemricus recuperet verſus pe f.21107 FMNC Marchio: em, an Hm: ridding = 
dictum & arreregiaeſuſdems, tamain arte diem impetrationis brevis original ipſucs Hex. 
rICt , quam poſtea incurſa. & damnd ſu4 0cca/ione ſnobtr actions annn redain predic: 
ad accems libras, eidem Henrico ex aſſenſu ſno per Curiam hic ad ud:c rm. Que 9uidm 
arreragia & damna in toto ſe attingune 4d 402. libr. Et predictus munc Aarchic i,, n; ifes 
ricordia. 


Mich. ;3, & 34 El. Inthe Exchequer. 


Englefields Calc. 


! | the Queen, and CAſargarer Englefield , Francis Englefield, and others, in 
zn Information upon Intruhon 1n the Exchequer, which bevan 716-4. 32 £2.the 
cate in effeRt was ach Sir Francis Englefield ſeiied of the Manor of Enylcj:clainthe 
County of Berks in Fee, by Indepture dated 2 Janwar, 18 Ei, berween him and 
the {aid Frexcis his Nephew, corenanted for the advancement ot his bloc, &c. to 
Rand ſeiſed tothe ui of himſelf for life, and atterwargs to the uie of his 1a14 Ne- 
phew, and to the heirs males of his body » and aticrwards co the right heirs o! (he 
Nephew. And ir was further COS in theiame Indeniure, That becaule (us 
Nephew was an Infang, ſo that bis proof was not then {een , and becav'e the Lincic 
did not think conveni-nt to ſertie the ſaid Inheritance in the Nephew abiolutcly 
ſo long 45 the Uncle ſhould. live , without a bridle to retein him, 3f atter ne ſhou.d 
be prodigal, or ſhould be given to incollerable vices ; for this cauſe it was cov 1ded, 
Thar if che Uncle by himſcif , or by any ather ducing bis natural lite , deliver or otier 
ro the Nephew a Gold Ring, tothe incent to make void the vies, that then ai} he 
uſes ſhall be void. Hill, 26 Eh. Sir Fraxcis was Indified in the Kings Bench by 
o J ury of Middleſex for Tieaſan doneat Nemares in Hanonia +» pariilys tranſmar- 
mis, 20 Oftob,18 Eliz. upon which Indiament he was Outlawed, ard a/.erwa:ids, 4. 
Avg. 28 Eliz., che Queen by Patent under the Great Seal did lcale the Land to F#- 
fter and Firton, two of the defendants , for forty years, and alio demiled to them tor 
forty years, ones & ſmgulos boſcos » ſubboſcos , arbores,& fer As boſcales : And at- 
terwards at the Parliament 29 Octob. 28 Eliz. the attainder was confirmed. And 
furcher it was Enacted, That he ſhall be attainted of high Trealon, and ſhall forteic 
to the Queeh all his Mannors, Lands, Tenements, &c, the day of the Trealon com- 
mitred or at any time after, and that the ſame ſhall be in - actual poſtetiion of 
the Queen without office.But further ic was provided. by the ſaid AR That pothig 
cherin ſhould extend to make void any leaſe of Land,or apy gitr of gavds made by the 
Qo.under the Great Scal, or Exchequer Seal, after the Treaſon committed &c.And 
at the ſame Parliament another AR was made, by which. ic was enacted, That eve'y 
perſon, and perſons which hath, or claimeth to have any eſt aze ar incere#t, of in , 07 out of 
yp land of avty of he peſos attainted ſince 18 Eliz. net iuxolledof Reco d, nor ce tified 
into the Exchequer, made finte 1 Blix. any of the perſons artainted ſince 18 El. ef 
Treaſon, for conſpiring of thi Queens death ( as the (aid Trealon of $ir.Fraxc's Re 
% ; » ' . DI 4 
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field was) with n two years after the lazt day of t/ is Seſſion of Parliament ; ſha oper ty 
lhew, and bring forth, into the Queens Mayeſt.cs Court of Exchequer ,the ſame its or 
their gr ant) convey true y #n4 aſſurance, and there in the [rm t we - in open Court, the 
ſame ſhall offer ana exhibit , #p0n his, or their oath, aſſumi-s that t' ey have not the ſume, 
vor can come by it + 6r that il was never pur in writing, thu the cffect the coff role en. 
tered and enrolled of record. Or elſe every ſuch Conveyance and aſſurance ſhould be veyd 
and of noneeffect to all iments and purp:ſes : Sayrg to every perſon and perſons (0+ 
ther than par.ies and privies ro ſucy conveyance, and ſuch as (hall net ex/ibitthe [ id 
conveyance according to the t1 ue mean "g of this Act all {ach right Cc, An ater 
wards, the 19 Marti, 31 Elz, the Queenb, her Letters Patents und.r ihe Great 
Sealy reciting the u C33 and ; rovilo of tendring of the Ring, anthet he benefit and 
advantage ot the 1aid condition 18 given to her by the Statwres ot thi: Reaim doch 
depute, awhor:z 2, and in her place and PEr'On hath pur R chard Br. wohton inc Hen - 
ry Bonct ter, joyntly and leverally to deiivcr or offer the Ring of Gu.d ro Englefild 
the Nejhew, tothe intent to make voyd the u'es inthe Irdenures, Br. gion and 
Fouchier $ Marti: 31 Eliz. ofer the Ring (and read tohimihe Parent ) to the ſaid 
Frarcis ihe Nephew » which he retvied : All which fat, with the Patent ther cerci- 
fied into the Exchequer 19 art 31 Eliz and the jite of yit Frances Engl. fild was 
accired. And the deten.jiants were charged for intruſtion 20 Alzrin, 31 Elis, 
:n4 with the cutting ot certain Trees ot E m, and Aſh , and certain Under -woods, 
And inthis Cale, atter many arguments at Bar, and upon open argument at Bench, 
theie von $ were retoliel. 1. Ihe Qiecn was Tenant for 4wr. vie, and made a 
Leaſe for forty year-y aithough chat the Queen ( having an eiiate but for awter vie ) 
car2% abioucly contract tor aLeate tor torty years; yet without any recital , or 
men! ion of che citare wr ite, the Leate 1s good; tor the leale for years 1> In judge - 
mcnt of Law, leis thanche lez'e tor awrer vie y and the Q\een doth not any wrong 
or pregudice !0.an, by the dzmiſe, and 18 not deceived in her gram ;; fot in Judg- 
ment of the Liw 1c 153 L-alc tor one an | torry yeareit c | + que vie (hall fo long (i: e 
but if the Q1ecn hal granred a greater cliate than ſhe 1a wiuily might, as an cltare 
in Lai, 67 12 ie thece b.cau'e ſheconld nor lawfully do it, the was d c:iied ard 
by conlequerce her grant »Oz Cd. See the cal. ot Alton W.: ods. in the firit part of my 
Reports, An 1 was laid, That ut che Qheen granteth roruns Farnm | wm (M1. 
ving a term. Or cna'e tur ile, extent, or other parcicular ettate 1t 18) good enoveh ; 
tor the Q_<-cn - Ott! nat £rant more than (the may doe hy the Law , ror doth any 
wrong, Or iake al eration of any eltare by hergrant. And ir was of j-cte1s That 
this condition ſhali not be $1.en'othe Qtcenb, the $':ture of 33 Her, 8. cap. 20, 
for three caules. 1. This condii10on 15 annexed to 1 Francis wi filech inerat. be 
privity, that it cannot be gt. ento another ; for inthis cate- the lubtiarce of the con» 
dition isthe invent and mind of Sir Fraxcis, but becau'e his inert and mind cans 
not appear witnout Open act, tor thi, caule the Ring ſhal! be tendred a+ a dc iaratich 
of his intent, which was inward and lecr.t to himſe f, lo that the tend r of the 
Riog is but the outward ceremony, bat the ſub;iance of the condi ion is the mind 
and will of Sic Francis, which cannot b- patied o'er to anoiher, Aito in thi: caſe 
Nature ismade Judee ; tor the Uncie is to judge of the qua't 1e and diffolition of 
the Nephew ; and + hether he gizeth caulc ro his Uncle to revoke and d:{-nul hi- e- 
late; and therefore as natural love andafte&tion cannot be transterr-d to another. (© 
this conveyance, of which natural loveand afteRion is the caule of the creation of 
it» and the judge of the determination of ic,cannot be revoked or det ermin: d by any 
other ; and all that agreeth with the reafon of che Common Law ; tor the W irdſhip + 
of the eldeit Son which the Law of Nature giveth co the Father }+ infevar:b ec, and 
cannot be tortei:ed or cransferred to another, as it is agreedin 33 Her.6, And Ho- 
mage Anceitrel i- inſeparab.c, becauſe ir is annexed to the blood of the Lord and the 
Tenant. 2. By ihe general wordsot the AR of 33 Hen. 8. conditions fepurable;, 
and which n2y b- periarmed by others, and nor inſeparable. are given ro the King , 
as appeare:h b di-ers cales grounded upon divers Atsot Parliament here put, an4 
after agreed. 3- I was objected , That che {ame being a collareral con jitiony al- 
though thai che condition be gi1en r1athe King, ſc.the benefit of it it-ir be performed, 
yet the performance of it is hoc given to the King by the AR. And therefore vir 
Francis 
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Francis oughc tor © tender the Ring » and not the Queep. And therefore pur caſe , 
chat the condition had been» if the chief Juſtice of England for che time b:1ne, (21 
render a Ring afcer the atcainder of Sir Francis, the Queen cannot tend:r it ; and the 
reaſon of the {aid Books in 12 Her.4.2. & 9 Hen.7.17. & 20. 4 Hen, E. Dyer 1c. 
was ureed , where collateral conditions cannoc be altered , and other things taken 
io ſatisfaRion of them berween the ſame parties ; 4 fortiort here for here the verion 
who by expre(s words ought co pertorm the condition ſhall be changed. As tot 
firſt and ſecond ob;eftions, Manwed chief Baron, and che whole”Courr held , Tix 
all the force and effeR of the condition in the caſe ac Bar did contit upon the render 
of the Ring ; and the other matter of reaſon ard caute, which move 1 and induced 
him co leave the power and bridle in himlelt , was nor any parcel of the provito, buc 
a flouriſh { ashe termed ic Jand preamble ; and nothing is parcel of the condi:ion 
bur that which cometh afccr the provilo, and that is the render of the Ring. And 
as to that, the difference was taken and agreed by che whole Court. ſc. Berween 
conditions which are perional and individual; and cannot be pertormed by any other; 
and conditions which are port io inleparably annexed to the perſon but that they 
may bee performed by any other ; as it was reſolved in the caſe of 7ie- 
was Duke of Norfolk, who in An=o 18 Eliz.conveyed his lands to the uſe of himiclt 
for life, and afterwards to the ule of Philip Earl of eArnndel his eldeit Son in tal , 
with divers Remainders overs with proviio, That if he ſhon!d be minded to alc, 
and revoke the ſaid uſes, and ſhould :gnifie his mind in Writing vnder his proper 
hand and Seal, and ſubſcribed by three credible wi:neiles, that then &c. And atter- 
wards the (aid Duke was attainted of High Treaſon, thac this proviſo cr condition 
was not given to the Queen by the laid At of 3 3 Hen.8. becaule the pertormance of 
the ſame was perional and inſeparably annexed to his perſon that is to lay .tohent- 
fie bis mind by writing under his 04 o handy which none could but the Duke himie':: 
which poinc all the poſlefſions of the Dakedom fo conveyed were (ave: ind 
not forfeired by the attainder, 35 Hen, 6.56. The Templers held divers of their pol- 
ſeſlions in Frankalmoign (which Tenure as Lutcon 1aich, is annexed in pric ity tothe 
biood of che donor) and afterwards they were ditſolved, and by Parliament , az»e 7 
Ed.a. their poſlcefſions were given to the Hoſpiralers, to hold them in the ſame man- 
ner a3 the Templers held, yer they by thoſe general words held not io Frankaimo'gn. 
becauie che privity ot the Tenure onthe other part of the Tenemeur doth not con - 
tinge, and this privity being perſonal and inſepacable,by ſuch general words was not 
cranserred ro the Holpitalers. The iameLaw of the Impropriation of a Churc? , 
which alſois an incident inſeparabic toa Houſe of Religion ro which the Chi.” ' 53 
impropriate. And therefore it i2 adjudged ip P. 3. Ed. 3. that the Ho(pii ule; by © 
faid Act of 17 E£d.2, ſhould not have the Impropriation for it was inlepar-> » +3: 
nexed to the Corporation of Templers » which ching conſilting io inſeoara's.* 0:1 - 
vicy by general words of an AR of Parliament; ſhall not be transferred to orc 55, 59 
was it adjudged Trin. 25 Elizyin the Marquis of Winchefters Cale which te* in 'n* 
Fourth part ot my Reports That by general words of all Heredicaments.&c. 2 W:ic 
of Error which a perſon attainted had was not given to the Kine ; for a '\rit ct 
Error is a Wru which lyech in privity. And the chief Baron (aid. [hi he n:: cr (aw 
in any AR of Parliament actions which belonged to the perſon acraiored 91 en to 
the King. la the time of Hen. 8. Br. Coradie 3+ it is holden, That 2 Foun” thi; 
which alio is a thing annezed inſeparably co the blood of the Founder , (a. not 
forteited by attainder, wide L, 5, Ed.4. But in the Caſe at Bar+the confition - /c- 12 
tender of the Ring, is not annexed tothe perſon of Sir Frances, bus every one May 
doitas weil as he. The ſame Law of payment of money. delicery of git,' 1775 0! 
other like, As to the third QObjeRtion ic was reſolved, That when the Scar ite few 
the condition to the Queen, that the performance thereof (which is nor P*c( 001)! 
and inſeparable) is alſo giver to the Queen, as incident tai: For the pertormance 
1s. the ſubliance and the effe& of the condition ; and the-Srature purceth the King 1n 
the place of che perſon attainted , ro dothe fame for rhe pertormance of the cont 
tion , which 1s fealible, and which is not inſeparably annexed ro the perion of him 
who itattainted. 4, It was objeded, That although the condition ſhail be giv" 
co the Queen and the petionmance of ir alſo, .yer che Leaſe ſhall noc be void ; !or 


the 
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ifie citare tor lite of Sir Prazcis wasnmor tubject ro the Condition. Fora ute at the 
Comanan Law was aruttand confidence repoſed ma perion, that aghother perion 
ſhoatd havethe orofirs, fo that trhere-ought to be a' ſeparation of the peſletſion from 
the ute, eirher by Covenanc, or Feotthent, Fine, of cher conveyance, by the which 
chece is atrap{ mutation of the poiſetſion: Bur it our Cle he himſelf (food leifed to 
the nie of himſelf tor life, which could not be as an afe; for he himfelt is Terr -tcnanc 
and there is nor avy ſepatation of thee poſſeſſion, & 1t r# Hot any truli or confidence, an1 
he could not have a Susbpare again himielt before the'Starnte ; and the Statue of 27 
H.8. doth execuce the pofleflion to him ofily who hath ard wie & who had nor a poſſeſ- 
1100 before ; But vir Frazcs in our caſe had the poſieflion betore, and 1h. refore rne 
Yarutre caniot giie a poileſſion to him, but his eftate for lite was parcel of his old e- 
tare, Alſonote, The Statute of 27 H. 8. faith, To the uſe Of another verlon- &c. 40 
that another perſon ought to have the uſe, than he who hath the por (ethion, And v:4e 
30 H.8. Froff nems al wſes 47. Ceftny que uſe intall before the Statute was enteored 
the Feoftees; and ater the Statute of 27 H. 8. was made, the veature (hall nor 
vive him a poſſethon in tail according to the tiſe, hecaule h» had ihe ro! ethon before, 
becauſ--there was not aby ſevaration of the ule and poſictiion at the time of the ma+ 
king of the Stature. Any then it the etiate tor Hite be parcel of his old etiatk, 
it 18 not (uby:& to the ſame Provilo or Condition, and by contequence by 
the performance of the Condition » the eſtate for life is not dcteared + and rhun 
the Leaſe for 4c yeares, which is derived ont of the ſame, remainein goods 
Bar ic was Retolved by che Courc , That Sir Francs had an eliate for lite by the lum + 
tation of the ule, and the operation of the Starure of 275 H.8. And th:y much relied 
npon the teaſon and Rule of Barton cafe in Plow, { om, That a man for the advance- 
ment of his heics males, may Covenartt to ftand fciie4 ro the uſe of himlelf an the 
heirs of his body, in that caſe there is tc ſeparation of the voſſeflian and ute, and yer 
the Scarce doch create aneltate in tayl in poſſefſion in him, in which cale all che e- 
{tare ray! is in himſelt: bur that is for the benefit of the heir male, alchough it 1+ 4s 
future, wd not in preſenti, for none can know who (hall bee his heir male , For $#- 
lus Deres fact bereder, non Womo. But in this caſe it is for the benefit of the Nephew is 
preſents to have the uits railed according to the Indentures, 5. It was objected, 
That alchough che eltate for lite be defeated by the condition, yer the Queen ſhall nor 
avoid hef own Leaie ; For whenthe Queen hath 2n eftate for the life ot another, an4: 
ſhe makerh a Leaſe tor years, although that the Queen doth perform the Condition, 
ſhe ſhall rot avor i the Leale. As if in fuchcaſe a common perſon had had an eltate 
for life, ard rhe Queen the Condition, and the common rerion had made a Leaſe of 
the land, and the Q". hid confirmed it, and aterwards rhie'Conditton is performedyert 
the Leaſe is 200d. An if Mortgagee maketh a Leate tor yeirs, and the Mor gagor cons 
firmeth it, and atrerwards ch- Condition is pertormed, the Leaſe ſhall not be avord- 
ed. AndeArders Cafe was cited. Tenam 1n :ayl maketh a Leate for ite , now he 
hath gained a new Fee by wrovg, and afterwards he granteth a rene-charge , or ma=- 
keth a Leaſe for years, and afterwards Tenant for life dieth , he (hall not av01d his 
charge or L*aſe, although he be in of another eſtate, becaul- he had 8 defeatihie poſ- 
teſsion, and ancienc Right, the which it they be in (Everal hands, ſhond he 200d ; as 
the L-aſe of one, and the confirmation of the other, and being in on--hand (hall be 
as much in jadgement of Lyw. Note the Leale is the fironger caie rhan the charge, 
rr H.7j,21, Edrich Tenant in tayl made a teoffment to his nie upon con-(1-10n, and 
atterwardy napon tts Recogmzance the Land is extended by the Stature ot 1 R. 3, and 
afterwatds he performeth che condition, yet the mtereft of the Conin& ſhall nor-be 
avoided; zad yer the eltzre is charged Cauſe que ſupra, And ail that was affirmed 
by the Conre. Bur as to that it was refolved, That the demiſe of che Queen ſha!i nor 
enure (roher ſyecial prendice) to ewo intents, ſc. to a demile of the Land , and al- 
{oro a faſpention of her - ondicion, by which ſhe may defear the eſtate ior !ife , and 
the other eftares as it ſhall be in the cafe of a common perſon, cicher toa demi! inre- 
[pe of his preſenc effare for the life of another, and alſo to a confirmation in reſveÞ 
of hiscondirion g by which otherwiſe ſhe may diſpole ##, as it ſhall be in the cafſ- 09 
of a common perſon. For the grate of the Queen ſhall be raken according ro het ex- 
preſs inrention compretended inh:T grant; and ſhall not extend to &5y acher thing 
"by 
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{15] by comiructionor implication which doth nor appear by ber gran that her incenc did 
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.-/ © *he demiſe ſhall amount to a ſuſpenſion of the condition, then upon that ic would fol- 
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A,  Accuty prejudicial to the Queen. 6. An4 as to the Tender by force ofthe fiid Letters 


[5] 
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extend [Os And therefore inluch caſes the Queen ought to be truly f - ; __ 


7: +7 ſhe ought ro make a ſpecial and parcicular grape, which by fle words may enure 
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ro all ſuch ſeveral incencs as are defired ; as 17 E, 3. 39. Anadvowſon holden of the 
King is aliencd to an Abbor, now the King hath cicle crothe advowſon for the More - 


», main, and afcerwards the King by his Letters Patents granteth to che Abbor char be 
3 4 } ma hold the advowlſon to his own ule , yer he ſhall not loſc the advantage of More - 


m—. for when the King hath two rights in him he cannot exclude himſelf ofboch 
withour ſpecial words; wide 9 H. 7. 14. Plow. (cm. ;97.%c. Andifin this caſe the 

te of the Queen ſhall amounc coa confirmation by torce of her condition, or it 
low, that ſhe during the term could not pertorm the condition, which ſhould be ve - 


encs, and the Cercivcace thereof into che Exchequery It was objeaed that the 


WY x / 04, Pat "IC 1 
- _ ſhall nor be ſutficient, bur the Tender ought to be found by office , for al 
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chat the L=1rters Patents ace ot Record, yer the render it (elf is matter in fat, which 
ought co be found by Office ; For the Certificate of che Biſhop by force of the Kings 
Writ, or of the Marſhal of the Kings holt, as in 2 E. 4. 1. which in the like caſes are 
not traverſable, bur are trials in Law and ſhall bind the parties. But in our caſc, it 
this Certificate which 1s not made nopon any ordinary courie of proceeding ſhall be 
ood in Law it ſhall be great prejudrce to the party ; for no Certificate which is al- 
owed and wartanted by the Common law, is traveriable ; and then the maucer may - 
be falſe, and the party diſmberired, and yer he ſhall pot have any remedy, which 
ſhall be very inconvenient. Bur ic was Reſolved by the whole Court, That the Ten- 
der and Cercificate 1n this cale was good enough , and that the party grieved if ic be 
falſe, may traverſe the ſame; and (hall not be concluded by ir, for the ſame was not in 
nacure of atrial, bur of a Record to inform and ſatisfie the Queen of her ticle. Alſo 
they Reſolved, Thar preſencly by the render of che King according to the Provido, or 
Condition, the uſes were determined, and void in Law) and by conſequence the land 
velied in the Queen by force of the Acrainder, and ofthe AR of 33 H.8. 7.1r was 
objeRed, Thar the ſaid Conveyance was void by che AR of 28 Ekz. And then Sic 
Francis, at the time of his Treaſon commirred, and Atrainder thereupon,ſci(ed of che 
ſaid Lands ip Fee which were forfcited to the Queep, and veſted in her by the ſaid a&t 
of 33 H.8. and by conſequence, ihe ſaid Leate made by che Queen ( being ac che 
time thereof ſciſed in Fee ) is good. And toprove that the Conveyance was void 
by the Scacute before the ſaid render of che Ring) ſo that the cftate was not defeated 
by the Condiciop, bur che ance in which the Condigion was contained was 
void by the at of 28 Eliz. before the ſaid render ot the Ring , and before the Leale 
made ; The words of the Starute are, That every perſon, &c. within two years after the 
laſt day of that Seſſion, ſhall ogenly ſhew and bring forth into the Exchequer his conveyance , 
and there in the Term time in open Court (ball exhibit, & c. the ſame to be extred and inrolled 
of record,&c,And the tender of the Ring was 18 Mare.betore which day all the Terms 
inthe 2. years were paſt; ſo that after Hillary Term palt Ann. 31, ut was not pollible 
that che Conveyance ſhould be enrolled wichin the 2. years in open Court in Term 
time. For the 2. years paſſed dy effluxion of time before Eaſter Term ; And there - 
fore preſently afrer Hillary Term patiedthe Conveyance was void; and by conſequence 
che ition alſo. And thereupon the Caſe in Temps E. 1. Covenant 29. & FoN.B. 
was put, That alchough the Covenant be that he leave the wood in as good plight, 
&c. acthe end ofthe Term, ifthe Letlee cutrech down the trees, he ſhall preſencly 
have an a&ion of Covenant, for it is not poſſible that he leave the trees» &c. at the 
end of the Term, fo that the impoſſibility of che a& ſhall give a a&ion upon 2 
furure Covenant, Bur it was Reſolved by che Court, That at the time of the cender 
of the Ring the ſaid Conveyance , and by conſequence the Condition was i force. 
And their reaſon was, becauſe that rhe Statute doth not require vhat che enrollmenc 
ofthe Copveyance, which is the a&ofche Conrr , ſhall be wichio the 2. years; buc 
che ſhewing and exhibiring thereof, which is the a& of che parry ought ro be within 
the 2. years : For astothe ſhewivg and exhibicipg of the Conveyance, the words are 
(within rwo years, &c. ſhall, &ce there inthe term tims tn open (ourt exhibic the ſame) _ 
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the words ext tollowing ares ( is be entred andenrolledsj r:cord ) 10 that notine is li- 
mited when it ſhall be encolled ; bur ifthe words had been» ( 4d then ard there ſhall 
be enared and enrolled of record, ) then the Conveyance ought to have beenenrolled 
withingche 2 years: bur as the words are, it may be eprolled atrer the 2.years. And 
this was the ficlt caſe { that 1 know ) that was argued and adjudged upon the ſame 
A& of 33 H.8. which give:h Conditions of perions attaunted of Treaſon to the Ki 
And inthe Argument of this cale » the cale ot 7bomas CMarkenfield Elq; Anno 19 
Eliz.. in the FExcheq er, and divers ocher cales of perionz attainted of Treaſon, who 
had power Of Revocation, were cited : and upon conlideration of them by the Barons, [4] 
they reſolved «t ſupra, and gave judgement !or the Queer. But the Counſel of Sir 
Francis Englefield were not latisfhed with the Judgement, and cluefly as to the prin- 
cipal point : For they conceived) that as the Cite 13, the Condi:ion was fo inſepara- 
bly annexed tothe perſon of Sir Fraxcis, that the fame was not given to the Queen 
by the ſaid Act of 33 H. 8. Anitheir aſvice was to bring a Writ ot Error. Bur at the 
next Pariiament; ſc, 35 Eliz.a foecial Act of Paritament was made for to eltabliſhthe 


fockeicure tothe Queen. 


Erin. 34 Eliz, 


The Cal: of Swans. 


Ecwecnthe Queen) and the Lady Joan Towng , late the wite of Sir John Yong 

Knight deccaied and Thomas Sanger Detendant, the Cate was ſuch. An Office 

was tound at #. in the Conrty of Dorſet, 18 Sepremb. eAmn. 32 El'z, before Sir 
Mathew eArandel and others Commithoners of the Qtcen under the great Seal , 

Oued villa de oA bbotſbury, in predict, Com, Dc Jl ft {9, ad mare per inſulam de Portland 

in eedem Cams, oft qu<dam eftuaria, eAnglice a Metre or Fleet, in quam mare flat re- 

flunz in qua quidens eſtwaria ſunt FTO cigns, quorum 410, {rent albi, et 90 erg 1\trty & quod 

omnes preditti cigui et cigne!ti ſunt in poſſeſſione }. Young & Tho, Sanrger, & quod quilibet 

corum eft yaloris 24.5. Gd. quodque major pars tempore captionts dicts inquiſitionis minime , 
faer. fig: at: which Office being certified into the Exchequer) a writ was Cire&ed 16 

the Sheriff of che ſame County co leile all the faid white Swans not marked, by force 
whereof the Sheriff cerurned, that he hadſciled 400 white Swans, &c, To which af- p 
terwards, Hull. 34 Eli, the laid joan Toung and Thomas Sxanger pleaded ; Ouod pre- [16] 
dicr. eftmaria ſive aqua, jacet in parockis de Abbotibury in Com. Dorfer ( and abuitedit ) 

and hat before the Irquituion taken, The Abbot of Atbotsbury was ſeiled de predift, 
eſtuaria, et de rizis e: ſolo ejuſdem in ſeczand that ar the tirne of the inquihtion; and time 

our of mind.&c, there wagzand yer is;qvidam volatus cignorum et cignettorum ferorumy 
called a game of Wild Swans, i» eftwaria frye aqud illayF ripir, © ſolo ejuſdem nidificart, 
gignen' & frequentant. Anglice haunting, de quo quidens volatuc grorum & cignettorum, 
preditt, Abbas et ones a fermmvoy Abbates Monaſteris pr edit, per totwns temapws 
| preditt, habuere & gaviſi fuerunt, et babere et gaudere corſucverunt, tot. profic. et incre« CD 
ment. onmign ct {'ugulorum cignorum et ciguctrorum ferorum in eſtuaria pr edilta nidifi« 
cart. gignen. & frequent, qus quidem cignt C cignents per taruns tempits pr edilt, fuerunt fe- 
T4 naure, & infra idem tenpus tide: Cigni et cignetti ſeu eorums alsjul aliquo ſigro non ui 
fuiſſent, ner oonſueviſent ſignari, nit quod aredil, nuper Abbas et ab 3s ſui predict, 
per 1410200 term pus pr edit. ad cor wm libitum quofdam ſeu aliquos de n:inoribus cignettis an- 
nudtins prllu/axt. quo; ad nſum ct uline e; boſpicaltatis ſue fatueruni expendend', in hunc 
modum anunain [iguare conſueuerun, er uſt fuerunt Vit.e —_—_ medians junil ram 
wan ale, Anglice, tocut offthe pinion of one wing, cxj#,/ibes talis cignenti, ea inten- 
tienes quod cignetti fic ampurati minime valere:t avolare, And attetwards the Abbot 
turrendred s 20 poisetlions to King H. $ who Amo 35 of his Reigngranted to Giles 

! | L11 Strangewaie! 


G 32 | The Caſe of Swans. r PartV1I. 


3 Strangways t\quite by his Letters Patents ner al.a, torams ill.m liberams Fiſca iam no- 


oF 4 A oaffirom in 49ua, vecar, the Fleet of Abbotsbury predift, ac ommia meſuag. aquas. piſcat, & 
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. crera hereditament. noſtra quecaung, in A tbotrbury, in dit. Com Dorſer nuper dift, Mon. 
| Jo fteriv, oc. ade plere et imegre Oc. & intim amplis modo et forma, &c. and that the 
Jo by 4 ſaid Giles died, and that the fame deſcended to Giles Siravewares his Colin and heir, 
£. 14 / , Wbo demiled tothe Defendants rhe {aid Game of Swans tor one year, &c. and prayed 
manus ditte demins Regine amoveariinr. Upon: which the Queens Attorney 
8 did demurre in Law. 
_— 1. le was Reſolved, That all whice Swans not marked, which have gained their 
as FM) natural libercy, and are {wimming 1n an open and common River may be tciſed tothe 
ac 7 Kings uſe b his prerogative, becauſe that Yolarihia, { 914 fron fere nature ) alia ſu;; 
regalia,alia communia : ard (0 Aquatilium,alia ſum regalia alia cemmunia : 254 Swan is 
eRogel fowl ; 2nd all thoſe, the properiy wherect 1s not known, doe belong to the 
King by his prerogative : and fo Whales and Sturgeons are Royal Fiſhes, and belong 
tothe King by his Precogative. And there hath been ap ancient Officer of the Kirgs 
[5] called AMagiſter deauit us ciemr um, which continueth to this day, Bur it was Re- 
ſolved alſo, That the ſubject may have property in white Swans not marked, as ſome 
may have Swans not marked in his private waters the property of which beloncerth 
ro him, and not to the King ; ard 1! ttey go ou: of his priate waters into an oven 
and common River, he may bring tiem back and take them again. And therewith a- 
greeth Fratton, lib. 2.cap.t.fo. 9, Sr antem arimalia fera fatta ſuerint manſneta, © ex 
conſuetudine eurt, et redewnt, volant, et revolant, | ut ſunt Certi, Cignts, Pawones, et (0+ 
lumbe, et hujuſmods ) eo uſque noſtra mtellignrt:r, quamdin babuer mt animum reverter » 
di, But it they have gained their natural liberty, and are \vimming in an open and 
common River, the Kings Othcer may ieiic them inthe open and common River fcc 
the King : For a white Swan without {uch puriute as atoreſaid cannot be known from 
another, avd when the propzrty ofthe Swancanrot be known, the lame being of iis 
nature a Fowl Royal, doth belong rothe King ; and io this cate the book of + H. 6. 
27. was vouched, where Sir Jobs 7iptoft brought an ation of Treipais for wrongfull 
taking of his Swans ; the Detendant pleaded that he was ſeiſed of the Lordſhip of S. 
within which Lordſhip, all thoſe whole eltate he hath inthe ſaid Lordſhip. had had 
rime out of min 1, &c. all eftraies within the ſaid Mannor; and we lay that the ſaid 
Swans were ellraying at the time in the place where, &c. and that we 2s Lords cid 
ſeiſe and make proclamations in Fairs and Mark-ts and io ſoon as we had norice that 
they were your Swans, we delivered them to you at ſuch a piace. The Plaintit re- 
lies, That he was ſeiſed of the Mannor of B., joyning to the Lordſhip of S. and we 
lay, that we and our Anceltors, and all thoſe, &c. have uſed time outof minde, &c. 
ro have Swans {wimming through all the Lordſhip of S. and we fay, that Jong ume 
before the taking we put them in there, and gave notice of them ro the Defendant 
that they were our Swans ; and prayed his Damages. And the opinion of Strarge 
there was well approved by the Court, That che Replication was good : Fot when 
the Plaintif may lawfully pur his Swans there, they cannot be eftrayes, no more than 
the Catrel of any can be eliraies in ſuch a place where they ought to have Common ; 
becauſe they are there where the Owner hath ay intereſt ro put them , and in which 
place they may be without negFgence or lacheſs of the Owner. Ont of which Caſe, 
cheſe points were obſerved concerning Swans, 1. That every one who hath Swans 
within his Mannor, that is to ay, wichio his private warers, hath a property in them, 
for the Wric of Treſpaſs was of wrongfull raking his Swans ; ſc. Quare crgnos ſnos. 
G7. 2. That one may preſcribe to have a game of Swans within his Mannor, as well 
[19] 2 Warren, or Park. 3. That he who hath ſuch a game of Swans may preſcribe, that 
his Swans may ſwim within the Mannor of another. 4. That a Swan may be an E- 
f\tay> and ſo cannot any other Fowl be that I have erer read in any Book. In 2 &. 
3-15 & 16. The Lord Strange and Sir Jobn (harleton brought an Aion of Treipals 
againſt 3. becauſe the Defendants had taken and carried away 40 Cignets of the 
Plaintits in the County of Bucks. to his damages of 10 /. One of the Defendants plea- 
ded, Tnat the water of Themiſe doth runn through the whole Rea!m, and thar the 
County of Bickingham is adjoining to the Thamiſe, and thar the Cuſtom of the 
' faid County of Backingham is, and hath been time our of mind, &c, That every Swan 
(tor 
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(for Cigaet in the book 15 taken tor a dwan ) which hath courle in any water, which 
water runs tothe Thamiſe within the lame County , That if any Swap cometh upon 
the land of any m<n% there buuiiderh,and hath Cigners upen the lame land that then 
he who hath the property of the $-van ſhall have 2 of cheCigners & he who hath the 
jand ſhall have the third Cignert, which ſhall be of leis value than the other 2 : & that 
was adjudeed a good cuitom, becaule the polileilor of the Lind doth lufter them to 
þai!d chere, where he may drive them off. And by this Judgement ic alſo appzareth, 
That a man may al.ege a Cuitom or Preſcribe in Swans or Cigners. Andi the ſame 
Cate it is ſaid , That the rruth of the matter was, that the Lord Str ange had certain 
Swans which wer- Cocks, an4 Sir jobn Charleton certain Swans which were Hens , 
and they had Cignets between them; and tor thele Cignets i!:e owners did joyn in 
one Action; for in ſuch cale by general cultom of the Realm , which is the Com- 
non Law in fuch cale , the Cignets do belong to both 1c owners in commone 
ually, ſc.to the owner of the Cock , and the owner ot t1e Hen; and che Cigners 
ſhall be divided b-ewixt them. And che Law thereof is grounded upon a reafon 
io nature ; for the Cock Swanis an emblem or reprelentation of an afleRionate and 
rue Husband to his Wite above all other Fowle ; tor the Cock Swan holdeth him- 
ielt ro one terhale onely ; and tor this caute nature haili conferred uron him a git 
beyond all others ; that 1s, todje lo joytully, that he (tiogeth ſweetly when he dyeth; 
upon which the Poer laith, $6.16 
Dalcia defett 4 modular carmica lingua, 
Canazor, cn, funcris ipſe ſui, 42M 
And therefore this cate ot the Swan doth ditter trom the caſe of Kine, or other bruxe 
bealts. Vid: 7 H:n.4.9. And it was agreed, That none can have a Swan- mark, which 
ia Latine is called (cignioors) if ic be not by the granc ot the King or of his Officers 
authoriſed thereto, or by preicription. And it he hath a lawfull Swan-mark, and hath 
Swans ſwimming in oyen and common Rivers, lawtully marked therewich, chey 
belong to him ratione privilegii, But DODC ſhall have a Swan-mark ,or Game of 
Swans, it he hath not Lands or Tenements of an Eltate of Freebold of the yearly va- 
tae of five Marks, above all charges, upon vain of tociciture of his Swans : And thac 
is by the Statute of 22 Ed.4.c4p.6. And he who hath fuch a Swat-mark may 
it over, And therefore I have icena notable pretident in the time of Hev.6. whicty 
is uct, Notwns /it omnibus preſemibus © fururis , qued ego Johannes Steward Miles , 
dedi © conceſſi Thom filis meo primogenito , © heredibns (nuts, cigninotam neans, aye - 
ru78 meorum, prout in margins lateral pingitur » que mih: jure beredicatio deſcendabat , 
poit morrem Johan, Steward gona +14 mei : Habend, fibi & beredibus ſai: , #na cnn 
omnibus cigns © cignicnlis , cum dicta no:4 baculi nodati gnai', ſub condirione, qued qui 
bbet feria ſolis durante vita, aguia A wguſt , {que ad ( 4rnisprivines apnd domnuns 
wean de Darford, unumcigniculun bene ſignatrum mii aut mes deliberer, quod /i defe- 
ceru , twnc vols, quod boc pr «ſexs chirogr aphums caſſetur penitns , & pro th.ls habearnr. 
In cm rei teft imonium, ad inſt antram AMatilde nxoris mec x menm figillam ſecretuns 
Chriſti cracifixi preſentibon fect appont, Hizs teftibus Kob.( lerico, Johan, de Conjert,o A - 
Line Fabr),et al'. Dt. apud domun mean ranfionalens de Darf. in wigilia S» Danih, 
Ep. amo regu: Regus Henrici poſt conqueſt um Anglia ſexri 14. And iwthe Mazrgent 
was painted alictie ragged ftatt. And 1n thiscaic it was refolved, That in ſome of 
them which are fere werr:, a man hath jas proprictatis, a rioht of property and in 
tome of them a man bath. ja privilegs , a right of privilege. And there are three 
manner of righrs of provertie, ſc. property ablojure , property qualified , and pro 
perty poilefioric. A manhach nor abſolute property in any thing which is fore n4- 
rwre, but in thoſe which are d-mite nature, Property qualified and polleflorica rhati 
may have inchoſe which are fere narwre » and to fuch propercy a mans may atreiry 
by cwo waics, by induttry , or ratione impotentie er loch, by indutiry', as by raking of 
them,or by making of chem tame, nanſucrs, LE. anni 4ſſnere,or dowtſticd , i.e, do> 
mui aſſueta: Bn: 1n thoſe which are fer nawra, and by induliry made tame , a man 
bath but a qualified property in them, ſc. ſo long as they remain tame, fogf they do 
attain cotheir natural liberty, and have not avimwns reverrends , the property is loſt , 
ratione imporentie & loci : As it a man have young Shovelers or Goſhawks, or the 
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like, which are fere na:wr 4, and build in my land I m—_ poſſeſlarie property in them; 
for 
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for 4t -one caxech tiew Witch wLcy canny. Hycs tne owncr of the toy! tThall have an 
2&tion of Treipatls » Qwuare boſrum ſnam fregnt er i”es pats eÞrumum ſuor1m of 
ardearum ſaarum, precii rantmun, nur eodem boſun nigdifican,”, 'Cepit et atpriavyt ; 
and therewirh agrezth the Regilter, 2nd *Nnz,Nz. brev. 86.6. & 89.6.10 td. 14, 
18 E4.4.9. 14 Hen,8.1.b. Stamford 25.6, &c. Vide 12 Her 8.4. & 18 Hes, $,5, jr 
when a man hath lavage beaits r4tione pr vilegii, as by rea'on ut a Park, Warren &c. 
he hath not any propercy in the Deer, or Comes, cr Peatants y or Parti f-vs; an4 
therctore in an action Qnare Parcum, Wir rennam Fc * eat eritrats, & 2 dimes, 
lepores, cuniculos, pha/tanos, perdices &c. cepit er 25527 ;,avit , te ſhall not lay { ſucs \'er 
he hath not property in them , but they dove beiong to him rariore privitegts , *or bt; 
ane and pleature , lo long as they rem1in im the privileo'd place : forit the oven-c 
of the Park dyeth, his heir ſhall have them, and not his Executors or Acminitice 
rers)becaule without them the Park w::1:11 15 2n Inherirante 1s not compleatzner Na 
Felony b= corhmitced of them, But ot thote which are made rame, in which a mn 
by luis induttry any yroverty, Felony may be commitred of them. And there with 2 
orecthche rule io 3 Her. 6.55 4. 8E4.4.5, b, 22 Her, 6.59. which is il] revorre / 
and 43 Ed.3. 24-vide 22 Af. 12 Her.$,3.13 E!z. Dyer 306. 38 Eaw.t. 1c, $1: » 
Ed. 2. tit. Diſtreſs. 2 E4. 2, Avorwrie 182, Bac a man may have provurty in to: © 
thivgs which are of lo bate nature: thac no Felony can be commited of them, on 
no man ſhall loſe lite or member :5; them » as (t a Bood-hount, or Matlif, -:cl- "::e, 
12 Hen,8,3. Vide 18 Hen.S.2. Bui he wio fleaterh the Eggs of Swans on! ©: : 
Nett, ſhall be impritcned tor a year 2rd a days and tined tothe Kinz, one myty 1 ! 
King, the other to the owner 0: the Lind where the Eggs were taken , and tar b; 
the Statute of 11 Hen,7.£4p. 17; And it hath been laid of ond time, That tos wir 
Realeth a Swan in an open and common River, lawtully. marked, the ſame Swan: 1 
ic may be | ſhall be huog/40 a houſe by the beak; and he who ttole it, Nall in recom:- 
pence thereot, ove to the owner {o much Wheat that may cover all the Swan . by 
putring and turning the Wheat upon the head of the Swan, vntill the head of the 
Swan be covered with the Wheat, And it was rc!olved, That in the princival cale 
the;preicription was inſufhcient ; for the eifeR of the preicriprion 15 to have ail 
wild Swans,which are fere nature, and not marked.nid.ficart »Lbprent”. er prequext as af 
within the ſaid Creck. And iuch-preſcripiion tor a Warren ſhail be inſufficient . /-. 
ro have all Pheaſants and Partridg:s, niditicants, gignents » and frequent ing within 
his Manor. Bur he ought to lay;to Have tree Warren of them within his Manor : 
For although they are nidificants, gignen!s, and frequenting withinthe Manor, hee 
cannot have them jwre privilegis, bur fo long as they are within the place, Bur it was 
reſolved, That it che defendants had alleged, that within the ta1d Creek there h2d 
been time out of mind, &c. a game of wild Swans not marked , building and bre: d- 
ing ; and then have pre:cribed, that ſuch Abbat and all his Predeceilors, &c. had u- 
ſed at all crimes co have and take to their u'e {ore ot the ſaid Game of wiid Swars 
and their Cigners withinche laid Creek, the fame had been good ; tor although thac 
Swans are royal Fowl, yet in iuch a manner a man may preicrib2 in them; tor that 
may have a lawtull beginning by he Kings grant + For in Ret. Parliam. 16 Rich.2, 
I, znmer0'39. like grant was of wild Swans unmarked in the Connty of Cam- 
bridge, to B. Bereford Knight. The like grant in Kor. Parl.ann.30 Eav. 3 .part,2.nmm. 
20. the King granted co CyY.all bis wild Swans unmarked berween Oxford and Lon- 
don for ſeven years. In Ret.Parl.an.i Heng. part. 6. numer. 14. A grant was made to 
Jobu Fenne, to\lurvey and keep alt wild Swans unmarked, ia quod & proficuo reiponde- 
at ad Scaccarinm. By which it appeareth , that the King may grant wild Swans un- 
marked ; and by conlſequence a man may oreſcribe in them within a certain place , 
becauſe it may have a layfull beginning. And a man may preſcribe ro have Roya! 
Fiſh within his Manor, as is holden in 39 E4.3.35. tor the realon atorelaid. And 
yet without preſcription they do-beiong to the King by his Prerogative. 
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Mich. ; 9, & 40 Eliz. In the Excheque r- 
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'r Thomas Cecil being feiled of the Manor of Strickften in the County of North: 
g i {enter into communication with one Foſter to exchange divers parcels thereof 
wich him tor certain Lands which the laid Fofter had in the lame Town; and before a= 
ny exchange rertecteds Sir Thomas did convey the laid Mancr, and the aid Land of 
the ſaid Foſter Þ; the icecial name ot Feſter,by deed indente:! and incolled,to Queen 
El:z,abath her heirs and fuccetfors. and corenanted wich the Queen that he was iei- 
ted as well of the faid Manor as of the 1414 L:nd late Foſters, ot a good eltate in Fee- 
:mple 3 and the 121d Sir Thomas was bound unto the Qu1een in an Obligation of ten 
thoutand count to perform the laid covenant amon»'t others. And the 1aid Sir 
[hem 23 had betore that time exntbiced an Englith Viii intothe Exchequer Chamber) 
containing the matter atorelaid ; and that the laid Lands, patcel ot the ſaid Manor 
entended to b- $111 in exchange to Foſte.), w2re of greuer value than the Land ot che 
the faid Fefter, to that the Qieen was d:ceived in the value ; which lands parcel 
ef the Manor pai'e.! cothe King by the conveyance of the Manor, and nor lefles the 
Covenant and Obi i2ation of the laid Sir Thomas astothat were broken and forteit- 
ed by the rigour of Law. But the 121d Sir 7-ow 45 in his Bill cid relye upon the Sta* 
weot 33 Ho. 8.cap.39. by which it is enacted , That it any perion to whom any 
{ch debr, or dutic 15,07 at any time hereatier hall be demanded, allege , plead, de- 
clare, Or ſhew in any o! the ſai! Courts, gcod per ects and tufhcrent caute,and mat- 
ter in Law. tealon, or cod con'ciences in bar or diicharge ot the laid Deb , or duty » 
or why tuch perion or perions ouch not to bt charged or chargeable to, or with the 
tame»and the lame cau'e or matter tutkciently prove in tuch one of the ſaid Courts as 
he or they ſhall be imyleaded, lued, vexed, or troubled tor the lame; That then the 
!aid Courts» an! every ot them, ſhall have tull power and au hority to accept judge) 
and 2)low ot the tame vroot, and whol:y and clearly to acquit and diicharge all , and 
every perion and verions that ſhall be lopleaded y vexed) ined, or troubled for the 
ſame, any 1hing in this preſent Act betore mentioned tothe contrary not withitand- 
ing.Gc. And that Proceis was iued againtt him upen the 1aid Bond out of the Cour 
of Exchequer. Uvon which Actor Parliament , and the matcec atorejaid (being as 
he ſup; of:d, 900d, pertect, and lvificient caule and matter in realon , and good con- 
ſcience withia the 1aid Act toditcharge him of the ſaid Bond) The iaid Sir Thomas by 
his laid Bill rrayed to be relieved, and thereupon he had a Commiltion to examin 
Witn-iſes, to pruce the matter of his Bill to be true; which were returned, and 
publiſhed. And upon che hearing of the caute inthe Exciequer Chamber, it appea- 
red by tettimony 6! divers witnettes, That the Plaintit had made dire& proof of all 
the parts of -his Bill : And now in this Term, 39 & 40 Eliz. divers Queſtions were 
mored touching thar matter. The 1. and the rriocival was, It the branch of che 
{aid Act dothextend to any Debc mentioned in the ſaid ARt,, tor which the King 
hath remedy by the Common Law , or in ſuch debts, or ſuch cates onely tor which 
the {aid Act giveth remedy to the King which hz had not before. 2+ It the Courc 
may make a diſcharge by decree nponthat Engliſh Biil within the intention of the 
Act. Andasto the firit , It is to know, that divers branches of the AR are to be 
conlidered.,1. The 4 maketh all Obligations tothe King 1n nature of a Statute 
Staple. 2+: Another branch giveth chere(ute tothe King) although the Obligation 
had been made 10 anothe* tothe uſe of the King, 3+ Tharthe King upon lute upon 
every Obligation mace, or to be mad-, ſhall recover damages and colts. 4, The Sta- 
ture giveth remedy to the King for recovery of his debt or ditys Sc. by Capias , Ex= 
tend fac, Sttpena, Attachment and Proclamation of Allegeance ( ii need be) or other» 
wiſe as t6 any-9t the Courts ſhall be by their dilcretions thought expedient for the 
ſpeedy recovery of the Kings Debts. 5+ There is a claute:, that the King ſhall be 
preferred 
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pret<rred 12 b1s ex<cuiton before Common pon 6. The heir who claimeth by the 
eift ofhis Anceltor ſhall be bound co pay the debt to the King ( due before or atiec 
[6] rhe gifc ) by Judgement, Recogpilance, Opn er echer ipecialry , and (hail bind 
p the land alſo to the Kinge debts again!! the iffue in tail ; then cometh the ſaid Proviio 
Cor tred, whereof the Queition doth ariſe. Provided always and be it enattedygbat if ary perſon &c. 
Af: And ic wis objected, That ir ſhall extend op!y 10 ſuch cales in which remedy 15 given 


—'&; © tothe King by this Statute; as where a Bond was made to the ute of the King , or in 
OCs S charging che 1lue 1D tayl, or in charging the heir whoclaimeth by gift before the deb 
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accrued: 8&c. there becaule the Sratute givech the King remedy which he had no: be- 
fore, this branch giveth tothe party io charged by this Act, a plea todilcharge him, 
excher by matter of burr in Law, or in good Con'cience, And that was (iroagly cn- 
tarced by the Conclufion of this Provito: for the corclufion ts, ( as it appeareth be- 
fore ) any thing in this AR before menttoned to the comrary norwithſt anaing ; So that the 
ſence was, Thar the parry might rake any macter io Law or good Conlcience , noc- 
# wicthitanding any thing contained ip this AR; which is as much as 10 fayxthac this Ag 
2? ſhall be no impediment 'to it, But in our Calcs the King hath remedy by the Cor. 
| mon Law, and therefore this Provito ſhall not help him. Asto that it was anſwe . 
red and re!olved by the Court, That the {aid Sir Thomas ( ecit upon the matrer atore- 
ſaid was to be reli2ved by the aid of this Pro.ifo. For the (aid ARt of 33 H. 8. hath 
given benefir and advantage tothe King : 1. In making every bond made to the Kins 
1n nature of a Statute Sta, le. 2. In giving remedy to the King himſelf for Obligaci- 
ons made toothers to his uſe. 3. To recover colts and damages. 4.1n 11mg Of exc- 
cution for all his debts. 5. In charging the itſue in tayl, and che heir who hath the 
Land of the gitc of his anceſtor : and therefore it was the wntent of the AR to gratific 
the tubject, that where new proviſion was made for the levying cf the Kirgs debt in 
more ipecedy and beneficial manner, than the King had betore, the ſubze& a ſo ſhoul 1 
have ſome ne'v benefit which he had nox before, and that was to diſcharge himicl? by 
matter allezed to be a diſcharge in good Conſcience : Allo this Pro iſo gi-eth not be- 
nefit only ro bim who hath matt. r in good Conſcience, but ailo to him who hath gaed, 
per feit, and ſufficient canſe and matter m Law, reaſon, (and then cometh) good conſezence- 
And without quettion the firit words, (cauſe and mar:er in Law) (hall cxterd to all the 
Kings debrs and proceſs thereupon , as well at the Common Law, as upon this AR. 
And the Conclulion of the ſaid branch maketh noc againit ic, for the lence of that was, 
that he plead marrer in Law or good Coniciences and that nothing contain d in the 
[20] faidAR ſhall be an impediment to it. And fo was it holden io the ltke caſe upen other 
words, in the ſecond Saving of 27 H. 8. Cap. 10 of Uſes) in Chemes Cale, where the 
Provifo faverh the right, &c. of &c. as it the Act had not been made ; and there the 
cale was, That the Leſſor did enteoff the Leſſee to the uſe of others, in which caſe, if 
che Statute had never beer ma 'e, the term had been drowned at the Common !aw. 
Bur Trixit. 27 El:z.. it was Reſolved, That the Term was {aved, and the ſame cxv0- 
firion made of the words as b:fore. Alto theſe notable preſidents were cired, which 
FE were Reſo'ved in the Exchequer by the Birons upon Conference had with the two 
A chief Juſtices; one in the cale of Sir #liem Herbert, in Trini. 37 Eliz, who was 
xclieved upon the laid branch of the (aid AR by matcer in Equity, becauſe in a Sc;- 
18 facias againit him as heir to Marbew Herbert his Father, the Sherift recurne1 
Scire feci, and upon his defaule Judgemenc was given, as you may ſce in 1thew 
Herberts caſe in the Third rart of my Reports. And becauſe intruch he was ne- 
ver ſummoned, and had good matter » if he had notice thereof, to plead in diicharze 
of the ſaid Recogniſance, becauſe he had no land by deſcent from his Father, nor any 
land from him after the Recogniſance acknowledged, all which he ſhewed in Certain 
in an Engliſh bill in the Exchequer chamber : upon which, upon Conterence had by 
Sir Roger Manweed and the other Barons wich the rwo Chict Jutiices, by decree 
he was diſcharged of the taid Recogniſance. The other caſe cited was; Thomas 
Duke of Norfolk was atrainted by Parliament, «Az*o 38 H. 8. And King E.6. fold 
to Sir Edw. Rows divers Timber trees growing upon the poſleflions of the ſaid Duke in 
Suffolk. and Sir Edward was bounden in an Obligation co King E. 6. for paymenc of 
certain money, and before the {aid Sir Ed. cur down any ot the 1aid trees Edw. the 6. 
dicd. Andat a Pariiament holden r Afaric,it wasdeclaced by Pazligmenc, that on 
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{aid Actainder of the ſaid Duke of Norfolk was voi; for which cauic he laid Sir Eds. 


could never enjoy the {ail Trees according to his barsain: And ina Scire facias inthe 
Exchequer upon the {aid Obligation agaimt the heir and Terr-Tenant of Sir Ed, ame 
27 Eliz,, they apearcd, and pleailed all tne maiter in Equity in barr and diſcharge of 
the ſai Obligation as a Latin picainthe Exchequer. And upon good Conſideration 
of the Statute of 33 H.8. by the Barons, and ot the ſaid pleaz at laſt ( after the ſame 
hid depended lony) It was Retolved by the Barons that the Defendants were to be 
retieved within the 121d AR; and that the Detendants might well plead the ſame in 
barr. And thereupon Pepham the Attorney General ſeeing the opinion of the Court, 
wherins moſequi ron v#l:., Boih which prehdents I ſhewed to the Juttices ; and accor- 
dinvly ic was refol ved by all the Jnitices of Erg7.ird, (ho met together co give their 
opinions in the laid Caie ) That Sir Thomas Cecil was to be reiiered upon the ſaid 
matter in Equicy, within the purview of che laid branch of 33 H. $8. And ſecondly, [5] 
tha: the Court ot Exchequer chamber might we!l upon the faid Engliſh Bill(although 
that the [ute was by procels at the Common Law 10 the Court ot Exchequer before 
the Barons ) make a decree in the cale ; tor to this puryole they are but one Court. 
Then it was moved, It che next Pro-1io next following ater the branch concerning 
the equal ch:rging of land lyabie corhe Kings debt in the hands of every owner and 
potiettor, and that any of them ſhall not be charged only; buc all entirely, if the ſame 
extendethtoallthe Kings debts; andco all executions, for rhe levying of them ag 
well at the Common Law, as vpon the ſaid AR. And it was Retolved by them, Thar 
the faid branch did excend to all Executions tor the Kings debrs, as well at the Com- 
mon law, as upon the (2id Act ; an:! that all ſhould be equally extended by force of 
that branch according to the pur iew of that Act. It was ailo Reſolved: That aithough 
the Obligation made were tor per:ormance of Covenants, Yet atter that it was bro. 
ken, { aS it was in.the cate at batr at the time ot the lealing and delivery thereof ) 
That the fame was a debt co the King by Qbligation within the AR. 


Trin, 41. El. Inthe Exchequer. 


The Lord Anderſors Caſe, 


Bin the Lord Arderſon chizf Juſtice of the Courc of Common Pleas, and Sib- , _ 
thorpe of the Middle Temple, a Queition was moved upon the branch of the Act [21] 
ot 33 H.8.Cap. 30. That 1s to lay, That all Afaxxers, Lands, &c. whch now be, or 

that hereafter hall come. or be 1n., or to the poſſeſſion or ſei/in of any perſon 10 whom the ſaid 

M annors, Lands, & c. bave her tofore or bereatier hall deſcend, Cc. in fee ſimple, or /ee 

tayl, fc, by, or after the deceaſe of any hrs or their anceiFor or anceſtors as hei', or by gfe 

of his arc:ftor, whoſe beir ke is, which ſaid arceſtor or anceftor s was, is, or ſpall be indebted 

to rhe King, or to any other per ſon to hrs uſe, by judgement, recogmzance, obligation,or other 
ſpecialty ; That then, m every ſ*ch caſe, the (ume Aannors, Lands, &c. ſhall be ard ſtand 

by amtbority of this «Att from henceforth charged and chargeable, to and for the payment of 

the ſame debr. If Tenant in tayl of the Mannor of D. be bound ina Recognizance ro 

1. S. which Recognizance a:terwards cometh ro the King, by the Atcainder of F.$.of 
High Treaſon, and atterwards Tenant in tayl dieth, and the iflue in ray! alicnerh the 
Land bona fide, 1iche Queen may extend the Mannor of D. inthe bands of the alicnec, 

And in this caſe 4. points were Reſolved by che Barons upon Conterence had with 
Popham chi.f Juttice, and divers other Juttices. 1. Ic was Reſolved, that before the 

ſaid Srarute of 33 H. 8. If Tenanc in tayl of Lands came endebted tothe King by 
Judgement, Recognizance, Obligation, or otherwile, and dieth. the King ſhall por 
extend the Land in the ſeifin of the 1ilue in cayl ; For the King is bound by rhe Sta- 

tute of Dexis Conditionalibus, 23 it is adjudged in Plowdens Commentaries in the Lord 
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Berkdeys caic 22+ inthe principal caie ; And therewi:h agreeth, as tothe point in 
tion, the Reſolarion of the Exchequer, and ot the Court of Surveyors inthe cate 
of Brows, Father of Juſtice Brown, as it 1s reported in Plowders Commentaries 249 b. Sy 


(6] one poinc well reſolved, in which there was varicty of opinions in our books; Vid: 
/* 39 Aﬀſ-p.18. 47 E. 3.8. Repifter 143, 144. F.N.B. 217.4. b, 2, It was 


| Reſolved, That if Tenant intayl becometh inJebred io the King by the Receipt : 
che Kings money» or otherwiſe, it it be not by Judgement, Recognizarce, Oblig ;- 
6: rion, or other ſpecialty, and dieth, the Land in the tein of the 1ltue io tayl by force 
of the ſaid ARof 33 H.8, ſhall pot be extended tor the Kipgs debt , tor the Statute 
of 33 H.$. extendeth only to the {a1 14. Cates; and all other debts remain at the 
Common Law. 3. It was Reſclved, That it Tenant in tail becometh indebred to 
the King by any of the 4. ways mentioned in the {aid Act, and dich, and before any 
$ or extent the iiiue in tayl bexs fide alieneth the Land in tayl y that now this 
ſhall not be extended by force ot the laid At ot 33 H. 8, tor as it apreareth by 
the words of the {aid branch, ic maketh the Land in the polietiion or (c1lin of the hei: 
io tayl only liable againſt the ifiue 1n tay}, and not the aliene?, For the eftet of the 
Provifoas tothat pnrpoſe is, That all Lands which ſhall be in the poſſeſſion or (c1/in « f azy 
perſon, to whone the ſame ſhall deſcend in fee tayl as beir, whoſe anceſtor was indebied to 114 
King, Oc. That then, in every ſuch caſe, the ſame laud ſhall be charged vuh the Kirg; 
debt : So that by expreſs purview of the A, the Land ſhall be only extcnde.i io ions 
as it is in the polleſſion or ſeilin of the heir in ray; tor the ARt laith, That in crery 
ſuch caſe the land ſhalt be charged, and for as much as the Land againtit the atiue in 1211 
was not extendable betore the fail AR the King had benehfic to extend the lame ia 
the yoileſſion of the heir in tayh which he could not betore, bur the King cannar ex- 
cend the ſame in the hands ef the alicnec, tor that the Statuce doth not extend ins 
it : and the makers of the At had reaton to tavour the Purchalor, Farmar, &c. ot the 


That our Soveraign Lord, his beirs or fucceffors, ſhall not be barred, delayed ©c. to demard 
and receive their juit, &c. debts againſt any of bu ſubjeits, as beir,or hei/s.Cc. if ary ſach 
perſon or perſons ſhall ſay or allege, that they have no lands, &c, but only in;aiced or give 
to them by any of their auctNars to*wbem they be beirs : So that by this clauic allo the 19- 
tent of the makers of the AR appeareth, that the heir in tayl ſhall be only charged 
with the Kings debt. But lands in tee imple were extendable by the Common 12» 
in whote us loever they came> and there a3 to them the Statute was but declur are 
vie antiqui wic ; burastoeltates intay], it was introdult ivum novi juris againti te 
iflue in cayl, and chat io the cale at barr maketh the difference of the jaid Caſcs + 2!- 
though that both be joyned cogether in the fame fentence. And Pophans chief Ja- 
Rice faid, That fo it hath been reſolved in the Exchequer betore that time, inthe caie 
of Serj:ant Nicholls Father of the Serzeant that now is, That the Land: in the hands 
of the Purchaſor of the iflue in tayl ſhall nor be extended by the faid AR of 33 H. &. 
for the debt that the Father of the iſſue in ray] owed co the King ( by one of the 4, 
wayes mentioned in the A& ) bur was diicharged by che opinion of the Cour: of Ex- 
chequer. 4. It was Reſolved, Thar for as much as the ſaid deb in the caſe at bar was 
orieipally due toa ſubjeR>that ſuch debc is not within the ſaid A rocharge the land 
in the polieffion or feifia ofthe heir in tail : For the faid AR as ro charge Lon.ls cn- 
tayled againſt che iſſue, extendeth only to debcs originally and immediately due ts 
the King by Judgement » Recognizance , Ob!igation, or other ſpecialty ; For the 
wards are, ( * debred to the King, or any other to þ's uſe by judgement. &c.) which is 
intended co be an immediate debc, and not to debrs which were due to lubje ts, and 
did belong or occur to the King by Arcainder, Urlary, Forfeiture, gi't of the rartys ar 
by any other cotlacteral way or means, for which the Stature of 33 H. 8. haih a 
Clauſe a titrle before the faid branch, tor the ſhore and general manner and form 
pleading in fuch caſes(for the recovery of them in theCourrs memtion'd in the (aid act) 
on the Kings part, ſc. That the party ſuch a year and day did give the ſame deb: ro the K. wr 
was attainted, outlawed, or other offence, forfeirmye, deed, att ar thing committed or done, by 
reaſes whereof the ſaid debrs did acer ue andowght to remain, come, andbe to the King. 
50 
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$0 that the feverz]! manners o: penning of thele two branches manit.1t the incention 
ot che mikers of the Act » to preterre immediate vebcs due tothe King by Judge» 
ment ,*c, betore debrs of Subjects, which accrued ro the King by Allignment,At+ 
tainder, Urlagerie Fc, and the realon was, b<caute that debrs due immediately £0 
the King by Jud»ement, Recogniiance, Ob.igation, or o:her {pecialty, or in their na- 
ure hio!1ry an.} berrer knownzand found uvon ſearch , than debts due to ſubjes; 
Alſowhen/. VN. isen eb ed to /.5. by Jutge ment, Kecognilance, Obligation, or 0= 
ther ſp-cialty, and afterwards . S.15 Outlawed,&c. by which che debt cometh to 
the King by the Outlawry. cc. it cannot be oroperly aid ,that /. N.is cndebied to 
the King by Judgmen”, Recognitance,Ovligation, or ocher ſpecialty ; for by chem he 

was endebte'i to /.S.and 1.5. by bis Outlawry( which is the Kings titieYhath forfeiied 

them tothe Kino. $9 that by force of the Judgement , &c. and Outlawry, the debe 

doth belong to the King. And the words of the Act are (indebted ro the King , or any 

other to bus u(t by Judgement, &c. iothat they ought immediatly be due co the King 

liimfelt ; of it 1: be to any o.her than the King , it ought to be originally tothe wie 

of he Kine, 2nd chart it is ro: whenthe deb; 15 ori»1nally due to a iubjeht to his own 

fe, and t:rfcited to the King by a tubtequent att, And to it was retolved, That 

for ſuch debe rhe King fhail not excend either againit ths Alience of the heir in tayl, 
or 22ainft the heir in cay] himleit ; or iuch debis are nor within the Act of 33 H.8, 

-$ to charge the he1r in tayl ; and !o remain at the Common L1w as debrs immediate- 

ly due to the King. which are not due by Judgement, Recognitance, Obligation , or 

othcr 'wecitity 2s betore hath been !a1d- 
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Trinit, 42 Eliz, In the Common Pleas: 
Butis Calc. ,; 


V a Replevir be: ween F5þ and Bui the Cale in effect was ; One leiled of Bl, Acre 
in tee, and alio poilefied of #». eAcre ior yearcs, by deed gran'ed a Rent our of 
both to A. to hai e and vetceive tohim tor the term of his life withclauie of dis 
itreliein both : And for Rent behin.{ A. doth di: rin in +, Acre, and it the diſtreſs 
were 2004 Or nat. was the Q1eition, And it Was agrecd by the whole Court . hat 
the diirrels was well taker. And in that Cate thele roints were rclolved. 1. That 
it Leflee for years of a Carve of Land, granieth io avother a Renc our of the (aid 
Car.c forthe life of (he Graniee.that 1t 18 a good charge durivg the term.it the Gran 
rex 10cm (1th ; for the grant ſhall be caken (irorg againit the gram: or,and (hall not 
b- voyd, waen by any con truiion it may be made good Vide Plowds Comment, 
'® Welchdens Caſe that in lvch cate the Grantee haih but a Chattel. So if the Leiſee 
'or years gramteth the Carve of Land to avother, tor the term ot his lite, he hathche 
\. hole tern if he live fo longs as well as inthe cale of a Deviie, 2. I: was relolved, 
That when a Rept is granted out of Land infee, and our of a term tor years, to have 
and perceive tothe Grantee for the term of h13 lites that that, as an eltate of Free- 
hold , according tothe purport of the deed. cannot iilue out of the term or yeares , 
bur our of the Land which the Grantor hath in Fee-l1mple onely, becauſe the Free- 
hold of the Renc may go out thereof , and not our of a Chartcl, And one entire 
Rent cannot be a Freehold ont of Bl. Acre, and a Char: el out of #7. Acre. And to 
make rwo Renrs when one onely is granted by one to another , (hall be in that caſe 
n;urious, and the pact and agreement of the parties cannot charge tuch ching with 
Rent , which is not chargeable by the Law , as out of a Hun.ired , or Advowiop 30 
Lib, Aſſiſarum pla.5. our of a Fairs 14 Ed.3.Scire faci4s 122. the Earl of Ken Cale; 
Nora Rent can be granted or-reſerved of any eitate of Freehold our of any other be. 
redicament which 1s noe -Manorahle, or in peffcilion. ceverſion, or by poſliblity » bur 
18 bereditarment=ns incorporeum'; Or patt a privara non derog ant jwri communi : And inan 
Aſliſe they cannot be pur in view » of any diltreſs can be [aken inthem. Bur in the 
Caſe at Bar, #h. Acre is bercdigaremtun corperenm, and Mainocable ; buc for the exi- 
M mm licte 
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7 / litic and incapacicy of intereit that the Grantor hath in it » this Rent of Freehold 
'C 4747 , cannot iſſue thereout> bur ſhall go onely our cf the Land 1n Fee-limple. And inthe 
; "7p Cemrer.Caſe ar Bar, in an Alliſe brought of this Rent, the Land in fee ſhall onely be pur in 
(/ - - View ,andif the Grantee accept a Leaſe, or grant of 3b. Acre 1 it ſhall not ſaſfend 
——_ £ ft his Rent, 3+ It wasrelolved , That #h. Acre ſhall be durivg the term (ubj:& ro 
> «4 /** the difireſs of the Grantee for the Rent during the yeares, although the Rent doth 
tot iſſue thereout) as in 46 Edw. 3. 14, when land is charged with a Rent in 

.\ fee goods and chattels may be bound to the dittre!s. And it was laid » foraſmuch as 

-; . Wh. Acre is onely charged with dilireſs , if the Grantee taketh a Leale of any p arc 
7 ,thereoh that ic is no ſuſpenſion of the dilire{s,buc that he may diliceip ip the refidue; 

./ 77” for it isnot going out of the Land, buc ro be taken uvon the Land : as if I have War- 

ren in anothers land, and take a Leaſe of parcel of the Land, although the Land be 

ra. kFharged with Warren, yet foraſmuch as ic doth not iflue out of the Land it is not a- 
AEM ny ſuſpenſion. ide 3 5 Hen.46. 56.14 Hen.4.6. &c, tor a man may have a Warren in 
4 _ isown lands : So he may in many Caſes diltrein in his own poſſeſſions, as in 31 E. 
ELD vor y 3» Diſtreſs 64 & 7 H.6.3.per Curiam, one Tenantiin common may diltrein the cat- 
4 A cel of the other in the land which they have incommon : and 26 Hen. 8.5. he may 
, gd ZD preſcribe to diftreip in his own land,bur noc to have a Rent out of his own land. If a 
—_ man by deed granteth a Rene of 4ol. to another out of his Manor of D. to have and 
ot 4 , ceive to him and his heirs ; and granteth further by the ſame deed,that it the Renc 
,, > ; be behind, che Grantee ſhal diltreim in the Manor of S.be the Manor of S.(inthe fame 
| 2D) County or ip another8& be it granted by one or divers deeds)the rent is only iſſuing 
24. 945 Out of the Manor of D.and it 1s bur a pein that he may dilirein the Manor of $. buc 
7 both the Manors are charged y one with the Rent, the other with the dilireſs forthe 
24], Rent,one iſſuing our of the land, the other to be taken vpon the land, And if I granc 

unto youxthat you and your heirs ſhal dittcein for a Rent of torty ſhillings within my 


YA - 24 Mannor of S. the ſame by confiruRion in Law ſha}l amount to a grant of a Rent ouc 
£ 


£4 of my Manor of S. for it it ſhail not amount toa grant of a Rent , the grant ſhall be 
ay 5 oflitleornocffet, ifthe Grantee ſhall have onely a bare diſtreſs, and no rent in 
him g for then he ſhall never have an Aflile thereof; and that is the reaſon , That ic 

isoften ruled and reſolved , that it ſhall amount unto a grant of a rent by conſiruRi- 

on of Law, «t res mags waleaty 3 Edw.;.12. 3 Aſ.pl.7.14 Aſſ.pl.14. 16 Edw.3.ca. 

Grams 64, 18Edw.3. 32.265 Aſ.pl.38.30 Aſſ.pl.12.46 Edw.3.18.32.8 Hee.4.1g. 

9 Hen.6.9. 22 Hen,6.11, Littl, 48.6, And inſuch caſe the Grantee ſhall not have 

a Wric of Annuity. But when one granteth a Rent out of the Manorof D. and 

further granterh, that if the Rent be behind, the Grantee ſhall diltrein for the {ame 

Rent inthe Manor of S. ic is but a penalty in the Manor of S.for three cauſes. 1.The 

Law needeth not make confiruRtion that it ſhall amount to a grant of a Rene ; for 

here a Rent is expreſly granted to be ifſning our of the Manor of D. and the parties 

have expreſly limitred out of what land the Rent (hall go, and in what land the di- 

ditire(s ſhall be raken, and the Law ſhall not make anexpoſuion againſt the exprets 

words and intent of the parties, when it may ſtand with the rule of Law; Queries is 

verbis nulla eft ambiguitas,ibi nulla expoſutio contra verba expreſſa fiends eſt. 2.1t inthar 
caſe it ſhall amonne co a grant of a Rent our of the Manor of $S. then the Grancor ſhall 
be twice charged ; for if the Grantee bringerh a Writ of Annuity y it ſhall exend 
onely to the Manor of D. for upon the grant of a diſtreſs in the Mapor of S. no Wric 
of Annuity lyeth, becauſe the Manor of S. is onely charged and noc the perſonof 
the grantor as to that;ſo for this cauſe the bringing of the writ of Annuity cannot dit- 
charge the Manor of S. of any Rent; and {o the Lawzby conftruRion againſt the words 
and intention of the parties-ſhould do injury to the grantor to charge him twice. 3.lt 
in ſuch caſe the Manor of $. in which the diſtreſs is onely appointed, ſhall be in ano - 
ther County, then it hath been ofren adjudged, that the Rent ſhall noc iſſue our of 
it, but the diſtreſs ſhall be as a means and remedy ro compel the Tenant of the Land 
to pay the Rent. And it was ſaid, That there was not any difference in reaſon , that 
the Law in conltrugion ſhould make the Rent to be iſſuing our ofic , when ic lycth 
in the ſame County, and not when it lyerh in ſeveral Counties , for the words in 
both Caſes are all one, and it is not any reaſon to ſay , that he ſhall fail of recovery 


by Allile, Vide ſupra in Bulwers Caſe 3and the Books in t eAſpl.10, 1 £4.32 _ 
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ther Books, doe not liy that the Rent ifuech in fuch caſe out of both , but that the 
Land ia which the c1ii7cis ſha!l be token is charged ; and that isirue ; for it is 
charged ro duiirets : any ioralmuch as it was charg. d toditrrels, their opinion was , 
rhat the Teran!s ©: vct't ſhould be name in the Allife.: See the books in g Ed.3.13. 
31 Aſpl-27.17 £4.4.16.10 Aſlg tC Ed..18.2 Ed.2,Af.360. 1 Aſ.1o, 3 Aﬀſ.. 
32 Her.6.27. 22 Aj j1.6%.31 Aſj.pl.:7. 29 Eaw, 3. Aſs,366. And the opinion of 
Finchden 10 41 E47.;.15. wa afiitined ior vond Law, That if the Manor of D. out 
of which the Ren: 1+ g:.med, be recoreres by cigne title; that all the Rent is ex- 
cinR. But it the Maror of Sin which the Cititels is litited 4 be evicted, yet the 
whole R-nt rema:rc(y. $01: the Uramee prrchaſeth parcel ot the Manor of S. the 
Rent is not extinct: b.cauic the Rert gneth on-ly ont of the {anor of D. Vide 17 
Edw.4-6.the like ca\c. And it was faid, That i: a mangrameth a Rent out of three 
Acres, and further eranteth, that 1tthe Rent be behind, that he ſhall diticein for 
the Rent in one of the Acres, the Rent is entizes and cannot be a Rent feck out of 
wwo Acres, and a Rent ch11ge out of the third Acre, but it 15 {or the whole a Rent 
ſeck; ard yet he (hzi|+Jiftr.1n tor ic inthe third Acre, So it a Rent be graniedto 
two and thcir h<1rs out Oo: one Acre o: Lands and that it ſhall be lawfull for one of 
them and his heirs co diitreinin ihe fame Acre, for the ſame it is a Rent ſeck, for as 
mach as they tiand joyniiy letied o! one entire Rent, it cannot be as toone a Rent 
ſeck, and to the other a Rent cnarve , and that dilirels is as appurrtenant to the Renc; 
and therefore 1t he who hath the Rene dyeth, the ſurvicor ſhall diltrein; and if both 
orant over the Rent he ſha!} diltreintor it, But if a mangranteth a Rent out of BY, 
Acre toone apd iis heirs, and granteth to him that he may dilireiu for it in the ſame 
Acre for the term of his lite, the lame 1s a Rent charge tor lite , and a Rent feck after 
droerfis temporibid, Otherwile is it if the dilirets be limited for years inthe lame 
Lind, there it wholly remaineth a Rent feck , becauſe the Fee an4 Freehold are 
ſeck in ſachcale. Butic was adjudged in the Caſe at Bat, that the Avowrie was 
inſufficient for divers caules. 1. Becauſe inthe Avoivrie no mention was of any 
Land bur of the Lind in which he had bur a Lzale tor years , ſc. quod conceſſit extra 
terram illans inter a/iz quendam reddit. &, Whereas in his Avowrie hee ought to 
have derived ihe Renc out of the Land in Fee-fimple onely , for our of the ſame 
onely in Judgement of Law, the Rent for lite was iſſuing : And although that the 
Piainrif in bart to the Avowrie hath diſcloſed a'l the truth of the ſ;eciall marrer 
which in Judgmene of the Liv maketh for the Avovant, and he hath made his 
caſe better for him than the Avowant hath made it for himfeit, yet the ſame doth 
not make the Avowrie, which wanteth ſubltance, good ; for the Avowrie which 
is inthe nature 0! a County ougn1t £5 contain tufhiizn mucter up >n Waich he may 
have jaJoement to haze a return of thecattel. But it the Avowrie or other Count, 
or Replication, Oc, wan eth form , or omitreth circumitance of time » place, &c. 
there the plea of the ocher party may have ſuch imperteions, bur cannot ſupply the 
defeat of matter of (ubitance. YV.de 6 Edw.4.2.b. 6 Hen.7.10.18 Edw.4.16, 18 Ed. 
3-34. Plowd. Com. Ba k/eys Caie 230.38 Hen,6.17,18, & 19. 22 Eawq.2. 5 Hen. 
713.7 Hee.5.6.6.%c. 2. The Avowant pleaded the grant out of the term for 
yeares onely, 2nd concluded, virtue cx, 9, he was ſeiſed in dominico ſuo wt de libero 
tenements pro t:1m:x0 vite ſue, which 15 repugnant to haie a Freehold out of a term 
for years. And to Judgement was given agaialt the A,owant tor intuthcienc 
pleading. 
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Caſes of Quare Impedit. 


Paſc- 31 Eliz, In the Common Pleas. 
Halls Caic, 


[63 _ Hall brought a Quare Imped t againit the Biſhop of Bath and #ellis, an i 752: 


[26] 


mas Mannion Clerk, defendants, for diturving bim to pretent to the Vicarive v 
Wollawington appendant to the Manor Of Wollaxingion, whereo! the Dean Ot i24/:r 
was {cilcd in his demeſt as of Fee in right of the Deanery, and preſemied Rebert {x 
mas his Clerk, who was initicuted and inducted ; and conveyed that Manor to the 
Earl of Leiceiter by Leaſe for years» who aſſigned all his incerett to George Sider/ aa 
Knight, who granted the ſame to Chriftopher R{l . and during his potletiion the Vi- 
carige became voyd by the death ot Robert Pum.n ; and that the laid Chriflopher Roll 
preiented one fobn Davies his Clerk to the laid Vicarige, who was adauuet, &c. 
And afterwards the ſaid { hrijtoph. Roll! did grant his interclt in che ſaid Leaic to the 
Plaintif, And afterwards the Vicarige became voyd by the devrivation ct the 1ail 
Jobn Davies, tor wich ic did belong to the Flaintit co pretint , and the detendants 
did difturb him to his damages,&c. To which the Biſhop pleaded , that he claimed 
pothipg but as Ordinary , and demanded Judgement,it withour ipecial ditturbance, 
&c. And Tiromas CMaumon (aid, That he claimed nothing in the ſaid V Icatigezbut 
that he is Vicar of che Church of the preientation of the ta14 George Sidenham, who 
is yer alive, not named in the Writ , and demanded Judgement of the Writ. The 
Plaintif co the Biſhops plea prayed Ju.'gmenmt, tor a5 much as he ciaimed nothing in 
the Vicarige, and it was granted, bur cefſer execrtio untill, &c. And as tothe plea 
of Thomas CAlawurton hedid demur ir Law. And the lole queliion of the Caie is, 1t 
the Quare mpedit lyerh againtt the Biſhop and the Incumbent without vamivg the 
Pacron, And it was reſolved » That the Writ ſhou!'d abate , and that the Pairon 
oughc to be named in the Writ, and that tor divers cauſes. 1, Becaule in this caic 
the Patronage ſhall be recovered againit him: who hath no-hing inthe Patronace. 
And 1t 1s not rei{on that he who is Patron (hall be dipoſlieiied and oulted of his Va- 

tronage, when he is a firapger, and not pattie to the Writ, and eſvecially in this c:1. 
when he may b: made a party to the Writ. 2. At the Common Law the Incumbe<nc 
ſhall not plcad any plea which doth concern the right of Patrorage , and theretore 
it. ſhall be againit reaſon that he (hall be onely named inthe Wric, who at the Com- 
mon Law cannot defend the Patronage, and he wito hath the Patronage, and who 
may plead tothe right of it ſhall be omicted in the Writ - For at tne Common 
Law every one ſhall plead that plea which 1s hit tor him, and pertinent to his Cate : 
asin Aſie again(t Difleilfor and Tenant , ihe Tenant ſhall plead a plea which ccn- 
cerneth the Tcnancy, and not the Diileiin And the Incumbenc at the Common 
Law ſhall not plead to the right of the Patronage to which be hath no: hing, but the 
Patron ſhall pleadcothar. And the miſchiet was, that by faint pleading and con- 
fellion of the Patron in a Quare Impedit the Incumbent was without remedy, as the 
Book is adjudge in 18 Edw.3.23. which was before the Sraruce of 25 Ed,;, Viae 22 
Hen.6.28. 9 Hen.6.3c.31 &c. But the Statute of 25 Edw, 3,cap.7. doth enable the 
poſlefier.&c. ( which is as much to lay asthe Incumbent after induction, as it is 
holden in 4 Hen.8. Dyer 1. to counter-pead thetitle of the Kirg, and to have his 
anſwer-and to ſhew,and defend his right upon the matter, a{though he claim nothivg 
ip the Patronages and by equity he ſball plead againſt all common perſons, as the 
'Books are in 9 Hen.6.30,31. and 22 Hen.6.28.13 Hen.8.,13, 14 Hez.8.29. 1 ide 39 
E4.3.30.27 Ed.z.81.46 Edw.3.13-19.47 Ed.3.11. 2 Rich.2. Incumbent 4. 8 Hes. 5. 
9. 7 Hen.4.34.13 Hen.4.7. 22 Hen.6.26. 16 Edw.4. 11. 2 Hen, 7.14. 10 Hen.6.4+ 
Srarhams And it is to be obſerved) that alwaies when the Incumbent pleads in 


bar, he firſt faith, that he is, perſona imperſonara Eccleſie pred, &c. by which it is i a 
ple , 


——beciille there wanceth a dilturber : And of the other part the other miſchief is; That 


— 


— 


Part VII.  Hals Caſc,. | _ 643 ; 


643 
Tr — ———— OO ——— — —— —— ——— — III MD OO LEO CO CC ——— . 
piied, that he 15 admitted, in{tuuted, and able to plead in bacr, /c, a92init the King, ; o 2 4 ”s 
zhat he is admicred; ipliitured, and inducted ; and againit a Comman per(on, that he A. 7 Je drome 
is aCmuecd and init1:uted-tor then 1s Eccleſta plena et conſulraagainlt a common perſon of of 

as itisho'dering H.6.31.22 H.6.27.21 £4434. 24 E.3.30. 25 E:3.47. 38E.3.%5 

9.4. 44 Ex 3+ 3.&c. But this ditterence in the caſe at barr was taken and agreed; OE 
That when by the judgement inthe Quare I'npedir, the Inherirance, etjate, or inte" ;7 2 
reit ot the Patron 1n the Patronage 15 10 be develied by the Judgement in the Onare <f © 5 
Impedit brought by /. S, there 1. N. who pretented, ( and 15 Clerk received) ought” * 1 *þo 
tobe nated inthe Writ ; but when che inheritance, ettate cr intcrelt of the Patron ” 2» 
tha!l pot be develted by the Judgement, then, it another C1:ivrber be named in they / -2-# 
Writ, it 1s not needtnll co name the Righttull Patron inthe Writ, and with this dit-,C,/ p 
ference agree our books, Forin 42 E.4.7. One brought a Quure Impedit againlt an a9 by 
other; the Netendant 121d) thz! heclaimed nothing inthe Patronage, but laid that 4 


: wy 4 | p C9, 
the Biſhoy did preſent him by L:iple, Judgement 1t, &c. and there Belkyap prayed a J 
" 4 £4.1% Y 


Wr:it to the Biſhop. becaule he hath drclaimed inthe Patronage; and the Courc®: 
would not gramt 1t,becaukc, that IR as MUck as neither the Patrcn,nur the Biſkop(who/* o 

inthe fame c:tc was inthe . lace Otthe Patron were no: named inthe Writ, It was [6] 
adjudged that the Writ ſhou'd abate; and it ſuch Wrut ſhall be maintenable, ex 

Patron by Co. in between a iiranger and the Incun.bend may be outted ofthis Advow- a y 
ton; and therewith agree 9 H.6.3c, 31.3 H.4.2>&3. 13 H.S., 1;. Butin7 H../ 4 i 4nd 
4- 25, 37+ there ina Quare [mped:, becauie that the Freſentation was Only recove-s +2 
red, and nat the Advowien. ror the Patron put out of poilciiion, the Writ was ad- £2 © © 
j1dged good, withour naming of the Patron. Ita Quare Impedit be brought againlt * 

the Patron and the Incumbent, and the Patron dieth pendant the Writs the death of 

the Patron ſhall noc abate the Writ, as 1: 15adjudgeding H.6.31. For there ate 2. 

maſchiets, oe it the Writ ſhall abate the diiturbance ſhall be 'unpupiſhed ; and al- 

though thar the Writ was well brought, yer he Plaintif (hall be withouc remedy, 


4 
7 


F 


the Writ ſhall not abate, but the Plaimit (hall proceed to Judgement and executi. 
{= very Patron ſhall be out &f policthon: And for as much as jn th'one caſe, 
\ WI the Rightfull Patren (hall be out of potlaiion, he hath Remedy by a Writ of Righc 
to recontinue the Advowlon ; and 1n the other caſe, if the Writ ſhall abace » the 
Plaintit (hail be withour remedie, which ſhall be the greater miichief + for this cauſe 
the Writ ſhail Hand good, and ſhalinor abate; and therewith agree 7 H.4. 26. 6. 
1;H.8.13.9 H.6.57. Ania Quare Imped:t well brought by divers, as Cop@ce- 
pers, or Joynmtenants, &:. ſhall not abate by the death ot one ofthem; Nora Que- 
re Impedu Drouzht by the Hu-bind and Wife (hall nor abate by the death of the wite, 
becauſe that os herwi'e the Plarmit ( it the 6, mareths be pait | ſha)l be without re- 
medy, as the books are mn Fe. N.B. 35.6. 38E.3. 43-37 H.6.11,7H.4.19. 14 H4, 
12.9 H.6.30.37.1H.5.13.17 E.3-11.17 E.3, 304+ Burt itthe King preſenteth,and 
bis Clerk is adrmucted and intiituted, &c, there the Quare /mpedit may be brought for 
necellity againit the Biſhop or Incumbenr, tor it doth not lye againit the King ; So 
ot the Pope it he uſurp, 12 H.8.12.4 H.7.15. &c., Vide 47E.3.11. The King 
bronghrt a Que e ſmpedic againt? 3/olrer Dantree of the Church of Krefield, and made 
his title, for as much as Hamord Biſhop of RecheFer had pretented tothe 1ai i Church 
by uſurpation being void { the Advowlon of which of right did ayoertaingo 3 daugh- 
ters and heirs} his Clerk, who was adaijezed, intliemed and induced; and he Gied, 
by which it belonged to the King to preſent , for as much as the Biſhop had gained 
that Advowſon to him and his Succeilors without Licenſe, by which the Advowſon 
was become in Mortmain, The Detcndanc pleaded > that he is Parion of the pre- 
ſentment of 1ill:am Wycleſey predecetior of the Biſhop that now is, Thomas by name, 
lothat the Patronage is in Themas; who we conceive ought to be named inthe Wric ; 
by which we conceive that our Lord the King) to this Writ, in which the Patron;is 
pot named, ought not.tobe anſwered ; For we conceive, That a Quare Impedit donh [27] 
not lye againli the Incumbent alone » withour naming the Parron, where ic is exprefly 
ſhewed that there is a Patron, who may plead in batr of the Plainrif or other thing 
ro onſite the King of the Action, which lheth nor in che knowledge of the Incurnbenc - 
tO plead. And it was adjudged, that the Kings Writ was good againft the Incumbenc 
; alone 
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6 - alone» becatric ;;E inay grie by the Statute what aniwer nc W1tl alone 1n milntenance 
| of his polleilion of h1s Church , and the now Biſt.op who 15 Succellor, is no dittyth. 
er. for the Ne'en ant came in by the predecefior ; and ther.tcre thall not be char. 
oed with damages or colts, And atterwards John Hall perceiving in the Princt« 
pal Calz, the Reſolution of the Court , diſcontinued his 1ute, ard loit his preten; 2+ 
tion; illa wice. 


Baskertiles Calc. Part VII. 


Paſch. 40 Hix. 


Sir Hugh Portmars Caſc, 


N a Ouere Impedi: by Sir Hugh Poriman a9ainlt the Biſhop of Canterbury, 2n4 
[6] AHlontgomery Cierk, 4d Ecileſiam de Chelſey in the County of Somerſer . an | mave 
do « << his title by realon of a grant of a next Avoidance wnica vice, divers points Were re- 
SZ {yi + 2 Yolved. 1. It the Plaintifin a Oxare [mp:dir be Nonl..te atter appe:rance , the ſ;re 
- Lad Jr 4 eremptory, and a good barrin another Quare , mpedit , although it be brought 
> {+4 + cf within the 6, monerhs; and the reaſon thereot 1s, becauſe the Defendant / nron tir ie 
* A. £7. Made by which he is become aRor } ſhall have a Writt to the Biſhop to admit, &c. 
| his Clerk into the ſame Church,&c.which is a good bar in another Os. /mp.and thece- 
with agreeth 19 E. 4.9. 22 H. 6.44. 33 H.6.1.55. 20 E.4.14. 21 E.4.2.6.F.N. 
B. 38.6. The ſame Law if the Plainutin the Oware /mpedit dilcontinueth his ſure, 
the DefenJant apo ticle made, ſhall have a Writ to the Biſhop, and by con'equence 
che ſame is peremptory : and therewith agreeth 31 H. 6. i 5. But ifthe Writ of Q#4- 
re Impedit within the 6. moneths abateth for falſe Latine, or iplufkciency of torm, the 
ſame is the fault of the Clerk, an1 ſhall not bz perem,,tory to the Plaintit , nor the 
Defendant thereupon ſhall harea Writ tothe Biſhop, bur the Plain:if may haic a 
new Writ of O#zre I[m3edit, and therewith agreeth 3 H.6. 3. 31 H.6.15.F.N.B, 
386. vide 34 Aſſ.p/. 9g. the like. Soif the Writ abate for Miino mer of the Plain i! 
or Gefendanc, if che Plaintif confefſerh ir, the Defendant ſhall not have a Writ to 
the Bijhop, for it may be the fault of the Clerk 1n the writing of it. And therewith 
apreeth F, N. B, 38. vde;1 H.6.15. But ifcne Piaintif be made a Knight hangiog 
the Writ , the Writ ſhall abate, andthe Defendant ſhall have a Wric to the Biſhop, 
and by conſequence the ſame is peremptory ; for (as we ſee by common experience 
intheſe times ) the ſime is the Plaintifs at, and none is forced or compelied to 
it. 


Trinic. 27 Eliz. In the Common Pleas, Rott: 320. 


Baskeriles Cale. 


FT a Quare Impedit in the Common Pleas, the Caſe was, That 1. Aarie title to 
preſent by Lapſe was come to the Q1een co the Church of C#ſep in the County ot 
Hereford. Sir Nichelas Arnoldthe Pairon preſented one Evans, who was thereto 
admucted, intixcuced and induced, and dyed, and ifthe Queen hath loſt her cicle to 
paneneny Laple, or not, was the Queſtion; And ic was adjudged , that the Queen 
th loſt ic. . For the Queen had bur wwem ct unicam pr eſemarionem has vice , which 
cannot 


# 
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cannot be extended 1 = the ſecond Avoidance ; For negligence to preient , (hall loje 0-9 4/5, 
'N 
Low 


the ſubje& one preſentment oply by Lapſe, and pot divers; andifthe Queen hath 
rimans et proximam pr«ſcntatiozem granted to her, ſhe cannot take the ſecond. And © <7 
oc herwile great inconvenience would follow tothe Patron ; For the Queen may for.” 4 1 
bear to pretent: and ſuffer divers to preſent by uſurpation one after the other, and * -' Ce» 
take her turn when (he would, and the Patron might be ip a manner thetby diſinheric- 7; / "0/ LY 
ed. And the Scatate of Prerogativa Regis, quod nullum tenopns eccurrit Regis isto be 7, {4 © 
incended when the King hath an eſtate or interelt certain or permanent » and not // ,-.- £200 
when his ioterelt is ſpecially limited , when and how he (ſhall take , and not other- ,, 4) 


Al 
wile ; forthe time is:he ſubltance of his cicle, and in uch cale ot time» occuris Regi,,,_ 7. Log) 


% 


And ſo was it atanother time adjudged, Paſc. 28 Eliz. rot. 412. 1n the Common ex -+ 4 / © 
Pleas, berween Beverley Plaintif, and the Biſhop of Camterbury and © abriel Cornwall 7, .. 4 > . 


Defendants for the Church of Somby in the County of Lincols, Cat: ec Lo, <J 
OY of _ x FER 


— _— —,c) 
Hill. 43 Bliz; la the Common Pleas, Rot: 1108. 


HMaunas Caſc, 


charge our ot a houie and certain lands was granted by deed to one and his allignes - 7.” A, < 
tur his life» pro c2n/1{0 impendends, payable yearly at 4+ Fealts, and tor defaulr of vay= _ 5 g1et 
ment, it it be demanded, that it ſhall be lawtull tor che grantee and his aſſigns to di-, ,7.4 + © 
{trein, the grantee alligned the rent tothe Avowant, the Tenant atrorned, the allig+ /. 4. +5. 
nee upon the land demanded the rent after the day, and for defaule of payment did, . /- Pe. 
defirain and avow, upon which the Plaintit did demurr in Law. Inthat caſe it was, , 1"... lf 
Reſolved, 1. That a renc granted to one and his aliignes, pro conſilis impendends , may / 1.4 
be aſſigned over by the expreſs words of the grantor , who granted the ſame to him Tl __ 
and his afſignes ; for modus ex conventio vincunt legem, 2. That in that caſe the aſlignee 94 — a 
needeth not demand the rent at the day, as he ought to doe in cale of reentry , ( for”, > {7, 
thereall the 1ncerett or cliare ſhall be deteared) or when any ſumm nomme pene (hall + "> y 
be forſeired, in doth theſe caſes demand ought to be precilely at the day a convenient. { - 
time before Sun-ſer, in the one caſe inreſpe& of the Condition, and in the other in » -/ © 
reſpeR of the penalty. But ip the caſe of difireſle, he who hath the rent may demand « 4 /, 
it at what time he will, tor no loſle or penalty ſhall follow upon it : and fo was it ad- 
judged in the Common Pleas, ich. 40 & 41 Eliz., berween Stanley and Kead, where 
the cafe was, That a rent-charge was granted payable at a C:rrain day) and it it be be- 
hind and demnanded, that it ſhould be lawfull for the grantee to ditirein. The A- 
rowant ſhewed how that he'made a demand at the day ; The Plaintifcraveried that 
he did not demand it the ſame day, (intending co make the day part of the iſſue) upon 
which the Piaintit did demarr; And it was ad} a2ainlt the Plaintit ; For it the 
demand were at any time after the day,and before the dilireſs,it is ſufhcient, 3.It was 
Reſolved, that if a man bath a rent-ſeck) payable yearly at the eaſt of Eafter,and hath : 
once ſciſin of the rent, and Eefter paſſeth, and no tender or demand made of the rent, | 29! 
he may although. ic be atter the day of payment, come to the Land and there demand 
the rent, and although the Tenant of the Land be not there, yer upon ſuch demand, 
1: none be there ready to pay the renc, ic is a denying of the rene, upon which he 
who hath the cent ſhall have an Aſliſe, for as much as no penalty ſhall tollow there- 
on, bur only to have remedy to recover his rent av 1 the arceragess with colts and da- 
mages, and therewith agreeth Liz. 51.and the Book of Entries, fol, 79 b. 294A. p. 
52+ Bur inthe {ame Caſe) if the Tenant at the laſt inſtant of the Fealt of Eafter rea- 
dy upon che Land co pay the rent, and he who hath the renc, nor any tor him cometh 
to demand or receive the rent» there he who hath the rent cannot come in the abſence 
of him who is Teoant of the Landzand demand it,and lo make bim a diſleiſorzand ren» 


der 


N a Rezlevin between Mannde and Gregory, the Defendant ſhewed, That a Rent- [5] E; A | 


" 
© 


Diſconttnuance of Proceſſe, © c, Pa reVII ; 


Ao 


(5) 


der damages and Cotts, without any detauit in him. But 1ntuch Cz, he who hat 'y 
che rent» becauſe the detaulc was in kim, ought ro make a demand ofthe rene © th = 

erſon upon the Land , and it he cannot finu him upon any part ofthe Land out «© 
which the Rent is itiving, then in iuch cate he ought to demand the rent at the ne xc 
Fealt of £after, with all he arcerages, and although ic be in the ablence of the Te- 
nant; yer it ſhall amount to a diiieinn of the rent; and thereupon be who hith th- 
renc ſhall recover all the arrecages with damages and Colts. ; 


Diſcontinuance of Proceſle , by the Death 
of the Quz tx, 


Trinit. 1 Jai, 


He Reſc lation of the Jullices a'ter the death of Qeen Elizater's concerning Nik 
continuance of Prceis, &., There are two manners of Re tummons an.1 {4 -- 
artrachments, the on: general, the other ſpec1al, The etie& of the oeneral Is, IT aazt 
the King doth dire& a Writ (exempli gratis) to the Kings Bench in this form, Xue 
damus vobis, quod ad ſeit am noſtram omnium que (igeor um populi noſtri , qui proſeqre 
lnerint extra et ſuper omnia ſive aliqua reco da, placita, breyia. precepta, preceſſus, lil; 
loguelas, appella, fines, & alia memoranda qpuecung, incuriamſtra cog nobis exiſten, vel is 
poſters Cora wobis provemur. omnim»da brey4 reſummor if, reattachiament. et omni alinr i 
poceſſnmum pro nobis e diftis ligers populi noftri in hac parte haberd. ſecundy bonas wientic:c1 
ef propoſira ſubſcript. mutatis mutardis prom caſus equiri:, ſeenurdy diſcrerioves weſt ras ad. 
judicetss. Special Reſummons is un ſuch form, Rex, vic. Salme. Reſummoreas ver (orc 
ſummonitores A. B, quod /it cor am nob:s in craſtiro ©c, ubicanq; tunc fuer, m Argt.a axti,” 
record” [74 pudicin 1 de loquela que fur Te ('rv. Dom. Hev. ruper regis Anglis OcMa 4*04 
loquela ills twne /it in codem ſt at quo fuit in priftina CHYIA pred'tt nuper regis mn 60 abis, 
Fc. witm, preteri”, de quo die loguela pred tt a ad ornat, fu uſa, OC, 1HAC proxim. [to 
quent. ante quem diem loquela pr editt a reman ſit ne die, eo quod jr ditt. ruter Rex dim 
ſunm clauſit extremum. ' And notes uvon the general Reſummons the Original and 
the i:ue ( if any be zoyned ) 15 revived, for the tame is afull Record - and org to be 
encred, bur the proceſs betore rhe 1tjve zoyned, nor the voncher , nor the garniſh» 
ment, &c. ſhall not be revived without a ſpecial Writ reciting a!l the ſpecial procee - 
ding, 5 H.7.40. 9g H.6.4t. 13 E.4.1. 1E.5.2. Andit apyeareth by the book 
of Entries, tit, Reattachment, 499. that if ifſue be jyned, and the Jury returned, and 
day giyen for trial, before which day the King dieth , yer by ſpecial Refurmons ail 
ſhall be revived, for the Jury was rerurned o: Record, and the Record thereot was 
made tall and perfe& ; and therewith agreerh 1 Aa. 118. Vide21 E. 4.44. contra- 
ry in the caſe of Aide preyer, for there the Jury is not revived as it 15 there holden : 
bur a Venire facias de nove (hall be awarded. And it is to know» That the Detend ant 
ſhall never have a Reſummons or Reatrachment, hecaule he had noi nor cou'd bave 
any Summons or Artachment ; and therefore at th: Common Law . if a Verdict had 
paſſed for the Defendant, and before the day in hanck th= King died y in that ca'- the 
plea is diſcontinued, and che Defendant migh: by Certiorari remove the Record , an 
although thac the parties ſhall never plead any plea, yet the Defendant ovghr to ive 
forth a Scire facias, and thereupon have Judocment , bur without a *Scire facias he 
ſhall not have Judgement ; becauſe that the parties have no day in Court , and the 
Scire facias (hall revive the Record, and give day to the parties, againſt the 0; 10100 
of Littleton, 10 E.,4. 13. althongh that he ſaith that it was fo adjudged, that the De- 


iendant in ſuch caſe ſhould preſently-have Judgement. Bur at the Common Law vy 
che 
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the Jdemile © tne k1nz Lhe piea was ditrontinueds and the proceis wiich was award- 
e4 and not returned betore the kings death, was lott : For by the Writ ot the Pre. 
deceilor nothing can be «<x.cuted inthe time of a new king, it it be not in fſpeciall 
caies: For by tne demite of the king not onely che Jultices of the one Bench, and 
of the other, and the Barons of the Exchequer, bur the Sheritis alioan1Eſ-heators, 
and all Commiltons o! Oyer an4 Terminers Gaol delivery, and Jultices of Peace are 
determineu by the death ot the Predeceiior, who made them. And for the reme« 


dy thereo! vas the Statute of 1 Edw.6.cap,7, made, which provideth, That by the FS 
demile or the King, ary action, tute, bili, or plaints that ball depend between party and od A - 
pariy. in any of the Kings Courts, and other Courts of Record , jhall net in ary w ſe be <& LES 
d-ſcartinucd or put w-thout day » but that the Proceſs, Pleas, Demurrers , and ( ontiruances ( 

rail ſt and good and effeftual, ard be proſecuted and ſued forth iz ſuch manner ard forms, 7: 
and inthe ſame eitate, condition, and order, as if the ſame King had Led, Sothat now) 6 


I: 2ny Judicial Writ or Precels inany Gourt of Record wereawarded inthe time of 
the Predeceior, it may now be executed in the time ot the Succeſlor, 1 Elz-6, 
Dze- 165. 4ccord, Bur yet that Act hath not prov ided remecy tor all the miſchicts. 
1. For if the Ociginal be not returned betore the Kings death , the tame is lit ; tor 
the worlds are depending inany Court : But In appeal of death , it the Writ be de- 
licered tothe Sherit within the year, and betore the return thereot ; or that the She- 
rit hath done any thing , the King die:h, and the year expireth betore the day of the 
return. inthat cale the Common Law giveth remedy to the Piaintit Þ ſc. a ( erriorars 
cothe Sherit, recurn bir in the Kipgs Bench ;- and thereupon the Pain if thall have 
a Re attachment, aithough he comech not in by ine return ot the Sherit, but by Cer- 
tiora i; and the rea(n 15, tor th< necethity of the matter, tor otherwite the Piaintif 
who iawfully brought his Wri: within the year, without any fault in him , ſhall loſe 
his 2ppeal, the ye r being now Patt. Ard theretore toralmuch as by che at of Lary 
the Writ is diiconunned, the Liw ſhall give a mean torevive 11, tothe end the par- 
ty ſhail not be without remedy. So1ta man bring a Formdon againit a Pernor of 
the profic wichin the year afier titleaccrued y and betore the return ot the Writ the 
King dyerh , the Writ ſhall be removed in the Common Pieas by Certiora 5, and 
theteupor be (hall hare Reſurmrons'tcr the miickict, as iti: huldenin 10 Edigq.13. 
& 14, 2+ By th- demitc of the Kirg all Othces of Shertits ace derermined ; and 
theretore till new Patents of their Othces nothing can be done, Bur in Londes , 
204 other piaces, where there are Sheri:s of inheritance by Charter, there they may 
execute any Proceis , or Juciclal Writ awarded in-the tne ot the predeceſlor, 
3+ In the County Court, and ihe like Courts which are not Courts of Record i re- 
maineth as it was at the Common Law; tor the words of the Act are ( in ary of the 
Kings Comts, or other Court «of Record, Alto' the Satute ex enJeth onely to Actt- 
ons,Yute: &c.betrween 2arty and party;and ther'iore It ſhall noi extend to cales where 
the King is party ; and therewith agreeth Sramford 98.6, And thereiore 1t is need» 
full ro krow what the Common Law 1s in tuch cates. It an Intrmation of I unruft- 
on, or ocher In ormation be preferred, cither meecly for the King, or tam p o domino 
reg gaam pro (cipſo, and the deten.iant pieadeth to liue , or a Jemurrer h« joys 
ned , and atterwards the King dyethy ali 15 abated and lott, bur onely the 1nformatt- 
on, and the lame ſhall itan4; tor the entire inthe Exchequer 15 ( theivirg the con- 
tiauance and death of the King He-.8.) per quod /oquela remanſi: / ne die , + dorms 
Eawardiu ipſum nuper regen m regim ne hujis regui ſucceſſit » 4c regimen 6\nſacn 
regni ſuper [: aſſump/it, ſuper quo corcord.:twms qu2d prediit' aefendens attachienr de 
r029 ad rt5pondend' d tho domiteo rear nurc, and tierenvon an Attachment iS awzrd - 
ed, uDon the return of which the detendint ſhall arvear ard olead de novo: For al- 
though that it is true that the king # 5.zere doth not dye (tor there 15 no isterreg- 
zum \yet! inthis individoal, Henry the kings and Eaw. the king; dyeih. And that 
a0; eareth by Record, Hill, anno 6 Ed.6.Rce.50. an information of Intrecon was pre- 
tefred again!t John Sch ymſal Elg. tor in:'ruding into the Manor ot Offeley , inthe 
Connty of Sr:fford. The like R: cord Mich.arro 6 E£4.6.K:t.15,an Information fre- 
ferred by the Kings Attorney, tor tne King onely,zgain!t Alchael Harecourt apon the 
Stature of M2intenance, H:{l, 5. £4. 6. Kit.22, Inthe Exchequer in an Information 
upon the Stat. 32 Her,8, for buying of Titles tam pro m—_ rege quam pro ſeipſo, at- 
nn ter 
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[211 (El live joyned the King dyed) the detendant appeared upon the Attachmept , and 
- pleaded de rove. The like by the lame Record; Kere24, The like by the lame Record, 
Ryt.54. The ike CAlZcke 1 & 2 Phil. & Har. inthe Exchequer, Ret e131, inanln- 
formation ot Intruhon againtt Ayjcbara CA ford, who appeared and picaded a (pecial 
plea ; upon which there was a demurrer in Law , and the Cemurrerenited and at- 
cerwards Queen CMary dyed, and upon that a Subpans ittued to appear de rove, re- 
rurnable Hilo Ez. vv hich 1s 1n by «/4 brevium ib1ders ; and thereupon the defendant 
pleaded another ſpecial Plea, upon which live was taken. And note, That to tuch 
ettect as the prehidents are inthe Exchequer » fo they are allo in the Kings bench as 
coall manners of Intormations, The like Paſc.5 Ed.6, Rot.38. where in a Popular 
Action the King died ater demurrcer npon the Evidence, and betore Jud2ement,and 
the detendant picaded de xove. Upon which Records the Law appeareth to be, That 
10 all the laid Tales the King being meerly party, or when the Intormation is 1am pro 
deming r:ge quam pro ſeipſo , when the King dyeth betore Judgement, all the procee- 
ding upon tie Intormation 1s utterly abated and lolt, quia Rex Herricus,c. fuit pars 
qui mort £5, Bur the Intormation or Indiment which is recorded tor the King 
thall (tand, ard the (aid detendant (hall be driven to aniwer to it de nov0,and nothing 
ſhall ftand bur the intormation ; tor the {ame is a Record , and cannot abate, And 
the Law hath great reaſon 1n it ; tor upon many penal Statutes the ſute is:o be com- 
menced within acer:ain time , and therefore it the Intormation or Indiament ſhall 
not continue in torce atter the Kings death, by rhe Kings death , which is the a o!: 
God, the citence ſhould be uppumiihed. Bur it the king brinveth an original Writ, 
as Onare Impedit &c. there by the kivgs death the Writ ſhall abate , becaule the 
kings tor whom Judgement ſhould be given, 15 dead , and atcer the death of the king , 
who is party , no Procelscan be awarded upon the origival, as it may be upon an In- 
formation or ladictment. Vide CH ich, 3 & 4 Eliz. Dyer 206, 444.4 Eaw. 4.43 & 44, 
Br, Offices 25. 1t one be indicted in the time of one king and pleadeth to liiue,and 
afterwards the king dyeth, he ſhall plead de nove , as you may (ce in the Calc of Ed. 
ward Smith, who pleaded to liiue upon an Indiament of Felony in Afadd. in ; & 4 
Phil. & CAMar,in the Kings Bench , and after the death ot Qaneen Mary repleaded 
in 3 & 4 Eliz. and was acquitted. So Clement Palmer being arraigned 10 the Kings 
Bench upon a Non-{ute in an Appeal, at the ture of the Queen, Tri. 4 & 5 Phil. 
& Afar. and pleaded to lflue, Queen Mary dyed, and Mich. x & 2 Elz.he replead- 
ed. And Paſch. 1 Eaw.5. Traverie of an Oſhce in Chancery , and the Record ienr 
into the Kings Bench, and afterwards the king dyed. And by the faid Statute of 
1 Edw. 6, it 15 enacted) That in all Caſes, where any per/-n or perſons heretofore have 
been ,or hereafter (hall be found guiltie of any manver of Treaſon, Murder, Manſlangh- 
ter, Rape, or other Felony whatſoever » for the which Judgement of death (hall, or may 
exſue , and ſhall be repriedto priſon wahbout Judgement , &c. That the Juſtices of Gaole 
deliverie ſhall have full power and author ity to give judgment of acath againſt ſuch perſo» 
ſo found guilty, andrepried, &c, Before that Act at the Common Law, if a man had 
been Inviced and convicted by verdit or confeſlion before any Commithoners-and 
before Judgement the king dyed, in that cale no Judgement could have been given ; 
for the king, for whom the Judgement ſhould be giver is dead ; and the authority 
ot the Judees which ſhould give Judgement is determined : And this Act doth 
remedy thote ipecial Caies, Bur all the kings Sutes by Original , Bill , Inorma- 
tions or Indiament , or for any other ottence» coc remaine at the Common 
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The Caſe of Fine leLyed by the King Texant in tayl, 8c. 


Je King was informed , That divers Manors ani Lands were intailed to Gilbert 
de C lar: Earl of Glouceſter, and the King who now is, is heir ot the body of the [32] 
ſaid Gilbert inhericable to the (aid Land ; Some of which Manors, the King and 0- 4 
thzrs his Progenitors for good conlideration hare oranted to divers Subjeas: All - by 
which grants(as was pretended)was in reſpe& of the (aid antient intail utterly void. / 
The Kivg that now 15, of grace and good will to his ſubzzRs, for their quiet andre= /,  __2J* 
po'e, required Pophams chit Jultice, and Coke the Attorney General,co conſider how y Sf HT 
by Law he might eſtabliſa the eltate of the (aid Parentees and others claiming un» ©4 7 © _ 
der them, againlt the ſaid eltate rail. Whereuvon they ſererally in the Vacation» © ** 2 2 
tine did coniider upon that point ; and afterwards vpon conference they agreed in +" © <7 
one, That the King being Tenanc 1n tayl. by a gift made to ſome of his Anceliors be- + /** is Us | 
ing Sub;eAs (and the queliion is moved) may by fine levied upon a grant and render .-<s <7 
barr the etiare cayl, and chat tor divers reaſons. 1.Foraſmuch as the King is bound by /. / , | 
the Statute of dens condition. as it is adjudged in the Lord Bark/ecys Caſe ; Plow, Com, / AL 
240, By which A the King 1s reſtceined of alienation, for it is enaRed by the aid * , L x : 
AR, quod finis ipſo jure ſie nullus ; reaſon is , that the King ſhall take benetic of the ©”, 7 J 
Acts of 4 Her.7.T 32 Hen.8. which enableth Tenant in cayl co barr his Iſſues : For i /s m— = 
tc is agreed in all our Books That the Kin? ſhall cake benefit of any A, alchough <2 5+ 24-2 » 
that he be not named) 12 Hen.7.21. 35 Hen.6.60, the Lord Barkley: Caſe, Plow.Com, 
24% And ic (hall be hard, thac the King beivg If]ue in rayl of agift made to a Sub - 
je , ſhall be in worſe condition than it he had not been King. 2. There isa great 
differevce when the King claimeth 1n reſpe of his natural capacity as heir of the 
boy, per formam doni, as heir of the body of a SubjeR ; for there he ſhall be bound 
an AR of Parliament (& that was the principal reaſon of theJudgment in the ſaid 
Lord Bark/eys Caie, where the gitc was to king Hes,7. and to the heirs of his body ) [5] 
ani when the kivg claimeth a thing in reſpeR of his royal and politique capacity, 
there a general AR ſhall not bind him, if he be nor eſpecially named, if it be not in 
ſpecial caſes. 3. In the Cafe at Bar 1 The barr which the Statute of dovis condition, 
doth work; is againlt the I{ſues in tayl ; for the Tenant intayl himſelf, wicthour any 
help ct the A& might barr himſelf (and fo might the King alſo by (ecial granc. ) 
There the liives in tay] at che time of the Fine levied by the king are bur ſubjeRs, 
who are bound by the !aid ARs,and the eltate tay] barted by the Fine and Proclama- 
tions, And note,that the AR of 32 Hen. 8. doth recice, that ( for avoyding of all 
lirifes and controverties | which generall word ( «&) includeth alſo the caſe of the 
king.Apd ic was ob'erved that the Statute of Donir,O c, which bindeth the king ſaith, 
quod domiinus Rex perpendens, quod neceſſarium eſt in caſbus predittis ponere remediuns, 
tarnit, quod volun as dondtorss, &c. And the Statute of 4 Hey.7. which giveth pow- 
er tocuc oft the cltate tayl, ſaith, The King conſidereth that Fines ought to beof eatefF 
firength to avoyd ſtrifes and debates, andio be a end and concluſion : It is cnatted that 
after the five engroſſed and proclaimed, &c. the ſame Fine ſhall conclude privies , &c. 
Within which words the kings Ifſues are included. Alſo the Statnte of 32 Hen.$, 
EnaQteth, That all Fines levied of any lands imtailedto the perſon ſo levying the ſam: fine, 
or to any of his Amceftors, &c. And Gilbert deClare was in propriety of ſpeech the 
kings © Fw and ſo within the expreſgLeccer of the AR. Buc ir ſeemed co them, 
thac afrer the Render made it is nezdfull ro have Letters Parents, to grant to the 
Conuſee by expreſs words, that he may enter into the Lands ; For otherwiſe the 
Fine being executorie upon Grant and Renders it _ be doubred if the Connſee , 
wichour iuch grant may enter upon the king. And afterwards, Mich.5. Jacobs, aftet 
the death cf Juſtice Pophary, this opinion upon conſideration and conference had 
Non 2 with 
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wi:h + (#7 -L andc oke, Cie! j a, ices, and Nitn 1 a». fleid cllict Baron, was 24:rmed 
for good Law tor thc reaions and caules be tore otven. And divers Fines have been 
ſince levyed by the king according tO that Reſolution, 
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Net's Calc. 


N this Term, this Cate by the command ct the king was provounded to 2!l the 
[| Judees. la the 21. year GC! Richard rhe {econd, Aapb Newil. Lord ot Rabyywas 
by Lecters Patepts under the Great Seal created Earl of Wetmerlend, to him, 
and the heirs males o: his body ; which Ralph, by Aarg aret Stafford his tir: 
\V ite had lilue, Ralph Earl of 1#:3tmerland, to whom Charles late Earl of Weſt mer . 
l-:4 was lineal heir Male of the body cf the {aid Ra/ph the firit Donee; And th: 
ſaid Ralph the firit Donee , by Joan, da vonter Ot Joim of Gann , Duke of Lancalter : 
had Iiſue, George Lord Latimer ( 'or all his elder brothers were dead without 11g 
male) from whom 1s lincally deicepded Edward Newt, who now is the next 11:c+ 
Male ot the fit Donee; And afterwards Cha les Earl of Weſtmerlard was attiin:cd 
by Ouclawrie, and by Pari1ament, of High Treaion, and died without 1ſiu- Male ; 
and now the laid Edward Nevil claimed i© be Earl of Weitmcorland, dn it this 
caſe chree queiiion* were moved toail the Judges of England, 1. If the 1214 1t- 
mi:atiop of the 1a1d dignity co the laid Ra/ph and the heirs Maies of his body be 
witbin the Scatuie of Dons corgitioraliors or a Fre-hmnle conditional at the Com. 
mcn Law. 2. Admitting that 1t was anettate tay! within the (21d Starnte yg itb; the 
attainder of Treaſop the eltme tay! were torteited by a contition in Law tacice 5: 
nexed to the itate of the Cigrutie, 3. If the eltare of the dicni.v were torteited 
by the Act of 26 Her; 8.c4p.1 3, Or that the laid Edvard New as heir Ma'e of the 
fr.t Donee ougnt to be Ezri ot Weſtmerland, And theſe points were aroved and 
debated at Serj-ants Inn ih #/ce:5Free; by the Kirg Attorney General + ard by the 
Council of che taid Edward Netil, And as to the tirlt, it was objyeed » Tiat the ſaid 
Dignicy was not wichinthe Starute of Doris Fr. tor divers cauſes. 1. Becauſe the 
{ame was 2 great Dignity Cerived irom the King , as the Fourtain of al} Dioni:+ and 
therefore It is not within the tat Act, which ipeaketh onely de rewementss. aus mnl- 
1rtiens daxinr ſub condutione, viz.e cum aliquis terram ſuam dat alicui wires, Cc, S0 
that this D1gniiie cannot be within this word Tenements, er Land, ». Theo S atute 
taith, iz ommnibres preditt, cahbus pot prolem ſuſcnat, hujuſmod: feoff ati habuer. pot: ſtar. 
alienwnd:, &c, Bur the dignity was adherent to the blood of the Donee+ and cannot 
b- z\icned nor granced, neither after nor belore Iilue; and therefore ſuch Cates of Dic- 
nities were autof the milchiet, the words , an che intents of the makers of the Act 
of Donzs, &c. And the opinion in AMarxels Caſs, in Plow.Com. the grant of 2 thing 
which doth not concern Land or Tenement«,nor exerciſable in Lands or Tenements, 
25 an Apnuity which 1s perſonal, is not within the Starnte of Don#s, And 11 1 asfail, 
this Dignity was perſonal, and annexed to the blood of the Donee , and by con(c- 
quence cannot be intailed within the ſaid AQ. Bur it was r{olved by all the Jud- 
ves of England, That a vame of Dignity may be incayled within the faid AR : For 
10 the caſe at Bar the ſame doth concern Land; for he was made by the ſ:id Lerters 
Patents Earl of W:ftmerland;which by the Commnn Law is the great Contervator of 
the Peace 3 And Sherifsare called Yicecomnes , becauſe in antient times they were 
Depuit?s to Earls, though-now the ſame is changed. And therefore ſuch Offices of 
D:gnity of any place doth concern Land , anJ therefore may be intailed within the 
124d Statutes as it is aid in Plow4Com im Manyels caſe, The office of Steward , Re- 
celvor, cr Baylitt of ſuck a Manor may be intayled within the ſaid Statute , becau'e 
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Kk exerctiable whihin Ln 5 £444 The cthce of che Marſhall of England Was 10» 
tay ed, 1 H.7.28. Aacliate tayl may be ot a Folterthip, 18 Eg.3.27, The office of 
Serjearc y, Ot coiiody ct ihe Chu:c1 of Lircot Vas inayleds J2 H. 8.38, The Larl- 
dom ot Shrewibury was intayled © Join T aloe, knigat y and the heices males of his 
body. Ang 1 bave ſecna | atiiament \Vri: in amo 27 Hen.6. by which bromſtet was 
ſammron* | ro ine Pariia nent uy the name of the Lord Veſer, with limitation in the 
Writ, tain andche bers maies of his body, and it 1s to know, that as in antient 
tine the S 1075 0! Rome were elected 4 cenſn, of their revenues; ſohere in antient 
tim23 in CONeTTINg Or Nob: iity, relvect was had to their revenues , by which their 
Dignity and Novouny might be {uoported ant maintained, And therefore a Knight 
o42ht to nave thirty pound per avrum y, 4 Baron twuirteen knights tees and a quarter , 
an Excl ewenty knights tees tor there was not any Duke within England tcrom the 
time of the Cong uit uniili 11 £4.3., and the Duke of Cornwall was the hrit Duke 
ater the Congquelt wi:hin Erglnd.) And that appeareth by tie ltatute of Magna 
Chart4 cap. 2. For alwaies the tourth pare ot ſuct Revenue , which is require by the 
Law ro ihe Digoitie »ſha!l be patd tothe King tor a Relict; as theRelietofa Knight 
is fixe pound , wWaich 15 the fourth pzrt of ewenty pound, which is a Knights Reve* 
nue; and the Reiet of a Baron 13 an hundred Maras, vwaich 15 the fourth part of his 
revenue, forr hundred Mirks, and 1oclizdeth thitteen Knights Fees and a' quarter ; 
20d the Relic: 0: an Earl 15 an hundred pound, which 15 the tourth part of four hun- 
dred pound, the revenie o! an Earl, And 1t appeareth by the Records of the Exches 
c er, that th: Reliet o! a Duke thall amount to two hunired pound , and by conte- 
22ence his re. enue 0U211t to be eight hundred pound per 4:»um ; and that'is the rea- 
lon in our Books, that every one of the Nobility is pre:umed in Law to have ſuſh« 
cient Fiee'i01d «id (, t.aciraum omen © onus. Vide 3 Hen.6.48. 11 Hen.4.15. 14 H, 
6.2, See the Counteis 0: Rurlands Cale ia the txth Pare of my Reports. Vide (amb- 
peg IT 07. Necduns 17 * red t.4rida fun Þ<c dignit.ts ( ſcsl, Commu is ) Vernim cum Galiel- 
1n::4 Normans. '4m uictar, (amman rerum 11 hoc regno aaminiſtraret , comites creati 
ſax fendales, bereditaril, © patrimoriales, ut in antiquzs carts videre eſt , de tertio dena= 
117 COmitatus, i, 9:44 de placitis proven. in eoadem comitatxn. And every Baron andovhes of 
Nowiity is a:v41es c:eaced of lome place : and now tO what value the {aidold renes 
in thenme of Her.3.% Ed. at this day do: amount unto, every one knowerh. And 
ſo ic was Clearly reloived y that the Dignity inthe cale in queliion was within the 
Katute of Dxs corditionalibrs ; and with this Retoinion agree divers Preſidents , 
and yractic?- a\waies in viz; for the Earldom ot Norttumoerland was intayled by 
Quiezen Mary to Thom Percy and the heirs males ot his body ; and tor defaulc of 
{i.ch liue, that HH:-rTy his Son ſhould be Earl, to him and the hews males of his bo» 
dy : and in {uch calc dy the a'tainder of Thomas of Treaion, Henry was after his death 
Earl of Northumberland, by force of is Remainder , and his Iftve doth enjoy the 
lame at this day. So eA mbroſe Dudley was by Queen Elizabeio created Earl of War+ 
wick,» tohim and the heirs males of his body, and far detault of tuch Iftue; that Res 
bert his Bro: her ſhall be Earl, tohiman{ the heurs males of his body : And Robers 
was created Earl of Leiceſter in tayl , with fuch limitation to 1s Brother Ambroſe ; 
and many other pretidents are to the ſame effect, As tothe lecand point it was re» 
ſolved, That although this Dignity be wichin the Stature of Dons condition, yet 
the atcainder of Treaſon ( it che Statue of 26 H.8,hadnoc been made!) this digni» 
ty had been forieited by force of a condition in Law zacxe arnexed tothe eliate of the 
Dignity : For choſe whoare Earls have an office of great trult and confidence y and 
are created to two purpoſes ; Io Ad conſuiendum regi tempore pacis.. 2. Ad defen= 
deadum r; oem G parriam temp3re belli: and therefore Antiquity hath given them ewo 
Enſigns to teiembie theſe ewo duties : For fit, theic head 15 adorned with a Cap 
of Honour-avd Corener:, and their body with a Robe, 10 retemblance of Counſel, 
2, They .ac2 girt with a Sword,in reſemblance that they ſhould be tairhfull and loyal 
tod: fend their Princeand Country, And ot both theſe Br attox wexketh , Lib.1 £8. 
Comices>712. {ve 4 comet, ſive @ ſorvetat, vomer ſumpſer', 941 erians dicy: poſſunt conſules 
4 conſulends ; reges enim tales [164 aſſociat, adconjulendem & regend* poputun. Dei, ords- 
nantes e05 in mas 0 houmare OT poteſt ar, & nonine, quando acringum gladis, , ring ts plt- 
diorum. By waich ic ayppeateth theſe rwo ends, Counſel and Deterces © Then —_ 
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S 14.CQ PETG10D againit the duty avd end ot his dignity, [aKC. [1 NOT only c0unlel, but Army 
nf? ao againlt the King to deltr him, and thereot 15 aitainted by due Courie of Law, 
by thac he hath forfeired his dignity by a Condition racrte annexed to th: eitate of the 
dignity ; in che lame manner, as if Tenant in tail of an office of cruſt milule it, or we 
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| dF -»=</ it not, theſe are forfeitures ot ſuch Offhces for ever by force of a condicion in Law ec. 
Doble oe gn” annexed co their eltates, as it is holden in 11 £.4-1. 20E.45,6. 39 H.s6, 


2. 22 Aſſ. 34. 8.4.18. 2 H.7.11. 14 H.;. 1. Plow. Com. 370. Nevils cafe, 
Asto the 3. point, it was Relo!re i by all the Juflices , that it the ſime had por 
been forfeited by the Common Lv, chat by the Statute of 26 H,8.Cap.13. the 
ſaid Charles hath forfeited the Digniry. For the words ct the AR are, ſhall loſe ard 
forfeit to the a_ Highneſs, his heirs and ſucceſſors, all ſuch Lards, Tenemems, and He. 
reditaments which any ſuch offender ſhall bave of any eſt are of [nheritance in of or Poſſeſſion, 
Har right, title or means: And this Dignity was an Here.litament y and therein the 

2id Charles had an eltate of Inherirance. And where the Stature faith (in »/cor joſ. 
ſeſſion ) that was to exprels, that all manner of Inberitances were either in uſe, or 1n 
poſſeſſions ( for that AR doth not extend ce rights or titles) and it was neceſſary 19 
add this word Uſe, for by the Comm on Law an Uic, which was bur a Truit and Con. 
fidence, was not forfeited by Attainder of Trealon. And when an Uie was expreied, 
then the addition of polieflion was neceſſary ; for otherwile nothing but Uſes ſhou'd 
be given tothe King. And therefore it was Reſolved, That an Annuity of Inh.ri. 
rance ſhall be forfeited by force of this AR by Attainder ot Trealon, for the ſame 15 2n 
heredicament ; and that was the firlt general At by which an eliate tayl was forſeic- 
ed tothe King for Treaſon. At the Common Law betore the Statute of 'Donre Con- 
ditionalibus, It lands had been given to one and the heirs males of his body , in that 
caſe as well the Donor as the Donee had a poſſibility ; the Donor of a Rever ter it the 
Donee died without iſſue male, and the Donee to have power to alien it he had ire 
male. For ifthe Donee had iflue a Son, now to ſome incent the Condition was ver - 
formed, For poſt prolem ſuſcitaram, he had poreſtatem alienand: ; and the reaſon there- 
of was, becaule that he having a Fee fimple, and _ ues his ſue could not a- 
void the alievation, becauſe he claimed Fee ſimple, whereot the Father might bar: 
him. And although that the Donee and his iſſue allo ater luch alienation died wi h- 
out iſſue; yer the Donor, who had but a poſſibility or a Condition in Law, and no Re- 
verſion or eltate in him, could not have recovered the Land againit the Alicne:; tor 
by the having of ifſue the Condition was performed as tothis intent, ſc. ro make 
any alienation. Bur inthe ſame caſe at the Common Law it the Donee had iſſue a 
Son and diech, yer the Son had not an abſolute Fee I1mple 1D him, but only the ſame 
power which his Father had » ſc.to Alien; and if ſuch iiſue died without iiſue , an! 
without making of apy Alienation, the Land did revert to the Donor, as B-ias hold- 
eth,12 £.4.3. & 18 E, 3.46. by Huſe. Fora Collateral who is not heir of che bo- 
body of the Donee is nor within the form of the gift, rhe limitation being to the heirs 
males of the body of the Donee,, which limitation of heirs males of the body , doth 
exclude all Collateral heirs for ever to inheric : Bur the policy of rhe Law was, ro 
give power after iſſue toalien for 2. cduſes ; one that an eftate of a Purchaſer ſhou!d 
not be avoided by a Remote poſſibility, ſc. it the Donee and his iſſue ſhould die with- 
our iſſue: 2+ If he having a Fee ſimple ſhould not have power to alien afcer iſſue , it 
ſhould be in a manner a perpetuity, and reſtraint ot Alteration for ever , which the 
Common Law for many cauſes would nor (uffer, and in 4 H. 3. Formden 64- it is ad- 
jadeed, That where Lands were given in Frank marriage, and the Donees had iſſue 
died, and afterwards the iſſue died withour ifiue; that his Collateral heir ſhould 
not inheric ; for the Donor recovered the Land}in a Formeden in the Reverter : 
and in the faid Caſe if the Donee hath iſſue two Sonnes, and dieth, and che 
eldeſt Sonne hath ifſue a daughter , and dieth withour iſſue male , the younger 
Sonne ſhall inheric a Fee-fimple y per formane dons at the Common Law : So ii 
Lands were given to one, and to his heirs females of his body, and he hath iſſue a Son 
and a Daughter and dieth, the Davghcer ſhall inheric an eſtare in Fee-fimvle per for- 
was deri, And mark well, the Starute of Denis, &c. doth not create anetiate tail, 
bur of ſuch eſtate as was Fee (imple Conditional, and deſcendable in ſuch form at the 


Common Law as now by the Scatiite the Land ſhall deſcend; And the only miſchief 
was 
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was, that the Donee atter iiſue had power co alien in diſhinherihn ot his 1iiues, and 
bare of the Reveriwon ; bur it doth not appear by the ſaid AR; that although thar the 
Donec had iſſue , yer he had not an ablolute tee, ſo that the Collateral heir of che 
iffue ſhould inheric ; for the words of the AR are, Et preterea cum deficiente exitu de 
bu juſmodi feoff tis, tenemen:um /ic datum 44 donatorems vel ad ezms heredes reverts debuit, 
per formans in ( aria de dons hujuſmodi exyreſſamy licet exits, fi quis fwuerity obiiſſet , per 
falt um camen 6: feoff amentum, Cc exclu/i fuerunt hucuſque de reverſ1one, &c, by which + 
it appeaccthy that it che heir in tail dierh withouc iflue, and without any alienation 
made, that the Land ſhall revert , and by coniequence ſhall not deicend co the Col- 
laceral heir. 30 E. 1. Formedon 65, Iithe donee in tayl alieneth beiore the Statute, 
and afterwards hath iſſue, and then the ilue dieth without iflue, the Land (hall re- 
vert: For he had not power to alien at the time of the alienation, bur ſuch alienati- 
on ſhall barr the iſſue, as ic it adjudged in 19 E. 2, Formedon 61. becaule that he clai- 
meth Fee ſimple. Note thele Rules yer hold place incaſe of a grant of an Annuity, 
ro one and the heirs males of his body, and all other Inheritances which are not with» 
inthe Stacute de Donis Conditionalibus, 


Hill: 2 Jacobi, 
Penal Statutes, 


His Term upon Letters direRed to the Judges to have their Reſolution concern- ' [þ} 
ing the validity of a Grant made by Queen £1iz.. under the great Seal » of the pe- 
nalty and benefic ot a penal Statute, and tromake a warrant to the Lord Chancellor, 
or Keever of the great Seal, to make as many dilpenſations, and to whom he pleaſed ; 
And upon great Conliideration and deliberation by all the Judges of England , It was 
Reſolved, That the 1aid grant was utterly againtt Law. Andin that caie theſe points 
were Relolved, 1. That when a Statute 15 made by Parliament for the good of rhe 
A Commonwealth , the King cannot give the penalty, benefit; and dilreniation of ſuch 
£ AR toany ſubj:ct ; Or give power tO any ſubje& ro diipence with it , and to make 
a Warrant to the great Sea! for Licenſes iniuch cale ro be made : For when a Statnte 
is made pro bono publico , ard the King ( as the head ofthe Commonwealth , and the 
fountain of Juſtice and Mercy) crutted by the whole Realm with ic, this confidence 
and truth is ſo inſeparably zoyned and annexed ro the perſon of the Kivg in fo high 
point of Soveraignty, that he cannot transferr the ſame tothe diſpohtion or power of 
any private perſon, or to any private ule : for it was commirted to the King by all his 
SubzeRs for the good of the Commonwealth. And ifhe may grant the pepalty of one 
AQ, he may grant the penalty of Two, and ſo 1infiniss, And ſuch grant of a penal- 
ty wasnever ſeen in our Books. Burt it 1s troe the King may ( upon any cauſe mo- 
ving him inrefpect of rtime> places or perſon, &c.) make a Now Obit ante todiſpente [37] 
with any particular perſon that he ſhall nor incurr the penalcy of rhe Staruce , and Fe 
therwich agree our books. Bur the King cannot commit the Sword of Juſtice, or che 
Scale of his Mercy corcerning any penal Stacure, to any ſubjeR, as is aforeſaid. 2. It 
was Refolred,That;the penalty of an 4 of Parliamenc cannot be levied by any grant 
of the King, bur only according co the purport and purview ofthe AR: for the A& 
which giveth the penalty ous ht co be followed only in the proſecution and levying 
thereof ; and great inconveniencies would follow, if penal Laws fhonld be transfer- 
red coſubjeRts. 1. Juttice thereby ſhould be ſcandatized ; for when ſuch Forſeicures 
are granted, or promiſed to be granted betore that they are recovered, the ſame is the 
canfe ofa more violent and undue? yroceeding, 3, When it is publiquely known that 
the Forfeiture and rpenalry of an AX of Parliament is graced , it i9a great caule chac 
the AQ ic ſeIfis not executed ; tor the ſndge and Jurors, andevery other is thereby 
dilcouraged. 3. Thereupon would tollow, That no penalty ſhould by avy AR of Par- 
l1awent 
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7 #4 liamenc be given to the King, buc limited to tuch ules with which che King cout 1 nog 
,Ailpence. And hereupon divers who had lued to have benefit of certain penal Liws, 
d As 1n/ were upon this Reſolution denied. And the Certificate of all the Judges of E:glard 
4 Jho- 0 Gay concerning ſuch grants of penal Laws and Statutes, was in theſe words. ſay i: leiſe 
m2 oe 44 / your Lardſhips, we have (as we are required by your hone wr able Letters of the 2.1 of Oct cher 
y %L aft ) conferred and con ſidered among /t our ſelves ( calling to us his Anreſties Consſel 
- 9 4 lbs ) of ſuch matters as were thereby referred unto us , and have thereuror with oxe con 
_ fe reſolved for Law and conveniencie as followeth, Firſt, That the proſecution and cxecs . 
Y as 4 of tion of anv penal Statute Cannot be granted to any R for that the Atl being made by the p icy 
| and wiſdom of the Parliament for the general goodof the whole Realm, and of truft comm; C. 
ted to the K ing, 4s to the head of Jafbice, and of the weal oublinue, the ſeime cannot by Law 
be transferredover to any ſubject ; neither can ary penal Stajmte be proſeemied, or ex:crnied, 
by his Majefties gran, in other manrer or order of proceeds: £1 than y the At it ſei is pro- 
vided and preſcribed : Neither doe we find any ſuch grants in any former ages: ind of lot 
years, upon doubt conteived, that penal Laws right be ſought to be granted over , ſome /;r_ 
liaments have forborn to give for feitures to the Crown, and have di ſpoſed thereof to the 1c. f 
of the Poor, and other charuable uſes, which cannot be graxted or mplozed atherw'ſe, ;;72 
are alſo of opinion, That it is inconvenient, that the Forfeitures wpon pena! Lars (ecu; be 
gramed to any other, before the ſame be recovered or vefted in his Maceſty by dne ans (it. 
[6] fel proceeding : for that in our exper ence i: maketh) the more violent and mradne preceedinrs 
againſt the ſubj:(t, to the ſcandal of Juitice, ard the off ence of many, But if by the is te/ery 
or diligence of any, there accrueth any benefit to his Mareſty. after tre recovery , ſuch bare 
been rewarded ont of the ſame, at the Kings good pleaſure, Ge. Dated 8, Nevembr, 16c 4, 
And to this Lecter all the Judges of Ezgiandict their hands. 


F # 


——— 
| —— 


Mich 5: Jacobi. 


Lill:ngſlons Calc. 


[38] Jo» Duncomb brought an ation of Debt againſt Tho. Lilling ſton, (which becan in the 
Common Pleas, Paſch. 4 Jacobi,ret.) 704. for 195 1. and declared, That one F + - 
Hine Dixwell, and Mary his wife, and the ſaid The. Lillingſton, and Mary his wite, 
Were leiſed of the ReQory of Lilling fon in the County of Bedford in Fee, ani Afich, 
31 Ehbz. thereof levied a fine to Papworth and Chambers , and the heirs of Pa prorih, 
who granted and rendred a rent-charge of 30/7. our of the ſaid ReQory to the (id 
Fauſtine for his lite, to begin after the death of Mary his wife , the rent year'y 10 be 
paid at the Fealts of St. Michael the eArchangel, and the Annunciation : Proviſe (em- 
per, gued pred, Conceſſio predift, amnualis redditns z3ol. mon aliqualt. ſe extendar Ad Oe 
rand, perſonas ditt. Papworth & (hambers, ſed tamtummodso ad oxerand, diit, R ettoriam 
tota vita ipſins Faxnſtini ; and rendred the ſaid ReRory to Fawſtine and ary during the 
life of Mary, the remainder to Tho, Lillizg ftox and Mary his wite in tail, the reimain- 
der ro the right heirs of Lillingfton, 2 Oltob. 33. Eliz. the laid F auſtine hetore Sit 
(friſftepher Wray, chiet Juſtice, acknowledged a Recognizance of 500 /, in the nature 
of a Statute ſtaple, according to the Statute of 23 H.8. to Duzcomb now Plain: 
20 Ang. 39 Eliz., Mary the wite of Fauſtsne Gied, after whoſe death Lillingſton and 
Mary his wife entred into the ReRory, and were thereof (eiſed in tail, the remainder 
in fee to Lilling ſton, The ſaid Fauſtine 15 Aprilis 40 Eliz.. by his deed relealed co rhe 
ſaid Lilling fton and his heirs the ſaid rent of 30/. per ammwm. The Piaintif 21 Apri- 
tis 40 Ebz. (ned out of the Chancery a Certiorars to the Clerk of the Statutes, &c- 
whereupon the ſaid Recognizance in the nature of a Statute iaple was certified ; and 
ſaed forth an Extent, by which the ſaid rent was extended, Bo n Liberate dit e- 


red to the Plaintif, and the Plaintif, for 6 years and a half ended at the Feaſt of Sic 
Aſichael 
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aucracl the Archangel, Arno 2 Jacobi, brought the action ot Debt againit Licks g- 
ſtor, who all that time was Tenaptot the Land and averred the lite of Fauſt ine, Ard 
vpon all this Cale 2. poims were moved ; I. It chig rent of 307. per anmm being ex- 
tuna by the laid Reieatc, bath tuch eljence as to the Plaintit the Conulee, that ic may 
be extended and delivered to the Plaintif, 2. Admirting that it may be extended and 
deii.eredto ihe Piainti;y it the Plainrit as this cale 15, may maintainan ation of debr. 
As to the firtt it was objzeted, That this Recognizance 1s in the nature of a Stature 
tiavley and the Stat. of 27 E. 3-c4-9. to which the Stature of 23 H.S, cap. 6, re- 
terre: hs giveth power tube Mators of the Staple to take Recognizence of Debts, &c. 
-nd that noon Cercificate of ſuch Recognizance 1D the Chancery, a Writ be lent to ar+ 
rei the bodies of the Debtors, without letting them to bail, and co ſeile their lands 
and Tenements, 2950s and chatteis, and that the Writ be returned into the Chancery 
with the Certificate ofthe value ot rhe ſaid lands and Tenements, goods and chatrels, 
2nd that execu: ion be made trom time cotime inthe ſame manner as 15 containe | in 
the Star. Merchant : Upon which words 1t was urged, that the rent extin& before 
ex2cution was nt within the {21d words, ſc, of 'erlure tne Lands and Tenements of 
the ſid Debicre, For at the tizne ©: the execution ſued rhe debtor had nor the rene, 
bur ic was utterly extinay and gone hy the Releale, 2. The Writ of Extent is to ex- 
tend omnes terra CF catalla ipſings Fanſtini, 7 im manns dit, nuper Regine [ei/irs faceret » 
C ca rifat, jelranui { beravi faciat ; and tor as much as ine rent was extinet betore the 
Writ -t Extent. it 15 not in being, or to be extended, cr taken into the Kings hands, or 
10 be delivered rothe Plaincit. 2. 1: ſhall be againit reaton, that the Freehold of the 
ren: being ex: incts the Plaintif ſhould have execntion of it, and thereby to have but 
a Chatre,: andthe ©710100 O! 3. & 4+ Phil.and Mary, Dyer, was cited, where the 0- 
»inon it, That 2 20: extinct cannot be extended, To which it was Aniwered and 
Reioired, That to tome purpolies by the Common Law a rent exrir®d ſhall be taid in 
{eas to2 {tr:nger y and theretores 11 the Husban ſeed of a rent in fee, releaſeth the 
tent +5 the Tenn of the Land, and atcerwards the Husband dieth, now the Wite 
ſhail be endowed of ihis rent ſo extincty, and ſhall have a Writ of Dower. The words 
of which Wricare, Precipe 1. quod juite reddas B, tertiam partem 30 b'br, reddit : and 
the #+it of Dyxer , ade nibil habet 153 Precipe quod juſte reddat B, Cc, ratiozabilem 
eter ſum 1117 64: compre de libero tenemento quod fit, Cc. and the ſhall haie a Grand 
Cape, ora Pet ic Cape, as her Cale requireth, to ieue the rent into the Kings hand ; 
For qnoad perexrem, it 15 in being, aitnough 10 truth the rent bz extinA : And fee in 
the Lord of ,46x77averies Cale inthe 6+ part of my Reqoresr, many caſes where a thing 
extin ſhall be 121d i= eſſe for the benctit of a (iranger. 3+ It was obſerved, That the 
laid at of 23 2.8, cap.6. by force of which the laid Recogntzance 1n' the caſe at 


harr was taken ) tor the execution reterreth to the Statute ita !e and Star, merchanc. 
ſc. the faid Act of 27 E. 3-referreth to Statute merchant de A: 13 E.1. The words 
& which Starnte are, («And when the Lanas of the debtors be de-ivered to the Aerchant, 
Fe hill have {e fin of all ihe Lands that were in the hands of the debtor, the day of the Recog- 
riz.41.ce made, in whoſe hauds {cever that they come afterwards, by Feoff ment or otherwiſe.) 
Then rretently by the Recognizance acknowledged) the rent was bound, and ſhall be 
ex:ented by the extrets puriiew of the Statute, in whole hands ſoever that it comech)s 
2nd no more than the Relecle of Fanſtine all hurt atter execution had by the Conu- 
ite, no more (hail it dos before execution , for the rent was liable roexecution pre- 
ſen: ly by the acknowledving of the Recognizance. $9 it a Man hath Judgement to 
recover d._ br or damages, the rent which he hath of any eltate of Free: hoid 15 there- 
by lvable to ic ; and therefore althongh that after Judgement he releaſerh ir, whe 
Plaintif ſhall have execution of a moyty by El-gir>which 15 given by the Stat, of eff. 2% 
£45, 18: the words of which Sratute are; 7 hat they deliver to bims the moyety of the lands 
of the debror ; which by Conitrution of Law, is of all which he had at the time of the 
Judg. men gi: en, or at any time alter. And in Chenics Caſe 27 Ez. in the Court 
of W:rds it was Reſolved, That where he inthe Reverhon did enteoft Leſſee for 
vears 1O:th- nie of other, that although the Leaſe ſhall be iurrendred an | extin& by 
the Common Law, yet by the ſaving of the Starure of 27 H. 8. tor Utes, the term of 
the Feoffec was taved. Allo inthe fame Court 23 Eliz. in on» [cds Cale 1t was Re- 
lolved, That where the Lord did enteott his Co yhoider to the vic ot others, that the 
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Copybold EltutC by the Saving ot the ta1d Act Was preicivec, SO 10 the Cale 21 barcs 
by che AR of Mercatoribres, all the lands (which 1ncludeth all hercdttaments exon. 
<dable ) which the debtor had at the day o: che Recognizance acknowiecged , (zi! 
ve delivered ; which A& doth preſerve the rent in being aSto the exccnticon co (le 
Conuſce. And the Caſe in 21 E. 3. 18, ard F. N.B. 223. 1: Lord and Tenn th- 


wt be, and the Lord releaſeth tothe Abbot his Seignory , the tame is Alorimaiy by 


®, 


the Statute de R eligioſis, and the Lord paramonnc. ſhall have Ts by torc c of the 1:14 
NR, and yer the words of the At ate, Dom. s f eods talticr alrenitty, ſhall nic 1. 


and by Releaſe the ſame isextincty and yer as tothe Lord paramount it is in Con- 
firucionof Law ineſſe, and he ſhall have it. +. Ic ſhall be hard, That the Conner 


by his own A< ſhall barr the Conulees who is a (iranger tothe Releaiegct his cxccirt 


of the rent, which perhaps was a chict caut- ct taking ofthe ſaid Recognizzrce , 
o have execution of It ; and 1t 1s more teaſon to rel1eve the Conulce in whom th.re 


py - ; , | 
of 0 /4 Js no tauir, than the Tenant of the Land, who ougit not ro be miiconutant <: 2! 


pA 


"4 
- 86” & 


146] 


Charges upon the Lands which are of Record, 4. Every execution hath in jvdye. 
ment of Law relation andretroipe& to the judgement, as it appeareth 1n Sh:{l1es c1ie 
inthe ficlt part of my Reports. And the {aid Cale of Dower, and the Grazd Cape. 21:6 
Petit Caze thereupon, and the Stature of MMercatorivns , which bindeth alli the 1:n4 
which the Conutor had the day of the Recognizance acknowledged in who'e haps 
ſoever it cometh, doth o1\C tull and ſufkcient an'wer to alt the 121d Odjections. 
And the opinion ot one Serjeant Obiter in; & 4 Afar. was utterly Cenyed. As to 
the 2. point, it was Reſolved by the whole Court , That the action ©! debt j1etl2 no; 
ſo long as the Extent endureth, vor io long hath the rent continuance » aliacuy ht re 
Free-ho!id therot be determined. And all thatzas to this point which was Reto.1 cy it, 
Ognels Cale inthe fourth part of my Reporrswas affirmed to be good Law : ant 9 27, 
7.17. That ifthge Lord granceth his Seienorie tor years ; the grantee during ite years 
ſhall not hare ap action of Debr. | And it was allo Reſolved, That althouyg.: tliie;e | 
an exirefle Proviſe, that the perion ſhall not be charged 10a Writ of Aravcy , 1 or t 
ſuch Caſe after the Apnuity or rent determined, the per.on of the Tenn: of the /:n 
ſhall be charged in Debt for the arrerages, becauſe the Annuitie 1s determined. 2nd 
he hath no other Remedy, as it is holden in Ognels Caſe, and 6 Eliz, Dyer 2 27, 
there cited. It wasalſoReſolved, That it a Man granteth a rent-charee tor lite our 
ofhis land) and the rent is behind; and the grantor doth enteoft A.znd the rent is be. 
hind in his time ; and afterwards A.entfeotteth B. and the rent 1s behind in his time, 
and afrerwards the o2rancee dieth, his Exgcurors ſhall have an action of Debt acainit 
each ofthem, for the rent behind in his time, For Qu! ſentir commodun ſentire aber 
& onus, as it iSalſo holden in Opnels Caſe. 
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Ill. 1. Jacobi Rot, 375. inthe Kings Bench, Between El, Bedell Plaintif in 
Debt, and Michael Bede!! Defendant, the Caſe was iuch. Robert Bedell (ci\- 

ed of a Meſſuage, &c. in ver and Laxyg/ey in the County of Buck: in Fees by the 121d 
Eliz, his witc had iilue 3+ Sons, James was the 2. Son, and Michael the Deſcendant 
the 3. The laid Robert by Indenture Tripartite, between him and his wite of che fir!! 
part ; the ſaid James his ſecond Son of the ſecond part; and the ſaid Achae! his third 
Son on the third part , In conſideration of natural love and affe&ion which he hath! 
to the ſaid James and Michael, and for their better preferment and advancement - and 
co the intent that the ſame Tenements ſhould continue in his name and blood , Co- 


venanted by the ſaid Indentures) that he and his heirs would Rand ſeiſed of the 1aid 
Tene * 
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T.n2m-ncs to the ute of himtelt for lite ; and after his deccale to the ule of the laid bs A 
E/iz,4*cth his Wite for life , andafter their deceates, of one moity to the ule of the, */ cn 
(-id James in tayl- and of the other moityto the ule of the 1aid Afichaet 10 tayl, &c. */ CEY 4 
and at.-r wards Robere dyed an41 alithis matter was found by ipecial verdict. And **** 7 

the {ole quettion was if as this caſe 15) any Ute ſhould ariſc to E1zbeth his Wife or * ae bed, hn” 
rot. Ana it was objeaed , that the Wite was not within the contiderations which 44 £2? ay 
were expre:ied in the Indentures, and no other contideraticn can be adde:' than is 
com2ined 1n the deed, and all ought ro appear therein , and nothirg is iett :othe® 
word or averment of the parties. To which it was anſwered and reſolved, That a5 © 
confideration which tiandeth with the deed, and 1s not repugnant to it, may be well | 
avert 3a$itisadjudgedin 3. & 4 Phil. & Mar, Dyer 1.46. 1n YV.lers Cate; which 

ſee inthe firit part of my Reports in CAlldmayes Calez176, 2.Admir that other cons 
lideration than what is exyreiled in the deed could not be added yer inthi- Cale 

there is an exoretle contideration - For when he limiceth the ſame to the uſe of his 

Wire tor term. of her lite y 1: 1m. o:teth fuffticient confideration ingyy leif; and there 

n=edech not any averrement ; tor marife/ta probatione non indigent, asin 13 Hen. 4. 

17. wher?2 the Starure of Weſtm. I.C2P, 38. ordaineth , That the Writ of Aliſe of 

Afortd 1unceſter have the rerm of Limication trom the Ccrona:1ion of Kinz Hen.z, 

there it is holden, Yhat it an In'ant bringeth an Alſiie of 1forrdaureeftor of the poi- 

ſettion ot h13 Mother or Father, he needeth not allege, thar it was after the Corona» 

tion of King Herry 3. tor the ſame avveareth. So it the Father, Tenant by knights 

ſervice entcofteth his Sonne and heir apparent within age y it needeth nor be averred 

thai the fame was by co!luton , tur the {zme is avyaren!, 1/:moihes Caſe in Plowd, 

(Cem, and 27 H-n.Y, Dacres cale. 33 Hen. 6.14. 35 Her.6.;2. & quidams tacita ha- 

bentiry pro tx; reſſir, So it I covenant in confideration of Fatherly iove and afteRion 

to Ny cldett Son,to ttand [-ifzd to the ule of my eldett Son tor life, intayls and after 

ro 'th- nie of my ſecond Son 1n tay], and after to the uſe of tuch one my Colen in fee, 

2though the coniideration expreſſed in words retfeRs onely my elde:t Sony yet the 
coniideration ayparent in the deed, inlimicting the ut: ro my ſecond Son or my 

Coſens is a con'1deration f1theient to calle the ute, So if I corenant tottand (eited ito 

the ute of my Wi'2.Son-or Colen,ict ſhall wel raiſe an uſe without any expreile words 

of contideration: For ivictent coniideration apyeareth, and tatherly love or affeRion 

appear. Burt ut the Faih.r by deed indented, in contideration of a hundred pound 

payd by the Son, covenan'eth to ttand ieiſed ro the uſe of his Son, there no ule ſhall 

be raiſed to the Son. 1t the deed be nor enrolled) by the Statute of 26 Hen,8.cap.1c, 

For the tam? is in (he nature of a Bargain and Sale, and there expreſſum facit ceſſare 

racitem, And atier this Judgement a Wrir of Error was brovght the ſame cerm up- 

on the new Statute. 2nd by ail rhe Jultices of che Common P.cas, and Baro vs of the 
Exchequer,the I 29Sement was athrmcd., Note it wel!. 


;4 aw 


i 
F 7; 


a. —_ — ty CE CE CC——T —— — —  — ——  ———— Cw > CC 


658 Beresfords Calc. ; Part VII. 


— ——— 


Mich- 5 Jacobi. 


Beres/ord's Calc. 


| [41] N che Court cf Wards between james Beres ord Relator, and 1 homas Bererf,rd, 
4 and others, Defendants, the cale was ſuch; eAden Beresford being cited of the 
Bo ft-wos Mannors ot Fexn:bemly, Bircham , and other L10d+ in Fe:, by his deed, 14. j «4 43 
Pi ” 24 He Eliz,. did entcoft 1. liam Fleetwood, and others in:zeto the utes of certain inden- 
| Z rures beating date the 2c. 0: Novemb. 34 Eli. ſc. io the uleo: the taid Ad: the 
Pa es} JF Father, for term of his life , and after his deceaſeto the ſe of George Beretta , {on 
| aud heir appirertgf the ſud Aden and the keirs males of his body lawfully bracnen ; 
ard for default Bc, 1ſſnz tore nſe of Aden Berestord, ſon of James Beres:ord. avd 
w— > of theheirs males of the ſaid Aden) ſor of the ſa;d James, lawfully begotten ; and for de- 
thn ple fault of ſuchiſſue tothe uſe of the heirs mal:s of the body of the ſia Jarres Berestord 
be « 0 fawfully begotten ; aud for difault of ſuch iſſue , to the uſe of Thomas Beresford « third 
/ |. - 4 (ſor of the ſaid Aden, andef the heirs males of the body of the ſaid Thomas, lanfaty 
Spegotten ; and for default of ſuch iſſue, tothe uſe of Humphrey Beresford, fowth ſon «: 
» bthe ſid Aden, axd of the | eirs males of bis body, lawfully begotten, w.th d vers rema ns 

W Z2> « 5<* ders ever, ard with remainder to the heirs females of the body of George: and ſo of Aden, 
"94 : the ſon of James) law/ully begotten , with the remainaer to the r:9 ht hers of Aden 
the Fathe, fer cver. And the onely queſtion of the Caſe was, What eltate Aden the 

WW /4 _ lon of J-mes had: and inthis Cale two points were argued betore the two ctuet Ju- 
e & 4 [tices, and chiet Baron, at Serjeants [zzn. And it was objected, Thai Ader the lon of 

a James had nat fee-tayl but fee-fimp!e ; tor the limitation to him is. To the wſe of A- 
Ds me 4s den, and af the hers males of the ſaid Adcn lawfully begotten ; and here wameth thelc 
£3» hel Woris (of the body) forhat now the limication 13 not but if effect, to the uſe cf Ader, 
/ /[6] ard the heirs males of the ſaid Aden, tor theie lub'equent words ' /4n fully begotten ) are 

| af no} .C. implyed ; for every heir ought to be lawtully begotten. And limitation to onz, art 
to his heirs males, is without quetiion a Fee-timple. And a Judgement in the 
Kings bench b-tween Abraham and Trigg, Hill. 38 El:iz.,Rot.qz 9. was liropgly urged, 
where a feoffment was made to the ule of certain Indenture ( as this caie1s where 
one limitation was, 4d opus & uſum Gabt ielis Dormer & heredum maſculor am [worum 
legitime* procreatorum , & pro defettutalis exi:us, tothe ule of divers others in tayl 10 
remainder : and upon argument: at the Barr and Bench, it was ac judged, That Ga+r:- 
el hada Fee ſimple ; for it 15 not limited ct what body the heirs males ſha:! bc be- 
cotten, bur his intent was, q#od ſinguli heredes (45 maſcuii thould inherits which in- 
tent did nor fiand with the Rule of Law ; and although a Remainder be |1:mitred 
over, which could not be upon a Fee-tmvle , yer the lame cannot againit the ru. vo! 
Law make words of Fee-iimple to be converted to aneliate in tayi. And they conc'il- 
ded with Liteon fol.6.6, that the reaſon wheretore when Linds are given to one 
avd his heirs males or females; it is a Fee-fmple, is, becaule it 15 uot limutted by the 
erit of what body the Ifive male or female ſhall be begotten, and lo capnet 1n ny 
manner be taken by equity of the Statute of Doris condirion, and therefore 1t 152 Fee- 
nmple. Soip the calc at bar; and therewith agreeth 8 Edw.3.49. where lans were 
given LO ONE, & heredibus ſuis legitimis, the lame is Fee-fimple, w hich is all one wita 
2 limitation to One, & heredibus ſuis legitme procrenis, But it was aniwered and 
reſolved by the ſaid Juttices and chiet Baron, that all the Remainders 0c: 
were lawfully veſted : For it was agreed that to 2n eliate in tay] is requiite 19 2: 
oifts and limitations of uſes, that the heirs be lim1:rcd to be procreared or begorten 
on {ome body certain» either by exprefle words cr by werds which do amount to 19 
much : tor thele preciſe words ( de corpore ) are not neceſlary tothe creation ©! an c- 
fiate tayl, ſo long as there are words which do amount toſo much ; as in 5 Her.s.*. 
where the gift was Dedi urum meſnag. R, CG K. nxori ers T beredibus corum, Cf 4:11 


heredibus aitt, R. fi dit, htredes de K. «© K. exennte#obierint ſine beredibus de ſe. Kin 
this 
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thi; calz theſe wor.Þls (de corps! e) are omitted, an ! yet 1t was adju 'ved a good eltate 
io cayl, for there are words waich do2mount to as much ; for the gitt ineffeR is, 
tothe Husband and Wite ,and tothe heirs of the Hushand and Wite begotten, or 
of the 1114 R. & K. exeunt, or beredibas de ſe , andall is by force of this prepelition 
(de) and {iining! Andin12 Heng. Brev. Land was givento one, et hered:bus quos 
ſibi contigerit havere de uxore ſua, there wanted words (de corpore) yet becaule 1t doth 
2M94n: tO as mach. it is adj1doged a good eitate tayl. An! ;z Ea.z. Brev. 743-Land 
15 214Cn tO one, &: heredib:es ſuis de prima uxore ſua, the (ame is a o00d eitate tayl. 
And it was reiolved, 1* Lind be given to one yer heredibrs de ſe exeuntibus, that the 
ſ:me is a good eftate tay!, And in thele Caſes, the princi>al caute is by force of the 
prepolition de . And divers other cates were puts tor which c1ule it was concluded, 
Tiat either words (de co pore) or which doe amount to lo much, are requihre tothe 
Creation of an eſtate tay]. Ani it was retolved inthat Caie at Barr zthere were 
words which did amount to as much ; for by the Statute de donis condiwonalihus , vo - 
lent as donator1s in charia dont ſu1 manifeſte expreſſa de catero obſcWnr ; and therefore 
in this caſe ſuch conitruction (hall be made taat (hail produce three efefts. 1. To 
ſtand wi h the ule of Law. 2. With the intent of the Donor. 3. That all the patrcs 
of the Indenture may itand together. And theretore tranſlate the ſaid Limitationto 
Adam inLatin, an i then the Limitaticn 1s , 4d uſum Aacni & beredum maſculornm de 
d to Adeno lenuimie procreatorum, of © hered. maſculcrum leg time procyeatorum de diito 
Ad:no, which 15 as much as it he had aid, By the laid Aden iavwtully begotren ; tor 
all is cre in eftect : For this word (de ) or( ex ) coupled with the word ſublequent 
(procreat doth approcriate the heirs wales to be of the body of eAden ; tor d: A- 
deno, Or ex A aero, and de corpore Adeni, are all ove. And the ſame 1s directly proved 
by the Judgement inthe Catz of 5 Hen.g.5. For there was (ae ) and (exewnr.) and 
he:ze is de) an” (zrecrear.) which are all one inctect. And inthe (aid Caſe of Abra- 
baw and Triggetnere wanted (de). Andas to that which was objeRed, That the Li- 
ritation 10 Latin might well be , ad «ſum aicis Aadeni , > heredam maſculorum dicti 
Adeni ' inthe Genitive caſe) legitime procreat. and not ( de dicto Adeno) or itthe Li- 
mitataon be nt certain co make the liate rayl,thele are words certain enough to make 
it a Fee-limrle. Tothat ir was antweredardrelolved: r, Ic ought tobe, de dicro 
Ateno; for oihcowile it ſhall be againit the meaning ot the giver, and all the words 
of Remainde:r ita!l be voyd; and alwaies ſuch contiruction thall be made, that all 
the parties of the deed ray tiand rogether, 1t 1t may ſtand with the Rule of Law. 
2. The tubiequent claule 1s ( and for the a:fanlt of ſuch [ſue ) and Iflve cannor be 
of Aden, 1: the words be not { ex Aders ) and theretore the one clauſe doth well ex- 
plain the other. Ang according tothis Relolution the Cale was decreed accor- 
dibo'v. Vide 35 Af e rlae14+ 37 Al (|. pla. 14+ 39 Al. $8. 24 Eadw.3.28. 18 Ed, 
2.Br $36, 
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| [6] N the Court of Wards, betwe. n Thomas Robertſon, and Elizaberb his Wite, plain. 
| _—_ 149 Le tre pit » and Florence Lady Stallenge detendant, the Cale was ſuch ; Chriſtopher Kerre 
"# ZDL Eq: was ſeiſcd of the Manor of Kezre in the County of Somerſet, holden by Knights 
T7 ſervice in capitey and 37 Hen. $. de fatto took ro W:tz Elizaberh Stowel, and atier- 
Fu 7 (! wards the ſaid Elizabeth Stowel had fre CAartba, mother of Elizabeth, now one cf 
EE" he plaintits : and afferwards1 & 2 Phil, + AMar.1in the Court of Auience, between 
S AeaNReethe {aid { briftopher Kenne, plaincif, and Elizabeth Kenne, defendant, the Judge there 
&- a4 oave ſentence in thele words ; Pretenſ.rractat. comract, fponſalia, & matrimoniun , 
2 hos {. quin verius effgiem m.trimonii inter Chriſtopherum Kenne , et Eliz, ab, Stowel in mi arc 
| 58 ,  o Lj& ſua imPRbert Aids ttate eornrdom aut corum alters da: fact”, habit, contract”, er cele- 
br at. f uiſſe et eſſe, eoſdemque Chriſtopherum & Eliz ab. tam tempore comractus , et ſo/em- 
-aq  , nizationss dict'” pretenſ, . MAL 120181, quam etiam contiavo poſtea e:dem matrimonio prates, 
PAX: 41+ ſolemnization! eruſaem, diſſe: ſiſſe, conraveniſſe, rechimaſſe, C reluctaſſe, ac ec pr = 
Lf & Sreordtxia hu u{modi pratenſ, trattat', conract”, tponſalia, © m-trimonium de jure nnllum > 
aL, oy wala. irritum © writa, caſſum & caſſa, inval dum et invilida, it mi; wefficar ct inefcas 
| "4 tia, fuiſſe ct eſſ* , vi rhuſque /uris caruiſſe, carere , et care'e debe'e; newrim ariel cos 
> Chriſtopherzm Kenne et Eliz, Stowel , quatenus de facto furr. ad iryicew matr wn. ©it 
REFS pradicitur copulat', ab invicem [eperand* &t divorciand' fore debere prenunt iamns . aecer- 
7 nimus, et declaramms, eoſqne ſeparamus, et divorciamns, e:jdemgue ( hrijtegiero &; Feat, 
Year nr" licentiam et libertatem ad alia vota convolanda concedimns , tribuinns , et mer iinur per 
a I ſemertiam noiftram definitivam , five hoc finale neſtrum decrerum q14m; ine quod 
FR , ferimus er promulg amus in hiis ſcripts. &c. Aod after the !a1d Divorce the fail { fri. 
: * ftopher Kenne maried and took to wite Elizabah Beckwith, Ard afterwards. aro 5 
Frarw®Eljs, b tore the Commillioners Eccleſiaſticals the ſaid El:z4beth Bickmwith 41. |ihe, a- 
[43] ozinit the (aid Chriſtopher Kenne , that he ( before the matiage conmracied Lerwixt 
them) had maried with the ſaid Elizabeth Srowel , whereupon Froce!s was awarded 
againtt the ſaid Elizabeth to apvear , and upon due examination the cauſe was {-7 
tenced, That the mariage betwixr the faid Chriſftogher Kenne and Eliz.Qh th 
Beckwith was lawtull, and ſentenced them ad exequerda cov mgalia cbſequia &c, And 
that the ſaid Chriſtopher Kenne was n-1er lawtully matied to the taid Elizabeth Stare; 
and at erwards the laid Elizabeth Beckwith dyed, atter who'e dex h the taid /:Þ.- 
ther Kenne maried the (aid Florence, by whom he had iilve the laid Elzibah. ard cy- 
ed : and anno 36 Eliz.it was found by office in the County of Semerſer. by torce ©: a 
Mardamusafterthe death of the ſaid Chriſtopher Kennezthat the ſaid Elizabeth Kenre 
was his daughter and heir, and that ſhe was within age. ſc. of the age of ten mon: th 
The Wardſhip of CuſtoJy of whom the Queen granted to Sir Niche./as Stallerge, and 
the faid Florencethen his Wite : Whereupon the {aid Maribapretending het (2: 
to bz Cavehter and heir to the ſaid Chriſtopher Kenre , with her Husband S./ve/te 
williams exhibited their Bill into the Court of Wards againſt the laid Sir Necho/.u 
and Florence, (urmiting that the ſaid Martha was davehter and heir of the faid Chri- 
ſtopher Ke:me on the body of Elizabeth Stowel his lawfull Wife (as ſhe pre:ended al- 
lec17g thitihey at the time of their mariagey in amo 37 Hen. 8, were above the 22* 
ct con'ent, and that rhey did cohabite rogether nine or ten years before the fail 1up” 
poied Divorce;during which cohabitation the laid i/artha was gotten betwixt then, 
and prayed 'eave that the (aid Silyefter and Martha might traveri: the faid Office- 
To which the ſaid Sir N:cholas and Florence anſwered , and the plaintifs examined 
divers witneſſes, and before Prohibition Sir Nicholas dyed ; and thereupon the faid 
I ego Silveſter ani Martha exhibited a Bill of Reaeccer againlt the ſaid Florence; and atter- 
wards the faid Martha having luc Elizabeth, the woman now plaintif, died. Attet 
| who's 
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Vy 1oſ: deat h the {aid Keberiſon and Elie, beth t:1 1s Wite e brought a a new Bill of reviver 
tOzeview the former $'tey1n which the witneiles were examin:d. And this cale 
was referred io Fleming and Coke chict Juttices, and to Tanfi:lachicti Baron, and to 
Telwerion and Willa J ni:ices, and Snigg and Altmam Barons of the Exchequer, And 
11.4115 Cale rhree qu2!i:ons were moved; 1. 1t againlt the firtt Divorce the plain- 
tits ſhall be received to averr, that they did agree and conſent to the Mariage ; ©f 
thr they ſhall be concluded by the ſ2id ſentence ot Divorce. 2.The lecond qu: <fiton 
was, if they ſhall have a Traverie of the taid Oflice betore an Othce found for them. 
. If rhey ſhall hare a Bill ct Reviver upoaa Bill of Revivor , as this cal&is, And 
25/ to the fictt it was obj2Red) that i appearech by Lint Lib, 2. fol.22. That by 
the Statute of Mertor care 6. and 35 Hen.6.40 &c, Thatihe Common Law and Par- 
liamen:s have taken notice ot the age of content of the Male to be 14, and of the 
temale tobe 12.years; and theretore the lame 1 1s triable at th: Common Law. And 
it in truth the tu;band and WH: © are Of age of conſent at the tim2 of the Mariage, 
no Divorce atter pre erendiny, that they were within age of content ſhall conclude the 
parties of their heirs, but they may prove the contrary at the Common Law y and 
cnet; iy the C ale x: Barr, becaule the ſame concerneth Inheritance , and the true 
deie "7 tcreo” (7 In 1108S Contra mALTHAQOKIAN 718; 14408 gr an [i in Yem tudicatam. 
2. Ad NICtiD2 that they were within age ot conlent, ut they be together , and have 
inc, althouh that a Vicorce tor im5vherity and Minority 0! years be had, yet 1t 18 
h 1t eridence 2nd (Hall nor concinue tine Parties in any action at the Common Lav to 
prove their a'ienty fora\much as the 1Nizorce is had tor that cale , and thercawle is try- 
able at the Commen Luw, the Divorce ſhall nor conclude them. And 11 Her, 
7, 27, Wis cited , That kee who pleadeth a Divorce ought to ſhew the cauſe of 
the Divorce ; and 1! the caute be _— at the Common Law ( as itis in the 
Cie at Barr ) there 16 ſhall not conclude ; bu: it 1t be a thing not tryable ar 
the Common Liw, 2s a precontracty protetiion, &c. there 1t 15 otherwile, Bur 
25 to that it was reſolved by ail the ſuttices and Barons, that the ſaid ſentence 
ſhould concigde a5 long as it remained in torce, and that for Cirers cauſes. 2. The 
+. elhatiical Judg oO - hath ſentenced c '© contract & mariage to be voyd & of no effeR, 
d althouch that they ww ere © the age of conſent, yet if the or i91nal conrat was 
_ and of noe:e&, then there was jult caule of Divorce. 24 There were words 
of Dixorc* and (Cp2r2 10m) eoſdem dimorocramus a ſeparammns ; and giveth to each of 
them liberty ad 4/14 vote ceoxrolanda. 3.1tthe marriage had b-en mira arnes wubiles, 
the Ecclettatiica! Judge is Judge as well of the ailent as of the firlt Contract, and 
win2: thall be a 11. fficientalient, or not; and aichough the Eccieniztiical Judge ſheweth 
cau'e of his ler ence, yet tor as much ashe is Judge 0: rhe original magter, ſc.ofthe 
Loyalty of che M2: _ .- we ſhall never examine the cauſe whether it be rue or 
nat; For of thinss» ( the Cognizance whereof belonzeth to the Ecclefialtical 
Con we mult vive Credit to their ſentences, as they cireto the judgements 
in oF Courts, Ao the Rule-of their Law is, Qunod maſcali qutidens ewes 
famine viri pucentes matrimonio corſertirs poſſunt : and the determination thereo 
aoth be. on? tC [:3E1T Cognizance. And as to the Cale of 11 H.7. 29. "Fn 
That the cauſe 6f the divorce ought to be ſhewed, becauſe that lome divorce doth 
di::0!ve the Marriage , ſe. 4 wvinculs marimorii, Battardeth the 1iiuve, and barreth 
the wite of her Dower; and tome 4 Menſa & Thoro,and do:h not difloite the marriage, 
nor bure the wite of Dower, nor baltacgize the iiſue ; Bur inthe caſe of Deprivati- 
en, there the caul: nzedeih not be (Hfewed ; tor be ic right or wrongtull, upon cauie 
or without caute, it tianderh , and evcry deprivation doth di able and remove the 
party deprived» as well for one cauſe as for another » as lory as the deprivation 
landeth in force. Vide 8 Aſſ. 9 £:4+ 24. 7 E.4+32+ 3 Hb, 12H,8.5. And Coke 
ch, Juitice cited the cate in 22 "apoio rok 5. Corberts C2ie, where the cale was 
That Sir Robert Corbett had itſne by Eliz, his wite, 2. Son5, Robert the eldelt, and Ko- 
ger the younver, and died; Robert the eldeſt being within the age of 14 years took one 
AMand to wre, and at full age they cohabired togerhe 'r> & habnerunt Carnalem Copn- 
lim ef Cogn? ti er veputate fro viro et ——_ - and atterw ards the {aid Robert PUT 2a- 
wy hiswite, having no ifſue by her, and marrie a one Lri:ices Ce hiving the taid 
| wed, and had iifuc K-berr by ber ; and afrerwards Kobert wiio io married Latice, di- 
ed, 
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ed, and Lerrice openly toid, that the was the lawtull wite ot Kovert , and her Son a 
Malier, for which Roger the Son of the ſaid Keberr Corbert {ued inthe Spiricuai Cour 
toreverte the marriage beiween Robert mis brother and Lenice , and that Letice 6s 
put tO {1:ence ; for which-caule Lewice ived a Prohibuzon, And 1n that calc 3. roims 
were Reloired) 1. That it Rekert and Aſand had had iffue, and had been urultly 6: 
vorced, and afterwards Kobert had married Lettice, and had iilve avd died , the iii is 
of Rebert and Mand might ine inthe Ecclefraſtical Court toavoid the divorce; tor 1+, 
long as the divorce Rood in force { the Common Lay giveth fo great crecit to it ) the 
ilue coul not have remedy by the Common Law. An note inthe Cate rocauie c, 
the divorce doh appear, but becaule the marriage was had betwixt them when +5ec 
parties were tafra amos nubiles : and in the ſaid Cl'e of divorce, tac itjue ſhall have 
his ſuce Originally to reverte ic inthe Spiricual Court, tor a divorce is a Spiritual jyde- 
ment» and bvght tobe reverſed in the Spiritual Court. But in the caſe of Corber; 
there isno divorce, por any other Spiritual judgement that ſhould diable the (24 
Roger ; and therctore he onght originally ro begin at the Common Law as heir, 2nd 
he ſhall have all actions in the Temporal Court as heirs and all benefits as heir acain( 
the ifine of Lett-ce> notwithſtanding the 2. marriage ; for they are 101d inall Lawe; 
Temporal an Spiritual, andthe action and original to baſtardize any , ſhall not bee 
moved originally in the Spiricual Courc, when oo Spiricual lentence doth dilable him, 
but he ſhall begin in the Temporal Court, and then if need be; they ſhall write to the 
Spiritual Judget generally baitardy be alleged : and the reaſon thereof is, becaule a 
man may be a Battard in the Temporal Law, ard Mulier in the $; iritua! Law, ant « 
converſe, For a man who 1s begotten in Adultery during the Covcrture is Mujer by 
the Temporal Law, and Balitard by the Sprricual Law. It a man beateth a C:erk. i: tie 
ſueth in the $;1rirual Court ro excommunicate him tor the offence: It is «ell ; Lut 1: 
he ſueth there to have amends, a Prolibiaon lieth. 2. It was relolved in the 121 4 
Cale of {orbert, That when the Spiritual Courc ſhall bare JuriidiQion, it behov oth, 
that the whole Caule be Spiricual ; as it a Parſon libelleth againit 2 Lay-man toc ta- 
kivg away his Tithes, the Temporal Court ſhall have Juriidiction, tor it is mix: with 
the Temooralty : And in the ſame caie the matter is mix: (by conſequence ) with the 
Temporalty» /c. that the one 1s heir, and chac the oth.r isa Battar1; Bur if the 171d 
Caſ- of Tirhes de between Parſon and Parſon, or b:tween a Parſon and a Lay-man. i: 
the right ot the Tiches cometh 10 Queltion, the $; ;rirval Cour: ſhall have the Jur:!- 
di&1on. See the Stat. de circumſpette ag ati; where it is ſaid, That mere 5þ1irirualia, doe 

: belong to the Ecciefiaiiical Cognizance. And Linweod. cap, de fo o competent, fo, 7. 
ſaith, mere fþiritualia ſic ditta quia non habert mixiur am temporalium : and where the 

» o, 4.4745 47faid AR Naiths de mortal: peccato, Linwood expoundeth it, and faith, Non intell:;gas de cn- 

| 6 peccato mortali, ſed de tali cums punitio de ſui natura [bett at ad forum eccleltaſticurs : 
nam /i de ratione cuyeſliber peccati mortalis cognoſceret Eccleſia, Vic periver temporalis gl adi 
jurisdiflio. cum vi effet dave cauſam quin rations peccats poſſit de ferri ad Eccleſiam, 2. 1c 
was R-ſolved inthe laid Caſe ot Corbett, That when all the caute is originally (Miru- 
al ; yer if after inthe Spiritual Court they are totrie a Temporal thing, a Prohibition 
ſhall lye : as it one Parion faith, That the place is within his pariſh, and the other 
contrary, atter ſuch matter ſhewed a Prohibition ſhall lie, and therewith agree 29 £. 

3- 23. & 5 H.5.10, Note Reader, a good difference between a Repeal of a icn- 

rence of divorce given inthe lif- of che parties, and a fenrence of divorce ater the 

death of the parties. For 1t apyeareth by the laid Cale of 22 E. 4q. That a (enterce 
of divorce may be repealed in the $-iritna! Court by a ſare there afrer the ceath of 
the parties; but if any of the parties be dead before any divorce ſentenced in the 

Eccleliatizcall Courts there they cannot ſue inthe $ irirual Court to declare the mar- 

riage void, and to batardize the iſſue. For the trial doth originally belong tothe 

Kings Courr, and no diſabil:ty is by the ſencence in the Spiritual Court, and there- 

with agree 29 Aſc. p.10. 39E.31. and 24 H. 8. title Bafterdie 44. b. That a - 

vorce atter the cearh of any of the rarties; or a ſemence declaratory rhat the marriage 
was void atier the death of any of the parties , ſhall nor bind them ; for it is but in 
effec to baltardize the iſſue; of which they have nor originally cognizance, as b-fore 
hath been ſaid. Vide 19 Af. p. 2. If rwobe married infra annos nubules, and after var [ls 


at fall age a divarce be berwixt them, ic diflolverh the Marriage, for there the =_ 
brought 
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Withgut wn; Onice tours tur bla ; For when a ducct and {uthcienc Office 13 tound 
in one, Couaty Iy force of Diem c/aufit extrenzwum, or Mandims , after the death of 
the Anceitor, there ſha)i never Ofkce again be found for the tame Land; as lonp as it 
fiapder in force ; for otherwite che Law ſhall never have an end ; and therewith a- 
gree 4 H.7.15- 14 £.4-5. 15 £.4+11- 24.7. 12,18 ,a0d therefore it ſhall be 
bard tor him to find an Office for himy betore he may craverſe ; where by the Law he [453 
cannot hn. in ſuch cale any Qfhce, 2. 1; was Obz:Red, That the Statmee of 2 E. 6; : 
cap. 8, hath remedied ic 1: any Ofhice were cequitue by the Common Lay, the words 

of which At 2rt. And wheres 2ne perſon or mare is or ſhaki be found heir to the K:ngt 

tens t by effi-e where any other pe ſon is or (ball be heir, or if one perſax or moore be or (hall be 
found heir by office m one County anl1 a :atie per {« on or per ſo 8 35 Ir ſhall be fownd beir to ths 

ume party is enother County, &c. Be it enacted, that every per ſon grieved by any ſuch Of 
fice [hall and may have bis or their traverſe to the [ume immediately, or after, 1a: bis er their 
pleaſure, and proce:d and bay: like trial and adv intage, 4s in ot1er caſes of meverſe. By 
which it ayp-arech, chat the party grieved ſhall have Traverie ( wichour' ſpeaking of \ 
any Office ) an1proceed 2nd haze ſuch ad :antage as 1n oth<r cate of Traverſe ; and 

inother caſes of Travcrie rhere n{2edeth not 2ny Ofhre, Bur it was Refalved, That 

as the cale at barc is, the Plaincit ought to have an Othice found before he can tra- 

verſ.. And as tothe hit Objection it was Aniwered and Reſolved, that in ſuch 

ſpecial caſe of finding « f an heir,he who 1s right heir and grieved by the otfce, ſhail 

have a Dew Writ cf Diem clau' t extremuns or Mardamms For he isa lirarger tothe ſaid 

Otkee, and therefore the Othee thall mort con:inde him. And the ſaid Rule, and the 

books are to be intended, That th- (ame verion ſhall no:have a new Dicm clauſit ex- 

mremun, Or Mardimmss after an Othce once duzcly tound; bur another perſon ſhall 

bave one in that -aie to yrove himle!t heir, and therewith agree 3Þ A/ſ. p. 28. F.N. 

B. 261, 262. 4 H.7.15. 12 R. 2. Livery 29, St amf. prerog. 52.6. And that there 

ought to be an Office before he era: erſe che Common Law thetein hath greac 7aſon ; 

for when the King is fure o: Wardihip, or P:1mer fertin by Office, it 15s rot reaſon 

that any one who ;retendeih himielf heir ſhould traverie the Office that the other 

is nor heir, until the King be ture to have yrohe by him, eicher by Ward(hip or Pri- 

mer fe1'in;, for then atcer the tir:t Othce 2voidted by tra: ecte, he might (hew marter 

co bart the Kirg of Waraſhip or Primer leilin, which thall not be reaſonable. Alſo 

at the Cammon Law Entervieader lyeth, wiere by two lereral Otfices in one and 

the ſame County teveral perions are leverally found heirs ro one perion » to one and 

the ſame Land; Ergo, the party grieved may haie a Writ ro find an Office tor kim; 

for otherwile no Ent-rpleader can be : for the h.17 who was fitli foun | heir ſhall have 

a Scone fatizs inthe Chancery,againtt bim who 1s tound heir by the ſecond Ottce,(be- 

cau'e the King is in doubt ro whom to make Livery upon which 1t he appear, and 

jeftihe the 2 Office, for the tria! of the privity of the b'ood then, he ought to traverie 

the krit Ofnce, forall the Enterclecding ſhalibe therupen) and upon the trial there - 

of. be who is found heir ſhall have Livery. So that it clearly apveareths That he who 

ttaverieth the Othce in fuch ca'e ought to have an Othce found tor him by the Come 

men Law; and iherewich agreeih 36 E. 3. Trav:rſ. 44.16 E.gi ge Fo Ne BG. For 

be who ouch: to ine Lirery, ought 16 have an ctice b{tore that he traverſe h, Other» 

witc is it of a tiranger who delcroyerh the Kings title, Vide 35 E.3.Traverſ. 44. 12E, [5] 
4-18. 16 E.4.4. 43 Aj.p.20. 9 H. 7.214. 5 E.445. 1211.6. 436 E,;.bre, 618. 

A« to the econ! Objection, it was Aniwered and Retolved;That the {aid Act of 2 E, 

6, eicerh not (racerie ro him who frerenderth ht :!elt robe heir againitt an Otfice 

tourd tor another heir withorr an Othce tound for him : tor that is incient to it5” 

which 1s not taken away by th< general words of the Act, tor then ali Enterp'eaders 

ſha'l be : hercby al'o t:ken way, whi:h never was the intention of the Act; Bur the 

in ent of the 122k: rs ofthe Act Was, to lake away a grevt doubt at the Common Liw, 

which was: I' one be fonnd heir withinage by one Ottice » and atrer.vards anoth<r is 

found heir in che fame County cf tail age, ifany traverie and Enterpieader hail be im- 

MeC:atel'y+ or it traverie an { enterpieading (hall Hay until the tull ave of the Intanr, 

W235 Tex r 2 que F,0,45 If avrezreth none Books, je. 36 E. J. 7raver (e 44. 5 E. 4, 4- 

1H,7.14. F.N.B. 162, And thetetore tooitte that doubts was the Katme of 2 £F, 

6. made, by winch ic is enacted, 7 ar rhe pt ry gr ieved jr2!! have traverſe imm: dit) ; 
Pp vÞ winch 
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which word ( immediately ) proverh rhe Intention of the {aid Att to provide tor the 
ſaid doubr, and to give him who was grieved in ſuch Cafe a Traverſe preſently; bur 
not toalter the foundation ofthe, Traverſe, ſc. Office, which Gught to be four tor the 

erived before that he ean'traverſe : And where the 'ftature ſaith, That be 21) 
ms a Traverſe — it is to be intended that he auyhr ro oblerve all Ircidenrs 
to a Traverſe : For the Office is the ground and ſobndarion of bis Traverſe. As1o the 
3- poinc, It was Reſolved by the greater part» That a Bill of Rexiver vpon 2 Bill 
Reviver ſhall not be admired, for the infiniteneſs : For infinitam in [we ! eprebatur 
And no Writ of Journeys Accomprs ſhall be brought upon Journeys Accompes. Bur it 
was Reſotved by all, that as this Cafe 1s, the laſt Bill of Revivor was ablurd, For the 
ſame prayeth that the former Bill be revived”; and the firſt Bil prayeth, That CMar- 
the may traverſe ; and Martha is dead. And to firit the divorce fo long as it doth 
remain in force doth bind the Right ; 2. the nor finding of the Office coth ditable 
the Plaincif to Travers the Office : Andlatftly, The Bill of Reviror upen the Bill of 
Reyivor as this caſe 15 not maintenable. 


$454 SSSSLLESTSSS 
$L9LS$ TISFraroorartee 


T he Order of the Ca ſes in this Book. 


Akins calc, Trin. 5. Jacob. Fol.583 
Bulwers caic, Mich.26.& 27 El, 613 
Sir Ales Corbetts calc. Hillar, 27 Eliz., 616 
Trin, 27, Eliz. 617 

Caſcs upon the Statute of /7 1ncheſter. Irin, 28, Eliz, 618 
Icin. 2g Eliz. ibid. 

Tne Earl of Bedfords cate. Mich, 28 & 29 El. 621 
Vgbtreds calc, Train. 33 Eliz. 624 
Englefie!ds cate. Mich.33 & 34 El, 626 
Calc ot Swanns, Trin, 34 Eliz, G31 
Sir Thomas Cecils ca(c. Mich.39 & 40 El. 635 
The Lord Anderſons calc, Trin 41 Eliz, 637 
Butls Cai(C. Trin, 42 Eliz. 639 
Halis caſe. Paſch, 31 Eliz, 642 

Caſcs of Quare impodinJ5ir Hugh Portmars caſe, Paſch, 40 Eliz, 644 
Basker.iles calc. Trin, 27 Eliz. ibid, 

Maunas ca(c, Hull, 43 Eliz. 645 
Diſcoatinuance of proceſs by the Kings death, Trin, 2 Jacob, 646 
Caſcs ot Fine levicd by the King Tenant in rayl, Mich. 2 Jacob, 64g 
Nel ca(c, Mich. 2 ſacob, 650 
Penal Statutcs, Hullar. 2 Jacob, 653 
Lill:ngſtons calc, Mich. 5 Jacob. 654 
Bedels caſe, Mich, 5 re 656 
Beresford caſe, Mich. 5 Jacob. 658 
Kenns calc. Mich, 4 Jacob, 660 
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The (aſe of the Prince. 


=s HE Kiog at the ſupplicatiop of the moſt Noble Prince | 14] 
= HENRY, his ticlt begotten Son, Duke of Cornwall, 
brought a Scire faci as againit Henry Lindley, Knight, and 
Serjeant Hele, toreeal Letters Parents of QueenE - 
lizabeth, bearipg date the iccond of ſay inthe thirty 
ſeventh year ot her Reign, by which che Qu. granted to 
the faid Henry Lindley, and to one Gelly Merick ( now 
dead) and their beirs, the Manors of Welt T awnton, Tre- 
lowie, and Landulph in the County of Cornwall, co the end 
the King might make Livery of them to the ſaid Duke » 
as members and parts of the Dutchy aforeſaid , and that 
by force of three As of Parliament, 2.in 11 Edw,;. whereof the one is in tormof 
a Charter by authority of Parliament , by which the Prince was created Duke of 
(ormzall, and the poilefſions of the Dukedome of Cornwall thereby given to him), 
with ſpecial limitation » and the poſſeſſions annexed to the ſaid Dutchy , ſo as they 
ſhall nor be ſevered) with ſpecial cauſe of Revivification, although that the ſpecial 
limication at any time ſhould ceaſe,&e, And of the Attot 32 Hen.s, by which the 
three Manors are made parcels of the ſaid Dutchy to all intents and purpoies» &c. 
Sir Henry Lindley,and Serjeant Hele, and one Warwick, Hele Knight , Terr-renancs of 
the {aid three Manors were ſummoned ; and after three imparlances , the ſaid Sir 
Henry Lindley as to the ſail two ſeveral Acts of Parliaments) azno 11 Ed. z.feverally 
pleaded Nu tiel record, Serieant Hele, and the lat Warwick, pleaded Lp {aid 
| etters 
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Lecters Patencs of Qu.Ebz. with a non objtante the laid AR of 32 H.8.and coneyel 
rothem a joynt eſtate, to them ,and tothe heirs of the yerjeant ; and turiner pleag. 
edthe AR of Confirmationof Letters Patenrs at the Parliament holden 43 £1: 6, 


And as to the Pleas of the ſaid Sir Henry Lindley, the Kipgs A.trney pleaded ang 
ſhewed, an Exemplification by /»/eximms of the ſaid Charter «ct 11 Eaw. ;. under 
the Great Seal ( as inthe Record where ic 15 entered, in hac verbs) and demanded 


the King that now is hath in the refidue of the ſaid Manors,p-rcel of the faid Dutch, 
they repeated to the Court part of the AR of 1 Her. 7, concerning the Dvtrt; c£ 
Cornwall, And Henry Lind!:y demurred in Law upon the Replicationotihe Attorney 
General, with whom the Artorney joyned. The cauſe chat 1 have made an abftirat 
of the Caſe ſocompendiousis, that 1 haye added the whole Record at length, and 
if the Caſe ſhould be allſopur at large, ic would exicrd this Cite roan unneceV2ry 
"rolixity. Inthis Caſe four Queſiions were thought worthy of conhderation. 1, 1: 
the Intirument of 17 Martii amno 11 Edw.;.to Prince Edward, be a Chatter made in 
time of Parliament, or a Charter eſtabliſhed by authority of Parliament, and tte 
!ame is the princjpall and fundamental! point upon which the whole doth depen, 
2.1fthere were any other Ac bur the ſaid Charrer, and it there be nor any other A&, 
it the Kings Writ be good which alleges another at. 3, Admitting that the Prince 
ſhall be Luke of Cornwall, what eltate Prince Edward ſhall have in the Honor ant! 
Dukedom of Cornwall, and how he hath it, by deſcent; or purchaſe : For it the Prirce 
hath bur a particular eſtate, then alter the particular eitate epded, the 121d Serjzan:; 
Hele and his heirs ſhall have the ſaid Manors untill, &c. And then a jyecizi Juzger 
ment ought to be given, with a Q#04d, &c. and nogereral Judgement that the Let- 
ters Patents ſhall be voyd, nor the inroliment canceiied. 4, 1: againit ſuch Act 
of Parliament, xxl tiel recerd may be pleaded. And the Lord Chanc.!i!or, becaule 
that the cauſe was of great importance and coniequence y, afti.ted hini!: wii one 
Judge of each of the Courts at Weſtminſter , ſc. Coke chiet Jultice of the Common 
Pleas, Fleming chief Baron of the Exchequer, and 3#i//sams orc of the JiG&ges ©: the 
Kings Bench ( for Sir Jobn Pophams , Knight, late chiet Juliticeo! the Kings B.nct , 
who was called to it , and heard ſome o! the arguments at the Barr, died centro tng 
the Plea.) And this Caſe was ſtrongly argued at the Barr by Step ers the Viinces 
A.torney for the King, and by Serjeanc Heron for the Detendants. And at another 
day by Deddrige the Kings Sollicicor , and by Serjeant Howghtor 'or the Detendants, 
And laltly, by Hobart the Kings Attorney Genera', And atierwards , th: iave 
Term, the Caſe was argued by williams and the chicf Baron in one day ; an4 at an0- 
ther by the chief Juttice of the Common Pleas and the Lord Chancellor. And as 
ro the firſt point 1t was reſolved by the Lori Chancellor, and the ſaid Juices , T1zc 
the ſaid Charter was made by Authority of Parliament, And becauic that Duo ſw 
inftruments ad omnes res, ant confirmandas, aut impugnandas, Ratio & eA HILOVICAS) 
They confirmed their opinions, 1. By Realon, and chen by Authorities if Law. For 
the firſt they gave two reaſons, ex viſceribus canſe, 1. ex impoſſibls ; and that tor three 
cauſes : 1. Itſhould be impoſſible it the {aid Charter was not eltabliſhed by Pariiz- 
menr, that the eftate, either of che Honour to be Duke of Cornwall. or ot the polle! - 
tions therof being limited 1n fuch ipectal manner as it is, ſhor!d be ſuthcient in Law, 
For the limitation of both is, Habendum & renendam eidem duci, C ip/ings et heredum 
ſuorum regum «Anglie filits primogenitts et dicts loci ducibus, in regno eA ng lia / erea- 
rarie ſucceſſuris, So that he who ought to inherit by force of this Grant , ought to 
be the firſt begorren Sonne and Heir apparent of tlie King of England, and ct tuch 
King as is Heir co Prince Edward, and that ſuch ficit begotten Son and Heir apparent 
of the Crown, ſhall inherir the Dukedom in the lite crime of his Father. So tia: It 
there be King Grandather, Father and Son, now the Father being the fiſt begorien 
Son of the Grandfather, is Duke of Cornwall in the lite of the King , and the {ame 
inſtant that the Grandfather dieth, the Father is King , and the ſame inttant aiio tne 
Sor 1s Duke of Cormwat; which courſe of Inheritance being again(t the Rutes ©: che 


Common Law, cangot be creaced by Char.er without the torce and tirengih © t a1 
Act 


- 
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AR of Parliament. And in this Caſe the eidett Son of the King hath this dignity by 
right of inherirance, in like manner as the eldeit Son of Grandces and Peers ot the 
Realm which have inpetemivenc dignities in them, have in apellation and courtele 
only ; as if Grandfather be a Baron, Facher and Son are, and the Kiog createth the 
Grandiather an Earl & inf#axte, the Farther is a Baron it appellation and courretie,and 
co inſtante that the Grandtather dierh, the Father is Earl,and the Son Baron by courte- LFz] 
fie. 2+. It ſhall be impoſlible rhac the poſlefions of rhe Dutchy ſhall be ſo ann:xe4 
by Charrer in the ſame” manner as the Charter doth purport ; For the Ciauie of An- 
nexation is, Que quidens omnia (aftra, Burg", Vill' rs. @uer14, c. prediity CO ncatni pre- 
ſemi charta mſtraprombis tt heredibus noftris annellimms © nnim:s eidem imper gernuum 
remanſur', ita quod ab codem Ducata aliquo mods nullaterivs ſtpareriury nec licw ſeu alt- 
quibus abis, quans ditti loci Ducrbus per wos vel heredes roſiros donentity , ſew quemod-liver 
concedantur ; Which indiſſoluble and inteparable annexation cannoc be made 10 ſuch 
manner by Charrer only, without AR ot Parliament. 3. Ic ſhall be impollivle by the 
Rule of Law, Thareftare in Land ſhall ceaſe, and revive again, as by the Clauic ot 
Revification is mended by Charteronly ;z the which claule is, {ca quod prefat, Dxci, 
ſen altis e1wſdem loci Ducibus decedent , & filw ſen filtis, ad ques ditt, Ducatus precexirs 
Doni + (onceſſionis noftroruns pr edittoruns ſpett are dindſcitur tunc 10% A7Parent: 015, 14678 
Duc atns cums {aſt ris, Burg';Vllis, Or. ad nos vel beredes noftros Reges Angl:: rever- 
ra1ur , tn manibus neſtr 15 et ipſorum baredun noftrorum Reoum A nglie rninend , quo po 
que de hujuſaod: filio ſeu filits im ditto regno Anglia bereditate ſuc ceſſureappar eat ut dictnn 
et, qaibus tamen ſucceſſive Ducaruns i inmm on pertiventiis , pro nobis & her:dibus n0- 
ris concedimus ct volummns liberari, tenend prout ſuperins eſt expreſſum. For although 
that a Rent nzwly created { ro which no man may have an antient Right ) may ceaſe 
for a times and revive again, yet Land which is of a more ſolid nature, and to which 
another may have an antient right, cannot fo do, as it 1s Reſolved in Corbers cale in 
the ficit parc of my Reports. | 

The 2 Reaſon was, ex «bſwrds, That 6. others being created Earls at the ſametire 
for the Honour of the Prince , all their Creations and Donations ſhall be firm and 
gocd in Laws to ſome of them, and the heirs of their bodies; and toothers in Fee fim- 
ple, and thar the Creation of the Prince himſelf , and of tuch a molt noble Prince , 
and the grant to him of the ſaid Catiles, Manoor:, &c.ſhall be either void in Law , or 
bur anettare at will ; and eipecially in ſuch a time whenthere were Judges (whoal- 
wayes attended the Parliament) well learned, and underitanding the Lav. 

Then ic 18 co fee what Authorities and Prefidents there are to prove the tzid Char- 
ter haih the force ofan AR of Parliament. And the ſame was proved 4. manner of [1g] 
wayes. 1. Our of the Charter it ſelf, and anthoricies in Law agreeing to ic. 2+ By 
grancs and cftates by the Prince, and by Le ters Parents of Kings, 3. By Judgments 
viren according tothe Ordinary courſe of Liw, and Reſolutions of the Judges in all 
the Kings Courts. 4+ By Reſolutions in Parliaments by che King, and the whole 
body of the Realm ; 1. 1n the Charter it ſelf made to the Prince, 2, Clanies were ob- 
ſerved, which prove, that ic hath the force of an AR of Parliament, 1, In the begin- 
ping of the Charter it is ſaid, Conſider ationis roftre mimitns ad perſonam ductti er fide! 
noitri Ed. Comi. is Ceftrie, filii noſtri primogeric . Intimos conovertentes, wolentef g, perſonam 
«ju [dem boner ari, cidews filio noftro nemen & honorem Ducs Cornnbie de communt conſenſs 
Prelatorum, Comirum, Baronum , © aliornum de (Con'ilis noftro in preſents Parlians:nco 
convecat , exiſtent, Dedimns, &c. By which it appeareths that the Charrer was made by 
Authoricy of Parliament. Andic was Refol: ed, chac chis clauſe doth extend to all 
the parrs of the Charter, which clauſe of it ſeit had been ſuthicient. 2. Intheclote and 
end of the Charter, which is parcel of rhe Record, it 15 faid, Dar. per manum no/tram 
apnd W:ftm. 17 die Martii eA nno regni noftri 11, Per ipſum Regen et rot Conſilizns 
in Parliamento. Which clauſe ailo proverh that it was made by authority of Partia- 
men', And it was more for the honour of the Kins that the Creation and Donation 
ſhould be in the form of a Charter , and that Wirnetfles ſhonald be called unto ic , fo 
that nothing ſhould be omitred which belonged ro a comvieat Charter, and fo rrin- 
cirally ro proceed from rhe King, a« thz Fountain of all Honor and Drienity ; than if 
the Creation and Donation had been only b; AR of Parliament, in which all ſhould 
be Donors. Note Reader, It Letters Pacen:s paile by Bill tiened , without Privy 
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Seal, the Vatent is Lubicribed, per ipſum Kegers, ( and then ene Bui rgned doth re. 
main with the Chancellor for his wairant: } and when ir rfaveth by Bill fron. 
ed, and Privy Seal aiſo, then the Privy Seal, and ir bgned remaiveth with the 
Clark of che Signet, and the Lord Privy Seal hath an excract thereof ro make the p;;. 
vy Seal, and then the Lecrers Pacents are {ubſcribed, per Breve de privaco figills : an 
if 4«thor:tate Parliament beadded, then 1t pailerh according to the Act of 27 YH, s. 
cap, 11. And whenthe King fagneth the Pacenr it ſelf inthe uppec part, and the $j-. 
nature and Great Seal go together, then it 18 ſubſcribed, per ipſum» Rrgems m4. 
| ws ſua propria. And when it 1s made by authority and conſent of Pariiamenc , 
then ic is (ſubſcribed, per ipſum Regem , &: toram Confilium in Parl/amens , Or to 
the like effe&. And it is io know, Thar in antient times» as well when any 
Land , Franchiſe , or Hereditament » did paſs from the King of any eliate «: 
Inheritance, as in the Creation of any to Honour or Dignity by Letters Þ;. 
tents, the Concluſion was with His reftibas -, but of long time for Lands, Franchiſes or 
Heredicaments, this form hath been diicontinned, and now, and 1o it hath been © 
long time, the Patent concludes, Teſte meipſe, &c.* Bur inall Creations to Honour 
and Dignity by Letters Patents the antient form of Concluhon of His reftibas is con 
tinuzd tothis diy ; And that ARs of Parliament do goe in the form of the Kiros 
Charter, we have many examples in Law. 1. Magna Chartay made 9 H. ;. which be - 
cinneth, ſmprimis conceſſimns Des et hac priſemti charra noftra confirmavims; pro nobis 
& hered bus roftris imper petwam; &e. and th{ Charter concludes with Himeſftibus, 2rd 
Datum per manum noſtram » as ours doth : And although ir doth gor apyear in the 
Charter it ſe!f by expreſs words, that the tame was by Aurchority of Parliament , yer 
becaute that all parts of it crofle and change the Common Laws which a Charter in ic 
ſeit cannot doe , and ir appeareth by the latt Chavter, That for the 12id Grand 
Charter, Archiepiſcops, Epsſcops, Abbates, Prierer, Comues, Barones, Milites, liberi jc- 
nentes,-t ommes de regno oſt ro dederum nobir quintodecrmam Pe terns /H,"484 707 mob lium ſno- 
ram : this Clauſe 1a the Conglufion of the Charter proveth the ſame by implication 
fo be an Act in the formot a Charter. And latily, rhe ſame hath al!waies had the 21- 
lowance of an AR of Parliament,and therefore Ougac to be ſo taken; which s 2 {tron- 
ger caſe than ours is, for here are tull and expreis words ; and 21 E. 3, vrev. 881. in 
the Earl of (heſters cale the 11 Chapter of Magna Chara, Onod Communia placi:a wor 
ſequant. Curiam noſtram) is cited to take away the Juriidittion of the Kings Bench ; 
And this Grand Charcer hath been atio:wved and confirmed above 3o times. So the 
Actof21 H.3. dr am Biſſextili, the lame beginneth, Rex Juſticiariic ſuis de Banco, 
CGc.-in the form of a Parenc, or Writ. The .Staince of Prorcit:ons, inno 3; E, 1. de 
Conjunit ins feoffazis, Arno 34 E. 1. which beginneth, Rex om ibs ad ques , &c. and 
concludes, [» cu/xs 7c teſtimonium has lter«s noſtr as fier? fecimmns patentes. Tejte, &c 
So the Starure of Articuli Cleri beginneth, Edw, Dei gratia, Omnibus ad ques. &c, and 
concludes, {x cxjas, &c. Tefte, &c. Two Statutes made in Agno 14 E. 3. one pro 
Clero, and the other concerning Eng/erd,chat it ſhall not be in the ſubjettion of Frarce, 
and many other Acts of Parliament ate made in the form otthe Kimgs Charter. And 
ic was Reſolved, that theſe words in an AR of Charter, ( by authority of Parliament \ 
are ſufficient ro make the ſame an AR of Parliament. Brafor calleth the Court of 
Parliament, _AMagna Curie, Magnum Concilinem, and Commune Concilium regui, The 
{aid Statute de anno Brſſextili * Rex per Conciliun fidelinn ſubditorum * The Starute 
Bigamie, Anno 4 E, 1. In preſentia venerabilium parrum quorundam Epiſcoporum Ang - 
lit, et aliorum de Concilio Regis, 7 E. 1. de Religioſis, D: Conſilio Prelatorum, Comitum, 
Baronm, et alior um fideliuns regns noſtri, de Concilio noſtra exiſtentinm, providimns, jt4- 
tuinens, ordinavinus : And in the beginning ofthe AR, Dominns Rex in Parliaments 
ſus Statuta edidir, 13 E. 1. The Staruce of Wincheſter, in the purview of the AR it is 
{zid, Our Lord the King, to abate the rower of Felons:hath efiabliſhed a pein in this 
caſe, &c. ' And in the end ofthe ſaid A& rhe King Commands and forbids, That 
from thenceforth neicherFair, nor Market be ho!den in Churchyards, &c. 20 E. 1. 
the Statute de wocat. ad Warrant. Dominus Rex de communi confilio [no ſtatuit, The Sta- 

tute of Appeliatis 2B E. 1, Dommns Rex in Parhamento ftatwit 27 E. 3, Cap. 1. Staple, 

the Court of Parliament is called the vreat Council ; and many As to this pnrpo'e 


were ciczd, toſhew the variety of penning of ARsof Parliament : and the Original 
Writs 
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Writs which are founded upon any Starures ſay, Onuare cum de Communi Conſilio reg- 
ni woftri Angiic proviſun /it, &c. anithe Writ upon the Starnte of Libourers ſaith, 
{ mas per concillium noji rum de communi atili at, regni ordinat, fir. 11 H. 7. 27. I: an 
-A& ot Parliament be penned by atlenr of the King , and of the Lor 's foirtcual and 
temporal x and ot che Commons ; Or iris enacted by anthocity of Parliament; it 15 a 
good Adt;but the mott uſual way 15, That it is enacted by theKing, by the atlent of che 
Lords Syuritual & Temporal,and of theCommons,7 H.7.t4.7 34E.3-1 2.acc.% th.re 
it is ſaid, that there are many Statutes which are 1ndite4- Owd Domimns Rex ftatu't: 
yer if they be entred in the Parliament Roll, and always allo ved for Acts of Parti - 
amen it.{hall be intended that 1t was by authority of Parliament : Bn: it an At 
be peroed, chat the King with the afſenc of the Lords, or with the ailent of the 
Commons » ic 15no Act of Pariiament , tor:3 ought to ailentto ir, ſe. the King, the 
Logds and the Commons , or otherwile ic is not an AR of Parliament ; an1the Re- 
cord of the Act doth expreiic againtt which of them gave their atſent » the lame cx- 
cludeth all other 1ntendments that any other 2a1e their atlent : and fo 15 the ditte- 
rence betweena general and particular penving of an AR of Parliament, 75.8 77,6, 
c4p.29. and 5 A, 2.cap. 2. of Fuguives : 21 E, 2. 60, The Biſhop of Norwiches Cate, 
And at this very Parliament of 11 E. 4. Herry ſon of Heriry Earl of Lancaſter was 
created by Charter » ad requi/aionem Prelatorum , & Procerem & (ommunitatis 
Regs: roſtri in inſtarte Parliaments xoſtro apad VVeltm. convocat. ro be Earl 
of Derbe.> to him and the hcirs males of his Body. Alſo by another Char- 
rex , the ;King created William de Bohann , de communi aſſenſs Prelat*, Comii”, 
Bae enum.,. IT dberum. de coxcilio weſtro. in preſeni Parliament: -woſtro , Earl 
of Nerehiqepon y tohim an the heirs of his body, And- at the ſame Parliament by 
Charter creqted Hugh de A alc) Earl of Glowceftor , de defp/ito ditt, Parliam. mftri 
confolis , G's And by Charcer with the like words the King ar the ſame Parliament 
creared #ill.,gt Ciyreon Earl of Huntingdon in tayi ; Robert de Whford Earl of Suffolk. in 
Fee-fimple ; #4i4.4e Monte aomto Eark of Salzbary , in Fee-fimple; arid all theſe 
were Creations with Donations) ad ſaftmend, nomen ot #n19 , by Authority of Parlia- 
men in form of the KungsCharter,wirh Higs reft:brau,and ſome with fach-ſabſcription, 
Per R;gew & Concilem Pariiamens ; andiome Per 'Rigem & Conciliam in pleno Par 
liaments ; ave others Per ipfſums Regen et torn Concilinns in Pariiamenis ; all. which 
are of anc effet. Andrthoic were the proots colleAedonmot rhe Chirtet it ſelf,and 
other Acts of Parliament'wehich are penned in che formot wie Kings'Charter. © -* * 
2- The lame is proved by Lerrers Parents, as ex rotwl+ Þ atentinms de anw 1.4 Ed, 
3.18, which was wuhiachree yearsatter che Charrer j The King, granted torhe 
Prince, by the name of Edward Duke oiGonardll &c. to be Lieverenamt of the Realm 
ſo long a5 ths; King ſhall be beyond the Sei.-In anne 215 Edb;2. ex roc.vatem. In-Turre, 
The {aid Prince (wichin een years afcet his Creation)fof rhe fine of 2 thonſind Marks 
demile £0 Tid-wi4n de Limbergh, Cunaginne Sannarie tins. Dc arus Cov rubiz pro trivus 
anus » NeEGHon E9:ptionens Fo1i ms Sranai tan mfpirditium Dittatom CorruHit quam (on. 
Devon, fefſi & fodends qued vendi debrr, Reddends annaatims. three thamand- Marks4y 
which the Prince could.nothave done, 'if. he had bar ar eftace at wilt , as at the firit 
he bad par, if. che {aid Charter bad not4he+ force of '2n 4R of Parlizment. Other 
Letters Parents were cared, in 5: Heneqaix Rot. Patent abidem, Rex Ne. Scidtirit 
Re gnams Ang (,grimegeunus fin in Ducarun Cornnb., heredicaris ſunt ſucrefſwri And di- 
vers other Patepcs werecated tothe tame efteR. | + » CIT 
3- The lame is proved by Judgementzang Reſoiviienvot Judees ; In 18 Aſp! 
5. Tberp Giah; That it wes agyudged in Parkament, thar it -2 gitt be-made'to one and 
to his heix4males, that his Stticrs and echEnbeirfcollareral, as well as heirs males 
ſhalt be'mbericable; becauge upor Juch gifhe had Feevtimple ; and itwas interred , 
that ſuch/Re(glutiog-mighs. jvell be at 1he Pariiamens +> Edvc 3. whete the laid 
Creation of the Pripce, and annexation of the faid Lands z were inconfideration: 
Apd becaule the ſame. cord not rakeeftedivbygrit or gram » It was adviſed that it 
ſhou'd bg by ARQof Patligmenss becaufetbere was not any fuch deicene or courſe of 
lahcsuance by he Common Law, 214k66s; 41. where: the Manor of Perkhawfted 
was by che Jaid Charter annezed torbetaig-Dutchy , the Fuidges there allowed the 
gifc of the ſaid. Manor be gopd cothe Prince . which ceuld not be, as it baths been 
goiter £:1d) if it had not the force of an Act of Pacliament.39 E4d.3.1 2.The King-47-0 
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11 Of bis Keizn , at ht: PaFiiamen hoiden at #. /fminjter , made the Prince Duke of 
(crrwell, and many others Earls of this Realm, amongit which was #i/f, ds CAlonrre- 
acme, Earl of Selichury, And in 43 eAfepl.l15.o 45. Aſs. pl.6. the gitt and annexa- 
tion of the polſleſſions of the laid Dukedome granted by the {aid Charrer unto (he 
Prince was allowed to be good, 50 Ed,z.imer record. in the Tower inthe ſame year, 
Johann the Wile of the ſaid Prince was by order of Lawſendowed in Chancery of the 
pol{iffions granted by the laid Charter to the Prince her Husband ; ergo, the Charter 
did convey an cltate of Inhericance to the ſaid Prince, Anno 5 Hen.4. ex Roe. P.cr/, 
the ſame year a Putition in Parliament was exhibiied by the Commons , for the Re- 
ſenp: ion cf all Grancs , and Letters Patents betore made of the Lands of the 1aid 
Dutchy of {o:nwath, to which the King and the Lords with great Gravi ieand Ju- 
{{ice; knowing the danger ſuch private Bills would introduce , although the lame 
doth concern the Kings eldett Son ( an excellent pretident to give a caveat to paile 
f w or no frivate Bills berween ſuby<& and (ſubjeR, bur to referre them either co the 
Courts of Equitie, or of Law, where the caule may be duly examined, and upon de- 
libecation diic<rned and adjudged) gave ſuch aniwer , Ic 1s agreed by the King and 
the Lords in Parliament, that the 1a1d Lord the Prince have Wrics of Scire facs as, or 
other recoverys the beit he may have by che Starutes and Laws ot the Kingdom, ac- 
cording as rhe Cale doth require. And thereupon a Scire fac. 4s was brought in the 
name of che Kiog at the Ferition of the Prince, Trim. 5 Hen.4. in the Chancery to 
r-peal a Grant which Ach. 2. made ( and which was confirmed by Kinz Hen. the 4.) 
of the Manor of R gberghe parcel of the ſaid Dutchy to Sir Lews Clfford , and his 
heirs, who was returped, {ummoned) and made detaulc ; Per quod de adviſement Ju- 
fticiariorum &c. confidder atum fuit tunc et ibidem, quei lucre predict, prefat. Lud - 
vico ut preferins facts revocentyr a, adnullentur:&c. Another Scire facias was brought 
ano 6 Hem, 4,in the name of the King at the Petition of the Prince in the Chance - 
you repeal a Grnnt made by King Richerd,the ſecond» and confirmed by King Henry 
the fourch of the Manor of Helefion in Kerier in the County of Cormwall to Nichel as 
Sarafield Knight, and Myrgerer his Wie for their lives : And ar the Return of the 
Scure facras, ſc. Octab., Hyl. The Prince by Thames Beſton bus Acturney appeared and 
the 1aid CMargare alloy her Husband being dead. Er preaicrss Princeps petit quod 
Litere predict. in forma predicta fact. revecentior & «duibilenzwr, et quod predicrum na- 
ner1m8 , &iC, inmarnus Dominh Rogis ſciſiatur, «t cidem Princips ranquam membrum ©: 
parcell* Duca predicti.juxta formans et effpatur dictor uns. daxi,et conceſſunit, et uniony 
prefati ani domini Regis, babenduws & renenduw, liberetsr. And that Record was de- 
livered by the Chancellor inzhe Kings Bench: ( Gaſco/gne being then chief Juttice) 
and thereupon Margaret pleaded the Grant of King Richard the lecond to her for 
lite» and prayed i aid of zhe King, and had 1, and the Court gave day» &c. And the 
Prince at the day brought, a Procedende in loquels , duns ramen ad yedicinm reddendum 
Domino Rege inconſulto nul{atenns precederener ; and thereupon CAMHargarert mad- de- 
fauir,and iwnereupon day is given co the Prince, Ge. Ar which day the Prince bronght 
a Procedends ad judicinm, upon which the Coart gave Judgement as followeth - Con- 
fderarum oft, quod liter prad. tm forwa preditt « fatte revecemur & aduullentur cf quod 
dictuns manerium (Tc. m menu domeni Regi:6e, ſriparmrs a tidem Printipi tanquans 
wembrum © parcell* Ducatus predicti juvta formans © eff et us dictoruns demi, conceſſu- 
#15, of wnionis prefati axi dicts Regizhabendum & tenendun libernar. And in Hich.30 
Hen.$, in memor and:s Scaccar, Rot. 16. the Record faith, Adpariiamen. 11 EA, ;, tewt. 
imer alia, ordinatums & inactcatum fruit: quod Gomit. Cormebiz inuper petuum mor ar eruy ut 
ducatns fil ſewor. Reguns eAnghe qui eſſent haredespropinguiores Reg. ab ſqwe aliquo mo - 
ds dowars, fc, And there is proopimioninLaw againtb it; for che Caſe in 1 £347.94. 
Dyer is ſuch (the Recordof which 1 have ſeen, which is emered Trims.7 Edw.6.Rot. 
303.) In a Repicvin by Thow 44 Chafine, Eq. again(t the Lord Stowrrow for raking » &*- 
at Meere in the County of piles , the Detendant did avor for damage feafan: ; and 
becauſe the place where doth contain ewo hundred acres of Land, whereof King. Hs 
8. was (ciledinfee; and 35 Hes.8.d:mniled the fame ro:one Pyſter for years > who 
granted the lame to the Lord Sconrren, and in-barr of which an avowrie;the defendant 
Chafmne pleaded, Qued Dows. Rex Edw, quondarns Rex Anglitiriing, progenitor dom. Reg. 
wwncs fur ſeiſn de manerie de Mere in Cons, pr ad. unde Oc, in dowinico ſue wt de ferdo in 
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jare Coron. ſue Angl, & ſic inde ſei/tus exijtens , ad Parliameninm ſunm tut, afnd 
Weitmonaſt. m (omuarn Midd, die Lune proxim, poſt feſtum Savcti Matth. Apoſtols 
anno r1gni ſui undecin. inter catera , per aſſenſ. omniun tam Prelat' , (omitum , Baron, 
CT alurum, quam gentium de communit2te, accordatum fuit, (Quod pro honore dicti nuper 
regis © terre ſue, & we xa ficationem ejuſdem , © pro eo quod ex antique efſet Dux 
Coraunbie, quod dict. quondam Kex preficeret Dommum Eadw, filium ſuwum twac Comig, Ce- 
ftrie,Ducem Cornub. & qu1d filius ſenior regn. eAngli. viz. ill: qui efſent prox” hered 
de regno Angt , eſſemt Duces Cornub.& quod dict. Comitarus eſſet dict' dom, Eds, in nomi - 

ne Ducatus, © quod dict, comn. Cornub, imperperunn morar etur ut Dacatus filorum 
niorum reg, Angl.quieſſert prox. heredes regu: abſque alic' donat. exiſten , pront in eo 

aciu, imer alia, plenius continerur, Poſte tque pred. nuper Rex Edwardas tertins ſeiſitus 
exiſtens de pred. Mancr. de Mere cum pertinentiis wnde,C3c. in dominico [uo ut de feodo 
> jure, wt de jure coron, ſue Angl', per lteras ſuas patemes,quarum dat' eſt aud WWeſtm. 
x%#1, die Mari, anno regnt ſui undecimo, Of in { wria bic prolat” , recitans per eaſdem, 
quod cum nuper perſonam d:lects er fidelis i; ſins nuper Regis Edw. turc cominss Ceſtrie fi. 
{1 ſus promogenus honor are volens : Eidem filio (uo nomen © honorem Ducis Coruubie 
dederi; ipſunmque in Ducem Cornub.prefece'it, & gladio cimxerit, ut decerit , Dederit et con « 
cejeru > per caſdem Literas ſuas Patemies ,, pro ſe & heredibus ſm1s con firmaverit, ei- 

dem fila ſuo ſub nomine et honore Dac:s diet. loci, iter alia, pred, mantrinum de Mere, 

cum pertinem” : Habendum © tenendum iden nuper et Daci 6p ſins © hereduml/norum 

R;egumrAnygl. filiis pramag enitis, ducts loci dacibus, m reguo Argl.« hereditarie ſuc- 

re(ſuris, 940d quidem CAanerium cum pertinentiis iden nuper Kex Edw. 3, predidt, 

Deucacus pro ſe © beredibus ſuis per predict. Literas Patemes , inter alia, annoxit 
wnrvit exdens imperpetuwm remanſur* ita qnnd, &c, And further pleaded the clauie of 
Revivification , as inthe Charter. By force of which AR, and of the ſaid Lerrers 
Patents, the laid Edward the Prince fwit ſeifirns de manerio preditto , inter alia , eidems 
Duc atus mrit* &t arnexo ot 0Yſdem Dacatus parcell,in domixico, (wo ut de feodo et jure- 

And afterwards the ſaid Prince Edward dyed, by which King Ed. 3. was feiled of 
the (aid Manor in fee, and then he dyed) and the tame deſcended to King Henry the 

eighth, =: conſargumes ot bereds ip/ins Edw.z. and afterwards king Hen, 8. had iſue, 

Edw. 6, his fit begotten Sonne » by which hee was Duke of Cornwall, &c., Aad 

afterwards king Hen.8. made the Leale to Piſtor,proue&c. And afterwards king Ed, 

6, anno 4, demiied the ſaid rwo hundred acres to Chafive tor one and twenty years , 

Lipon which ic was demurred in Law. And becauſe the ſaid Charter of king Edw.3. 

was plead:d ( without authority or force ot Parliament) there ic ſeemed, 

Firſt, chat che Prince had but an eftateat Will. 

Secondly that the king could not unite and annex the (aid Manor to the ſaid Dur - 
chy by his1aid Lecters Pacents without authoririe of Parliament, and make it par- 
cel of the Dutchy , an4 co alter the form and courſe of the Dutchy. 

Thirdly, per mortem Ducis Cornnbie,the Manor came to the king as an Eſcheart for 
want of a Dukes and firſt begotten Son, and was then knit and rejoyned to the Crown 
in lieu of theSeigniorie.and by the birth ot any other Son it could not be ſevered, &c, 
And although that all that was buc the motion ot a Councellor ; for che Book faith, 
QOued juſticiarti xoluerunt arguere iſtum caſum, ut credo , propter pregnantiam Marie 
Kegine, Buc it the 1ame opinion ſhould be admitted , yer it proveth nothing again(t 
this Retolution ; tor by the (aid at mentioned in the plea, nothing paſſeth » bur the 
Charter ought to pals c & {aid Manor, and the ſame cannot pals in \uch mgnner with- 
out Authority of Parliament, not the Charter alone could noc annex the faid Manor 
ro be parcel of theDurchy-and the Charter not was pleaded to be made by authority 
of Parliament. And for the opinion in Alcomroods Cale inthe firlt vart of my Re. 
ports » tt is there a!{o admitted, that the (aid Grant was onely by Charcer. 

Fourthly,it is proved by Judgemencs and Retolutions of the Judges in Paritament, 
That the ſaid Charter hath the authority and force of Parliament ; 1.ex ret, parbars, 
amo 5 Hen,4.zx Judegemenc given in Parliament agaialt Sir obs Cornwall and his Wife 
Counteſs of Hwmingdow) for certain Manors which ſhe had ofthe Dutchy of Cornwall, 
and which were annexed to it : alſo by the AR of 33 Hen,6. which ſec inter origins - 
tia de 35 Hen. 6. rot. 29. ex remens. Theſaur. im Scaccario : Et ex rot. parliaments de 
Hen, 5. where it is reſolved and affirmed by both the ARs of Parliamens , that the 
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ſaid king Edw. 3, by nis Cnarter 17 Marr ammo 11. 0t the common alient and ccun- 
ell of the Prelates, Earls, Barons, of others of counc:] in his Parhament, gave, &c, 
2$ in the Chatter. And it is provided by rhe ſame A<& of 9 Her.5. That the Manor 0: 
Iftdworth which was annex:d 0; the ſaid Charter , &c. ſhould be ſeveral and dilan- 
nexed; in which twothings were oblerved, 
1. Thacthe (aid Charter of king Edw.3. hath the authority and force of Par!i:- 
ment. 

2. That the ſaid Manor of [ffelworth was fo annexed that it cou!ld not be ſerxc:e | 
end diſannexed but by aR of Paritamen : and all the lame is atirmed alſo by aro: her 
2& of Parliament, 4»mo 38 Hen.6. ex 76. parliament. vide the a& of 3 Edw, 4. ex 1:5. 
Parl. and the a&t of 32 Edw.4. ex codems ret. of a very long exchapge b.iwecn the 
king and the Earl of Hunttngdon) which a& is revoked by an a& made 11 H.,7. And 
ſeethe AR of 1 Hen,7. ex rot, parl:ament, of the ſame year ( part of which is picaced 
by Serjeant H«le and Warwick Hele ) by which it is enacted that Her. 7. ſhoul 1 have 
and hoid che Dukedom of Cormwall, &c. to him, and to his heirs, in as large and aim- 
ple manner aad form, &c. as the kings Hen. 6.2nd Edw.4. or any of them eryoyed the 
lame Manor, &c. Bur they omitred this ſublequent clauſe . ſc. eArd bet alſo o1d4i- 
ned and eft abliſhed by the ſame autbority, that nhenſoever our Sroera'gn Lordby the or<ce 
of God have firſt a Son of his bady lawfully begotten , and that the ſame Son and H1i:ce 
have and enjoy the ſaid Dutchy of Cornwall, &c. in as ample and lu ge form and manner , 
as any Prince firſt begotten Son of ary King hath had or en ojed b:foret/is At. And 
all chat which hath been ſaid, is relolved and atftrmed by authoricy in Pari1zmear, 
anno 32 Hen,8, m-ntioned in the Scire facras ; for which it was re'o!ved by the Lord 
Chancellor, and the 1aig Jultices, That the ſaid Charter hath the authority ard iorce 
of an a of Parliament. - 

Asto the ſecon | Point ic was reſolved, That the Charter having the authoricy 
and force of Parliament; is tuſhcient 1n 1c ſeit, without any other att ; and if the kings 
Scire facias hath ſuffcienc matter 1: ſhall never abate tor \urpluſage not material-2:44. 
4 Hen.6.16, 45 Edw.3.6,4, 40 Ajſ.pl. 26. vide the att of 9 Hen.s. For there it is at - 
firmed by the whole Parliament , Thar at the Parliament holden at Weſtminſter the 
Monday next after the Fealt of Saint CAlatthew the A; o'tle in the 11. year of the 
reign of king Edw. 3. amonglt other things it was agreed, That the eideit Sonnes of 
the kings of England, ſc. thoſe who ſhall be heirs next to the Realm of England, w:re 
Dukes of Cornwall , and that the Countie of Cormeall ſhall alwaies remainas Dutchy 
tothe eldeſt Sonnes of tHe kings of England , which ſhall be next heirs to the 14id 
Realm, wichouc being given elſwhere. And thereupon king Edward by his Chartec 
17 Martiithen next following, of common aſſent and countel of the Prelares,tarls, 
Barons, and other of his Council being, the ſ:id Parliament gave,&c. Bur the Courc 
did relye upon the kings Charter, with the authoricy and aſſent of Parliamenc, 

As to the third point it was reſolved, That the Prince hath an eltate in Fee-fimv'e 
in the ſaid Dakedom: for every eliate ot Inheritance is eitherFee-timple,or Fee -tavl, 
and the ſame is not an eſtate tayl» for it is nor limited or relicained either by exprets 
words or by any that do amonnt ro lo much ro the heirs of the boy of the Prince ; 
for the gif is to the ſaid Prince , > ipfirns & hered, ſwerum Regum A nglie fils pri- 
mogenitis, So that he who oughe to inheric ought to be firit begotten Son of the heirs 
of the Black Prince, be it heir lineal, or collateral ; bar ſuch heir ought to be king of 
England. Which manner of limitation was ſhore, excellent.and curious; tor to raile 
ancltare of Inhericance theſe efſential words ( hrs heirs) were not omirted, althoveh 
that afterwards they were qualified, as by the 1i.riration appeareth. And that the 
ſame was an eſtate of Inheritance 1s proved by the ſaid Record of 50 Ed.3. by which 
it appeareth; That the Wife of the Black Prince was endowed. And it appeareth by 
the Book of 21 £4.3.4t. that the ſaid Prince in the ſaid Manor of Berkhamfted (par- 
cel of the'faid Dutchy of Cornwall) had fee. And the (aid Judgements in 5 & 6 H.4. 

rove it; for there Judgement geverally 15 viven, That the Lecters Patents thould 

e revoked and made voyd, &c. which Judgement could nor hare been given, it any 

= reverfion, or poſſiblitie did remain inthe Patentee , for then the Letrers 

tencs ſhall not be made void, but rhe Judgement ſhould be that the Lercers Pa- 
cents ſhould be void anJanulled as to th: etiate of the Prince. Alſo it avpeareth by 
the 
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the Law de 33 He 6.x rot, parl.and by the Ac of Pariiamemt 38 Ho, out of the 


ame Roll, that Edwardeldelt ſon of Her.6, had his Liverie as Inhericable by deſcenc 
due to bim by burth-right ; and ſo had Edward the firtt begotten ſon of Edw.g. And 
dribur the firlt begotten fon of Her. 7. to whom Liverie was made of the ſaid Duc- 
chy which belonged unto them jure hereditaro, In ann. 22 E£4.4.ex rot. Parliament, in 
the faid lovg Exchange berween the King and che Earl of Hwuntingdos, there the 
Prince is adjudged to be (ciled of the Dutchy of Cormwad in Fee - ſimple; and it was 
unanimouſly relolved by the Lord Chancellor, and che faid Juſtices, That the Prince 
hath a Fee-bmple by de'icent 1n the Honor and Poſſetſions ot the faid Dutchy, 

As tothe fourth point it was relolved, Thar againſt a generall Act of Parl or ſuch 
A whereof the Judges ex officio ought to take notice , the other party cannor plead 
Nul tiel record; For of tuch Act the ſudoes ought to take notice; Bur if it be mile 
cited, the party ought to demur in Law upon 1t, Andin that caſe the Law is 2rOun - 
ded upon great realon ; tor God defend it the Record ot ſuch Acts ſhall be lot, or 
burne by fire, or other means, chat the lame ſhould be to the general prejudice of the 
Commonwealth, but although that it be lott,or burnt, the Judges by printins) or by 
Recordin which 1t was pleaded, or by other means may intorm themſelves of it. See 
Þ art» iage and Croters Cale Cc Plowd,Com fol.7 8, 

And it was reiolve 1, that of this Act,which concerneth the King,and the Prince, 
which ſhall be the firii begorten Son ©! the xing and heir apparent to the Crown for 
the time being. perperuss f16:uris remporivus, 15 luch an att whereof the Judges and all 
the king 1om ought Lo take Notice: Forevery tubject hath an intereſt inthe king and 
none ©: bis ſubjeRs who 1s under his Laws are divided trom him, being their Head 
an4 Soveraign, 1o that the but:n:1; and things of the king doth touch the whole king- 
dom» and eipeciaily when the 'ame concerneth the Prince the firtt beootren Son of 
ne king, and heir apparent ro the Crown, C oruſcat enim princes radiis regu patris 
ſui 7; cenſerur PLE, per ſons cu iſo Rege) aS1It1s laid inthe AR of Parhament of 38 
Hear.6. And therefore it any one intend thefdeath of the Prince, and declare the ſame 
by oxen a: the tame 15 Trealon, by the antient Common Laws of England, and io 
ceclared by the Statute of 25 Ed.3, 1 Hen.5+7., It the Prince as Prince of Wales hath 
Judgement to recover, and atcerwards the Crown deſcendeth untohim, he as King 
ſha.i ſue cxecuticon. An4 with the reaton of this Relolution inthis point agreeth 
the Rule of the Court in Plow. Com. in the Lord Bark/eys Caſe 231. That the AR of 
35 Hen.8, which concerneth the cavacity of! the QUeen,was ſuch an a whereot the 
Judges ought to take knowledge, becaule the lame, concerneth the kings Wife, and 
by ihe ſame reaſon in this cale of the Prixce, And it was agreed , that if Nl tie! 
r.cord (hall he ad:titted tobe pleaded in this caſe , that the tubſtance and effeR of 
theRecord is !uthcient ro maintain the ſaid Scire facias, doth appear in the Record 
exe molified under the great Seal. It was aliorciolved that the AR of 43 Eliz. of 
Contimations of Letters Patents pleaded by Serjeant Hele, and 1/arwich Hele, doe 
pot extend to this cale tor two maniteit ree!0ns. 

1. Becauſe che Act doth tupply onely certain particular defe ts, as MitnomTer ct 
the Manors &c, Mi'recital; or not recital of Leales; and other ſpecial impertections 
mentioned inthe Act. 

2. The Act mabeth the Letters Patents good oneiy againſt the king, his heirs and 
Incce.'ors, with a /avingtoall others, and theretore withour queltzon the right ot 
the Prince cannot be bound thereby : , And that the at of 1 Her, 7, which the (aid 
Serjcant Hele and #4 wich pleaded, as 4mici Curiz to inform the Court of the truth, 

cl: ed them not ; ter by the ſame it 15 enacted, That king Hem. 7. ſhall bave ro him 
bi hisheirs the laid Durchy inas amole and large manner as Her.6. or Ed.4. had it; 
wich words Gt reterence pret.rve the Dutchy o: Cormwall according tothe Limita- 
tion o: Creation by the Charter ct 11 Ed.?, But intruth the Setjeant and his Sonne 
laie not per;orm<d the cthce of a good iricnd ; for they have omitred one clau'c in 
the lame acts » hich expreſly concerneth the prefervation oi the faid Dutchy of Corn- 
”4/{1othe firs begotten Son of the king , &:. and theretore they have endeavoured 
iO Ceceive the Courty and to fupyrets the truth. Ard laitly it wasrcfolved, That in 
Wh Scire facias brought by the king to reve! Lerrers Patents made of any varcel of 
the Detcliy, rothe end that the king may make Liveric tothe Yr. that the king or 
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»——The Prince may reply to any bar pleaded by the defendant s 3 and buiN waies are gord 


in Law ; but che belt forms chat the kings Fccorney cill Livery be ſued do re. ly, as 
he did in this Cale at Barr. And as to the clauie cf non obſterce in the Leiters Pa. 
renis of Queen Elizabeth, it was reſolved , that the ſame cannoe take away the force 
of the ſaid acts of parliament, nor prejudice the prince that now is of his right in the 
Dukedom. : 

And in this Caſe divers rhings were obſerved : 

1. That the eldeit Son of every king after the ſaid creation was Duke of C ormeall, 
and fo allowed ; as Henry of Meonmonth firit begotten Son of Her. 4. and Her o& 
W/md/or, firtt begotten Son of Hen.5, and Edward of Weſt miniter , the firlt beooiten 
Son of Hen. 6. and Edward of Weſtminſter, the hicit begotten Son of Edw. 4. 20d Ar. 
thur of V/Vincheſter, the firlt begotcen Son of Hen.7. and Edward of Hampron . the tir'i 
begotren yon of Her. 8, Ana all thele have enjoyed the (tile , honour 3 and potieti. 
ons of the ſaid Dutchy of ({ormwal, fo that the poiletiion bath becn alwaics with - 
Out interruption with the firit begorten Sons of the kings at all times atter the (21d 
creation in 11 Edw.3. which 1s about three hundred years: So that afterthe Crea- 
tion there Was never any firtt begotten Son of any king bur he [was duke of Corn- 
wall, 

2. That Richard de Burdeanx, who was Son of the black prince, was not duke «<; 
{ormwall by torce of the 1aid Creation ; tor although chat atter the death of his Fa- 
ther he was heir apparent to the Crown » yet becauſe he was not the fitit bevorten 
Son of any king of Exgiarnd ( tor his Father died in the life time- of king Ed. 3. the 
ſaid Richard was not within the limication of 11 Edw.3. and therefore in a:.50 E.:. 
he was created duke of Cornwall by a ipecial Charter: Nor Ebzabeth the eiceit 
daughter of king Edw.4. was not dutchets of Cormall, tor the was the firtt beconen 
daughter of the king, and the limitation is tothe firtt begotten Son. Neither vas 
king Hen.8. in the lite of his Father atrer the death of prince eArthar his Brother by 

force of the {aid creation duke of Cornwall ; tor althongn he was the fole Son and Hei: 
apparent of Her.7. yet foraſmuch as he was not the hirit begotten Sopre , he was noc 
within the ſaid limitation ; for prince Aribur was his firit begotten Son. 

3+ The great care and regard that every King hath trom che time ot the ſaid crea- 
tion tO preſerve the {aid dukedom to their eldeit Son, And after divers continuances 
the Judgement was given as followeth, 

Super quo wilis & plenins intellect is omnibus & ſmgnlu premiſſis per dilet um & fide- 
lens conſiliar, ditti donsins Regis nune Thomam domioum Eleſmere Cancel!, Angle & 
per ditt, Cur. hic, habitaque inde per eund. domirum Cancellar. & dit am Cur. Li: mtu 
& diligents beratione et adviſamento cuns Johannem Popham milit capital; Juſtic' acti 
Domwi Regis nunc ad placita coram *pſo domino Rege tenend. aſſignar', Edwardo Ccuke, 
mil”, capitals Juſtic, ip fins domuini Regs de communi Banco, Thoma Fleming m/:re, c at - 
tali Barone de Scaccario ejuſdem domint Regis, et David Williams, milite, uno ju/ti.” 
difti domin: Regis, ad placita coram ipſo dom, Kege tezend. aſſi gnat', videtwr eidem domi- 
»o Cancell, et ditte Cur, hic, Quod plac. pred. Johannis Hele, « Warwici Helc. per ip- 
ſos ſuperins in barr avs placiat' ac materia in codem placito content, minus ſufficiers = 
lege exiſtunt ad manutenend', Onod pred, litere Patentes predilt. nuper Regin. tiizab, de 
predictis maneriis VVeſt T awmon, Trelowia, et Lardulph pred' , cum pertinen' , in forms 
preditia fall”, revocari et cancellari, aut quod manceria ill' cum pertinen” in manus dicti 
domini Regis nunc Capi et ſeifiri non debeart, prout pred, Henricus Hobart Attornat* dic - 
ts domini Regis as &c. pro codem dom. Kege ſmperins inde allegavit. Er wod 
predicrum placium predicei Henrici Hobart eAnurna” dicti domins regis rene pe- 
weralis, per ipſum pro codem dom. rege mode et forma pred. ( ad barram predic *Adeprict 
Lindley) ſuperius replic and. placitat* , ac materia in codems placito coment. > cms x le - 
ge exiſtum ad precluderd* prefat. Henric. Lindley a dicends , quod non habetuy aliquod 

fale record, alics us talis acts parbbamerii predicts nuper regis Edward tertii eds.”*. nec 4- 
liquos tale record.predice. carte per eundem wiper regem Edwardum terrmm , antho! irate 
parluamenti predsct confeer', qual” in predicto brevi de Scire tacias inde ſwperius recitarn? 
et fpecrficatur, prout predicins Henricus Hobart eArturnat” dicti dow. regis gene alis, 
qui , &C. pro codem domino rege ſuperinr tmde allegavit, [4:0 con/ideratum et ad udi atum 
eſt per dictum dominum Cancellar. et per dr. Cur, hic, de Adwvi ſamento predicto, Ornod 
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predit, Were p wentes pred, 1Wfer Ae vin prefadis zxe1110 M.iics © H1CcOrico Loalcy, 
m_ preferenr, fact. quod predict, manner, de IV /t [..waton , Trelawia , &t Landlph predict, 
cum pxnt'ues.) evoenur, evacuentur, adnallextur, ac vicue F invalide pro nulla penitus 
babramear © ierewninyr, Ac etam quod irro:ulament earundens (quod ead: m mancria) 
caſſerur cancell:tn”, FF adrihilitur, Q +4757": mM .nerid Hia Cum pertinentiis in m4) us 
dicti domint Regis Func C4 giantur & [ciſicntur, ut e4 prefata nunc ID ici FAEGA4EG ICT - 
bram & parcel'. Dac2t41 (ui predicts (ecundum 'ormam & effcctum dons, conce/[ion.”, 
&F mniaxus predict, babendum @& tenerdum , per dictum domirum Regem nunc Lberen- 
tur, KC. 


Paſch. 25 Eliz. In the Kings bench. 


Cahes Calc, 


T was refolved by the whole Courc this Term, That ita man cometh toa common 

lon, 04 de.1vcreth his notie © the Holler, and requiceth hum to pur bim to Pa- 

hur » which is dote accordingiy, and the horie istioin, the Inholder (hall not an. 
iwcrforit; tor the words o! che Writ which liech againtt the Hotiler are, Cum ſe- 
cundum legen e: conſuetwd., regn noſtri Angl-hojpicazores qw hoſputia com tenent ad ho $þ1- 
thados hemines per partes ubi buye/mods by puns exiſtunt tranſeuntes, er in eiſdens loſtican- 
195, coruns bona & catalls iufrs be(Þ1ia 1a exitentia abſque ſnbiraction, ſex amiſſiong cu. 
fled re dis of nocte tenentur, ita quod pro defecrus huyu{ſmeds boiþut atoruns ſes ſervientinms 
ſuorum be iþpu.bu! be '»{modi dammens non evenias nile meds quidans malefactores quendans 
1quuams 1pags A, precs 40 s. infra hoſpitines e 1uſdem B. Cc, imyentnum , pro defects ipſins 
B. cepermmt, &c. See Regiter amongit the Writs of Treipais, 105, and Fiz. Nx. 
Brev. 94, 4, b., by which original Writ which is in ſuch caſe the ground of the Com- 
mon Law) all tne caiescencerning Hottlers may be decided. For, 

Lk trobeacommon Inn; tor it a manbe lodged with another ( who is 
DO 25 Inbolder ) upon 5equeit , 1: he be robbed in his houſe by the ſervancsof him 
who lodgech him » or any other, he ſhall nor aniwer for it ; for the wordsare, Hv- 
Spuarwes com. boſþtis tenewt, &c. And lo are the books in 22 H. 21.38. 2 H 4.7. 
21H.4.45 423 Afpi.17 42 E.3-1110 El.Dyer 226.5 Mar.Dyer 158.And the Wii 
necdeth not mention, that the defendant keepeth a common Ian ; tor the words of 
the Writ in the Regiiter are,nfr4 be fþ1inm ejuſdem B. bur the ſame is co be intended 
in che Writ ; fos the recital of the Writ is , boipitarores qui communia heſpicie tenent » 
&c avd the one parc ought to agree wich the ocher , and the latter words do depend 
upon the other » and the plaintit ought ro declare that he keeperth 8 common Ian;and 
ſo the books in 22 Hen.6.22.11 Hen,4.45. 10 Eliz, Dyer 266, &c. are well recon- 
cited. | 

2. The words arc» 4d boiþicandos home es per paries ubi bujuſmed; boſpitia exiſtun; 
Ir anſennes , i bn e:{dem beſÞuantes ; by which it apoeareth that common Ions are in- 
licured for patſengers and waytaring men; tor the Latin word for an Ina is, diver ſe- 
riuw, becaulc tha. be who lodgeth there , is que// divertens ſe + via; and fodiver- 
ſorielam And therefore if a neig who is 00 Traveller, as a friend ac the 
of the Inholder loge there, his goods be fioin-8c. he (hall ror tuve an ation ; for 
the Writis 4d hoſftuanrdes hominer, &C. tranſenntes in tiſdem be fpirames 

3- The words ace, coruns bona & catdlla infra #i4 ils exiſtemia , ic. So that 
the lobolder by Livy (hall aniw-r for nothing which 1s ont of his Inn bur onely tor 
ibole things which are in{rs be/Þ/cimw. And becauilc the horſe which as the requeit 
of the Owner is pur © paſture, 1s BOT Within the Lon, for rhiscaule che Inholdec 
1s not held by che Law te aniwer for him, if he be Rolo ont of the Pafture ; for the 
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/ Jnltices Wray 2nd Anderſon inthe County of Suffolk in Lent Vacation,26 Eliz.Thar 
> , if an Inholder lodgeth a man and his horie, and the Owaczr requireth the horie co be 


thing with which the Hottier ſhall be charg-dyought to be wichuo che Inn and there. 


4 eAith agree the books in 11 Hen.4.45, 22 tHen.6.31. 42 Eaw, 3.11. 42 Af. pts. 17, 


e Knivet faith, that the Inholaer is bound to anſwer for himlelt, and all wlw 
men of his chamber or holterie, for they are wmfra befpirimm : And with this ret01u- 
tion in this poipe agreed the opinion of the two Juttices of Aſhiſe,viz. the two chief 


pur ro palturezand there he is ftolnyrhe Inholder ſhall not antwer tor him. Bur it Was 
h: 1den by them, that if the Owner doth not require it, but the Inho!der of his on 
þead putteth h13 Grelts horle to grals, he ſhall aniwer for him 1t he be lfioin &c. And 
It is to b- obſerved that this word Heoſtler is derived a hoſtle , ann i hoſpitator, which is 
uſed in Writs for an Inho!der, is derived ab hofp:tio, and hoſpes eft quaſi bottimms je. 
tes. 
4. The words ate, /:a qued pro defectu hofitator. ſerviertium ſuorum, &c, hoſpiti- 
bus bnjuſmods damn. nm eveniat, &c. by which itap;earech thac the Inholder 1}:all 
not be charged. if the fault be not 1n him or his ſervants , in the well and iate keep- 
irg and cuitody of their gueſts goods and chattels within their common Inn ; for the 
Ipkeeper 15 bound in Law to keep them late without any fiealing or purloyning; an4 
it is no excule for the Inzceper to ſay, that he delivered the key of the chamber- 
door to the Guzit in which he 1s lodged , and that he lefc the chamber door open , 
bur he ought to keep the goods and chattels of his Guelts in ſafety ; and therewith 
2orce 22 Hen.6.21. 11 Her. 4-45.42 Ed.3.11, Andalthough that the Guelt doth 
not deliver his goods to the Inholder to keep, nor acquainteth him with them, yer 
it they be carried away, or loin, the Inkeeper ſhall be charged , and therewith a- 
orceth 42 Ed.3.11. And althongh that thole who ſtole or carried away the goods be 
unknown, yet the Inkeeper ſhall be charged, 22 Hen.6.3$. 8 Rich. 2. Hoſftler 7, wide 
22 Hen.6,21. Bur if the Gueſts fervanc, or he who ccm:th with him, or he who he 
defireth to lodge wich him, ſteal, or carrieth away his goods , the Inkeevper ſhall nor 
be charged ; for the fanlr i511 the Gueſt co hare ſuch a ſervane, or companion ; and 
the words of the Writ are, pro drfecrs bo#fitator' ſeu ſervientium ſnorum. Vide 12 
Hen.5.21. Bur if the Inkeeper appoinceth one to lodge with him, he ſhall anſwer 
tor him as it there appeareth, The Inkeeper requirech bis Gueſts char he will pur 
them in ſuch a chamber under Lock and Key, and then he will warrant them ; the 
Gueſts lets them lye in an ourward Court , where they are raken away, the Inkeeper 
ſhall > Serpent, are for that'rhe faulc is in the Gueſt, as it is holdeo'1 © Eliz, 
Dyer 266, \ | 

- 5+ The words are, beiþitibus dammn non eveniat : Theſe words are general » and 
por foraſmnch as they depend upon precedem- words, they ſhall produce two ct 
tefts, viz. S , 

Firt, they ſhew the firlt words. 

Secondly;they are reitrained by them ; for the firſt words are; corum bona et catal 
infra bo# tia tld exiſtenna abſque ſubtr actionec#ftodire,&c. which words (bona «©; c4- 
tlls) by the fard words, ita quod, &c. hoſpitibus damnum non #veniat, although that of 
his proper nafute-, they extend not to Charters or Evidenceyconcerning Freehold or 
Inneritance, or Obligations, or other deeds, or ſpecialties, being thipgs in aRion. 
Yet inthis Caſe 1t: 15 expounded by the latter words to extend to them ; for by 
rhyem'pgrear damages happenerh rothe Guett; | And therefore if one bringerh a bag, 
of chett.&c ofEvidences into the Inn,or Obligations,Deed$or other Specialcies)and 
by-Jefavit'of the Inkeeper they are raken away; the Inkeepet ſhall aniwer for them» 
andthe Wrirſhall be $014: er caralla generally ; and the Declatation ſhall'be ſpecial. 
2- Theſe: words; bb#52r caralls, reſttain the Jatrer words to extend onely to move- 
ables: And therefore by the latrer words, if the Gueft be bearen in the [on» 
the Inkeeper ſhaſl'nor anſwer for it;; for-theinjary onght 'to be done'tohis more- 
abies which he bringerh with *him ; and by the words of the Wric, the Inholdet 
eughr-ro keep” thegoods and charrels of his gneft, and 'not his perſon z/ and yet in 
fuchcaſc'of bactery, hoſpiti. danmum evenit. And theſe wordsaforeſaid ##6/q4e ſub - 
PAEHon; ſe amiſione, extend 10 all moveable goods, althobgh that of them Felony 
ee cannor 


Ar . 


Part VIII. Pains C a(c. 


_— _——-—- 2 


cannot be commitre1; for the words are not, abſque felorrca caſttioxe , &c, but abſ- 


que ſubtractione, which may extend to any moveables, as though that Felony can- 
not bee of them , as ©: Charters, Evidences, Obiigations , Deeds, Special- 


LieSy, &c. 


Tiinit, 29 Eliz, Rot,721, In the Common Pleas. 


Pains Calc. 


Erween Pam Piaintitin Treſpals, and Sams and T anner Detendantss tor Treipals 
tone in Lands in B. in the Countie of Eſſex, upon Not guilty pleadedthe Jurors 
vaveaioecial Verdict rothis etef. A man hath iiiuve two daughters , the Lands 


in which the Trel; als was , were givento the eldeſt daughter y and to the heirs of 


her body begotten, the Remainder to the youngeit daughter, and to the heirs Ot her 
body, &c. Tne e!deit daughter took to husband the laid Sams, one ot thz detendants, 
who had itlug, which was heard cry, and died, and afterwards the eldett daughter 
dyed without iflue, after v hole death the ſaid Sams held himielt in as Tenant by 
the curtefie, upon whom the youngett daughter did enter and the ſaid Sams, and 
Tanner as ſervant tohim did re-enter; upon Which re-entrie the youngelt Siltec 
brought the {aid action of Tre'pais: And ic was objxxRed for the Plaintit, that the 
Husband in this cate hall not be Tenant by the curtehes becauſe the eltate of the 
Waite was determined» and the eitate of the Husband which is derived out of the 
eltate of the Witz cannot continue longer than the primitive eſtate endureth ; for 
ceſſame ft arn primitiyo ceſs Art AIMS ; and theretore it 1cnant 1n tayl make 4 Leale 
for |1ves according tothe Statute of 32 Her.8.cap.28, and atierwards dyeth without 
1ive, this Leale being derived out of the eitate tay], ſhall not continue longer than 
the citate tay!. 224in-t the opinion in 3 3 Her. 8.48, Dyer, quod fait corceſſum per to - 
tam (uriam. Ard whenthe Wite dieth withour 1tlue, he inghe Remainder (hall 
enter by torce ©! an immediate eift to him, and his 11ſue ſhall hge a Formdon in the 
Geſcender upon an immediate g1:t ; and it is not like to the caſz of Dower z for the 
Wi < ſhall be endowed although chat ſhe hath nor any 1ſ]ue ; and theretore although 
the evtare determin-th or not tor want of Ifſue, yet the Wife by the Law ſhall be 
endowed. b.it a mn (hall pot be Tenant by the curtetie it he hath no ifluzy nor it he 
hath iflue, if not the lame 14Jue , or tome other ſuppore the eitate which ſhall hold 
by th- curtclie ; and Dower 15 more tavoured than the eliate of a Tenant by the 
curiett2; tor a woman (hall be endowed of Lands wher: th: hasband hath bur a ſci- 
fin ig Law ; bur a inan thail not be Tenant by the curtefi: of LanJ if the wite be noc 
a&uaily lciied in deed. To which it was avſwered and reſolved by the whole 
Court, That it was the Common Law ,1t Lands had beenviventoa woman,and the 
heirs of her bedy , and had taxer a husband, and ſhe had 1line, and the ifſue dyed , 
and the wite alio without 11.ve, by which the inheritance of the Land did revert ro 
the donor, in that cale the eltate of the wite is determined , and yer the husband 
ſhail be Tenant by the curtere, for the {ame 1s reerte implied 11 thegiit. Itis ad- 
Jadged in 21 H-».8. Dower 192, That it a man hath ifſue by a woman Inheretrix 
Which i« dead, which 11ine might inherit the land, he ſhall be Tenane by the curteiie, 
although the wite by a torrrer husband have iſſue inheritable, and although chat his 
lire be deade And therewith Littleton agreeth, (ib. 1. cap. Dower fo/.: Ch. In every 
Cale nhere a mintaketh a wite leiled of ſuch eltate of the Tenements , fo that the 
live which he hath by hie wit- might by po:bilicie inheric the lame Tenements ot 
fuch eilate 25 the Wite hath, 25 heir tothe wite, in ſuch cate atter the death ot the 
wite he (hall have the ſame lanJs by the curtetie of England , otherwiſe nor, By 
Which Maxim it appeareth, that the tellin of the write ought to be of fuch inheritance 
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7. ,/ wich ought tO have this 1ncidenc amongſt 0.lucrs, that the ulue the husband ſhail 
W ave by her might by poſſibility inheric ; and that may fail either inrelpedt cf the 
Yi. **ue, or in reipeR of rhe manner ot Inhericance; In reſpect of the ue, 1t it be born 
34244 dead. - And therefore Glarvile Lyb,7..18. Si ex nxore ſua hered. habzer fils vel fls 
"{® [to Claman:iem F auditum inſra quatuor parietes, Cc. Er Bracts lib.5, de EXCept.CAP3 Otol. 
SE F 4 437438. S! quis uxor, duxerit habemtems heredit. vel maritagium . wel al:quan: terram 
64 Hug © <auſa donations, + liberos imt* ſe habnerimt ex 15H5 nuptiis procreat', ft nxer pr emori at”, 
PI X 4 / remancbit viro heredit, C& terra ſua , tota vita ip/ins viri, foe ſuper it. fmering libers (ity; 
” = H mortu: , dum ramen ſemel ant voce _ clamorens d miſerint, quod and arur i: t. 4.5 LY 
/ jeres, fi hoc probes : Et bicet parins woriat. in ipſo parts, vel yrous naſeet', vel forte ſen;;. 
EC i ye "m0r:u1us, licet vocem non emiſerit, ſolem obſtetrices in frand' vert hered” froete:t ars part un 
vivum naſciet legitim. © 1deo neceſſe eſt vocem probar - > licet naturalit. mn; n: ſca- 
x7 tr & ſurdus  tamen clamorem emutere debet, fruve maſculas ſit, ſive fanuma ( unde vere 
RAY < greaſfus ) Nam dicunt E,vel eA « quotquot naſcuntur ab Eva. And Flea ib. 6.cap. 56. and 
FS LF AHe aoreeth with Bratton almolt inthe fame words. So that Lit/, li5.1. (ap. 4.fel. 7. 
ht might well {ay, Some have (aid, Thar hee ſhall not be Tenant by the cure: fh 1 the 
£2135] child which he hath by his Wite be noc heard cry ; 'or by the cry it is proved chat the 
ved Ao , child was alive ; ideo quere, Bur he 1aith before in the ſame Chaoter, lt the Husbang 
have iſſue alive or dead ; ſo that in his opinion the crying is not neceflary ; tor it 15 
of +4; er kre if the itſue be born alive, it {uthceth, and the crying of the child is but a proot 
YO; ,{ haritisalive: And the ſame 1s well proved by the form of pleading ( which is the 
ſtrongeſt proof in Law ) for the pleading 1h ſuch caſe is, Onod quedars A, G, fruit (c:- 


LD noe ” £44 fra de tenementsis preditt i in dominico ſo wt de feeds, & ſoc inde ſei ta cept intirum 


Log any,” 
— AS 


a 1L.w. per quod idem 1.& A, fuerum ſeiſui de tenementis pred. cum pertinentits in doms- 
wico ſuo ut d: feods in jure ip/ins A, ipſique fic mde ſeiſui exiſtemes habmer. exitum inter 

| G eos > &c. poſteague pred, A. uxor praditt, 1, obiit, idemque 1. inſam ſupervixit, et tennn in 
b- wrke ©» tenementis predift, ac inde fuit ſerſ1mws in dominico ſuo ut de libero tenemenio, ut tenens in 
YZ 4g £ de per legem Anplic. And if 10 that caie 1ilue be caken, quod non habue' wn exlium, 
&c. the effeR of the iſſue (hall be whether they had iflue born alive +» 9x14 morings ex - 
irs non eſt exitus ; and the crying 1s bar a proof ot the life. Vide 28 Hen.$. Drer : 5. 
But in the caſe at Bar to remove all ſcruples, it was tound that the 1iſue was heard 
cry. Andinthiscaſe it was well reſolved, that Glarwile, Bratton, Brinon , and Flere 
may be vouched for antiquity and ornament ; and in cales where they concurre with 
the later Authoritiegof Lawand do not 1mpugne the common experience and al ow - 
ance in Judicial pro@edings 2t this day. 2. It the Wite be delivered of a Mon- 
ſter, who hath not any ſhape of Mankind, ic is noiilue in the Law ; bur al ihough 
the iflue have any deformity or defe& in the hand or foor, and yer hath humane 
ſhape, ir ſufficerh ; and therewith agreeth Bratton ubi ſupra. Item, cam /i partum e- 
diderit, tamen prixs declinavit ad monitrum , «t cum clamorem emittere deberet, emitti; 
rugitum , et binc videtur quod tenere non debet exceptio (i. tenere non debe; per legem eAn- 
glie) quia partus monſtroſns eft cum non naſc at. uc bomo. Sed non dico partum monſtro- 
ſum licet natura membra minuerit vel amplificaverit , minxerit, ut in defett, digitor, vel 
hujuſmods, ampliaverit, wt fi plur. digitos vel articul. ſicut ſex vel plures, mhi ron debet 
habere niſs 5, fi inutilia natur. reddidit membra, ut [i curuns fuer”, vel gibboſus, wil 
membra tortnuoſa habuerit. 3. In ſome caie the time of the birth 1s material » 
and in ſome not ; and therefore when the Lord Dyer was Serjeant (he was) as he him- 
ſelf faith in the Common Pleas ) of counſel with this caſe. One Reppes of Nor- 
folk took to wife an Inheretrix, who was great with child by him, and died in her 
travail, and the iſſue was ripped out of his Mothers belly alive, and by reference 
out of the Chancery to the Juſtices they reiolved, That he ſhould not be Tenant by 
the curteſie,for the ſame onght to begin by 1:]ue and be conſummated by the death of 
the wie, and the eſtate of Tenant by the curtef:> ovght to take away the imm: diate 
deſcent. Bur if a man hath iſſue by his Wife, and afterwards Land deſcendeth to the 
wiſe, be the iſſne alive or dead at the time of the deicent; he ſhall be Tenant by che 
curtehie, for the time of the birth of the illue is not material, it it be in the life af the 
wife. In reſpe& of the manner of Inheritance ; as it Lands be given to a woman» 
and the heirs males of her body, and (he taketh a husband, and hath ifſue a davghter» 
the husband ſhall not be Tenant by the curtehe ; for rhe iſſue cannot by any polſibi- 
lite 
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liry inheric the fame Lands; 2nd io our of the Rule of Linen, andot the Judge- 
ment in 21 H. 3. And at the Common Lay, i: Lands had been given to Hugband 
and Wife, and to the heirs of their ewo bodies begotten, and they had iiſue » and 
the Huzband died, and ſhe took another Husband and had iflue, the 2. Husband 
ſhould be Tenant by the Currehe ; and fo is ic adjudged 30 E. 1, Formdon 66. which 
proveth that tf 11[ue vb; ihe 2, Hutband might inherit ; tor at the Common Law af- 
cer iſne, it was taken to 3-purpo'es that the Tenanc in cayl had a plain fee-fimple, 
1,toaiien; 2+to tortert 1t by At:ainder ct Felonie, as the book is in 7 E.3. 64& 7,6. 
Sothat although the Te nzint in tail atterwards died withour ifſue, the Land ſhould 
pot revert tothe Donor ; 3. That the Tenant in{pecial cail by having of iſſue had a 
full fee imple to make the Land; deſcendab.e to her iſſues by any other Husband z 
For as by her alienation (he might make (irangers tothe blood to be abſolutely inhe- 
ritable : !o by conttruction of Liw,aft-r illue had, all lineal heirs cfher body by what 
Husband foever they were bevotren, ſhould inheric her, as a benefit and incident £4+ 
cice annexed to her eltate by the Law ; for it was laid, that by the naving of 1ilue the 
ſame was given and diipcled in Law tothe Husband for his life ; which diſpoſition 
and alteration of eltate> although ir be for life, cacite as an inci.ent toit maketh the 
ues of the 2. HusDand inherucable. Asit a man hath iflue a ſon and a daughter by 
one woman» and a ton by another woman, and diethy if che eldet Son maketh a 
Leaſe tor life, 2g2in't whom the wite of the Father recovereth Dower , and after- 
wards the elde!it !on dieth, ihe Silter ſhall have the Reverſion in fee, becauſe che el- 
deit hath altered the Rererhon by ai; Leateor lite, and the Tenant in Dower leav- 
eth the Reverfion in the Leſſee for lite, Vide 7 H. 5. 4. Bur chac the iflue of the 2. 
Husband ſhall inh-ric io ſuch c3i2, 15.direRly proved by the Statute de Domus conditie= 
nalibus, Nec habe-t ac ceiero ſecundus vir bu /uſmeds mulieris aljquid in tenements fic da- 
ro per conditionems pot mortem nxoris ſue per legems Anglie, nec exicus de ſecundo viro et 
mulbere [ucceſſiorem n4 edtariam : For it the iſſue of the 2+ Husband ſhall nor inheric, 
the 2. Husband ſhall not be Tennt by the Curcekie , the ſame was adjudged in the 
Caſein 21 H.;j. And Fl:ta, nb; ſupra, laith; Lex tamen iſt a ad ſccundos wires non ex + 
tenditur, co quod palm inhibet mr per ſtarwrum. But atcer ifſue had, the Tenant in tail 
at the Common laiv h:d not (uch a Fee-fample, that his collateral heir which is noc [36] 
heir of his body, ſhould inheric. And it Lani were given before the Stature to Hus- 
band an4 wifes and th: heirs o! their ewo dodies, and they have iive, and the wite 
dieth, and the Hu-band t aketh another wite, (he ſhall be endowed, as is heldin 12 
E. 4. 2 .Markams caſe; and by conſequence the ulue which ſhee by poſſibiliry mighe 
have, ſhall inheric the Land. And /ide Fitz. tir, 8431 2. and mark the agreement 
of the Liw in both the laid Caſes. And where Liteon (auth , as heir to the wite, 
theſe .07ds are very material ; for that is the true reaſon, that a man ſhall noe be 
Tenam: by the Curceiie of a (eilin in Law-tor in ſuch cate the five ought ro make him- 
{-1f heir co him who was lait aRually (eiſed, &c, Vide 11 H.q.1t. 40E,3. 9, &cs 
And the Tenant by the Curteſic ſhall be attendant co the Lord paramount, which he 
cannot be, becau'e the wite died before that ſhe was actually ſeiſed ; Bur Tenant in 
Dower ſhall no: be a:rendant tothe Lord paramount bur to the heir » and therefore 
ſhe ſhall be endowed ot a {eilin in Law. And the Caſc at barr is direly within the 
iid Maxim, for the ilſve of the Husband which he had by his wite , might by poſſt- 
bilicy have inherited the wife. 2+ It appeareth;That at the Common Law the Has» 
band ſhall be tenant by the Curtelie it he hath ifſue , although afcerwards the Wife 
diz'h wichour iſſue, as it is adjudged in 30© E. 1. as above, and this caſe is not re- 
ſtrained by the Statute aforeſaid. 2. Linleron lib. 1. cap. 7-agreeth with this Judg- 
ment, for he ſaith, That Tenant by the Curcehe of England 1s, wherea man raketh a 
Wife {cifed in Fee-limple, or in Fee-tail general, or as heir of ſpecial cail, and hath 
ive by the ſame woman male or temale, heard or alive ; be the ifſue afterwards 
dead (Noterhat) or alive, there itche wife dieth, the Husband (hall hold the Lend 
duting his life by the Courceiie of England, So that it appeareth by him, that it is 
marerial, if the eltate tail continue or not, 4, It aypeareth, Thatthe true reafon 
of Dower, and the realon of this Caſe, ( ſcilicet) rhe pothibility of the ifſue to inhe- 
ric, &c. are all one, Andi: Tenant in tail caketh a Husband , and hath ifſue and 
dyerh, now the Husband is Tenant by the 1 ; and alchourh that TT” *" 
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ihe ityne dyeth without ive, forhat the eltate rayl 1s Getcrmined , yer N13 eſtate 
hall continue and enJure, tor it 1s not derived meerly out oithe eltate ofthe \\ ite 
but it is created by the Law by privilege and benefit of Law e.zc:to annextd ole 


oltt, 


Paſch. 30 Eliz, 


The Caſe of Barretr). 
Ore at an Evidence upon a traverle of an IndiAment ot Barretry, It was ho'd- 
(b) en by the Courc, That a Common Barretor, 1s 3 commT.on mover, Or it1rrer 1 


or maintainer of ſures, quarrels, or parts, either in Courts or in the Country : In 
Courts of Record, and in the County, Hundred, ard other interiour Courts. Int; 
J 


ad of / not only by force, bur allo by cratt or deceit » and for the moi: part in ſupyreiiione! 


Quali:ies of a Common Barrettor are proved by the Indictment ct Barreiry » and by 
our books; tor firit ic is ſaid 1n the Inditmenr, Onod eſt communis Ba" rec? ator, 
within which word is included a Quarreller in his own cauſe . ard a mover an. 
maintainer of Quarrels of others, for the moit part in {npprethion of croth and righe : 
And the ſame appearcth by the Stature of -/#. 1. cap. 3 2. Ic is provide, That ny 
Sheriff (ufter apy Batrrettors or maintainers of Quarrels in their County- Courts: 2 
In40 E. 3. 33. The Plaintit counted in a Decies rarium, that the Recogni: ors in in 
Aſſiiez took of certain people who were Barretors and embracers of the ſaid ivre , [c, 
of every one 205, which was in a Cauſe depending ina Cour: of Record, The St2- 
tute of Ragman, the King wills and cnjoyn?th the Juſtices, That none in Comnlat- 
ning, not in Anſwering,be not ſurprited nor encom;alled by Hockettors or B:rietorss 
(37) that the truth be not followed, and the Treſpaiies remain unpuniſhed. And tlie 
Scature of zpeſt, 1.cp. 18. For as much as the Common fine ard amercemen: of the 
whole County in Eyre of the Jultices by falſe judgements, or tor other Treton' es 1s 
unjultly aflefied by Sheriffs and Extortioners on the Shires , fo that the ſame is many 
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pic 1440 wenmeth a C:i;mc or onence; and theretore a Common Brietor 13 1p:incts- 
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2.\y an oittender 17 mov Ing of M1Nfaining Ct iutes at batrs, {c.in Courts, or in the 
Country, Which are cavies of 1utes 1n Courts, he is called a Barreter cr Batr-olen- 
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Cer. ln) Le a +11 L1w (AT TAC ATIA ADPCHLUTY quando Judex pert: aliquiad 74CC11110m8 tt J# + " 
ftigiam faceut, BUT 1th? Law <0: England this word Barrett doth nenitie a Quarzel, x "4 
whence he vio morerht and maintainethn Quarre!ls 1s called Batretor, and the lame 7 


15/0 ex70und d by the wiole Parliament n33£.1. in the Statute of Con'piracy ; 
Vhre ihe Act iaithh Stewards and Delilits of Great Lords, who by their Se:vnories 
OfAce. 07 (ONT t2.e Wontien to mantain and upnold Pleas of Battets , to have 
p:r ies with thots wan ton their Seignories With themielves, Where itis ma- \? | 
niet, tht Barrets i2mueth Quarrels ; but he ought ro be ( ommunis Barre! ator, 4 I. 
10t 19 ON Or L1G, but in many Cautes, 10 that he may be proved a Common Bar- 
r2:0t. 2+ The words 0 the Indictment are , Pacis Domini Regis perturbater . (c, a 
Common mover or maintainer 0! brawls and tirayes, by which the peace is brokn ; | 
[he othes words ©: the Indictment ares { ommunis CAalefaltor , ( alumniator , & q- 
(em nat litinm et a: (cordiarum inter vicings ſuos : Maletator, becauſe that he wil- | 
.ngly an maticioully doth wrong to his Neighbours) either openly after warrins, 
or 1ccretly inthe night, &c. quia qui male agit oat Iscem, Calumniatcr,to called. he- 
cauie by taite ard malicious icandalshe doth endeavour to robb his ceighbour of his 
200d N1mes W. ich 1* a creat Mottie Ot Diicord and QUarrels, and is acainit the law _ 
ou: God, Levit. 19, Non f 4c: 45 ( Aumniim proxims tus : Seminator litium et diſcordia» al 
v2 inte vicinas [u05;, and 70m tiuca iceds pretently grow up many 11] herbs, [nim:;- 
excs homo (uperſeminaviie 2.44 And the lame is againit the Commonivealth ; tor 
Expea't re:puot Cz, quod ''; [:1:55 {tium, And this Barte:or is Seminator litinm. YC. 
And the {ame aiio is againit the Law o: God » Levit, 19, Non eris ſuſurro in forw/o. 
In ancient Iodictments, atter thele words pacis domini Regus pertarbator, theie words 
are 2ud.d, 07pre (ſon | 'cinorum [worum , and that is either by torce, aSinthe cale ot 
L ulccon, in taking or keeting of polletion, or by fraud and malice, under colour of 
Law, as by multiplicity o: unyjuit and tcigned {ures , or by Information upon penal 
Laws, or 10 615 oWn cale , Or in malliious bringing ©: 2 ſpecial Suyplicavi, or I atitar 
o: the Peace ; and alithe lame by traud and malice toenta;ce the POOT Patty ad re- 
dimendam vexdtionem.tO 914C him money, or tO maxe c:ther Compolition ; and the 
ſame is the moit dangerous oppreſicr , for hee oppreſſeth the Innocent by 
colour and coumt enance of Law, which was Initituted toprotect the innocent from 
all oppreilion and wrong; An4 thereiore the {aid words inthe Old Inditments 
(it che truch f the cale be tuch ) ar: material to be interred in the Indi&tment of 
Barretry, 
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Trinit. 3o Eliz. Rott. 1012. In the 
Common Pleas. 


N a Repie: in brought by Thomas Kingſton againit Richard Bailie the eldet, and |, 
Richard Bailie the younger, ina place called Stockings in Kingſton in the County | 

Of SraFore, the Detendantsz as Bai.its to Thomas Griz /y Eiquire, did acknowledge 
the taking of the Cattel inthe place where, &c. Fer they ſay, That the place where, 
&c. containeth 6 Acres ; and that the faid Tho: Grie/!y was ſeiled ofthe Mannor of 
Kingſton, within which Mannor the place where, &c. 1s in his demeſne as of Fee, 
And rreictibeth to have Cu iam viſmns franc pleg' coram ſeneſchallo ſuo infra manerium 
tld tenend' bit per annum, viz, ſemel infra merſem proximum poſt feſtum Paſche, & ite- 
rum 
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ihe Avowſy, becauic the amercement vas upon them all 10 Common, and the a: et- 
og of che amercement was leveral , ſc, upon William halt a mark, &c. Parning, Ic 
ſhall be thus according co Law ; tor becaule all retuled allihall be amerced, bur eve- 
ry one ſhall be atiered by himlelt according tothe Quantity ct his offence, As in 
an Aſſiie of Novel aiſſe:jin all the dillettors ſhall be amerced) and afleſied upon each 
of them. A ron, It a Decenary or a Town isamerced 1n Eite, the aiseſsment ſhall be 
in Common, &c. 1: is not like the ca'e. tor when a Decenary or Town is amerced, 
there 15 00 certain perſons named), as there is inthis caſe. Andthe avowry was a- 
warded to be g00d ; By which ic ap: eareth, that a fine impoſed for a Contempt in 
Court ought to be affered. Towhich it was aniwered and Reſolved, That in the 
Cale at batr the five 1mpoled by the Steward was well enough without aſſefling; and 
therefore the vittercnce is berween a fine and an amercement ; for a fine is alwaies 
impo'ed and afle{led by the Court » but an amercement , which is called in Latin 

i{ericordia, is alseited by the Country, Andthis word (aferer) isas much as to 
Fl . porere in certnudinen , ſen taxare, ſc. to aiets Of tax, an the atiterance, as much 
to ſay, as alselsTent, or taxation, And Aﬀerors are Aſzeſsors or Taxers and are 
derive trom the French word ( afferer ) which t1gmifieth caxare, &c, And therefore 
it appearerh by the Statute of wWeſtm.1.Cap.18, that it is enacted, That amerce- 
ments before Jultices in Eire: &c. ſhall be alselsed by the oaths of Knights and of 
honeit men; where the word alseised; 15as much as attered. And the Statu:es ot 
Aligua C hary:a, and #eit. 1, extend to amercements , and not to fines; For a- 
mercements ought to be aftered, or taxed, or alsetsed by equals; as 1f the demand- 
ant or Plainti: be Nonlute, or it judgement be given againlt the Tenant or Deten - 
cant, or againlt the bail becaule the princioal doth nor appear, or. upon the Plaintif 
becaule he doth not proſecute, or pro falſs clamore, or the like ; the Juices ſhall ne- 
ver alieis any amercement , but by the ſaid Stature they ought to be aſjeſied by their 
equals, But che Court in ſuch cales faith, {des in miſericordis generally » withour 
taxing or aſſeſſing any Sum certain ; and the Clerk of the Warrants in the Common 
Pi-as doth make eitreats ot thele amercements, and delivereth them to the Clerks 
of the Ailiies wi:hin every Circuit, todeliver them to the Coroners in every County 
to attere ; that is to lay» to alleis the amercements) which they do accordingly; and 
luch alleſment by the Coroners in every County hath been holden a ſatisfaction of 
the ſai 1 Statute of CAlegne Charta, by which it is enaRed; That none of the laid a+ 
mercements (hail be aſicſied, bur by the oaths of good and lawtull men of the Vici- 
nage. And the Coroners of the County were thought moit indifferent » becauie 
they are choſen by the whole County : Bur it a Man be Non: fue after the Jury be 
ready cogive their Verdicty the Court may cauile the amercement to be preſently 
atfered in Court by the {ame Jary, as it is holdenin 18 E.3.13. And itſeemeth the 
Scatuie of Magna Coarra, was but an afhrmance ofthe Common Law, For Glenwile, 
who wrote inthe time ot H. 2. Lib. g. Cap. 1. faith; Eft awems muſericordia Dows= 
ni Regis, qua quis per juramentums leg aliun hominum de vicineto eatenns amercianars eſt, 
ve aliqu:d de (mo honour abils tenemerto amicttar, And Fleta, Lib. 1.Cap. 48. recices the 
Statute of Magus Charta, and Weſt. 1. A Freeman thall not be amerced, &c. buc 
by the oath of his equals, viz. ot good and honeit men of the vicinage, who have belt 
knowledge of their abilities. And Breiton, Lib. 3. (ap. 1. fo. 116.6. faich, Of 
thole whoare in the Kings mercy, and are not amerced » It isto lee hoyy one ſhall be 
amerced ; and it is to be knowo, That a Knight and a Freeman ſhall not be amerced, 
but according to the meaſure of his oftence, and according to the offence, be it greac 
or imall, and (aving his Freehold ; a Merchant not bur ſavipghis Merchandiſe ; and 
a Villain, not but {aviog hisgainure, and this by che judgement of booelt men of the 
Vicinage, qui afidabunt ſim] cum ſervieme. But Earls and Barons are not tobe a- 
merced, buc by their equals, apd according to the meature ot their oftence, and this 
by the Barons of the Exchequer) or before the King himſcit ; 1 Clerk ſhall not be 
amerced according to his Ecclefiaſtical Benefice, bur according to the Quantity of 
ot his Lay Fee, and the meaſure of his offence. And the Aſictiors thall ſvearro do 
the ſame truly ; that for hatred they ſhall nor grieve any.” nor ſoare any for love, 
and that they ſhall conceal thoſe things which chey heard, Vide 3BE. 3. 31.:9 H.6, 
& 19 E.4.9. 21 £.4. 77. An Eatl, Bacon, and Biſhop ſhall be amerced _— 
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21d 12 £.4.9. a Duke to 107. vide t 6.7. inthe Earl of No run berlanas cat: 
Ncte, that although the Stat. of fag. Char, be 1n the negative, Far's and Barons ſhall 
not be amcrced bur by their equals , and bur according to the quantity of the ottence, 
yer uſage haih reduced the fame toa certaintie. But note, Reader,as lOamercements, 
this ditterence; between amercements in actions real or perional , of the cemand- 
ant, or tenant. &c. upon preſentment or indictment; as tor repairing of a Bridge, o: 
a Highway, &c. and the Iike - for aS1t 1Satorelaid, ſuch amercements accoroing to 
the {aid As ouent to be attered by equals; And amercements ot any who h:th 
adminitiration of Juitice, or of any Othcer or Minifter, who hath the execution ©: 
the Kings Writs ; for ſuch amercem?nts ſhall be a:lefled by the Jutiices or Judees c; 
the Court, where the cauſe dependeth. And there are two reaſons o! it:is giff-- 
rence. / ; 

Firſt. theſe later ſorts of amercements are out of the Statutes of Aſzgn:z {hx ta, 
and Weftm.1t. for two caulzs. 

1, The words atc , Liber homes non arme-cietwr, Oc. extendeth to private men. an 
ro: to thoſe who have adminittration of Jultice, or Minitters who have executions 
ot Writs, ; 

2. The words are, By the oaths of good and honeſt men of the nejghbourhood, 
which may have knowledge of the abilities of the parries, as Fleta1aith, bur the !ame 
doth not extend to the Ottences of commiſſion or omithon done by thote who hiie 
adminiitration of Juttice, Or by Oſhcers or Miniſters who have execution of the 
Kings Writs, ©c. Which offences are done to the Courts themſelves, and tnerfore 
by the Court ought to be attered and aſſeſſed, 

The ſecond caule of the ſaid difference is, Quia evertus judiciorum ſurt incer:1, 
and the plaintif or detendanc may have publick cauſe of tute or defence 1 ti'! h« heat 
that which the adverſe party can allege, and prove to the contrary; and theretore it 
15 ereat reaſon that {ach amercements which ariſe upon ſuch caules, ſhall bz atereq 
by equals in the country, according to the ſaid Statures, and not by the Court, Bur 
the oftence of one who hath the admuniliration of Juſtice, or of an Ofkcer or Mini - 
iter who hath executionot the Kings Wrirs in ; oint of hisoffice, 1s malum in ſe, 217 
hath not any probabilitie or colour of excute ; and yer both the kinds of anierce- 
ments are iiiled with this word, ſe. miſericordie, becanſe whotoever hath the afct- 
ing of them ough: tro ule great moderation : And this difference appeareth in our 
books. And therefore in 22 Edw.3.2.4, John of Londons calc, in a talle Judoemen:, 
it the Juigement be reverlied , the Suters , who were the Judges, ſhall be am. rced » 
and the amerc<ment ſhall be aftered by the Juſtices, for the Suters had the admini- 
tiration of Juſtice ; and therewith agreeth the book of Entries, tr, Falſe Judgement. 

pl. I3. Er quodſettatores cure predift, ſunt 51 miſericordia » QUE afferatur per ( NYIAM 
domini Regis hic ad,&c, And it the Sherit return. Cepi corps, & hath not the body. at 
the dayzthe Entry is,ideo idems Vicecom, in miſericordia & affer atur per Juſtic hic. adyc. 
And therewith allo agreeth the Book of Entries, Capias 19,20, Soit a Writ be de- 
livered of Record to the Sherit ro be execured, & vicecomes now miſt breve, the Re- 
cord faiths {deo wicecomes in miſericordia, oy afferatyr per Juſticiarios, ad, &c, and the 
ſame apreareth io the ſame Book, Record 2. So if a Habeas corpus he directed to the 
Sherif, Gaoler, or Keeper of a Priſon, &c. and he bring not the body-&c. the Entrie 
1s, dem ideo A, m miſericordia, et affer atwr per Juſtic* ad, &c, Ani ſo of the like. And 
in L.5 E44.6. it is reſol\ed by th: Jultices that that which is aſſeſſed upon an Ot- 
ficer or Mivitter of the Court, 1s called amercemen and not a fine, but uron a (iran- 
ger tothe Court for a- miidemeanour it is called fines and not amercement. 
But upon a Nonſute, in real or perſonal ation, or Barr tothe demandant or ;lainti's 
or judgement againſt the tenant or defendant , the Entrie is, i miſericordia general- 
ly and the ſame ought tobe affered by equals, Firzh, Nat. Brev. 76, $0 it eA. he 
amerced upon a preſemment for not repairing a Bridge , or ofa Highway ina L-et; 
Ideo eA .in miſericordia, et amerciamentam inde afferatur per afferatores in eandem curid 
adtuxc eleftos ot jur ator ad, &c. See the Book of Entries title Treſpaſs in Amerce - 
ments 2. So 1t one'be amerced for default of a Sute at a Lee's the amercement 
ought to be affered per probos et legales homines, Book of Entries, Revlev. Amerce- 
ment 2. Andas to the ſaid book of 10 Edw.z. 9. Ir appcareth that the amercement 
Was 
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Ker atferred, but ic dot not appear by whom i: was arierced or atieiied » and there- 
fore it ſhall be intended tobe done by the Sieward ; tor in truth it wasa five: And 
:izto be known, Tha it a Juty ora L:er do tax an amercement it 3 lufhcienc, 
without other aiierment ; {or the amercem:nt istheact of the Court and the afer- 
ment of the Jury , and therewi:ih agreeth 8 Hen,7. 4. vid. 7 Eaw. 3,15. eAeiics 
caſt. 45 Edw.3.26327. Þ't it the Siewzrd do atter anamercement upon ihe preſent. 
ment ot the Jucy it 15 101d » and ſhall not bind, 254 45 Ed.3.27. Burthe Court ſhall 
a\le(s Fines and the lame ſhall not be atterred by o h.rs, 1t ic be not in ipecial caſes; 
and that not ongiy upon contermpts an | milde neanours done in Court , but upon 
Writs of Capias per fire » Ct upon conteiliuns, &c. as it arpeaceth Tring, 22 Hep, 7 
! 


ror. 510. in the Comnop Pleas wire he wo was taken by Catias pro freprayed , = 


that he might be admitied 44 fraem [num cum domino rege faciera, & damitutur pro 
F» $5. ſolut” hue in CT 8.7 ad m 1.45 {. R. cierich Roberci Reade Capical” Juſt .ciar, dom, 
regis bic in partem ſolutionis pro reparatione es emerdaticue Lift) um pro reco”d. d? barco 
AS a iiſdem cuftoaiend. ordinal” ex precepts uric, An 1rinit,4 Hen. 8.70. 305. 1n 
the like cales & ſuper boc finis eornndem I, e& 1. occe/tone pr 4aitt, afferatur per Jaſt:- 
Ciarios bic ad 2.5. &c. But 3: a Juror doch appear , and 15 adjorned upon a 54in; an. 
maketh detaulc in chac cate becale he (hali be fined according £9 the yearly value of 
his land, it ſhall be enquired of by the other of his companions o! the Jury ; tor in 
ſuch caſz the Court cannct know 1t , ani therewi:ih agreeth 4 Ed.4.6.& 9 Hen. 4.5, 
Vide 301A. p'. 11. And finis dicicur quia finem litibus :mponity and isnot traverlabie, 
as it is holden in 7 Hen.5.1 3. that 15, the partie redeemeth his ofence by his money, 
an | thereby maketh an end of 1:, and of his imprilonmen: , and tor that cauie i: is 
called alio Redemption, as it 2ppeareth in the Judicial Regitter 31. ad [atisfacie:- 
dums nobis de redempiioce ſua pro quadams tranſgreſſune , &c, Ani this Writ is called 
Capras pro fine , which tine 15 exvreiled in the Writ by this word redemp;ion ; an j the 
Statute of Marlieb! iage CaD. 3» Non id:0 puniatur dominns per redemprionem, i. per fiu:m. 
Another difference 1s it a man be convicted betore the Sheri! in the Coury of a 
Recartion, h< ſhail be bu: amerced, bur 1: he be conviRed thereof inthe Common 
Pleas, he ſhall be fined, and the reaſon of this difterence 15, becaule that the Cuunty 
Court 13 not a Court ot Record, and therefore cannot impo'e a fine ; for ro Court 
can fine bur ſuch a Court which 13 a Court o: Record. [:4.Fuzh Nat.Brev.73.b. And 
by theſe differences you will the better underitand yeur books, which are plentitu!l 
inth:ſe marters. As to the third yoint 1: was objeRed, that tor amercement of thines 
. - - . p . D 
preſentable ina Leet , the Lord may cilirein, but not tor a fine impoſed by the Stew - 
ard ; bur of that an aRion ot Debt lye:h. To that it was aniwered and relolved , that 
there are two manner of offences, tome done our of Court, and ſome done in Court; 
of thole which are done out of Court, the Jurors ©: the Leer have conulances and 
therefore power to prelent them » and to aileſsan amercement tor thembuc tor con - 
rempts and miſ.emeanours in Court betore the Steward himicit, he hath conutance 
of them, and theretore may impole a fine tor them, and therefore he needeth not 
to make enquitie ; fothat thoſe who have conuſance oi the thing ate fit to impoſe a 
fine or amercement for the thipg ; and it forthe ies, ſc. tor amercemencs of ofens 
ces out of Court a . ittrets (hall be 1ncident of common right a fort#ors, tor fines im- 
poſed for offences done inthe ſame Court a dilireis ſhall be incident quia gued {i- 
cunm eſt pro m1i-ore, pro ma/ore licitum eft : and 2 hne 15 more than an amercement, 
and both impoled by authoritie of the Leet : And as nothing 1s more naturally to 
be puniſhed by the Court Leer than offences in the lame Covre, fo tar no ſum impo* 
ied for any oftence by auchoritie of the Lzer'a diiircls i5 incident chan ſuch which is 
impoſed for offences done in the ſame Court. at $ Rich.2, eAvorwrie 194.41 Ed. 
3-26.45 E.3.38. 47 Ed.z.12-2 Hen.4.2c.i1 Hen. 4.8), 7 Hen.6. 12.10 Hen. 6.7, 
12 Hen.7.15. 3 Hen.7 4,21 Hen, 7.40. Fitz, Nm. Brevaicc. 23 Hens, br, Leer 37. 
And it ſhail be hard codrive the Lord co his Action ot Debt tor every (mall fine or 
pain, bur the Lord may diltreio and (eil them, or diltre:n and pur them inthe pound 
at his plcaiure. 

Note, Reader, the {aid cuſtom, &c. Eligere unum idonerym hominem de ini abitanti 
bus infra mangrinm ad e(ſendum Conſtabularinm&c. well aorees with the Law: fcr 
the common requireth, that every Conſtable be idonews homo ; that is to lay, apt od 
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fit tor to execute the 1a1d othce , and he 15 121d to be 1aonens hows , who hath theſe 
things, Honelty, Knowledge, and Abilitie ; Honeliy roexccute his office truly with- 
out malice y affection, or pattialitie z Knowledge ro know what he ought duly to 
doe; and Abilitie as well ineliate as 1D body, that he may intend and execute his 
Office when necd is, diligently ; and nor for impotencie or povettic tOnegleR it; 
for if poor men ſhall be choſen tothis office, who get their living by the labour of the 
hands, they will rather ſufter Felons, and other malefaQors to eſcape than loſe thei: 
jabour by which they and their wives and children live: And the Commonwe 21+ 
doth conbilt in the well ruling of particular Towns , and the rule &f them wil! rn; 
well be kept ; bnt where the Ofhcers are sdoxes, that is to lays Hort hh, Knowing, and 
of Abilitie. And this word #doxens is oftentimes in Law attributed to thoſe whi+ 
have any Office or Fun&ton, And therefore it a Coroner , who is alſo an antier 
—_—_ minus idoneus ad officiur illud exequendum, it 1$ a g00d caltte ro remoie 
him. F. N.B. 163,164. Regifter 177. that is to lay» It the Coroner be ſents cor. 
fraftus, ant morbo paraly ſts percnſſns, ant terras &t tenementa in eodem Comitatu yon ha. 
ber, aut eleftus eft m officio Vicecomitis, &c. for he onght to be cholen Coroner , gw 
melins ſtiat, et poſſit imtendere officiums vIud, F.N.B.163, Reg. 177, as appeareth by the 
Writs de Coronatore eligends. And ſo he who is Conitable ought to be idoness, that is 
ro ſay, who beſt knoweth and can intend the ſaid Office. Andin Letters Peten:s 
of incorporating Ot Inhabirants of a Town into Mayor, or Bailits and Burgeiles: the 
words :re, quod ip/ de ſcipſis eligere poſſunt unam hominam idonenm, or 2. bomine ic - 
neor, ce And the Law requireth, that he who the Patron ;reſemceth to 2 Benetice 
be perſona idonea, tor the words of the writ of Quare Impedr are , preſenta e idoveam 
per ſonam ad Eccleſiam de, &c. and properly they are ſaid :donei, qui pofſurt © wolwn: in 
Eccle/1is deſervire, \c. qui moribus koneſt ate, & liter arum ſcientia ſum decorati, And © 
one be eleted Conſtable who is nor fit, he by the Law may be Giicharge.! of his cf- 
fice» and another man who is fit appointed in his place. 
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T fc Caſe in the Starr-Chamber, Hill. 45 Elz, was, That Richard Whitiir ghaw 
was feiied of three Meſſuages, &c. in Craferd in the County of Kent , holden a 
the Queen in SOcage, as of the Manor of Newbery in (raford in tex ; and by his wil 


1n writing deviſed them to Prudence his Battard vaughter,and ker heirgzand died. Pro- 
dexce being within age of 21 years by deed) as was pretended, did enfeoft Srephern 
and others of the ſaid Tenements in tee-and dyed within age without iſſue: and it this 
Feoftment ſhall prevent the Queen of her eicheat was the Queftion ; and upon Con- 
hderation had by the two chiet Juſtices, it was reſolved, That if there be Lord and 
Infant Tenant, and the Infam doth make a Feoffment in fee , 2nd doth exocure the 
ſame by livery and (eifin by his own hands, and afterwards dieth without heir , that 
the Lord ſhall nor take benefir of any eſcheat in that caſe. And as to that, it is to 
know, that there are 3 manner of privities ; ſc. privity in blood ; privity mn cltate; 


and privity in Law. Privies in blood, are meant of privies in blood inhericable, and 


that is in 3, manners, ſc. Inberitable as general heir, inhericable 2s ſpecial heir, and 


1pheritable as general and ſpecial heir. Privies ineftate are as Joynrenancs.hucband 
and wife, donor and donee, leſſor and leſſee, &c. Privies in Law are, when the Law 
without blood, or privicy of eltate, doth cali the Land upon one, or make his entry 
lawtull ; as the Lord by Eſcheat, the Lord who entreth for Mortmain , the Lord c: 
a Villein, &c. Am firſt privies inheritable as general heir, ſhall rake Senefic of In- 
'ancy ; and therefore if an Infant Tenant in Feefimple maketh a feoffment and dy- 
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1; n: lame Law ot lim who 1s ipecial heir, and not oeneral ; 25 7K the ame cate the 
&cnce hzih affue 24 1005, and theeideti hath iltue a : daughter, and che donee dy2h, 
and che c:d:it lon within age maketh a teottment, and dieth without if:ue male, the 
younger is Ipecial h.ur per formam doni, ard ſhall acoid his brothers Feoffm. nt , at - 
rhough he be not general heir, becauie he 18 ; Tivy in blood, and hath the Land by de - 
(cent : SO 1: lands be given to one, and the heirs females of his body, and the donee 
having ifiuve 2 ion and a daughter maketh a teoftment within age and d:cth, the 
daughter being heir ſpecial (to whom the righe ot entry deſcendeth \ ) ſhall emer, 2r 4 
not the ſon, who hath rothing by deſcent : S of the heir | in Rorou: 1 Engliſh; for in 
al: Caſes when any claimeth by deſcent as ipecial heir, he ſhall rake benetic of a 7 rizhe 
of entry which deſcendeth to him tor the infancy of his Anceltor : the ſame Law , 1: 
bis Anceſtor were Non compes menrtisy at the ture ne made the Feofment , b+-c2: 4 
that in theſe, and ihe like cates. the heir general cannot enter, b:cauſe that ro rio 
or Licle doth deicend tohim, bur the right doth deſcend to the {»ecial heir. 4 1 
Tenanc in tail within age makech 2 ſeottmenc i in fee, and 15 atrainted of Felonie 5 in 
that cale the i1itac hall e eater for the infancy, yerthe 15 not general heir, for the b!0c:4 
1s COLTUPte.!. 

Alſo Privies in eltate 1! it be not in ſpecial caſes ) ſhall nor take x adrantaoe of the 
infancy of the other. An. therefore: it donee in cayl within ave maketh a feolmeric 

in ſee and dycth wi:houc ive, the donor ſhall not enter, becauic there was Privity 
eb; them only 1 10 etiate, and no right doth accrue to the donor by rhe death of 
the donec. Soi!two Joyncenants be in tee with!n age, and one maketh 2 feofmenc 
in tee of his moyety and dieth, the Suryivor cannot enter by reaſon of the infancie 
of his Companion, tor by his teotmenc the Joynture was ſevered (© long asthe feof- 
ment doth remainintcice ; and theretore in tuch caſe the heir of tbe Feoffor (t,2!1 
have Dum fuit infra <:atem, Or (hall ener in the moyertie; Bur if . Joyn: enants 
be mitkup ages and they joyn 18 a {coimenty in {uch cale a joinc righr doth remain in 
them, and theeiore if one dieth, the right ſhall jorvive, and the Surriror ſhall hare 
the right of the Land as from the tirit feoffor ; And therefore 1 conceive with Lite, 
cap. .D ſcore. 44. that the lurvivor may epter in refoect of a rivht accrued to him , 0- 
therwile this miſchie; will toilow, T har the heir of the Feotior who dieth could nor 
enter, becauſe that ihe right doth {urvire. nor the ſurvivor ſhall emer, becauſe he 
ſhall nor take benefit of che intancy of his Compamion. but that the ſur ivor ſhyl be 
drivento his wric Ot Right,waich without donbe he may | nave,becauſc that atter: the 
Feofmenc the Joyncenants might have joyned init, Ard ifthe Husband within age 
- maketh a Feotmenc in tce and vieth, the heir of che Husband cannot enter and 21 od 
this Feofments becaulc that noth wg deſcenderth ro him from the Husband ; for the 
Law doth pot reſpeR what cttace the Anceftor gizeth, bur what eftate he hath before 
the gifr, and what right of title the Ancefior doth leave to deſcend to hisheir: and 
therefore i it an Incanc | be Tenant 1ntayl, and maketh a Feotment in fee ? and dieth 
without iſlve; his coYatezal heir cannot enter ro avoid this Feofment ; for alitough 
by his Feofmenr he giveth \ec-lumple, yer when he dieth withour ine, nothing de- 
icendeth to the heic, i in refpe& of which he may enter: Soit Lands be given © one 
and the heirs females of his body, and hath iftue a ſon , and maketh a Feofment in 
fee, and dieth within age withour iiſue female, che ſon ſhall nor enter in this caſe 
tor the ſaid infancy» becauſe that no right deſcenderh ro him. So ifan Infant be te- 
pant p#Y exter vic, and maketh a ſeotment in fee, and Ceſftny que wſe dieth, the Infanc 
of his heir (hall never ences upon the Feoffee,, bur he in the reverfion or remainder : 
Buc vor as much as the Infave © bimſelf during his life-might have emredupon the Fe- 
oflcc inthe right of bis wite only, and noc mn reſpeR of any right which he himſelf 
haitb,ic (cemeth realonable with Lituleton, f8,47; That the wite in the ſaid Cale when 
her Hnyband wizkin age maketh a Feolmenr intee , may enter in her own right, in 
whole right her Hushand might have entred ; and the rathier, beczuſe the Hosbands 
heic cannot epter : Bur ifthe Husband within ave hat rakena wife temanr in gene- 
ral tayl, and made a gaic 19131] to 2norther, by which he cained a new Reyerkon in 
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{ iee, cre Lic ny bs gtvcDto the Wite Fine calc atorelald, tNat 110 lay, tic 
C F/4 a>2s A the Husvband might have eniced '!n her rizhit ; allo the heir of tie Husband who hat!) 
; F f- ozined the new KCeveriion might have ai10 entred; bur he doth rot cmer, and detec 
a” _” the eltare tayl made by the H usband Infants prelently the new Revertion by act in 
; ly © Law doth vaniſh from the one, and velt inthe other, and ihe Wite by operation in 
LS / Lf Law ball be preſently teiled of her antient eitate - tor when the eltate tayl i; deſez- 
gag @ 2 '' ed, which was the cauic of g21ping the new Reveriion » the heir cannot have the e- 
40 +/ «ll tte which his Ancellor had before the gitt ; for his Anceſtor be'ore the gif. had nog- 

x of 4 4% thing, but inthe right of ht; Wite, which determined by his death, as it is hulden 
wn fn 4 0.2: where the caie was, That a man ſeiled of certain Lands in the rizhe ct 
A 177 e $**\h:5 wif:, made a F-0iment thereot by Deed indented to certain gerions, upon con- 
'  dinonchat he ſhould leaſe the Lands again to the Hut band and Wite tor their lives, 

with divers Remainders over in tayl , the Remainder to the right heirs ct the Hugs- 

banJ, and afterwards the Husband died, the Feoftees !eaicd the Lind tothe \Wite tor 

lif:, with the Kemainders over in tail,the Remainder to tne right hers cf the Wite, 

— whete it ſhould be to the right heirs of the Husband : And inthat cate it 15 Refoliecd, 

* That for the Condi ion broken the Husban1s heir might enter ; for although that ny 

o/ Tight deſcendeth to him iromthe Husband, whoie eitate is determined by death, yec 

/ © the title of Condition, which he himielit created n>on the Feotment z an reteriet 

to him and his heirs, (ſhould deicend after his death to his heir: and fo a diftererc: 

between a title of en:ry by rea!on of a Conditiort, and a right of entry by reaton 0, 

Infancy ; tor noe [hall rake benefit of the Infancy of his Anceitor; buc he who hath 

2 riohe deicended to him trom the ſame Ancettor, bur the heic may take benefit ©: 

a Condition, although that no right deſcendeth to him from the fame Ancetitcr. 

Three other points are ina manner Reſolved in the ſaidcale of 4 Hen, 6. 1. Thar 

when the Husbands heir encrech for the Condition broken thereby , the | eotiren 

which made the Diiconmtinuance is defeated; and by Conſequence, the Di'continu- 

ance it ſelf is defeated; 2. Thar after that the heir of the Husband hath enwred tor 

the Conditioa troken, the ettate of the heir doth vavilhs and pre'/ently the eliate 1s 

revelied in the Wite, withour entry or claim made by her, for the heir doth enter by 

force of the Condition, apd not in reſpeR of any Right, and there two Cafes are puc 

tO prove it» 1+ 1t Tenanc tor lite maketh a Feofment in tee upor Condition, whoen- 

treth for the Condition broken, now the Feotment is avoided, and by ccniequence 

the reierhon prelently by the entry revelied. 2. {ft her Hasband himielf had cn:red 

for the Condition broken, the lame had reveſted the eſtate inthe Wite. The third 

point obſervable inthe ſaid Cale of 4 H. 6. is, That althcu2h that the Wite hath 

accepted an eliate tor life» and ſo concluded her ſelf by acceprance rohave any Ci 

in vita, yer when the ettate which ſhe hath taken is detcated by the Condition, the 

Corclufion by the acceptance is alſo avoideds Vide Littleton cap. Diſcontimn:nce, 43. 

Privies in Lawyas Lord by efchear; &c. ſhall never take benefit of Iofancy, becauic 

he is a ſtranger to him, and whenthe Infant dieth without heir, the Feotment is un- 

avoidable. The ſame Law of Coverture, and Non ſave memoria, and kere you will 

better underſiavd your Books, 14 E. 3. Dam fuit infra atatem 6. F. N. B. 192+ 

21E.,3, 50, Dum fuit infra atatem 2. 18E. 2. bre, 8:1. 39 E. 3.29. 45 E.3+ 

49E.3. 13. 39 H.6.,42. 34 H.6.41. 6 4.4.3. 9H.6.6. 7H.q.5. 2 H. 4 

[5] 13» 32 Hen. 6. 27. The eA bridgement of the Look, of eA ffiſes, 87.6. 7 F*:. 


/$« 9. 

M46. 2 4 Ic was alſo Reſolved, That if the eſtate of the Infant had been upon Condi:ion to 
EDaros?, (> be performed by the Infant, and the Condition had been broken ducing his minority, 
EDD. that the Land had been lolt for ever. Note Reader, That as to that it is to know, 
thac there are two manner of Conditions, ſe. a Condition in faR, that is, cxpreiled, 

as tO pay money, or to doe of not to doe anyother AR, &c. and Condition 10 Liw, 

that is, implied - Alſo Conditions in Law are of 2.natures, ſe Hy the Com.Law, or by 

Scature,and Conditions in Law by theCom. Law are in 2.forts,one which is ſound- 

ed upcn a Confidence and skill,and the other wichour Confidence or shilf, Condi- 

cons 1h Law by Scatate Law are ailo of 2. Qualities, fc, When the Statute for exc- 

cution of ths Condition in Law giveth Recovery, and when the Statute giveth anen- 

fry and no Recovery ; as to the Condition in Law which is foundes upon 'sLill and 

$5 Conhdence 
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Confidevce, as the Otis of Parketthip, Stewardihip, &c. in t2e, Which deicendeth 
roan lutant, or a Feme overty itihe Cordition in Law anreae'!t tothe lard ofhces 
be broken» th: laine fall barr the Intant, and Feme Cover: for ever : the tame Liv 
of Lice an | Francinies : But it the Intant or Feme Coverc be Leilce tor ite, or 
Tenant by the Curteiie, of lenant in Dower, and tie Intanc , or the Kusband or ihe 
Wife maketh a Fzo:ment in tec» and the Letlor epireth tor the torferture, as he may, 
et ic (hall no" Warc the lnfanc or Feme Covert, bur that the Irfanc , &r Ferre ( oye 
vert, af.er the death of tne Husband may enttr ; tor the lame 13 by torce Of a mers 
Conditivn in Laws without any Skill or crult annexed tothe eftate, It an Llatanc, 
of a Fem: Covert, Leie: tor ite doth watte, an\{ the Leflor recoiereth in 2n 2:tion 
of Waite» it ſhalt bind ts tvtant and Feme Coverc ; For the Statute etieth the 
a&ion £o reco.er the Lani!l, Ihe lame Laws ct ([uvits and cf other like cates : 
As if an Intant be Goaler, and lulfereth an Elcape, there an aftioniveth., Bur vihe 
Condition in Law be by force of a Starts Law, which giveth entry, and no action, 
a;ifan lotanty or the Huzband felted in ine right of the Witey alteneth in Morin atn, 
there; aitho# 9H) that the Lord of wiom:he Lindisbolden encreth ; yer the right of 
the Iof.nc or Feme Corert 13 not barred; no mocrethanintehe Cate ct a Condition 
in Law by tbe Common Liw, which 1s grounded upon the alienation of che Intanc 
Tenant !or lite, or 0! the Huzbands &c. where the entry of the Leflor is given by the 
Common Law. And to you wili better underitan ti your books in 31 Af. pl. 17. 
Br. Covenart. 71. Plow, (om, Stavells { aſe, 355. Doitor and Student, 113, Vide 31 
E. 3. Age 54+ 14 E.3.85. 23 E, 3. 9% 3 &*+ 3o Age 032. 4£6E. 3. 

Note Reader, That a Condition in Lav by force of a Statute which giveth a Re- 
covery» is fironger than a Condition in Law without Recovery : tor it Letlee for life 
make a L:aie for years » and atterwards entreth 1nio the Land and committerh 
walle, and the Letiior doth recoler inan ation ot walite againlt the Leſſee for lite, he 
all avoid the Leale tor years made betore the waſte done ; Bur i: Leſflee for 1;% 
maketh a Leate for years » anc aftcrwatds entieth » and- maketh a Feotment in fee, 
the Leitor ſhall not avcid the leate for years. Soitthe Tenarc maketh a Leaſe for 

$ and aticrwards is attainted of Felony, and dieta without heir. The Lord by 
Eſchear, although that he recovereih by wric of Eicheat , ſM2ll no: avoid the Term. 
Bar afterwards it appeared 10 the prifcipal Calc, that the 141d ſuppoled Feotment of 
the ſaid Prudence was execuied by Letter ct Attorney made by the laid Prudence, 
fxx which caue it was Retolved ihac the tame was v01d, and that the Land did c{- 
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Mich. 6 Jacobi, In the Common Pleas. 
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| bo webb brovehr an affiſe azainit Sic Thomas Knyver Knight, Lord Knyvet ,* John 
Frecharne, and Koger Roles de libero tenemento 10 Weitminſter, and wade his plain, 
de offi-is Magiftr. lndor uns pilarum palmarium ; Anglice, the ofhce ofthe Matter otches 
Tennis playes of che King that now isin Weſtminſter ; And for his title (aid, 7 bar the 
ſaid Office is an artient Office in Wetimintter aforeſaid , 4nd that the Kirg that nw 15, 
25 Nov, Anno 5 . by his Letters Patemts, af his certain knowledge and mer motion , did 
give and gr ant to the ſaid Jehu the aforeſaid office of Maſter of the Terms playes , as well 
within the palace of Weltminlter, 4s of che ſasd Lord the King et ewhere; To have and en- 
joy the ſaid office 16 the ſaid Jehn, during the life of the ſaid Jehu ; by force whereof ihe 
laid Jebs was ſciled of che laid office with the apputtenances for his lite, and that 
he took and received the profics thereof co his own ule, until the defendants wrong- 
fully diſ-(ciged bim: and the Defendancs pleaded No w:ong) no difletun, And uy- 

on 
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on the Evi Cn:ce iO thy INccognitors Ol the Athie this Term , 1t was holden by cle 
whoie Courc, [hat where che grant was in Epgliſh Of the office of the K mos T ennes plays 
in Weſtminſter, that that grant it:all be taken in a reaſonable Leal: ; that 1s tO lays the 
Tennis playes {or the Kings houthold, and .nut only for the Tenris play when the 
King him{e!t playerh in his royal pation; For the King 1s the head of his houſhold > 
and therefore trom the molt worthy part , the Tennis playes tor ine houlhold may 
he weil called che Kings Tennis playes ; SO where 2 Commulhon 1s made tO take boyes 
fivging in Ca! hedral Churches, &c.or other places where chilcren are tavght 10 ling, 
for the furniſhing of the Kings Chapel, theſe general words by contiruttion of Law 
have a realonable intendmenc ; ſc. that ſuch boyes as are brought up and taughe to 
ng 10 feck and &ct their living by ir, may be taken tor the Kings Chapel ; bur the 
ſon of a Gentleman, or any otner who 1s taught to 110g, for his ornament, de{izhr, or 
recreation, and not thereby to get his ltving, cannot be taken againſt his will, or the 
corſents of his parencs cr triends ; and io 1t was re{olved by the two Chiet ſuttices, 
and all the Court of Star-chamber Axno 43 Eliz. inthe Cale of one Evans, who had 
"by colour of (uch Letters Patents taken the Son of Clifron ( a Gentleman in Norfolk.) 


, 


7, 

rf 4 

or - who was taught t0fing for his recreation - which Eva; for the ſaid offence was 

of” 4 APE oriexoully puniſhed. And in the Caſe at Barr divers Queſtions were moved , in 

= 4 F& what cate an Allile lay by che Common Law, and 1n what by the Starture of 3+, 2. 

78 Pa EP: 25: Ir is to be oblerved, that at the Common Law, there was but 2. forms of 

p w” Fa Writs of Alli & of Novel diſſerfin, ſc. Aſſiſe de libero tenememo, and Aſſiſe of Common of 

ef i} con le aſture \or his Cartel, &c. which was 10 neceſlary, that withour the lame his fr:e- 
208K. np c>uld not be mapured. And the ſame appeareth by 35 eAſ. 7.11. 4 E.2. Af. 

ME.5e 4451 . 11 H, 6. 22. and other books, that Aſſiſe de {'ber#renements lay of Lind, Ren, 
: and all other things whereof a Precipe quod reddat lay at che Comron Law. Bur of 

w/ profirs appender in a certain place, the Statute of Weſt. 2, Cap, 25, gave an Alliſe of 
© Ne , Novel diſſeiſminthe place of a Quod permicttat, which was the remedy for them at the 
{pyP "Common Law before the laid Statute, as is to be feenin4 E. 3. Af. 449, 8E, 2. 
He? /n eAſſ. 384. 16 E. 2. Aſſ. 379. 31 £.1. Aſſ. 449, &c., Andiniome caſe , the Sta- 
fac 454 tute giveth an Alliſe in cale where'there was not any clear and certain remedy at the 
' Common Law ; for it one had not{uch profits appender bur for term of his life, ic 
was holden that he ſhould got have a Quod permittar of them, becaule that ſuch wric 
was in the natureofa Writof Right, as appeareth in 30 E. 1. Ouod permittat 9, 
where 10 4 Quod permiutas battel was waged, vide4 E. 3.38. 32 E.1. YI MIT, 
14, F.N.B. 124. B.C. And theretore the Statute faith, Thar 4 writ of Novel diſe 
{ciſin ſhall hold place in more caſes than un bath done heretofore ; And hilt the Statute be- 
ginneth , with profits tih;r., gathered. or received, in the ſ1il of another, fc, as in woods, 
ſcil. cf Effovers of wood, and profit to betnhen in woods, 2. Of Nutts and Acorns , and 
ſuch truits to be gathered in the land of another , which are Examples of profits to be ta- 
ken in woods. 3. Of 4 Corodre, and of the parts thereot, which belong to 1:1/ing aud 
clothirg, \cil, delivery of corn, aud other gitlunls and neceſſafies, as apparel , lodging , 
waſhing, &c. mm 4 certain place yearly to be rece 9:4; which is well explained by this 
word recipierd, for a Corodie 15 properly tobe received, and the Eltovers and thz 
other profics to be taken, ſc. capieng. & colligend. So that the firlt profits are profits 
taker or gatherid; and the Corole Is, 4 profit received. 

4. Ot Toll, and the Fectes therof, tronage, paſſage, pontage» pannage , and ſuch 
like tobe raken1n certain places ' Tolnctam, i, Theolowiam, i, viA@> Grace, & Lni- 
re Vettigal, qued dicitur a vebendo, quia, preftatar de rebus gue Vehunuer a vehendis 
mercibus ſic dithum, unde dicuntyr vettores quirehurt. And Bratton, lib, 2. cap, 24- 
runero 3, Sicuioconcedanr tals libertas, Cre. qued T broloniuns & conſuerudines Capraty 
(which 15 the word that the Statute uſeth, ſe. Capiendi) mfra tibertarem ſwam de = 
mertibus & vendentibus, Oc, See Fleta ith, I,c4p.47. and nofe that Braften wrote 
inthe end of Her.the 3d. father of King Edward 1. and Flat wrote in the reion of 
King Ed. 1, who made the faid AQ. Andinthe Goſpel of St. Marthew, cap. 9. 
ver, 9, Jeſns tranſient vidit humninem ſedemtens naltelomuns © Har. 2.14. Ln. 5. 27: 
Vide 13 E.1. Affiſe 401. No Alliſclicth of fate to a Mill, but a Writ of Sefta a4 
Molendimum, bur of the roll of a Market an Aﬀle lieth ; and foofthe toll of a Mill, 
Vide 23 H. 3. 435. t#> Afiſer 427+ acc. Saotcoll chorouehs toll rraverſe, and toll 

turn, 
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tuca, and ail cnele a man thall nave 10 his Own land ; and yet ic being C1.:clicd of 
them ſhill have an Allie of them. Trowage 15a /þecies of Toll, e: dicitur 4 Trona, 
which tignitieth a beam with which things are to be wetghed, & proprie tronagium 
exigi debet de ponder atione lanariem , preſagium exigs debet de mercibus, as aypearet! 
by a Record 10 the Treatury, Hill. 5 E. 3. Lincoi;, numer, 3%. bur oftentimes ths 
one is taken tor the other. And it appeareth by Fleta, lib. 2. cap. I2. which was 

wri:tet inthe time of E, 1. 10 which time the Statute was made, that Troze doth 

hgnifc a beam» Paſſ 94, and the lame 1s yroverly a Fercy tor the vathing of men and 

cattel over a Water, tor winch the Owner tath 2 Toll : tor1t a manhath pailage in 

the barge or vellel ot another to the Church or elle where, 1: 15 not any profit, bur an 

caitement, whereot no Atliſe lieth, asit15aczudgedin 31 E.3. 4/7; 44, and 19 E, 

2. Aſſ. 399. and 34 A/-p.13. an Aſſiſe «e novel aiferſin doth not lye of 2 Way, be- 

caule it 15 but an Eziment, and no pront to be ik.n, rulem pre ficuum recipiexd. 25 

the Statute ipeaketh. Portage, 15a Toll tor paiiage of catri2ge over a Bridve, znd 

thereupon it is called Pontage, as 22pearetih 3 E, 3, Ajſiſe 445. and F, N. B. 227, 

and Kegifter 259. Rex colleitoribus, Cc. Pomiag. in villa de SCG. Pannage 454 
Toll tor the paving of a City, or a Cawize407 a way) as apyeareth in 3 E, 3, Aſſiſe 245. 
F. N. B. 22. Keg. 259. and 1n old t1Mes 1! was Written pavagine, OT par.rg ht, 
Or pat tag :100m8 , and by C OrTUPtLon Pannaginn, ICs wn, iGT fi, (Fc. Tne $M ature voeth 

turcher, & bus /imil bus, As tor AMurage, ic. toll tor making of a wall for ſafeguard 
of men in time of \Warror tumulr, as aypeareth inthe faid books of 3 E.g. and F. 
N. B. 227. Regifter 259. Cranage,1satoil tor draving of Merchandites out of 
veiſels rothe Whart, &c. 2nd lo cailed, becante the Inttrument is in the form ct a 
Crane. See Dyer 13 Eiiz. 352, and the Look of Entries, 3. So of Srallage, Picage, 
Wharvage , fnchorage, Feaagimm 4 peac d.clum , quod 4 trauſennibus ſolvi- 
Inr. 
5. Of of fuces, Ic. keepings of $0045 , Parks, Foreits, Chaſes, WVarrens, Gates, ard other 
Bay!:wichs and of fices mn fee, from hencejorth an Aſſiſe cf Novel Diſſei/in iball l:e; which 
words ( from henceforth ) have yveriwaded C1vers, tnat an Athie of an Office cid not 
lie at the Common Law, and tqare tome opinions 10 16 E, 2, Af. 379, and that 
po Affiſe lay of any othct» bur of an office 1D Fee, becaule the Aﬀife came in the place 
of a Qned perminttar, which none could have, at the time of making ofthe A , bur 
Tenan: intee, 4:4 E. }. Aſſiſe 449. and SE. 2, ibid. 385. But it apveareth by 
our books that an Athiie lay of an otfice «; ds vere texengents, atthe Common Law, tor 
of a!l that a Pr«cipe quod r:adat lay at the Common Law, an Athie lay. 7 E. 3. 63. 
in Herry the Parkers Cate. A Writ ot Entry in the Per and {i de Balliva cuſtodiends 
parcum de ( barks! cum pertixectits; and 8 E,;.559 56. the Biſhop of Salisburie: calc, 
a Wricof Aiclofthe Beddelrie ofthe Hundred of Cademinſter , and mark there the 
ſaying of Stowfe, 10 E. 3.276. acc. and 19 Eg ll iew 77, Ad cerminum qui pretee 
74.t brought ofthe Soke of WincneFFer ; and exception was taken, that it was a frofir 
iffuing out of no Freehold, er wox allxcarur. 18 E, 3.27. A Formdon of the Othice 

of Serjeanty in the Cathedral Church of Lincoln, vide 27 H.8. 12. 7 H.6.8. 7 A. 
p.12. 10eAſſ.p. 11. The Stature faith Office wm fe? ; yer an Aſſiſe yieth of an Ot- 

tice al:hough that the difletice had bur anettate tor lite ; tor the Statute was made as 
ro that in afirmance of the Common law, as in 30 eA ſe, p.4. tae office of the Mea- 
ſureryz 22 H.6.9. the othce of Packing of Cloaths; g E. 4. 6. the Ofice ot one 
of the Clerks of the Crown in the Chancery, 18 E. 2. Afiſe 377. the otnce of the 
Bedeil ofthe Hundred of Weſt. and Midl. an414 E. 2. Aſiſe 449. andibid. 8 E. 2, 
285, The Archbiſhop of Canterbury by deed deat johamnt porteriam Curic ſue Can. 
tue'ienſir, which grant was bur for life, and yec an Allile lay. $ E.4. 16. an Aſliſe 
of an Office in the Common Pleas, 2$ H. $8, Dy. 7, & 3 Ma. Dyer, 114. an Afﬀtile of 
the Otfice of a Philizer in the Common Pleas, and the Polit where he ticterh was pur 
in view. 5 Aſa. Dyer. 153. Alhic of the oftice of Revilter of the Admiralty, which 
the Plainrithad for life. Note although the proceedings in that Courr be according 
tothe Civil Laws yet the Ottices are determinable by che Common Law : and io 
of the Revitter of the Conhitory of a Biſhov, 3 1 H. 8. br, Grants, 134, Allie lyeah 
of the NDihee of Steward, Bailitts, or Recei.ers of a Mannor ; and alli chis 15 meanc of 


Otkces ot profit, and not of an Offce of charve and no profit, as ic isholden io 27 
FH. Ss, 
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H.S. 12. ab 41 co Ajſiſe 440. Vide 21 #6 53. 4.0. ANU WHETE lone lay in tt.c ime 
of E.as bs afcretard, that an Aﬀhiſc was given by the {aid Statute inthe vlace ct 2 
Ord rerms 1242, there is no Writ inthe Keg /Fer Ot a Quod permictat of an Office; arg 
\=: l have a Ree:fter of H. 2. time, which was lorg b.tore the laid Act; ani I con- 
ceive, that no writ ©! Qued permittat lay Ot an Othce. becauic that a P; Ecipe qued ved 
dat lay of it, as betore 1s laid ; and theretore a man ſhail have an Attile oft an Ofkce 
ut de libero tenemento at the Common Law. And the Statute, as to Othces , vas bur 
2 declaration of the Common Law, as hath been 1a1d, only co remove 2a doubr whic! 
then wat. Ani lothe ſaid words (from henceforth jhall lit) ſhail be contirued , tha: 
it ſhall from hercetorth lye abſg, difficultate, And it appeareth by the principal caſe 
at bart: and by the {aid books ct Othces in the Chancery, Kings Bench and Cummon 
Pleas, that although the Courts are removable in which the Ofhces are, yet i: :{;cy 
be in a certain vlace at the time of the difſeitn, ut {ufhceth : For the words ae pre;/- 
cxo inceto loco extendeth ro Etovers, &c. and not to the clauie of Othces, Vide 4 E, 
4. 2. Andthe Statute ſaith, In all the Cates afore rehearied, the Writ ſhall be as ir 
Was Wont to be, de libero tenemems : So that row ct all protits apprender ina certain 
place, the Writ ſhall be de libero tenemento. Andthe old Wric 1s given in a rew 
cate; and thereforein15 Aſ.p.13. the Writ was general de {:bero reremerto , and 
the plaint de 4. 4cr#s ſalicets ; that 1s, 4 acres ot lancey, and to have reatonable cl.g- 
versin 10C acres of wood, ſc. houtebote, heybote, and the plaint was chalierged, 
I. becaule the plaint ought not tobe dr 4 acrys j.iliceti, but terre, 0 prati, 2. Be- 
cauſe the Piaintit had joyned in one piaint rwo Freehoids, one [c.ihe 4 acres ©! !an- 
cey at the Common Law, and the other, ſc. the LEitovers by the Statutes ſc. the Sta- 
tute of /Y'e#F. 2.c4p. 25. & non allocatur, And there it 1s iaid, that this Term une 
plaint of 2. Rents Services was adjudged goor) for /ivernm ienemert. altionrgs tbe in 
the ſingular number, yet it 15 omen collettivum, Vide 7 Aſſ. 18, andihe Stacy e tur- 
ther ſaith, eArd as before times it hath liez ard holden place for Common of Pajinure, ſo 
ſhall it from hence forth hold plfee, for common of Twrbarie, F 1,0:ngs , ard ſuch like Com- 
mons which any mas hath appendart to Freeholds, or without Freehold by ; pecial deed, at the 
leaſt for term of life : An the reaſon whertore an Allie lay at the Com. Law of Com- 
mon of paliurc:& not of other Commons, was becaule there was a {pecial writ in the 
Reg. tor common of paſture, and not tor any other Common; and in thole days they 
held themielves(irialy ro the torm and order of the Regiſter, which is mentioned in 
the Statute of Weſt, 2. made 13 E.1. cap. 24.) See temps R. 2. Grants 1C4. Aman 
ſhall not haie a writ ot Aſſiſe, qued diſſes fie; eum de libero eſtoverio, and 1 et brilton 
held, {6.4-f. 231, quod locum habet Aſſiſa de qualibet communia pertinent. ad (.berum 
trnementwm, \c. Communrsd paſture twrbarie,&c. and 12 H. 3g. Aſſiſe 417. That an 
Afﬀiſe lay of Common of Pilcarie, &c. And thele opinions bad great probabi.ity ct 
reaſon, bur becavie there wanted a Wric tor them in the Regiſter, for that cat e be- 
fore this Statute an Aſſiſe did nor lie of them, but a Qed permittat ; ard it apnear- 
eth by Bratton, Lib 5. De Exceptionibus, cap. 17. f.413. who wrote a little betore 
the making of the ſaid AR, That Original Writs cannot be chanced, but by Act & 
Parliament. For there he divideth Writs into 3. branches. Surt quedam brctis 
formata( id eſt, Originalia ) ſeu de cur ſu; (which as appeareth there, were ticit 107m- 
ed and made by authority ot Parliament : ) Ouedam judicialia ex eis (id efty ex or:191- 
walibus) ſequentia ©'c. Quedam magiſtralia, que nec ſunt de curſn. nec formata, 14e/}, 
de aliqua certa forma, et ſepius variant, ſecundum varictatem caſnmum fattorum © quere - 
larym : (as are actions upon the Caſe, ations of Deceit, Prohibitions, &c. which 
have not any certain form) &c.) And of the Original writs, formed, or ot courle, 
Bracton wrote divers remarkable things, Breve qu:dem cum ſu formatum ad /imili:udi- 
nem |uris, quia breviter (7 paucis verbis imtentianemh proferentis exponit et explanat , ſicut 
regula juris rem que eft breviter enarrat, &c. Sunt Brevia quedam formata (up Cceriis 
Ca/rbus de curſu, & de Communi Corſilio totins regni conceſſa & approbata , que quiders 
nullatenus maturi poter int abſque conſenſu er voluntate eorum, By which it apveareth» 
that Writs tormed, and of Courley that is, Originals, were at firſt authorized by Par- 
lament, and without Parliament cannot be altered or changed, and therewith a- 
gr-e our books, for in as much as the Original Writ of Aſiſe ultime preſertatiois 
was formed in thele words, Quis advocarus tempore pacis preſentavit nitiman per [01am 
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gee morixa eſt , this torm (hall hold, and cannot be chavged, although that the In- 
cumbent retigneth, as ic apyeareth in 1S E.2, Aſſiſe de Darrem preſentment, 20. and 
F.N.5Z. 1 H. Allothe Writ of Warrania Charts is framed in theſe words, Onod 
1#/te, Cc. warrant at B, unum meſſuagium in D. Fc, unde chartam habet, &c. And yer 
it he be bounden to warranty by torce of an exchanee, or by Homage ancelirel, the 
Wri: thail not be aitcred. 9 E.4.49. 21 H.6. 8. F.N.B. 1 34- and many other 
Caj-s may be put upon the fame ground. Alto Bracton further faith;Communia Bre- 
vie inter omnes pro jure generaluter 05ſeryari debent cum ſunt originalia, et actiombus ori- 
gin:m preſtent : And there Ita agre-th Fuzherbert in his preface to his N, Breviens : 
lnevcry Art and Sclence tacre are certain Rules and Fundaments, to which a Man 
02%Hht to g1+E credit and be'1e:, and which he canno: deny : In like manner , there 
arc divers Rules and Fundaments in the knowledoc © theTommon Law of the Land, 
to which a Man ought to eve credit and beliet, and not deny them , which re very 
necctiary tor eno'e who will un !eritand the Law , eipecially at the beginning . for 
gp2n thee toundations the wnole Law doth devend. For which cauſe in times 
paiia very vrroftable book was compoied , called the Regiſter , which contain<th 
d:ers princt,.Cs, by which he ſhall be well inticuRed who would underitand the 
11d Le W3. 

And inat was the cauie> that for as much as there was no Original Writ formed 
of Aſc of nwel diſſe:ſrn ot Conmon of Turiarie, Piſcarie, &c. but only of Common 
of Paiti.re, for thai cau'e no Aſſiſe of novel diſſei/in lay of them before the laid Statute 
ot 13 E.1. An therewith aito Flere agreeth, They are cailed Writs cum font for- 
#+.114 ad "rmilitadnem regals in 15, que breviter et pancers verbis intentions proferentis ex 
paris &t explanat : fieut regia 10 is rem que 6:7 breviter enarra, ©, Et ſunt quedam 
brevis formats ſup certis Capbni, O quedam de curſu, que Conſilio totrus regu ſunt ap- 
probe 4, que qui4m mutars ron poterine abſq, corunden contraria volu;rtate. Surt 
brevis ex cis ſequentia; 134 dicunts  judicialia, A :d whereas afterwards at the lame 
Parliament of weſt. 2.47. 24, Icisenacted, Er quotieſcmnque de ccrero evencrit is 
Carcilaria quod im 12 Caſm repericsr Bre'. et m conſinili caſu cadente (1b codem jure et 
fmili indigente remedio non reperitur, Concordent Clericr de Cancel” in bre' fatiendo , vel 
ptter minernt nuereniec in proxim Parliament. tt [cribantur Caſmn in 915 1s concedere nox 
Bj} 41.6) « ref:raxt tos ad proxim” Parkament. © de Conſenſa jur1{þerigormm frat hve ne 
conting #t de crero qued Cur id Domam Regs de fociat C onquerentibus in Juſtitia perquiren- 
da. And the oreamibie of the taid 24 Chatter was conſonant tothe Concluhon » de 
ex:ero non recelam a ( wria ren1s ine remedio, By torce of which AR the Writ called 
the Writ de Ingreſſ# in con/omili caſs was tormed by the Clerks of the Chancery, as it 
is adjudged in 3 E. 3. Emry 8. winch was given in the lame age that the laid AR was 
made,and F. N.B. 206.f. vid. 3BE.3.13. 

Note Readers at the time of the making ofthe ſaid AR, as it apreareth by Fleas, 
litb.2.Cap. 12. TheClerks of the Chancery ({ which are meant in the taid At) 
were grave, Wiſe, and circumipect men, (worn to the King, of deep knowledge of 
the Lais and Culioms of England : for the words of the book are, Eff autem inter 
carera quoddam of ficium quod dicitur C ancellaria, quod vire provide et diſcreto, &c, mg - 
"e digniratis debet commutti, &c, cut aſſocientnr Clerici koneſti, et circum fpecti, domme 
Reyi yurati. qui in Legibus er (+ onſuetrudinrbus Ang lic anis notitiam habeam pleniorem, Oc, 
And the Writs which chey form, are called brevia Magiſtralia, becauſe that theſe 
Clerks, for their knowledge, were called Magiftri Cancellarie, as thole who wrote 
Writs of Cour'e were an | yet are called Cwrf:or4, Curticors : and as the Wrirs 
which the Curktors write are called Breyia de Curſ#, fo the Writs which the Ma- 
flers draw in difficult caſes, are called Breyia CMagiftralia, Bur when ſuch Clerks 
fo knowing of the Lav failed, then the Judges in many Caſes gave allowance to an- 
tiery forms of Writs, and drove the party ro make a {pecial Count when the Wric 
doth warrant the Count in ſubſtance, although there be variance in Tircamitavce, 
2$in the (aid Caſes of Derrein preſemtmem, and Warrantia Charte, and many others, 
the ſubitance of the one isthe Avoidance and death or Reſignation , but the Cir- 
cumſtarce ; and in the other Warranty is the ſubſtance, and the manver of it bur the 
Circumitance. But when the Caſe will not bear ir, ( as inan Afhleof Common of 
Paitnre, he cannot make his plaine of Common of Piſcarie, Turbarie, &c. ) the lalt 
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Te*ige 1500 Tetcir the tame 4d proximum P .rli-m71:11um , a5 the Statute !p22t.eth, 
Nine Reader, inthe laid State of Feſimm. 2.047. 24. a life before it is tards, ft 
im Negiztro de concelliria nom eſt mv ntum a'tqmoa Breve in iſto Caſs ſoecs oi. And 
theretoce the Statu.e 1r0t1ded remedie 1N it, by which appeareth al!othe Ami 4- 
ty of the Regitter » WiIICh 1354S 2Ntient as original Writs, of whoſe Antiquity tee 
in the preface to the 3d. pare © my Revorts, Andinthe frinctval Cate Exception 
vas rakento the ylaint, becaule that inhis titie he faith , Ovod Officiny ryeaict, £4 
artiquzm Offi im in Veſt m.preas/t.quodque predi't. Dominus Rex nw © tize lirey.ng 


ſuns Parerees,&c. conceſſ;t eidems Jeu Officium A'agiſtri Ludorum jil-rnm pln; a”, 
&c, H-:bend, idem: offic u 7 cidem lehn, durante vita ſua, &c, And doth not (iow 


that avy proac 4Ornh belong to the faid Ofhce. Ania man (hail ro! maintzin zn 
Afſize of an Office without: profr, as the book 15 in 27 H. $. But it was artwered 
2nd reſ>1ved » That the plaint was well enough ; For 'rue 1tis, that of an Ottice of 
charge no Allize lyeth,as it is holden in 30eAſ.09.4.3E, 4,22. 27H, 8, 12, 
And ; o eAſſ.2.4.There the Ailize was bronght ot the Otace of Mefſ>r of the M:nnor 
of D. with te appurtenance*:s And there Shard co0k a ditterence.between :n anci-ne 
Office, and a new Othce ; Forinan Alhze of a new Otace firtt ereted and 2pnoinr + 
ed, there the Plaincitt ought to ſhew whac foe or rrofit 1s graned for the execciiins 
of jrgor it cannot have a tee and profit belonging to 1ts as an antz-nt office mav. And 
there Bu-tos: ſaith , that their oprmion was » That 1ta man maketh his Plaint of an 
offices and of the rrofit 4 the plaint had abzred ; tor by the recovery of the office . 
the fee and rront as parcel of 1t » ſhall bz reco! cre), Ani therewith agreeth the 
book in 8 E. 4.22» where inan Allize ofan oface inthe Common Þ.cas, he m2ce 
his ylaint ot ine othce and tee, and wages and commodities; and ( hnte excorted 2- 
oainlt it, becaule he complaineth ot one thing twice, /c.o:the Ottice, and ot the 
tee : /erxy , who was of Countel with tne Plainiuft, we have amended our vin: + 
For ic is no other but of the othce » wita the appur:enances : Pigor, then the YE. 
15 not good : For a man ſhall not maintain an Afſize of an Oftice withour Profit, 
And the Court held the plaint good as to that, and therewith agree 5 E. 4. :, 
22 H.6.9.9 E. 4.6. And it 1s to know, that ita man be diileited of the who'e 0: 
fice he ſhall hare an Aſs:ze de officio cam pertin, but it he be Giticiied of Parcel! ct 
the profits , he may have an Allize of theic parcels on'y, 22 H. 6. 11. 13F. 5. 
Pleint 23. It a mangiveth to me the keeping ofa Park, raking 2d. a day, and a 
Robe, the piaint ſhall not be ot the office or keeping » 1t I be nor diileiſ d cf 
whole office : Bur ifhe be ditſeiſed of the Robe or tee, the plaint ſhall be only 
thereof. And 3 E. 3. Aſſiſe 175. An Aſſiſe of Novel difſeiſ. was brouche, and he 
made his plaint of a proh:appren er, for the keeping of the Park and wood of Pre- 
ſton , exery day of the year 1 4.04. tor his.po:uter, and a Robe, and the Afliſe was 
maintained. And there Scrope held. that it] have a Corodie to take 4 loates, 2nd 
4 flagons of ale in the week » aithough they 2re bur one Corogie and one Freet:o'd, 
yer it I be difſeiied only ot che bread] ſhai rot complain of both.ſc.of the ale and the * 
bread , but only ofthe bread, otherwile my plaint ſhall abate : But it I be ci eifed 
of 2 of the loaves only , I ſhall make my plaint ot all the forr loavess with wiiich 
grceth 22 H.6.9.and1z Aſs p. 23. Alle was brovghe of meat and drink , 25 : 
purcenant to his ottice. And 1n the principal Cale at bar, The Ailiie tor the Plain- 
tiff againſt Roger Roll; in anobus Spheriſterits, arglu F, Tc npnIs Courts, whereo: cne 15 
called the Clole Tennis Court , and the other called the Brake in Weſtminſter aore- 
faid, and atiefſed damages and cotis, and acquitted the Lord Kxywerr, and /chn Fre- 
born of the diſſe ihn of the laid otfice aforeſaid. 1[deo conſideratum eſt quod preaict, le- 
hu recxperet ſeiſmnam ſnam verſus prefatum Rogerum de officia praditto m prediil' duobuu 
Spheriiteris per viſum recognutorum Aſſiſe preaitls, with damages and colis, & pre- 
dictins Roverus m miſericord'a , T predictys Tehu in miſericordia pro falſo clamore ſao 
verſus prefat. Thomam Knyver » © lohannem Freborn , eo quod ipfs de diſſeiſina pre- 
dict, ſuperms acquietati exiſtuxt , © predict, Thomas & Iohannes Freborn cant inde "nc 
die.&c. And it 1810 know; that at the Common Law, the Afliſe was remedium max:- 
me feitinum , & remedium maxime beneficiate feftinums , for therein the Detend:nt 
ſhall not be efloigned z» norcalt a protection , alſp the Detendant ſtall not tr2y in 
aid, bur only ofthe King , nor (hall nor vouch a (iravgerz nor any party rothe Writ, 
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anleſ; ne enter ;relently incothe vwairante: The fame Law of receive. Aito the 
olea ſhall not remain ior Nonage, neither of the plaintifnor detendant ; and in 
many other relpects tae the 15 fe/tinum remecdinmn * 1t 15allo maxime beneficial; for 
in no 2cti0D at the Common Law a man (hail recover the Landir leit and damages, 
bur onely in an Allie againit the diieuor. See tne Statute of Glonceſter capt, And 
in ſome ca!c,a man i1144l have an Allie o: novel dijjc1/in at the Common Law wheon 
he himte't 15 feitcd of the Freenold of the Land: As when the Lord doth fo often 
dilirein ihe T<nan: ©: the Lap that he cannot manure his Land ; in that caſe the Te- 
nant of ihe land may have an Atiite, and the Writ (hall be general, but he ſhall make 
a ſpecial pizinty inat the Lordl.&c. Cid ONenGuirein &eard the Juogerent ſhall nor 
hy- quod 4:40 ens recuperabi; ſet nam (EFT pr <41ct9! «ms tor the plaintit himielt 
is {eiied 0! the Freehold, but the Jodgement (hall be that he [hail have and hold the 


mann.7 h- ſhalt tae anatile tor thing ia his {e.eral Piicarie, or Turbarie, nd the 


l 
ovoht ts hew that ine defendant c\a1m1n 2 Common ot Palture 10 his leceral with his 
cariei +&c. and ihe Judgment thali not rh ac ne (nail recover {ein ot the Ten: - 
ments » &Cc. Mt that ne tat 1112 2nd hold tae 1:m2 in {ereraltie; tor the plainti: 
himie { 15121 ed of the Freeho'd , and theretore ne cannot make his plaint to be 
dierted of his Freehod; foritisnotlo: andihen the Judgement ſhould no fol - 
low 1. 14 Fit, Nat. Frevet 78.0. 27 A [1-30-& 51.28 Af. pl, 50. Weſjtm. 2. 


Mich. Jacobi, In the Common Pleas ; which began 
Hill. 5 Jac. Rot. 254 1. 


Sms Calc. 


Am:s Game brought a Formdon inthe Remainder againlt W.li«m Sims and Mary 
Ms Wie , and demanded one Houte,and torty hve Acres of Land.iix Acres of Mea- 
dow in 1Werhermond*ord , &c. 1n the Countie of Eſer,ot the gitt made by Henry Win- 
ter tO Stephen his Son, and to the heirs males of his body ; the Remainder to Jobs his 
Son» and to the heirs males of his body. &c. the Remainder to A lice winter, and her 
heirs; and that the demandant was (on ani heir to Alice, and that Stephen and 
Jobn were dead without iiſue &c. The Tenant pleade1 in barr a Fine levied by the 
laid S ephen to William Brown of the Tenements ator*121d 3 By which he did grant that 
he and his heires would warrant the Tenements atoreiaid , with rhe appurtenances , 
&c.againtt all pzople. Atcer which hne the {214 j9».died without if ve,and atterwars 
the {aid Stephen ied without iftue. Atter who'e dearth the watrantie of the taid 
Seph. ſpecified in the (aid Fine did deſcend to the tat Alice: as inter and aeir of the 
1d Sreph.and atter the deſcent of the \aid warrantie the laid Alice diet, atier whole 
death the warrantie aforeiaid did deicen ts ro the ſaid Zames, as fon ant heir of the 
ſaid Alice, 1nd demanied Judgemen: it the {aid }-mes thould have ch 2ction atore- 
ſaid againitthe watrantie atore!atd.&c, The detendanc conteiied the Fine atore'at 1, 
&c.and the death of John Winter withour iſe » 2nd that the taid Stephen died prot, 
&cs Bin tarcher lat 1, that che ſaid warrantiz of the faid Stephes did deicend to the 
faid Alice, as Sitter and heir of the taid Stephen , and to one 7 homa/in Rampton as of 
coheir of the lai | Stephen, and ſhe wed how: And atcer the death ot the laid Alice 
the12id warrantie as to one moitie of the laid Tenements did deſcend 'o thelaid 
James as lon and heir of the ſaid Alice, &c, Upon which the Tenant did demur in 
Tet 5 L2w; 
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Law; And it ihe 1aid warrantie which deſcended uvon both the heirs ſhuuig bare 
the faid Alice and her heir tor the whole , Or for the moitie, fora:imuch as the Lid 
warrantie deicended upon both ; and Alice onely had right to the laid Land , was the 
queliion. And it was vbjeaed that it ſhould be a barr but tor one moitie , becaut; 
the watrantic doth not deicend onel y upon her bur upon the ocher hlter. And the 
cale in45 Edw.3.2 3. Was ciced , which 1s abridged by Br, Warrantie 14. Where he a- 
bridgeth the cale tO this effed. Husband and Wite Tenants in (petal tayl, tro them 
and the heirs of their bodies have Iilue a Daughter , the Husband diicontinueth the 
eliate tayl with warrantie, and the wife dieth; and he took another wite , an nag 
Jiſue another Davghter , the Husband died ; the eldeit Daughter rook Hu bang, 
and they brought a Formcony&c. And the Tenant did r. butt for ove mottie by rea- 
ſon of the warrantie and aſſets , and recovered tor the other moitic, for hz: could noc 
rebutt for the other moirie, becauſe chat che warrantie d1d not deicend onely upon 
him. Bur it was reſolved by Coke chict Jultice, and the whole Court, That inthe 
Caſe at Barr Alice and her heir was barred for the whole ; for the warramic is cn- 
tire and extendeth to the whole Land, and is a barr to every perion upon wiom the 
ſame deſcendeth of all the right which he hath in the Land ; and if each of them hach 
right jointly or ſeverally, each is "4 and 1: one onely hath the right and the 
other nothing, ſhe which hath the O righe ſhall b- barred of the who'e ; tor 
as tothat purpoſe the whole warrantie doth deicend roeach of them. And there- 
with agreeth a Caſe adjudged in the point in 5 E.2.#/arrart. 78. wher: Sitil bro: git 
2 Sur ci inv.ta, of the icilin of Meargerie her Grandmother ; th= Tenant pieaqs, 
that the ſaid Sibil is cobeir with Elin and Hand, to ove Waker,:theircolen, whoic 
heirs they are, and that the laid Waker did cnfeofi the Tenant with warrantie, } udg- 
menty,&c. And there it is objeRed , That in a manner as one ſhall vouch he ought: 
to rebut, bur you cannot vouch us guaſ# dicerer, that he (hould not vouch one one1y, 
becauſe the watrantie deſcendeth upon all, and inthe ſame manner, that hz ſhould 
not reburt onely againſt one, bur it oughe ro be for a third part, b. caute the deman- 
dant is not fole heir to the warrantie. To whom Hervie chict Juliice aniwered ; 
You are three coheirs , and the Tenant may barr you all , ergo , once alove. And he 
ſheweth the deed of Falter , hole heirs you are, which you do not deny, wheretore 
by Judgement of the Court, you ſhall rake nothing , &c, And therewith agr.eth 
4 Hen.7.13, where itis holden, That if three Coparceners alien in tee with war- 
rantie, every warrantie ſhall be collateral ro the other, and yet the warrantie of her 
who firſt diech doth deſcen upon both the others. And the Cale in 6 Edw, 3, 5c. 
was in efte&, That A ſeiled of three Acres made a Feoftment to one B wi:h warran. 
tie , and died ſciſed of the other rwo Acres, having lilue two Daughters, who 
make partirion, and each hath one Acre, the Wife ot A. doth purchaic the parc ot 
one Ccoparcener; and afterwards brought a Writ of Dower agaivit Z, who vouched 
the rwodavughters and heirs of A.the one (who had entecfied the demandant o: ber 
part)enrered intothe watrancie, as one who had nothing by deicenc, the other plea- 
ded all che (aid ſpecial matrer, pretending that foraſmuch as the demandant hath 
purchaſed the part of one, that ſhe ſhould por recover the whole in value againit the 
other, but for a moity, becauſe that the warrantie did deſcend urop both. But it 
was adjudeed, that he ſhould recover the whole value againſt her who had by de- 
ſcent ; for when two men are vouched, and the one hath nothing , the other who 
hach ſhall anſwer the whole in value, and yet the warrantie did not deſcend vpon 
him alone. And it was lawfull for the woman demandame to purchaſe the part of the 
one and therefore it ſhall not prejudice her. Vide 11 Hen,4. 20. 41 Edw.3.3.10 H. 
7-13. And it was ſaid, That the Book n4 5 Edw.3.2 7. doth not warrant {uch opini - 
On, a$ hath beencolleRed upon it ; tor the principall caſe in the book at large (which 
is the Fountain ) is that in a Precipe quod reddat , the Tenant did vouch two as heirs, 
and ſaid that one was within age, and prayed that the i arol mighe demur ; the 
demandan ſaid that he was full of age, and prayed that he might be inſpeaedin 
Court ; uron which procels was awarded, tiel fhgnatur ſub (uo pericwle, at which day 
he came not,nor no Writ was recurned,and the demandant prayed Judgement for the 
moitie,becauſe one of them who was vouched made defaulc, and prayed Sommons ad 


Warr.againlt the other. To which the demandant taid » That Sommon, ad # arrs he 
coul4 
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could nor have, becauſe that he who is vouch is demandanc : To which che Tenant 


ſzid , That che Anceltor of theſe who were vouched by deed which here is, did en» 
feof one R, with warrantie, whole eltate we have, Judgement if againit the deed; 
with averment that he hath ailers by deicent., To which the demandant ſaith, thac 
he hath nothing by deſcent. And the Court gave Judgement for one moicy inreſpe& 
of the detault ot one of the vouchees which the Tenant hath lot by his voucher, for 
which moit1e he canplead nothing ; and tor the other moitie , although he hath 
ionched the demandant by a lirange name, and io in a manner pleaded inchief, yer 
f{cra\much as the demandant hath taken him from this voucher as to him, becauſe he 
is denandant himielt, he may plead the watrantie and allers in bart for the other 
moitie, Upon which plea no Judoement isgiven inthe book » and therefore the 
Court regarded not the jaidcollection of Brock, foraſmuch as the book is adjudged 
upon another point. /c..upon detault of one of the vouchees ; but it was affirmed by 
the whole Court, That in the {aid Cale of Warrantie and Aﬀers, the lineal watrantic 
i5a5emire as the collateral warrantie ; but 1n as much as the lineal warrantic is not 
a barr tothe 1tive in ray] withont aſlers, and ailets is to be adjudged according to the 
value, which may be more or leſs ; for this cauſe the lineal warrantie ought totol- 
low the ail: rs, becauſe that without aflerts the lineal watrantie is no bar. As it 
warrantie and aſſets be pleaded ina Formdon brought of four Acres, each of the 
yearly value ct twelie | ence, and iſlue is taken upon the aſſets, and it is found that 
but one acte of the value Gt twelve pence deicended, it isno barr but for one acre » 
a$i: 15 holden in 42 Edw.3.15. 21 Edv. 3.9. again the book in 21 Edw.3.28. Buc 
. oth. rwile it 18 in debt or annuitie brouvhe againlt the heir » becauſe that Lands of 
their nature are dev itable, and the demandant in the Formdon may recover part-and 
be barred of the rchidue ; bur debr or annuitie in tuch caſe are entire , and not devi- 
lat'e,as1t is faidin 5 Ach, Amntity ls Annals ant debitums Index nec ſeparet ip- 
ſum. Andthe opinion of the Lord Brook, although it was not well colle&ed our 
of the book was atnrme.s for Liw, it the yult Aſſets gt the Land in demand, and not 
more do: h deicend vpon the demandant and the other daughter, tor then the de- 
mandant cough: to recover the moitie,becanie ſhe hath no afſers but as to one moity)z 
ard the lincal warrantic onely 15 no batr, But it the moitie of the Land which de- 
{cendeth von the demandant be of equal value to the Land in demand z ſhe ſhall be 
barred of the whole, for a lineal warrantic when aflecs tothe valine of the land in 
demand deicendeth, is as en 1:e and tull a barras to the demandant of a collateral 
warranties, deicend the watrantie in the one caſe or in the other upon the demandant 
oncly, or upon her and any other. And the Statute ot Glaweefter doth enaRt , That 
it the warrantie ot the Tenant by the curtehe be pleaded, the heir of che wite (hall 
not be barred by the deed of his Father » from whom no inheritance doth deſcend, 
&c. And it inheritance doth deſcend from the part of the Fathery hen be he barred 
ct the value of che inheritance which deicendeth to him. By torce of which Sta- 
eute , the collateral warrantie which withour afſets was a barr entirely to the whole 
by the Common Law, is now but a proportionable barr , having reipeR to the atlers 
deſcended ; and the lineal warraniic and atlecs pleaded m Formdon 1n the deſcen- 
der is taken to be within the equitie of the faidaR; as it is reſolvedin 11 Edw.2. 
Srathans Garry, 21 Ed-3.28. 38 Ed.-.23+0c. Plow. Fame. in Fulmer ftons caſe , fol.110. 
But where io the ſaid Falmer tons caſe it is ſaid, if inthe one calc or the other aiſers 
is noc defcended at the time of the Allife of CHortdanneefter , or Formdon brought, 
bur afterwards ailets deſc:nd, that the Tenant ſhall have a Scire facies in the cate of 
warrantie made by Tenant by the curtehe; to have the land which was of the teifin 
of his mother, and not of the atiers by the expreis porview of che fard Starnre of 
G/oweeftcr, and in the cale of warrantie made by Tenant in tail which 1s taken with - 
in the equirte of the (at a&, the iTue in tai 1 ſhall bave a Scire facias xo have the 
allets which atterwards deicenderh, and nor the land giren in tail: andequity iz the 
reaſon that me cale taken within the equitie of the former Law ſhall not tollow the 
per: i-w thereof, buc ſhall have another and diverſe conſtruction; for equitic requi- 
reth that incertaintie be avoyded, as the author of contention, and that there ſhould 
be an end of controverhes according roequitie and right, the final end of all Laws : 
And .heretoce ihe (aid Sracute of Clencefter well provided an abſolute and jult end 
ro 
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Wn as Ciic UL 1 cual, by ih-c:utchic of Lena in Fec tunpic : tor when the I. Dertin 
eef ich cls aticr atlct+ celcen1e | doth recover ihe inheritance ot the Mother wich 
he hath purchated. the «me m xeth an end ot that controverbe , io that the deman- 
dant or his beirs -a1l be by fo c« of the faid Act barred tor ever io claimthe 1aid 
\ Lind, But ifin the laid cats Of Formdony theTenant atter aliets celcenued ſha!l hare 
as AI/4 Scire facias for the Lind 1naiied then 1 the allets (hall be allened, the 11i\ves inhe - 
ri:ab'e tothe elite tail may by Wri. of Formdon inthe de':ender recover the l:2nd 
Go in tail- which ſhall be cauie of new ie and contention and (hal! no! arpiw.rione 
b hg 9f/ final in:en.10n0! the purviiw ot the fall act ; and thcretore accordiry tothe rulc 
-2 ” of Wi dom + Sapiens mcrpit A fine , tom:kea perpetual barr as Weil in th, ( Caſe aSin 
46 ae t4ur*he other. It was aijudged r.atonabie an contonant tO the tival intention the 
Hh makers of the laid Act, I hat in that cale of anctiate tail th. Terant ſionld hate a 
Sci ef «cias ,to have the ailets which ceicendeth 'o the 11ce intayiimn Fee timple, 
which as to them (hall te a perpei ual barr againtt tim and tit: heirs, which in ut 
and yro oriionable equity ag:eeth with the other cafe, Vide 43 Ed. 4.26. & go £4, 
3-39.75c., Where it1 ho.den that It a Watrrantie and Al cts be pleaded acaintt ihe 
hue in tayl, and it the deman.Jant hath no: hing by deicent zand Land de'cenceth to 
the ive atterw ds, he ſhall have a Scir: facias tO have the valve, And iheretore 1t in 
a Mortdaunce;;er, Cefinuge, Aiel Bejwel &c. th- Tenant ; (e:veth the warrontie of 
the [enant by the curtetie with al ets, of 1n 4 Formgdon the Tenant picads a incal 
W:rrantic with afi-ts, and the demen 'ant taketh 1ifve uv onthe a'lets , and it 15 
fund by Irq ett that nothing deſcended tor which the cvemandant recoiereth , and 
after (hat recorery afles deicende:h theTerant thall Levct haiea Sore falrds to take 
the benent of the 1alu Acts for di.ers realon*. 
I. Bccaule ihc iayd tryal is fo peremptoty to him , as 1t Aſtets had been tound by 
the Irqueti, 1: hid been tothe demind-nr. 
2, lnere is no Record upon which he can ground h1s Scire facias 
3. By the putting humie.t ugon the tryal of Atlets, he hath wai.ed the adiantace 
which he might have had u; on the laid Act. 
4. He who wi'l take b.neht of that Att ovght pot to begin with fali:ty, But it the 
T<n nt wili take b-netit of the laid Actyhe ought to plead the watrantie, and to ac- 
N know!iedze 'he dem.ndants title, an 'pray the advamage © the Statute where Ai- 
U)] {ers (hall atier deſcend, to be laved to him , and uron that Record , when Ai ets ſhall 
deſcend he (hail bave a Scire facias; and that itandeth with the Let.er and intention 
ot the 11d Act; torihe words are { by wii of Judgement which iſſue our of the Roles 
of t. e Juſtices.) So that the Scire facias ought ito be grounded upon the Roles of the Ju- 
ces. Allo the Statuie goes further ; To Reiummeun the warran'ie , as it hath been 
k. don. in 0cher caſes , ſc. where the watrantee or vouchee cometh in Court, and 12ith; 
& that nothing is deicended io him from him by whoſe Ceed he is vouched, &c. which 
if the Tenant capnot gainlay, cc. he ſhall have the benefit ot the Ati ets which a'ter- 
wards deſcendeth to the youchee ; but it he raketh itiuve that alsers 35 deicenced to 
him) and the lame by Irqueli be tound agaivit him. that nothing de'cended,, then he 
ſhall never hare ary beneti of the afl-ets which ſhall afterwards deſcend to the 10u- 
chee. But 1: was laid, It aſsers be ound by the Inquelit, but not (© the value, there 
the demandant (hall have benefit of the aſcets which afterwards deſcend, b-caulc the 
\ouchees plea is faiſe; and on the o& her part 1t ſhall be hard rodri.e the demandant, 
who 1s a !tranger, to know the preciſe value of the Land which the vouchee hath by 
deſcent, but he may well take knowledge whether he hath any land by deicent trom 
the !atre Anceltor of not. And in this Caſe diiers good ditierences were obler- 
ved, hich do a; pear in our books, | 
1. Between a collateral Warranrie , and an Eftoppel - for a collateral Warrant ie 
ſha!l bin4 the right of him whoclaimeth , not by him who make'h the Warrantie ; 
but an Eitoppel (hall bind only the heic whoclaimeth the right o! him ro whem the 
Ei.oppel was: As at the Common Law betore the ſaid Statute of GlouceFer cap.3. 
If the usband had a'iened the Land which he had inthe right of his Wyre with 
waTſrartie, and ihe Hu-band ard Wite die.i,inthat caſe ihe right deicende.i from the 
wr, and yet that warran 1e being coliateral to thetirle of the Land ſhould barr the 
Waves heir, Buc it is adjudged in 18 Edw. 3.3, That where Lands were con- 
veyed 


- 
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y<Jiuthe tusdendand Write, and tothe heirs of the Husbang, and the Husband 
g1.e them intayl, and the Hnevand dyed, the Wie ſhould recover the Land againtt 
tne D-nee b; \\'rit © { a. in Uitay {1} pong thac ſhe had the Lands co her and her 
heirs in Fee; the Wie a'ter the Recorery enfeoied another, and died, the Donee 
m cayl dieth wi.hout iiſae, the 1.'ue ofthe Husband and Wite brought a Formion in 
the Reverter avain!t the Teonee of the Wite ; and although that the ilſue was heir 
tothe Wife why was eltopped by the {aid Recovery inthe Cxi in wa to fry that 


ſhe h:d a lever eftar: than a Fee hmple, yer the 1iive whoclaimeth the revertion of 


th- Lard as heir to the Husband, ſhall rot be bound by that ettoprell made by the 
Wie, although thithe be heir to her allo, for then by her own act the Wife who 
hah bur 2n ettate for (112, might bart the her who hata right, and whoclaimeth as 
heir to h1s Father; But a Co:Jatcral warranty catino: takegtiett without the At of 
God , ſcilicer, the dei of him why maketh it, and in the mean time the cliate 
to which, &:. my be dehated, Bur in this point the warranty and the eltop- 
peil concurr, thi both ſhall deſcend vpon the generall heir to him who made 
the warran'y or ({to>pelly and not pon the particular hoir, as upon the youn- 
eer on, Ard not upon the Sitter of the hait blood, &c, as it apyeareth in 
35 H.4<. 74. ar1 as ihe heir who doth nat claim the land as heir to him who made 
the e. 075:1, as 1251 been (aid, ſhail not bz bound thereby for his diladvantave : {5 
in the fim:c:{2 he il not be capable of the dilad-an:ages , if ic be not in ſpecial 
Cafes, Anitiheretior: 1: is adjudgedin 3$E, 3.10. Taat it a woman her felt bind 
her fe't and her heirs to acquicalto che tenant and his heirs, and atter the woman 
tokerh a hazbend, and ine Tenn by his deed doth grant tothe Husband,that he nor 
hisheirs ſhall be board tothe laid Acquiraly, and atterwards the Husband and Wite 
haie ilive and Cie, this 1:3ve, aichoogh he beheir to the Husband, yer becauſe thar 
the bond of Aconitel doth d.fcend to atm as heir to his Mother, he (hall not be ca- 
- 1 > 4 KA "" 
pav'e of the laid advantage © the laid diicharge, qu:e beres dicitur ab beredintate , tt 
rez het editas ab £r:de. Dur therein allo there 18 a diterence, between advantages in 
erols, a5 inthe ca/e in 33 E. 3. and advantages waich by the grantare made appur- 
tenant or incident 10 anvther thing; As it a man be leiled ofa houſe in the right of 
Ins Wite, antanher cranceih tothe Huband and his heirzy to have tutticient e- 
lio-ers to burn in the t2me houe, in that cale thee!iovers are appurtenant to the 
houſe, and ſhai! deſcend to the iilve of che Husband and Witz. Soif one hath a 
Loc ofthe vart of his Mother, and on2 granceth to him, that he and his heirs ſhall 
hiecompetin: hav ebote tobe burnt inthe ſame houie, the ſame is appurtenanc 
the houle; and z!though 1: be a new purchale, yet it ſhall goe with the houſe ro 
te heir of the v3rc of che Mother, The fame Law it a Man hath a Renrt-ſeck by de- 
ſcen: of the part: of bis Mother, and the Terr-Tenant oranteth to him and his heirs 
that he ſhall diltrein for the Rent, &c. the lam? is as appurtenant tothe rent, and 
hall goe with:he ren: to the heir ofthe part of the Mother. Andio itis holden in 
5 E. 2. eAvewric 207. in Jordans Cale, That where eA lice was ſeilted of a Manoor 
18 fees and took ro Husband ore Jordan, and had iilue $544 ; and afterwards Jordan 
1d his Wife died, and Sib/ was (cited of the Mannor, as heir of the part of her 
Mother, who b-fore the Statute of Ont Emaorcs terrarum did enteoft P. of parcel 
of che Mannor by 4 5. rent, and atterwards 5i64ll died without itiue : And there the 
Queltion was: Who hou!d have this Seigniorie and rent of 4 5. newly created , ei- 
her the heir of the part of the Mother, or the heir of the vart of Jorday the Father ? 
And there Beresford Chief Jullice of the Benchſaith » When Sibill enfeoffeth P. of 
Farce! of the Manner which d-{cendeth to her from Alice, theſe Services are then 
2mpurten:n! to the Remainder of che Mannor ; by which che death of $:b:/1 withour 
beir of her body cannot deteat this appendance. So it isholdenin7 H. 6. 4,6. 
Thar if a Man be feiled of land of the part of his Mother , and mak:th a gift in tayl 
Fendring rent, this n?w rens which is incident to the Reverſion, ſhall goe with rhe 
ae.crſion tothe heir of the part of the Mother And it isto be known, that there 
* 2 Ciiference bet ven Efioppels or Conclutions which ftand upon recompence, 
ind other Etjo-pels which Rand upon aftirmance or admictavce of any matter by mat - 
ferofRecord: As if an Abator marcieth with the Right heir, and hath iffue by her, 
ind the Abaror maketh a Leaſe for lite rendring rent, and he and his Wife die ors 
this 
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this calc tne 1{ive ha 0 (NE Nicer Rignt of ihe par. ut int. Moti, and yEL Ut he aC- 
cepcerh the rent, and mak<th acq-/ittapce, i thail e! 0, him and his heirs to aroid 
the ſaid Leales in ipect of the acceptance ot the Recompence : and the 'cwith a- 
oree 57 H.6. 27. Vide 28 H. 6.24. But an Ettoppel Winch accruc.u by admit- 
tance, Ac. Of Record, ſhail not coicinde the herr who ciaimeth proc the Right by the 
Game Anccltor as it is adjudged 1n 18 E. 3. atutelaid. 


Mich. 6 Jacobi, In the Common Pleas, 


Roger Earl ef Rutlands Calc, 


[55] R Earl ol Rutland brought an Aſſjſe of Novel 4 ſſeifin agrint G [vert Earl of 
»orewsbury, and others. complaining bun i© be dil. c1 ed of his Freeh 19 in Clip- 

ſ»- 10 he County of Nuttingbam. and ma e hi plaint to be diieiſed of ihe Of 1c of 
Keeper of ih< Park cailed Cipſon Park. 2nd ef ihe p.nnage and herbage of the 1aid 

P.rk of <'{ pſ-n atoretaid : and tortiitle of Freehold of th. ſat t otnce. ard of the pan- 

p. ge nd herbage atoreiaid, the plaintit {a1d, Thai Quieen Eliziberh was feiled & the 

jaid Park 1n tee 1n the right of her Crown aniih. 19h of CA icb, Anno 10, b her 
Letiers Patents gran-ed tO Themas M rkbam | 1q; the otfice of Keep:r of h r Pack 

cailed Clipſer Park (withour ſaying preds t.) Anitihe laid Trom s Ma kh am 2fore- 

{aid,o- her Pars calicd ( ir ſow Park, feen or dinavt. & conftitmir per eaſdems Liier as Pa. 

tences, To have andiohodiokim tor rerm of his lifes with al: fees due and accn'1n- 

me: ; And further granted by the 1aid Le'rers Patients :o the laid Thomas 1M irkbom, 
pannags :m & herbagiam predift, Parci ſui de lipſen, To have and to ho & (he 1214 
panneyg and herbage ro the laid Thom as ' Alark em tor term of bis ife. A 4 2'ter- 

wards the Q1een 1o 1. 1ſed of the ſaid Park a+ is 2forelaid, 01-d thereof ictled, After 

whole deail, the laid Park deſcend-d to the King that now 1+: andihe lid Th.mw 
Markham of the {aid Otace, and pannige and herbage afore(1it, in for + atore +14 
being iced, the laid King, 9 Jani Anno Regri ſui primo, by hi: Letter Patents &c. 
reciting the laid ettate of the \ai! Thowas M rkbam ofantin the vorcaid prei cs, 
{> as beforelaid granted vmco him, eranced to the !aid Earl of Rucland the aforeiaid 
office of Keeper ct he aforelaid Park, called Clipſen Park, To hare ard to hold to 
bim tot his life, io ſoon as the ſaid Office,by death ſurrender,forf. ir ure. or any other 
wayes whatloevery ſhould become void, withall Fezs &c. Ard further granted by 
the lame Lecters Parents the 1ai th rhage and pannage to the (aid Earl of Kurlard tor 
rerm of h1+ iite { withour ſhewing when the ettate ot the h rbage and pannage ſhould 
begin adco plene et imtegre p ont pred, Tho, Markham, &c. babuic tent ſeu gaviſus 
fur &c. And afterwards the faid Thomas Markham 9 FHartii, Anno quarto Keg 's 
ence died, after whole death the Þ 1imtif was (cifed of the tai t office. and of the her- 
bage and pannage, 111]l-difieted by he Defendants. To which the Detendants plea- 
ded th: g ncrai ulue. Nwltort, a#l drſſeiſin; and as to the ofhce, the Recogni! ors of 
the Ally. found for the Plainrit; and' as to the herb:ge and pannage they tound the 
Letters Patcnrs at large as above; and it the herbage and pannage pats by the {:1d 
Lerters Patents they found for che Plaintif. And the mat-er in Law was uch, The 
King ?rans the herbage and pannage of the Park of C.ro The, Markham for lite , and 
sfrerwards the King reciting the gram to Markham. and that he is \i« ing. grants the 
herhage and papnage of ihe faid Park to Roger Earl of Rutland for his life, wi houc 
ſhewing when it ſhall begir. And it the (aid gram to Roger E.nf R.ot the ſaid herbage 
&c, were good or noty,was the Qneſtion. And it was Objeed, that the (ai | grant to 
Roger E.of Rutland was void for the incertaimy ofthe beginning therof, for it caonor 
begin preſently, becauſe that then Ma khow had it for life, and it doth not appears 
that it ſhould begin after the death of Aſarkbers, or forfeiture, or ſurrender, or when 
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bo ſhonid begin, an1 for iuch incercainty the orant inche Kings Caie (hall be void. 
And che caſes in 3 H.7. ni. 6 H.7. 14. and 8 H7. 2. were cited) that the King 


cannac grant the Revernonot an office which one hath for life; buc may recite how 
chat ſuch a one; #44021 &' revear ſuch an office for rerm _. of his life , and grant Office, 
pred. poit wvo-teme, &c. but if the King granceth the office ts anorher ( without (ch 
ipecial recical-) for life, the 2. grant is void, Yoder B. 4.1.6, 32 E. 3. Avent, 
113- Buca was Retolved by Coke chief Juttice, Wimſley, WAarburion, Dancl, and 
Feſter Jallices, thac the ſaid grant of che herbage and pannage was g014; and inthis 
cale divers points were reſolved. F ; 
1- Thac the Kiog bach divers manners of Inhericances, 1. Some togive only in 
polſeſhon, and nor in reverhon, as 2 Corodie ina houle of Religion, or roPreſerit ©© 
a Charch of bis Parronage ,as it igagreed in 39 H. 4.48. for in thele caſes, and other 


like, tbe King bath bur. a Preſencation or Commentation when the Corodie er 


Charch is void,2nd noc before and cannor give the Corodie of pretenero the Chureh 

in Reverfion- 2. The King hath fome Iohericances which the King may granc as 
well in Reverbon) as in poriefſion, bur he cannot uſe or exerciſe ther himlelfy as 
Othces, as 1 H, 7. 29.4. a man granteth an office of ſervice , 25 Foſterſhip, &c. cun 
omenibas ter7 is cidens offic. perrinen, the Remainder to che King inFee; inthiscaſe al- 
thoogh that the King cannot be officer to any one; yer the King i capable thereof, to 
oxamc the office to another» which he bimlelf cannot ule or exercite.; alſo ſuch office 
may be tarienced rotbe King, and the King may have an Inhericance 10 it to give, &c. 
V.de 3.6. and 8 H. 7.betore. 3. Other Inhericances che King hath , as wellro uſe 
and cnpjoy bimſelf, as to grant to another, ſc. in yoſleflions remainder, or reverſion ; 
25 Houles, Lands, Tenements, Commons, Herbige, and Pannage and the like, which 


are paiceis of his inhericance. 
for he hath re- 


2. It was Reſolved, That the King was not deceived in hi 
cuaed the cltaic of Mas bbam, which he hath 1b the heed for rerm of 
thac he 


$orant, 
his life, and chat Markbem was then hiving , fo that the K ing well 
could not granc that 10 polletlion, which another then held for rerm of his life, bur ic 
ought co take efteR as 1t might by Law. And the Cale ofthe Lord (bexdess in the 
6. part of my Reports was Reiolved to be a (tronger Caſe, for: there the King miltook 
the Law, thinking that by the (urrender ot che Letters Parents the eftate tayl was 
extin > and that he thereupon was ſeiled in Fee, and therefore he ed the Ma- 
nor in poſleflion ; and yer the Reverhon did pais withouc any word of Reverſion , 
for the grant ought LO take etiect, as by Liw it may; whichCiie ofthe Lord Chan- 
ds was aitirmed tor 200d Law by the whole Court: But inthe Cilc ax barr the King 
mitiook nothing, nor crook upon him to gran: that which he could noc grancsnor was 
deceived 1n any part of his grant ; And when the Kings Charter may be taken co rwo 
intents, in mary caſes ic (hall be caken to tuch intent as is mo't beneficial for the 
ing ; bur it it may be taken toon: inrent good, and ro another incenc voi, then 
for che Kings honor, and ior the benefr of che ſubj2R) it ſhall be raken co tuch in - 
rent as the Kings grant may cake etfeR, for 1c was not the Kings intent ro make 4 
void grane. And herewith agreeth che reaſon, and Rules of the book of 21 £.4.44. 
where King R. 2. granced torhe Abbot of Wakber, thar he and h13 fucceſlors ſhou!d 
not be CalleFores Decimwarum, &c. Concefſ, Regi per { lerums Angle , nec alicn;us in- 
de percell, inchar calc it che grant be taken licerally per Clerum Anglie, that is, per 
trans Cleruns Anglia, the grant is void ; forall the Clergy of England never meer ac 
one Convocation, but every Province hath aſeveral Convocation , and th retore the 
Kings granc ſhall noc be taken in ſuch fepſe, for then che granc ſhall be void; bur ir 
ſbali be caken io ſuch ſenſe as it may and with Laws and that is by the Clergy , as 
the Clergy can granc Tenchs, and hat is in their ſeveral Provinces : and the lame is 
alſo a (tronger Cale than the Cale at barry for here the words of the grant may welt 
liand with the Kings meaning, /c. togranc the herbage and pannage in Reverhon , 
for in poſſeſſion he cannot granc it; bucinthecaſe of 21 E.4. the wordsof the grant, 
and rhe Kings inten varying the Lecter giverh olace tothe Kings intention. And 
the Cale of Sir Jon Molyns in the 6. part of my Keports was cired, in whichcale alio 
the words were againlt the Kings intent, for at the time of the granc there was noc 
any chiet Lord» for then all Seignories were extinguiſhed; bur yer for the Kiogs ho- 
Uun nor 
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F 1 4-4 bus "dxprefſpo cornmm gue tacite fur mihil eperarare And therefore, if the King reciting 


5. Rion, which is to the Kings diſhonour, che | 
"oP «the reaſon and 2ntient rule ofthe Laws as icappeare:h ip all our books; & rafis cer- 


mor, anu LUMNAKE Dis gran co take cnet, 1. was adjudged, nat the reanre was revi- 
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p* -7 ents 2; It was Refolved» Thar there was pot zny incertaincy 10 the (aid cram of the 
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ame (hall begin when the firlt grane thali bee and decermined, and al. 
t or —_— ma 3 wa ſc. death. ſurrender, or forieirurs 3 yet it <an 
determine buc once, and whichof then firft happeverh,zben be gram corke Plain- 
tif ſhall begin: fo thar chere 18 not apy incerraiocy in rhis gran, tor it i3:irfylyed (© 
Law, that the ſ.cond grant ſhall begin after the decerminatzos of che firit 'pravc, o 


that juch2 one holderh the Manor o-D. for his life» grantert! the 'Manwerto 3, for 
his life ; in thiscaſe the Law implierh,chat the tecond grant ſhall rake efteR after che 
.decerminarion of che brit be {ame Law ot 2 gift in cail,or ofa grant in Fee. Ar d 


' /x. was ſaid by Cote ciuef Jultice, and affirmed by orher:Jolice » That oftate time; 


-{uch nice and {irict confiruttion hath been _— tome of _— Patence to 
the force and effeR of themythar many. Lerrers Parenrs are dravyy inco b 
—_— i Gffenderitn of rhe ſubze& j and —_ 


tirnds certitudinems confundity \uch nice and caprious prerence of certainty , doth con- 
found ire and legal certarncys e« maleditta expo firs eft que corrwm pit ut confunaie tex - 


trams, And it was ſaid, That u wasreſolved in Auditor Kingrcale, That where the 


Queen granted a Mannor to B.and his tieirs;(in the premiſes of the Lecters Patents) 
To have and to bold the ſaid Mannor co B. and his afigns ( leaving our heirs in the 
Habenduw ) chat rhe tee of the Mannor did patle by the premiles of the Lrrers Pa. 
rents, and the Habendum was void ; for the premiſes were certain enovgh to pals the 
Fee fimpley avd the omition of heus inthe Haberdums ſhould not overthrow tha: 
which was cercain in the premiſes. * Which Caſe was affirmed for good Law by the 
whole Conrr,for the Queens intent doch-appear ro pals a Fee fimple by the premiſes, 
2nd her grapt ought to be contirued ſecumdums intenrionems Reg is, ot non'in decertion:ne 
Regis: apd when 3 licetal and fin contiraRtion is wade to make his grant void, 
comers intemtionew regis, it foundeth of deceipr, and ir is a great indignity ro him » 
er apices jwris to make his Charter under rhe Grear Seal of things which he may 
lawfully grant, void and of none <ffec) quis aprces jwr is won ſine jwra, And 23 tothe 
cale of Office, it was ſaid» That the ſaid which were cited, prove that the King 
may not grant rever fone officss, for he hath no Revertfion, buc an Inhericance granc - 
able in Reverhon. Alſo when one is Officer for lite, if the Kipg withone recitins 
the ſame, grantech the office to anocher forlite, the ſecond grant is void for want ot 
recital : But no Book ſaich, That if the King reciceth the firit gran of the Office,&c. 
and that the Officer is living, and gramcerh che office unto anocher for life , that chis 
laſt grant ſhall be void » for want of certainty ofthe beginning ; for the Law upon 
che matcer which appeareth, ſhall Jimi the beginning, co the end the King 2cant 
fhall got be void. And Exception was taken co the pleint» for as much as inalleging 
the granc tothe ſaid 7 bo. Markbaw the pieint is, That Queen Elizabeth did grant 
the Office Parci ſi vocar. Clipſos Park, ( withour ſaying predict. ) and therefore it 
was Objected, Ir ſhall be intended another Park. Burt it was Reſolved, That 1p- 
on Conſideration had of all the parrs ofche pleinc i appeareth, that ic wes the ſame 
Park; For the Plaincif doth begin his pleincy pro cit»lo libers renementi de Officio pre - 
4. Aiſoheſheweth, that the Queen was ſeifed, 8c. de Parcs predift. and (o (cis 
ſe i granted Officiums Parci ſui de (fipſown, which ought to be intended the fame Park 
whereof the ſeihn was alleged at the tame ofche grant, and the rather in reſpe& of 
ehis Pronoun poſleſiorie ( f»: ) and in all the other parts of the pleint ( predift.) is 
added. Sothar it is well ſaid in Leugscaſe inthe 5. part of my Reperts,, that there 
are three manners of certaimties; 1. Certain in a Common inteit, and that ſafficerh 
i barrs for thoſe who defend themſetves : 2. To a certain intenc in general, and that 
is ſofficienc in Indi&mencs, Pleincs, Conncs, and Replications, &c. 3. Toa certain 
iment ro every particular intent, and that is rexaed im Law, for there it is (aid 
quod t alis cerrituap certirndinem ie and({o was it adjudged in the point in the 
Ailliſe brought by the Lady Rgſe// againft rhe Lord Admiral : and this Aﬀiſe being 
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a/ter at 
Yone: 26journed imo the Common Pleas, Judgement was there even; Bur 
the Alſiic ought to be brought i» proprio comitara, by che Statute of Magna ( harca, 
CA", 12, 

And after this Judgement a Writ of Error was brovghts and all that which was 
Reioived by the Court of Common Pleas was afhcmed tor good Law, by Fleming 
Chief Juttices Fenner, Telverrow, Wilkams, and Crooke, Jutiices of the Kings Bench. 
Bur for other Errors nor aflizned nor moved in the Common Pleas, in which the 
Jaitices ot the Kings Bench were not all agre:d, the Judgement was reverſed. And 
1o this cale as tothe ;oInts Reporred by me wat Retolved by boch Courts: And at- 
1er vards upon a new Aflitc brought b. fore Warburton and Foſter, Juttices of Aﬀlile in 
the County of Derby, at the next Alliics, the Plaintit had a oencral. verdict , accord- 
ins to the opIN1On of all the Juitices , and Jadgemenc alio at the (ame Afſiſes, and 
Execution awaried, &c, Er /ic firizaeſt iſta Oueſt io, 


Mich. 6 Facobi- 


Beechers Calc. 


B Zecher brought Debr upon two Obligations, one of 3000/7, rhe other of 2cco!, 
oy Qzo minus in the Exchequer againlt Sir Thomas Shirley Knight, who Truvwt, 
41 Eliz.. pleaded in varr paymem according to the Conditions of the Obliga + 
tions: Ac. and the parties were at ifſue , and tnied for the Plaintif: but for defautc 
of a g004 Viine the Judg-menc was arretted, and a'terwards, ſc. Hill. 44 Eliz. the 
Plaincif cer Johannem Osbourne 1s Attorney, venit hic in Curia, et fatetur ſe in Cris hic 
wicerius nolle proſequi : upon which Judgement was giventhat the Defendant e« fine 
de, 2nd no amercement nyon the Piaintif. Upon which Judgement che Plr. bro 
a Writ of Error in the Exchequer Chamber; and upon fundry Argumenes by che 
Plaincifs and Detendants Countel at feveral dayes , It was Relolved by che 


Courr » and the 2. Chief Juitices, thac the judgement was erronious for divers pe” 2 


Carſcec. 


1. 1t was Refolred, That a Rerraxic cannot be) if not that the Plaintifor Defend» 3 


ant be in Court in pro. er per1on, for the entry is in divers manners, ( as it appear- 


preid. wherins proſequ non vslt, ſed avinde onmino ſe retravit, &c. ot being preſent in * 
Court and demanded, where the entry is, 4 ſeit a ſua predifta in comemptums Curie ſe 
retraxit, Or, fatetsr ſe u/terins nolle proſequi> &e, and therewith agreeth 23 H.6, 14, 
21 E.4. 43. & 4 E. 3.23. where the caſe was, That 3, Coparceners were Plaintits 
ina writ of Deceic, and 2. of them did appear in perſon, and the 3. by Atorney; and 
ſaid, that they would no farward ſve, and could not. becanie that one was by At- 
torney ; for which cauſe rhey were Non-ſore. Vide Lib, D'emries 92. title Attaint, 
Fre. 5. tle Appeal, 56. title Trefp. 589. 4.13, 145 15, 16. title Contpiracy, 1 24, 6, 
6E.3.30. & 31 John Fremds Caſe ina Formed, the Attorney of the Tenant can- 
not devart in deipight of the Court, bur a Grand cape ſhall be awarded. Andit isro 
know, that at the Common Law, when any one was by the Kings Writ commanded 
toappear,' it was alwayes taken that he ſhould appear in perſon, and conld not ap- 
rear by Attorney ; bur afcer that he had ared , the Courrs of Chancery, Kings 
Bench, and Common Pleas and all other Judges who held plea by writ, might after 
appearance have admitred him by Art : otherwiſe when plea was holden with+ 
one Writ, ifthe King granted not a Writ de Atio7nato faciends , and that appeareth 
by Britton, cap. 126. fol. 287. Bur ſce the Statute of 9aſtns, 2. cap. 11, and other 
Statutes, which gave remedy in many cafes; but the Caſe at barr 1s not remedied by 
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Beecbers Cale. Parr, VIII 
—A0y Sta ute. Buri was Obj=cted, That 1c 1s true, 10 rigor of Law , the Piumit in 
the caie at barr ought to have appeared 1D proper perion; but yet its not Error ; fur 
if the Courc adit the Piainnt or Defendant by Attorney where he ought for tw ap- 
pe:r inperion , it is not Error ; as io 37 H.6. 27. ltthe Court adaii one upon a 
{ apias or Exigent by Attorney, where by rigor of Law he ought to apyear in per- 
{on it is not Error. F.N. B. 25. «cc. Tothar, it was Aniwered and Reſolved, That 
there is a difterence between caſes where the Detendanc or Tenant cannot by the 
Law appear by Attorney) and in Caſes where the Detendant or Tenant may ap;ezr 
by Attorney, bur upon ſome proceſs by realon of lome defaulr Or CON'EmP: » ne ougnc 
co appear in perion. In the firlt Caſe, It the Court admit the Deteadan! or Ten- 
nant by Attorneys the ſame 1s Error; but in the oth-r not - come þ inf. ſort adm de ap- 
pearer per Artwrn, ceo error, c.mes quant le deft. poit fayr. Attwrneyand ihe cauie that 
enforcech him to avpear in perſon, is the Cantempc to the Court, and the Court may 
diſpen'e wich the Concept in their dilcretiun » and admic him by Attorney, and 
that is no prejudice to the Plaintif; Bur in the Caſe at barr, the Law requice:h thac 
he avpear in proper perion to make the Retraxity becaule 1t ſhall be a perpecva. burr, 
and in a manner a Releaie , and the admittance of the Court cannot. prejudice the 
Plc. in ſo high a degree. Bur inall vilacory matters the admillion of the Court may 
turn the Pit. cr Demandant to delay, bur (hall never barr the Plaintit or d_ mandan: ; 
As if the Court grantechy proceſs againſt the Teltimonics,or grant view, or Aid where 
it is not graptable, it is no Ercor, as icisholdenin5 H.7.8. and$ H.7 9.6. and 
the realon is gizen there, becauſe the Demandant 15 nor prejudiced in his Right, bur 
only detained ; Bur if the Courc admit a voucher where it ought noc bz, ihe !ame 
is Error, as it is holdenin 8 HY. 7.11, 4. The fame Law it an Eiloizn be ca!t and al- 
lowed where it is not allowable; it is not Error ; bur co deny any ot thele dilato: ies, 
where of right the Court ought to grant chem, is Error, as aypeareth in the (aid 
books, and 21 E, 4.65. 23 £,4. 15; &. Anda KRerraxit isalwaies on the Piain- 
tif or Demandants part, and a Deparcure in deſpight of Court 1s alwayes on the De- 
fſendancs or Tenants part, and the entry there is, Quod tevexs receſſit in coutem tum 
Cwric, and in one Cale the Plaincif or Demandanc is barred y and in the other cate 
che Plaintif or D:mandant ſhall have judgement preſen:ly; gui ſeme! attionem renun- 
ciavit amplius repetere non paeſt, See for theie matters, 20 E. 23. Excommengement 
28, 4 E. 3.23. in Formedon, 6E.3.31, 32) 34. in Quare Impedit, 8 E. 3. 3. 6, & 
68. 38E.3-13. 16 R.2.Canſe de remover plea, 12. 3 H4.., 11 H,4. gs. 3 His. 
13. 9 H.6-58. 39 H.6.16. 33. Prijſoir. 7 H. 7.59. Videtit, Departure in deſpight 
of ( ourt, Brooke. 

2. Ic was Re{olved, That the Plaintif in this caſe ought ro be amerced for ic is a 
ſtronger calc than the caſe of a Nonſure » which is but a detault, or not appearance , 
but a Retrax# 1s a voluntary acknowledgement that he hath no caule of Action, and 
therefore he will no further proceed; and for this cauſe it iga bart for ever. And i: 
was objected, That the Plaincit ſhould nor aſſign that for error, becauſe it was for 
his advantage that he was not amerced, and a man ſhall never allign that for error 
which is for bis advantage, 7 E. 3. 25, by Herle, 8H. 5.2, 11 H.4.8,F.N.B.21, 
as to ſay, that he was eſloigned, where he ought not to be eſſoigned, or chat he had 
a longer day than the common day, or that Aud was granted to him where ic was not 
grantable. To which ic was Anſwered and Reſolved, Thar it is true that in procee- 
dipg or delay» which is advantagious for the party, he ſhall noc aſſign it for Error ; 
bur in the caſe ar barr the Judgement is nor perfeRt, tor the Amercement ought to 
be parcel of the Jugemenc, and it is alſo for the Kings advantage, and therefore di- 
vers Judgements have been reverſed in the Kings Bench , becauſe that the Judge- 
ment was ideo in miſericordia, where it ſhould be Capiatwr , and yer it was tor the 
parties advantage ; buc becauſe the Judgement was erronious, and the Error of the 
Court in giving it, for this Cauſe ic hath becn often adjudged, that it is not amend- 
able, bur the whole judgement ſhall be reverſed, vide 29 Aſſ.p. 26. 7 E. 6. Dyer 
89. 14 Eliz.. Dyer 315. See now the doubts well explained. And becauſe ic is ma* 
terial in all Judgements toknow when the Plaintif or Demandanc , Tenant or De- 
fendanc ſhall be amerced or fined, in as mach as the miſtaking thereof doth make the 
ox ——_ erronious, it is very neceiary co underitand the true ſenſe of Law in theie 
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An3 this word ( finis ) hath divers lienifications in Law, qua aliquands ſignificas /2_ 
pretimns, aliquando prnam, & aliquands pacem, For ficlt » the price or ſum which is £ ane 
the caule of obtaining of a benehr is called a fine, as fine in che Hamper for the Kings *F: >. aa 
Wrics, fine for alienation, fine for admiſſion of a Copyholdet, fine for obtaining lea - fa 3. P. 
ſes, and other like. 2, That which che Offenor giveth in ſatisfaRtion of his ottence, «#* ry Rt 
15 called 2 fine, _—_ —_ _ icispere., And 3. theatiurance which menhave y of « #<4*2f 
ofenjoying their Lands ard Inbericances in peace 1s called a fine, quia finem /i::bus ets . 
iw:owe. Andall theſe are called tines, becaule they are the ends, yn: of ends, ay + | 
# S- 
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Wo 
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of all the faid Buſineſſes. 

Amercemen ,is in Latin called Miſcricordr4, and the cauſe thereof is, becauſe by 
the Common Law (which is a Law ot mercy ) no man ought to be amerced ſo much 
as he delerved, bur leiſe; vide F.N.B. 76. 

1. In all Aions Qzere vic mw, as Reſcous, Trefp. vi cf arm, cif Judge- = 
Mmenc be given againlt the Dctendanche ſhall be fired & 1mpriſoned,for to every fine freed Id 
impriſonment is incident; and alwaies when the judgement is, quod defendens capia- #0 + 
rr, it 1$as much as tO lay, Capiarur uſque finems fecit, Vide 19 H. 6.8. 34 H. 6, 2:4, 

11 H.4.25. 30A. p+ 28. Andi: here be divers d. fendants, they ſhall be ſeve- 
rally ined. So in an Afiſc, it the difſeifin be found with force, the Defendant ſhall 
be fioed and impriſoned, otherwile it the diſſeiin be found wichour force , for the 
Writ of Aſfſiſe doth not mention v4 &t arms , but in wite & fine judicio diſſeiſiy'r, 

3 H.6. 21. 

: 2. In a writ of Deceic upon a real ation opon a Recovery by defaulc, if it be foun4 
thac the Tenant was not lawtully ſummoned, the Judgement ſhall be , Er prediet, 
Defend”. pro falfitate ot deceptione preditt. capiatur : and the writ of Deceit is; Oft enſurs 
off nobis ex pavie A. quod B.in (nia noftra falſoet *n deceptione Curie recuperavit ſeifi - 
zaw, Fc, and that is the cauſe; /c. the deceic co the Court in obtaining the judge - 
ment, that he ſhall be fined and impriſoned g bur in an'A ion perſonal, the deceir 
berween party and party, is in the nature of an Action upon the caſe, there the De- 
fendanc ſhall noc be fined and impriſoned) bu: only amerced, for there is no deceir 
done tothe Court, bur rothe party. 

3- Ifthe Defendanc plead a falie Deed to him, or deny his own deed, and the ſame (£60) 
be found againſt bim, or ifhe, rel-cta verificatione doth contci; the aRions he (hall be 
fined for his falfitie, quis cerri debemous de p opria facto ; but it he denieth his Ances 
tors deed) of pleaderh che Decd of his Anceiior, and the ſame be tound againit hid) 
yet he ſhall not bEfined, bur amerced only, quis de aliene facts. So you will better 
anderiiand your books in 3 E, 6. Dyer 67. 26 Aſ.p.5. 33 H.6. 54. 34 H.6.20, 

Burt it be Cenieth a Recovery, or other Record to which he 18 party , he ſhall nor be 
fined, 10 Aſſ. p. 10. 16 Aſſ. p. 19. for it is not his a but the a& of the Court, ard 
be doth noc deny the Record abſolutely, but, non baberur tale recordum, 

4+ If the Deterdant in a Replevin claimeth property falſely, and it is ſo foun1 in 
proprictate probanda, he ſhall be fined and impriioved, 11 H. 4. 4. 

5. In Appeal of death, robbery, or other Appeal of Felonie or mayhem , if the 
Plaintifbe barred, or if he be Nonſace, or if the writ abate by his own defaulc he 
ſhall be fined an.{ impriſored, $ H.4. 17. 20. for the malice is the higher which 
concerneth lite or member. ; 

6, Soin Actaint 32 Aſc. p.9. 42 E.3- 26. if the Plaintif be Nonſuce or barred, 
be ſhall be fined and impriloned. Soit the Arrainr pais againtt the Defendant, if he 
were party to the firit Record, he ſhall be fined and imorifoned , bur if he were noc 
party to the firli Record, as Tenant by Receir,;or other Terr-tenatt, he ſhall noc be 
kned, 14+Af. p.2. 42 E. 3.26. 9 E.4.33» 

7. Ifany uleth the Countenance of the Court { which was conftituced to make an 
enJ of comroveries and ſures \ tor double vexation, he ſhall be fined: As if a man 
tnech ip the Common Pleas, and afierwards for the ſame cauſe ſueth in Londen, or a- 
by ſuch Courr, the Plain it ſhall be fined for his unjuit vexation. 9 H.6.55, 14 H, 

7-7. and ina K:caption the Plaintif ſhall r:cover damagess and the defendant ſhajl be 
tined and im. riloned tor his double vexation. 

8. Fer Comemprs done to any Court of Record againſt the Kings Command by 
his wrie under the Great Seal, the D.fendant ſhali be fined and 1m; Ti/oned, as in 
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Quare nou «admijy, Wuare wncumbravt, Auach ment wpow Protibuun. Tc. Vige 19 F. 
3. Quare non admi't 7. 23 E, 3+ 22+ 26 E.3-75« 20 £a2.Coron. 233, Stam AL 32, 
The Siatmeof 25 E. 3. c4p+.6,c. bat whenithe demandanc or Plauntit, ar the Te- 
nant or Defcndant ſe 7etrax's, Of receſſu wn Cortens nm Corizy yet LUigre is po Con- 
cempt againſt che Kings Command by bis Writ. And by thee citierences you will 
þ-rter underfiand your books ip caſes of fines and impriſonment, and learn the tie 
true realon and lenie of the Laws | 

9. In all caics, where 3 thing is for>idden by any Stature, the oFender (hall be 6- 
red and imoriloned, 35 17.6.6. 19 H.6.4. in CAaimenance, vide $ E.4.2% And 


« that is the reaſon» That whete che Statute of Aſ«r/bridge torbiddeth,» Ouod naiixs 


de catero lice ig ex quacungue Can diſtrictiones facere extra feodrems ſuuns', mee a regia 
via, wel communi Strata ; that the partie who is ditireined 10. the high way cannot 
p/e:d th: ſame ip barr of a1owrie,tor then the King ſhonld loſe his fine; but (þall be 
driven io an ation uponthe Statuie,in which the King ſhall bave his hne-and theres 
with agree 11 R. 2+ eAvowrie, 87. vide 19 E. 2, bre. $.41. 21 E,3-11. 39t. 3. 
20. 43 Ec. 30 F.N. B, go. © 173+ Regiſter 97. 

1c. lo ſome aRionthe De tr. (hall be fhnedan one Court, & bur amerced in another 
Court. & yet the oftence (hall be all one;3$40 a writ of Aecapr. it ic be brought in the 
Com. Fleasand Judgement be there given the Detr. ſhall be fined and impritored as 
hatibeen ſaid,qbut if the writ be brought in the County Court, and the Detendam be 
con. before the Shcritt in che County? the Judgement ſhall not be, Qned capoarar, 
qpeia nulla Curia, que | ecordum xon babes poteſt imponere ſinem, neque aliquem maneare 
Carceri, quid jta fpectant tincummode ad Curias de record? , and theretore in luch caies 
he ſhall be oal'y a u.rced, And although that the Writ , ſc.the Recaption 1s ct : -- 
cord, yer for as much as the Judyes in the Court , ſc. the tucers are not Ju-cges of 
Record, nor ihe Court is of Record, they cannot impole a five 4 or commi. to pri » 
ſon. And (o inthe like cales) vide F. N.B, 73d. $E.4.5. 34 H. 6. 24+ 

Now is toſee concerning Amerce ment, 

1.inall Writs of Pracipe gued reddat , as Writ of Right, Forme on, or Writ of 
Aiel, &c. Writs of Enitie &c. Precipe de quod permitat , as tohave Enovers . Com- 
mon, &c, Or Pr«cipe quod faciat, as Writ of Cultoms and Services . &c. 1t the De- 
mandant bez barred, or it he be Nonlute, or if his Writ abate for mai tes or form. tte 
d-mandant ſhall be amerced. But it chere be two demandants, and the Writ abaice 
for the death of one of hem, the other ſhall nor be amerced, 28 Edw. 3. 23.46 Ed. 
3+ tir, eAccompes 40. 5 £7-3-3. 22 Hen,6.7, 38 Eaw.;.31.7 Hen4.36.41 A {-14- 
S© inallthe (aid Writs of Precipe, if Judgement be given againlt the defendant oc 
tenant he ſhall bz amerced. 

2. Inall perional aRions, as Debt, Derinue, and the like ations without forces 
or deceit to the Court, and alſo in ations which comprehend force or deceit to 2 
Court of Record, it the Plaintit be barred » non(uce, , or the Writ abate becau'e 1ici- 
ous in matter, or form, he ſhall be amerced onely, and no: fined ; bur if the Writ 2- 
bate by the death of one plaiarit ,or it one plaintif appeareth, and the other be non- 
ſure (which io Law in a perſonal action is a non{ute of both) he who ſurviverth » of 
appeareth; ſhall not be amerced ; for no . ctaulr ts in him, bur he onely who appear- 
eth not. 47 Edw.3.6.& 43«<Aﬀ.. pl. 3. 7 Hen.6. 36. 38 Edw. 3.31. 41 Aſ.14- 
And in the fame actions which are without force or fraud to the Court, ihe deten- 
dant ſhali be amerced. 

3. If one demanJant ina real ation, or one plaintif in a perſonal a&ion where 
ſummons and ſeverance lyeth, as indebt by Executors , it ane demandanc or plaincit 
be nonlute, and the other ſueth forward, he who is nooſute ſhall not be amerced, 28 
Hen, 6. 1.21 Ed.q.77. © 

4+ In all judicial proceſs if theplaincif be barred, nonſute, or if the Writ abate, 
the plaintift ſhall not be amerced, becauſe that the proceſs is founded upon a Judge- 
ment and Record. 11 Hen, 4.55, in Quid /uris clamat, Scire facias, &c. 21 Edw.3-23« 
9 Eaw.3.3 2+ in Per que ſervitia, 18 Hen. 6.tit. Pledges 1. And inthele ations the 
plaintif ſhall not find ſureties, becauſe that he ſhall noc be amerced. 

| $. In all aQions real and perſonal, if part be found for the demandant or plain- 
tif, and part againit him , or all or part againlt one tenant or defendant, and nothing» 
Of 


Pars. VI. Beeebers Cale. 


709 


or Duc pate againit the others te demandant or piaintit thail be amerced ; 11 not that 
bo defagit be 3g the demandant of piaintif- And therefore in Treſpaſs of Batterie 
rexinnt Hysband 20d Wiley luppoiing the Battery ©o b2 done by them both, and the 

Tife 15 © guileee > &c ad the Husband acquicred , yer the Piain:it (hall 
yot be amerced tor chic Piamcit canngt bave another. Wric in ſuch cafes and no 
default inbim. Vide, a2 Af 8.7 Af $4414 31 Af. ph-31. Br. Amere. 42. 40 Ea.3.49. 
21 Hens. Is, $$. F - 

6. In kf ations real or perſonal, where there is bat one Tenant or Defendant , 
he ſhall noc he. twice amecced » but there, where there ts bur ones Demandant oc 
Plaincif, the P:aintit may be divers times amerce4, 9 £4.3.6.31 Af.;l.31.21 Herb. 
41.40 Ed.344c- : : 
| 7. Unon diicontinuance- in a real of perional ation the Denandant or P:!2intif 
ſhall nox be. amerced , for ihe fame is ihe at of che Comr, 38 E.z.31, the lame law, 
and for the tame cauſe when the Court 15 outted of the ;uciſdiction. 

8. Io all ations real or perional ( in which there is not contained any force 06: 
deceit to the Caucc )it the Tenant or DNelend: appeareth the hirit day,and rendreth the 
thing demapded io the Demandant or Plaintit, be thail not be amerced ; for he doth 
whag the Kipg commandeth by his Writ ; for where the Writ is, Precipe quod reddze, 
&c. the ſame 10 Judgement of Law is; that he render.che tame at the rerucn of the 
Writ in Court, and not ip che Coumcrie, as ut 15 refolved in /axghens caſe inthe fifth 
Part of my Rgports, fol.49. And there the cauie of the amercement of the Defen- 
danx or Tenant is wel! explained. Bui in aStions in which rhe offence is ſuppoled 
wih force, or in deceit © the Court, if the Defendane ar the tirit day confeſsech the 
ation yet be (hall be fined and impritoned, tor his aypearance and confeilion is 2 
manifeſtations and po ſawistaction tor the ofience. 

9. In all actions, when a real and perional V V rit doth abate for want of for m or 
matter , of the Demandanc or Pjaintii be barred, the | 1s» Ouod petens, ji: 

ans xib:] capper brey.ſnum-ſed ft tn miſeric. pro faiſo clamore ſuo 136, pred, tenexs 
en defendens eat inde ſme die, Andin all iuch caſes the eftreat onr of the Common 
Pleas into the Exchequer, which the Clerk of the V Varrants maketh in ſuch caſes is, 
De: A.p'o falſo clamere ſus verſ1 5, in placito;eþc Vide Firz,Nat. Brev.76, But if the 
Demandanc or Plain'it be Nonſuce in avy action | cerrzin fpecial caſes excer-ed rhe 
Jadgemens is , ldeo conideratum cft quod prediit. querens & plegii ſui de proſequende 
/"mt 3nde tn miſericordia , $c. & pred. def. car inde fine 482; and there the etirzar is, De 
Jobanne N. pro ſeat pleg' ſuis quia non oft proſequmns breve ſuan v:rſus B, in placics, 
&c. Vide Fitzh, Nat. Brev, 76. But incale of Kytraxit the Judgement is, Quod nibh 
capiat per breye ſuum pred. ſed ſit in miſericordia pro falſo clamores Yc. 

10, Thar there are tome |er.on; who ſhall not be amerced) and therfore they ſhall 
not find ſurcties; icme tor the dignitie of their perion? as the King, and ſo the Qn, 
for a$to that ſhe partaketh ot che Kings Prerogati-e. Vide Firzh, Nat. B ev. 1. fol, 
47. C.10t. A. 18 Edw.3.2. Bron. Amercemert 53. Some fer imbeciilitie of age, as 
Infants and therefore toy {hall rot finds ſure: ies, bor the emttie 13, [co in miſcricor- 
da, ſed perdmaiur quia nf ans, Vide 43 Af. 45.44 Ed. 3}. Amercement 1%. 3; Edw.7. 
Infant 14- 14 Aſſ.pi. 17.41 Af. pl. 14. 17 Edv.3.75. Bratt. fel. 254. Fizh, Nat, 
Brev.1 95h. 

Thirdly : True ic is, it the Tenant do diſclaims h2 ſhall not have a V Vric of Er. 
ror, becau'e that by his diic)aimer he hath barred himlelt of the right ot the land, i. 


the words of Diiclaimer of the Tenant are, Nu 5! babet, nes babere tlamar in terrh#. 
la, nec die impetrationss oviginalas brevepred. &c. habuit rue clamavit, fed alin 

terra bla habere de advocat er diſclamas. And againit the fame he cannoc have a Writ 
of Erroc to have refticution of the Land againtt this diſclaimer. Vide 6.Edw.3.7, and 
Fizb N.B.22.C. And it theR err exis in the Cale at Batr had beer duly made ic was 
obxeRed , That againſtche \ame no Writ of Error lay ; bur here the Retrexir it ſe'f 
Was erroneous; becauic the Attorney did ic where it ought to be done invroper 
perſor. Alſo the Piex was diicontinued:as appeareth by the Record. And torzſmuch 
28 the Tenant or Netendant afrer the deparrure in defpight of Court michr have a 
Wric of Error,or it he hath anetiate tor life or in tail , Qed ci deforcent , Firz,, Nat, 
Brev.t5 5.1. And the Cetendancor Tenanc againlt his own conteifion may have a 
Wricot Error; It was reioived , That although the Plaintit in proper perſon had 
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inaJc a Kerraxey yet Ne may have a Writ of Error, elther inthe Judgement or in the 
Proceeding ; tor no imperieRion is ſaved in ſuch caſe by any Statute when Judge- 
ment is gi+e0 upon Ritrert, and it is no more than a conteſhon of the partie of thc 
defendant ; for the cite of the entrie of a Retraxn is , Quod ar mer fareru”, 
( ſe Cogueuit ) ſe wlter ms — verſns defe de <ito 4d. conteffion is 
a bart in all ations, aithough that the wordsare dr pred. and therefore it 
is not like coa Diſclaimer, by which che Tepant diiclaimeth , and barrs himlelf ab- 
ſolutely cf all his right inthe Land, = | | 
Four. bly : le was relolved that the entrie of the ſaid Retraxic was inſufficient ; 
ſor it appearech by the prefidents that there are ſundry manners of entries of a Re- 
rraxit. 1. After boih parties have appeared in Court, the Entrie 15, Er poftea rc dew die 
reverit bic ad barram pred, trnens per Auory. ſum pred. et pred, peters tune ſolemmniter ex- 
allns ron verit, ſed a ſecta ſua pred, in contempt. Cur. ſe retraxit, Ides conſider ati eft qued 
petens nibil capiat per brev. ſunm pred. ſed jt in miſcricordia pro falſs ſmoclamore de, 
& quod pred. texe; 5 cat inde fine dir, And that appeareth Tran. 5 Hen.6.Ror. 320, in 
the Common Picas. Another form of a'Rerr exit 195 Er ſuper hoc igem quer ens dicn, quod 
i|ſe non vult utterins placiewm ſun pred. proſequi-ſed abinde onzuino ſe rerraxit, &c. [des, 
&t. Another form 1 Quedidem querens farernr ſe( ſen copnovit ſe) wherina nolle pro- 
ſ-qui verſus pred. defendent. $&;c. de placito pred, An1 the enrrie of deparrure in de- 
ipight of Court on the part ofthe Tenant 18, Er pred, A .licer ſolemniter exactus ven re- 
venity ſed in comemptuns C ur. receſſus et defaltars fecit, And ihe ſame is when in judge - 
ment of Law he is preſent in Court , and beipvg demanded departeth m defpight of 
Court, the ſame amounteth to a barr inreſpe& of che deſpight and contempe of the 
Court ; and yet the judgement 18 there given upon his default as appeareth before. 
Ochcrwile whe:e he 1mparieth ro a certain day , for there he is not ip judgement ©: 
Law preſent inConre; and fo the difterence; vide 20 Edw.;. Excom. 28. and all the 
Books aforeſaid. And 1ithe writ do abate for falſe Latin, or other marter o: form 
upon plea to the writ, the Judgement is, Quod pred. tenens, or defendens , eat inde ſine 
die. And allo it the demandant or flaintif be upon a barr pleaded, &c. by judgemenc 
of Law to be barred,the words of the Judgement are all one, ſc. quod pred, tenens, or 
defendens eat mde fine diezand alwaies the Judgment ſhall have relation ro the Plea-c. 
if upon a Pica in Rar, then the Judgement ſhall be applied toit: If ro the VVric, 
then the Judgement ſhall be applied co the wric onely ; and therewith agree che 
books in 3 Hen, 4. 1.ct 3 Hev.4.11. vide upon Plea of Excom. which doth not a- 
bate the writs 11 Rych.t. Excom. 25, the entrie is, rewaneat loquels fine dic quouſ- 
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Mich. 6 Jacobi, in the Common Pleas, 


Snains Caſe. 


6 Ichard Swayne Eſquire, brought an Action of Treſpaſs againſt Waker Becker, for 
63] | 1 Conragereientr: at Hamingion in the County of #0, and lopping of 10. 
Oaks and 15 Aſhes, &c. And upon Not guilty, the Cafe as it was ſpecially found, 

was ſuch; Queen Ezabetb was leiſed of the Mannor of Hemirgton in the County of 

Wiles 1n Fce inthe right ofher Dutchy of LaxceFer, and thar the ſaid Oaks and Ath- 

es {o lopped, were growing upon a yard and a half of Land parcel of the ſame Mannor 

and Copyhold Land, &c. and demilable for 1, 2, or 3 lives; And afrerwazds the 
Queen by Indenture under the Seal of the Dotchy of Lancaſter, Anno 29. of het 
retgndid demiſe the ſaid Mannar to Jobn Woly Elquire, exceptis ommibus boſcis, ſwb- 
boſcis, & bor:bus, «t marem. &c. Tohave andto ho!d ro him ( except before except” 

ed) for 21 years» who 35 Eve. afligned all his Interett tro Joby Plummer , and 0 
thers, 
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thers.an! afterwards the Qu. died,and cthenthe King thai now is, by his Letters Pa- | 
ten:s underthe Duchy Scai, granted io Alexa:der Lord Fivy, Richerd Swayre, an ; 
Pacr Wiz icombe , reverſimem predict. ac premiſſa ſic ut 9-72 coin except- And at a | 
Courr tio'den by tne Loees 17 Octeber 3 Jac, Regus, their Steward granted by Copy | 
of Conrc Roll to the aid W1lter Becker now Detendanc &c.a Houſe,and the (ai iyard 

ard a hait of: Land upon wi'ca the laid Oaks and Aſhes were g:owing, for te::11 of 

liſe, ſecuogum Couſnerudinem M.:nerii; and that within the ſaid Mannor th © hath 

been ſuch a Cuttom. That every Copynolder tenant for life, hath uicd to take ali 

trees growing u29n their Copyaoid Linds , to be imployed for fewel in his Copy- 

ho! houte, and tor bounds an.l tences, and other neceiiary Reparations to be in and 

upon the Cuitomary Land; ani Tenements; And that the Defendant did lo>p the | b | 
faid crees upon his Copyirn!i, and imployetthe ſame for bounds and tencesin and 5 ] 
moor his Copyhold Lands and Tenements, &c. And the doubt was , That for as 
much as the Jai L:tle-s held the Court by virtue cf the ſaid Leaſe of the Manor , » / 
(our of which Leale the lard trees were excented if theDefde. to whom they by thei: Z Bew e 
Sewardgranted the 1aid Tenements by Copy, might lop the ſaid Trees , which by P74 
the (aid Exception were G11 1ded from the ſaid Leatc. And in this caſe divers points 00d AR 44 
were Reſolve i by Coke chiet Juitice, Walmilcy, Warburto:, Daniel, and Foſter » 25 after £ ee w_—y & 
2ypeareth. Bur firtt 11 was Obzected, Quod nemo peteſt plus (1715 in alinm rranferre 5 WA | 
quam irſe babet;, and the Lords pro tempere who held the ſaid Court, and made the FF. JPZ aa 
orant to the Detendant , ha4 nothing inthe trees, for. they werz excepted out of PA As 

their Leaſe ; Ergo, the Copynolder who claimeth by grant of the Leilees could no oe 
meddle with the tree. Bur 1t was aniwered and Reſolved by the whole Court, thac 

notwithliandins the ſererance by the Exception an{ notwithſtanding that the De-q ; ares af 
fendaht came 1n by a vo: untary grant of the Lords tor litezand not by ſurrender, that /, : 

yet ſuch grantee by Cory ſhould have ettorers; For the eltate of a Copyholder (who as MS 
cameth in by voluntary grant) 15 no: derived our of the eltate or intereit ot the Lord *: 4 
of the Mznnors for the Lord o! the Mannor is butan Intirument to make the grant : © * 

bur the Cuttom of the Mannor (ater the grant made )etiabliſherh and maketh ic firm Keen fe A 
tothe graniee : other althonug' rhe grant be new, yer the title of the copyholder OE, | 
is anti.nt, and 19 antient that ih- tame by force of Cutiom exceedeth the memory of « PK 
man, And therefore nei her tor Intzocy, Non ſane menrorie, Coverture » nor other & _ f | 
fuch citabilities. neither inreipect of exility, batene!:, or inceriainty of the ince- «<< / 
re/isorcitates of the Lords( as at will, or n-on condi: 10n; &c.) the grants by Copy - "I 
ſhaii be avoided, becaulc they claim in Þy force of a good and antient Cuitom which ; 
hath nodilability ot perion,or de:e 2 ©! a pertect Intereti. And Paſch. 36 E!:z. in 

the Kings Bench, it was adjudged, 1 nat 1: the Lord taketh a wite , and atterwards 

eragteth the Land by Copy according tothe Cuttom and dieth , his wite being en- 

coed ofthe Lind among't other, ſha!l nor avoid the eſtate by Copy , for although 

t21at her title of Dower was before the grant, yer thetitle of the Copyholder, whic! 

13 the Cullom, 15 antiencer than the title of Dower ; and fo the Copyholder, who 

cometh in by voluntary grant, (hall not be ſubjeR to the Charg:sor Incumbrances of 

the Lord vetore the grant. And ailthat, in this Cale was afhrmed for good Law. 

2. 1: was Relolved, That when th: Copyholders tor lite, according to the Culiom, 

have uſed ro have Commen in the Wattles of the Lord of the Manor, or eftovers in 

his woods, or any other profit apyrender in any other part o! :he Mannor , and af- 

terwards the Lord alieneth the wattes, or woods; to another in Fee, and afterwards X k 
eranteth certain Copyhold houles and lands for lives, fuch grantees ſhall have Com- [64] , 
mon of patture, or. Common ct Eftovers. &c, notwichitanding the ſeverance, for the 
title ofthe Copyholder, is paramount the leverance, andthe Cuitom doth unite the 
the Common, or Eltorers, wiich are bur acceſſories or incident, as long as the 
houſe and lan {s being principal.is maincained by the cultom,which Cuſtomary az pur - 
tenances are not aprertaining to the elate of che Lord, for he is the owner of the 
F:cehold and Inheritance of all the Mannor, but they 2re aypertaining to the culto- 
mary eſtate of the Copyholder , after che grapt made unco him, Which profic ap- 
prend.r being due by culiom to the copyhoid tenement, notwithſtanding the Feoit - 
men: or fine. &c, of the watte or woods, made by the Lord, doth remain and is pre» 
ſerved by the cultom, winch 153 a5 hath been laid) = title of the copyholder , ard 
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« eiven for the Detendanr, ' 


is paramount the {:yerance : Bur it the Copynolder had derived his Intere(t from the 
eltate of the Lord, then clearly by the Feottment, or fine &c. cf the Lord, all thete 
who claim by him ſhall be barred of any profir apprender in the ſame walle or wc04-, 
See Murrels Caſe inthe Four:h part of my Repores, that after the Cultom hath 6x- 
ed a cultomary intereſt, ny feverance of the Inhericance ſhall overthrow the Copy- 
hold. And ſee Browns cafe, ibid. And if a Man granteth a Renr to another upon Con - 
dition, and aftefwards maketh a Feotmenr of the Land, yer rhe Condition to det cr- 
mine the rent doth remain, and is not extin@ by the Feoftment, for it 18 collaters1 
tothe title of the Land. And note a ditierence between Preſcription which 15s mads- 
in the perlon of any, as he and all his Anceſtors, &c. and all thoſe whoſe eftare he 
hath, &c. and Cottom which lieth upon the Lind, as infra mancrium talic haberxr 

Conſuttuido, fc. And this Cuſtom ſhall bind the Law, as G avethind, Borongh- Engliih 
and the like. Bur after ſuch ſeverance of the watte, or woods, &c. The Comyhold- 

er when he enticuleth himtelfro Common, or Eftocers, &c. in pleading , (hall nor 

plead generally, quod infra manerizn preditt, talis baberur, &c. (onſnernds. Fc, for 


. after the ſeverance the waſte or wood, &c. 1s not within the Mannor, bur ab(© ur e- 


ly divided from it ; bur ſhall plead that unrill ſuch a time, ſc. before the leverance, 
talit habebatwr, et toto tempore, &c. Conſuetuds, 5c. An then ſhew the ſeverance, 
as he ovght in the Caſe of Mwrrel,where the Lord of the Mannor alieneth the F: e- 
hold and Inheritance of che Copyhold, Fide 3 #.6.9. 11 H.6. 23. 39 H.6.15-. 
14. 7E.4- 32. 20E,4,6,6. 22 E.4.44. And Cote Chief Ju'tice faif, Thar the 
Caſe at barr was a general Caſe, for in all Lz:{zs of Mannors made by Queen E!'s. or 
the King that now 1s, ſuch Exception of trees and Timber is. And Judgement was 


Mich, 6 Jacobi- 


Sir Wiliom Fofters Calc. 


a Replevin herween Barnerd Cowyer Plaintit, and Sir William Foſter Deferdang, 
of taking his Cattel, wit. eAnguſt. 4 7 wcobi Regis , at Strarfield in the County ot 


Berk. in a certain place called Rye piddle , the ſaid Sir Will:ams did avow the akin? 25 
Baily of Edward Gregory Eſquire, and Mary his wife, adminiliratrix of the gods 
and chattels which were Tho. Foſters Gent. and ſaid, that the place where doth con- 
rein 3. acres of Land, parcel of the Mannor of Bechilwick in the ſaid County, wh+ reof 
Charls Fofter Eſquire was ſeiſed in fee, and 30 Jan. Amm 4 E. 6. by his Deed in- 
dented did enfeoff of rhe ſaid Mannor Richard Partenbam, to him and his heirs, viel- 
ding therefore yearly to the ſaid Charls his heirs and aftigns, 61. 135. 4d. ac the 
Feaſts of Michael and the Ammrnciation, by equal portions, with clavie of dittreis.and 
, afterwards the ſaid Charls died ſeifed of the {aid Rent. Aftcr whoſe death the (ame 
deſcended to the ſaid The, Fofter, as to his Son and heir, and afterwards, ſe. 10 Julir 
exo 25, died Inteftate, and becauſe that 100/. of the rent aforeſaid was behind for 
15 years ended 10 Ebz. he avowed the taking as Bailif to che ſaid Husband ard 
Wite, adminiſtratrix of the ſaid Thomas Fofter, The Plaintif in barr of his Avowry 
pleaded, Quod nec pr edift. The, Foſter, nec ameceſſyres ſui, nec aliqui alii quorum |? arm 
pred. Tho, Fofter habuit in reddit. pred. nnquam fucrunt ſcifiti de eod-m redditu infra 40 
annos jam ultimas elapſos ante red. tenpus quo, &c. Upon which the Avowant did de- 
murr in Law, And this Avowrie is grounded upon the Statute of 32 H. 8. cap. 
37. which giverh dittreſs ro an Executoror Adminiſtrator , 5n like manner and form 
as the Teſt ator, &c. might or ought to have done, Bur the matrer in Law was founded 
upon another A& made at the ſame Parliament, cap. 3. of Limications , for by the 
lame AR it isenaQed, That no perſon or perſons ſhall bercafter mahe ary avowry 0” £0 
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wrſans for any rent ſure, or ſervice, and allege any ſci/in of any rexty ſue, or ſervice m the 

me ayowrie or conuſans; in the poſſeſſion of his or their Anceſtor or ans ha &c. above 74 

40 years next tefore the making of the ſaid avowry or cov «{ans.And it was refolv'd by the oxy A 648 

whoic Court, tnat theie words onght to be intended where the Avowane was dii- Zac cen- 4 

v:n:oallege any ſein by torce of any old S:atute o: Limuation , and that was when ea39 « 

the (cifin was mate rials and of fuch force that 1t ſhould nor be avoided 10 ayowry, al- 4®. 

though it were by encroachment) as ot a Renc b. tween the Lord and Tepanc. But yy of 0 

in the cale of Reſervation or grant of a Rent, there the Deed 1s the title, and the £, 44d 4 
innirg thereo- apyeareth, and no encroachment 10 that caſe ſhall hnrr , nor any 

teziin 15 material * The lame Lavy ot a gitt 1n tayl atter the Statute of Donis co::ditiond « 


libns rendiing rem: ; there no encroacument ſhall be prejudicial, or ſeifin requitice, 


for the Reſervation is the title and the beginning thereot appeareth within time of 
memory - and this Coniiruction 1:nds with the words of the AR,for the words are, | 
No man (hl make avorrry) and allege any ſerſia, &c. By which it apyeareth, that thac 


branch doth extend only wacre the Avowanc oueht to allege ſerfin; bur when no 
ſerfin 15 requuitite, ic 13 out Oo: the WOT is and the intent otthe Act, for the fame in- 
(ends co l1mir a time for the teilin when tein was required by the Layy co be alle- 
o d, an41e£Octio compe!l any one 10 allege {erin vv here lenn was not necetlary be - 
tore. Vide Plow. Com. 94. 1D Wood! :ra5 Caie Ace. And lo you will betrer underſtand | 
\0:r books 10 22 Aſſ. 68. 22 E.3. 18. ;zoH.6.5,6. 7E.4. 12 £.4.7. 20 EF, 4. { 
17-20 H.7.11. 19 E.3.25. 20 E. 3. Avewrie 131, 10H.6.3.4 E. 2. Avcorrie 

204. F.,N.B.19.& 163. Vid: $ E. 3. 18.6, 1 Ma. Bre Avomrie 107. & 14 Eliz., 

Dyer 315. & 16 Eliz., m Warrings Caſe, 10 the Common Pleas adjudged, That the 

Avowant need not i0 H1* Avouwrie ſhew feifin within 40 Jears, bur the ſame ſhall 

come on the other part, ſc. not ieiied of the iervices atter the Limitation, Note 5 
Reader. Leiice for litey or DNonee in tayl (ſhall not have, Ne mjwſte vexes againſt the | 
Donor, for inas much as the Retervarion 15 his ticle, no encroachment upon them 
G21) hurt them, bur they ſhall avoid the fame in Avowrie; and the Statute of Aag- 
ne Cbar14 cap. 10, upon which the Writ of V: inwite vexes is grounded, ſc.quod nul 
las diſt ring atur ad fc iendum mays! ſeruitnm de libero renements quam inde deberur Goth 
! to Donee in tayl, Lefice tor lite, or Grantee of a Rent-charge » which 


not Extend | | 5; 
aopeareth by thele words, mzus ſerviitmy WhICN 15 meant between very Lord, and 


very tenants 


Mich. 6 Jacobi, In the Exchequer. we 


Levedays Cale, 


turned and appeared ; and when they were ready to give their Verdict the Plaine in) #4 
Was Non ſue, upon which'Judgement was given; AnJ now the Plaintit broughe a" ._ | 
Writ of Error in the Exchequer chamber, and affigned for Error , that the Courc of f vas, 
Exchequer in the ſaid Caie did erre in granting a new Venire facias ; but ought to &/ a 
haie granted 2 new Nifs prixs; for an imperte& verdict is no verdicts as 20E, 4. 6, Aa « A Px 
2n ioluficient Indiament is as no Inditment. And at the Common Law , if the NG. y 
Recoenitors of the Aſſile give verdict which is not well examined by the Juftices, * + 
and therefore imperfect, in this Caſe the Plaintit (hall have a Cerrificate of Aſſiie, ** 
and the firlt imperte&ion ſhall be enquired by the firit Jurors z and that appeareth in 
F.N.B. 1$1. 7 H. 4.45. 43 Aſp: 5+» 12 H. 4.9. And the words of the writ 

Xxx2 are, 
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— arc, quia #16u{dam articuls comingent Ajſiſam neve bf. c. quedam ſunt dub: - 
ph In ; <ax on m_ Reſolved by the Court, and the 2. chief Juttices , That the 
" Venire facias was well awarded : For when a Jury ( recurned by torce of any Verre 
facias tO try an itlue ) hath given a verdiR which 1s accepted and recorded by the 
"* Court; be ic pertect oc imperiect, the Jurors are diicharged thereot tor ever, an1 
hall never be called back 1n the lame caule to rry the ſame 1iſue ; Bur it the verdict 
. beſo imperfet that judgement cannor be given upon it , then the Court ſhall award 
[66]. , pew Venire fcias £o try the ſaid iſſue by others ; and therewith agrecth the book 
- + in18E.3.48. where it is Reſolved becauſe the Enqueſt found part co be holden of 
the demandanty and found not by what ſervices the tame was holden, nor what ar- 
rearages Were behind, and for that caule was not tally taken, that a new YVerire fa. 
ci. ſhall be awarded co return a new Jury, and not a new Trial to try the ſame 111ue 
again by the ſame Jury. So in 27 H.6.4. In Conſpiracic againtt diver S+ all plead 
Not guilty, and one Venire facias was awarded againſt all, and the Sherirt recurned 
not the Writ ; and the Plaintit prayed ſeveral Yenire facias againit the Detendants, 
and had ic, anJ it was found tor the Plaintit,and all the Juſtices adjudged the tame a 
Jeofail;ſo that the Plr. could not have judgment upon the ſaid verdiR, web was fully 
found; for as much as the firtt award was ot one joint Vevire facias, the Plaintit could 
not varie { ro have {everal Writs de venire facies ) from the ficit award ; and there- 
fore the Court did award Vemire facias de novo, 21 H.6, 21. 21 E.4. 26, 27. And 
a5 to the caſe of alfile, the Recognutors are not returned co try any certain itine 5 cr 
there is a Jury che ficit day before any plaint, plea, of ifſue. 2. There no new proces 
can be awarded ; for the Recognitors who are bur once recurned) ſhall ſtand. Br: 
when a Jury is r:curned upon a Venire facies, which is a judicial procels tor the trial 
of an iflue certain, there the Court it the verdi& be impertet , may award a ny 
judicial procels » ſc. Venire facias de novo; bur the Court cannot 1o doe in Cle of 
Aſſiſe, for they are returned upon the Original, and becau'c the Writ of Ailile 15 
feſtinuw remediuns, the Plainif ſhall have a Writ of Certificate de Aſſsſe, to tupvly 
the ficlt imperfections (which happen for defaulr of good examination) accorcing io 

the truth oft the maccer, And judgement was affirmed. 


Mich. s Jacobi: in the Common Pleas. 


- "I\ 7 '; Edward Crogates Cale, 


Y 79 if 6/2 £<- Sun  rogeodte 

gp: Oy Dw. Crogate brought an ARtion of Treſpaſs againſt Rob: CALary-, for driving of his 
= 7 - Eta in Townbarningham in Norfolk; &c, The Detendant pleaded, that a houle 
| :. © F*” and 2.acresin Baſſigham in the ſaid County were parcel ofthe Manor ct 7/rgar- 
fe 44 ; © 'S on io the fame County, and demiſed, anddeviſable, &c. by Copy, &c. io fee 1im- 
PL ZD tot. ple &ce according to the cuſtom of the Mannor, of which Mannor Wil late Bi- 
| '« | ſhopof Norwichwas ſeiſed infee inthe right of bis Biſhoprick, and preicrihed to 
\ ave common of paſture for him and all bis Cuftomary Tenancs of the ſaid hovie, zn4 
4 a ”"D7 2.acres of land 1na great peece of paſture called Bafſinghaw common, pro emnibur 
1 ar to Heeaveriis, Oc, omn tempere anvi, and the 121d Biſhop ar ſuch a Courts &c. granted ihe 
©. ſaid hovie and 2. acres by copy to one #illiam Marys, to him and his heirs &c. and 
= that the Plaintif par in bis ſaid carcel in the ſaid great peece of Paſture , for which 
uſe the Defendant; as ſervant to the {aid williaw.and by his Commandements mo/- 
Poe ay the ary ns an of the m place, where = ſaid William had common 
in prediit wikans de Townberningbam, a ing to the ſaid Common of Baſſingham, 
441, &c. ThePlaintit replyed, de injuria 7s 9s abſg, tali cauſa : Upon as, the 
Defendant did demurr in Law. And it waxgobjeRted on the Plaintits parry that th* 
{aid Replication was good, becauſe the defendant doth not claim any Intere!t - _ 
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juitihech by force of a Commandement ; to which de 1n/wn14 ſua p! epria ab(g, tal cau- 
ſe may be fitly avphied : And this plea of de 5214744 ſaa propria, [c. of his own 
wrong, (hall have reference only to the Commangdemaonr, and to no cther pare of 
che plea » and cited the books in 10 H. 6.3.9. 16 H.7,.Gfc0, 3 H.6, 35. &t 19 
H.6. 7-&c, Buc 1! was adjudged, that the Replication was inluftcient, And in 
this caie divers points were Reſolved, 

1. That abſque tal: canſa, doth referr to the whole plea, and nor only to the Com- 
mandment; tor all maketh bur one cauje, and any of them without the ether + is yo 
plea by ic lel!, And theretore ina Falle Impritonment if the Detendanc jullificrh 

2 Capias to the Sheriff, and a warrant to him, there, de iz1uria ſux propria cene> 
rally is no g00d Replication, tor then the matter of Record ſhail be parcel of the 
cauſe { tor aii maketh bur one caule ) and the matter of Record ovght not to be pur in 
iſſue co the 1ryal of the peovle ; bur in tuch cate he may revly de injuria ſua propria , 
and trover'e the warrant, which is matter in taRt ; Bu: upon ſuch Jultification by 
force © any proceeding In the Admiral Coirts Hundred, or Countig. &c. cr any 
ether wiich 15 not a Court of Record, there de in ts [2 provyes cer=ral:y.1s 200d, 
for ai! is matter intact, and all maketh but ore cx, And by the'e ditfercnces you 
will agree your books in 2 H.q.3. 5 H.7.6. 16 H.7. ;. 21 H, 9.37%. 198 H.6, 
7. 41 Edw. 3. 29. 17 E. 3.44. 18 E.3. 10. 2£E.4. 6. 12E.4.10, 14 H. 6, 

16. 21 H.6.5.13 R.2. [ſner16. 

2. It was Relolived, That when ihe Detendant in his own right, or as fervant 
to any o:her, claimeth any Incercit in the Land, or to any Common, or Renc 
going our of the Landy or to any way Or pa-ag2 upon the Land, &c. there 4: 
5n;uria ſua propria generaily is noplea. Bur it the Detendant juliifieth as Servant, 
there de #muria ſue propria in (ome of the laid Cafes, with traverie of the Com- 
mandement, the ſame being made material is good. And (o you will agree ail 
your books: ſe. 14 H. 4. 32. 33 H.6.5. 44E.3.18. 2 H.5.1. 10H.6. ;. 9, 
39H. 6. 72. 9 E.4-22. 16 E. 4-4. 21 E.4.6. 28E.3.98. 28.6.9, 21 E.4$. 
41. 22 ![.42. 44 E.3.13. 45 £.3.7. 24 £.3.92. 22 ff. 85. 33 H.6. 29. 
42 E.*:. 2. Forthe general plea de mjwyia ſud propria, &c. is proveriy when the de- 
fendan:< ez doth confitt meer upon excuic, and upon no matter of Intereli what- 
ſoever * Aniit is aid de injure ſue propria, becanie the injury rroperly in this ſane 
isto the per:on, of to the fame ; as battery or 1iinpriconment to the zerion; Or 
{ſcandal ro the fame, there if the detendart excule himſe!t upon his own 
aflaulc . or npon raifing Hue and Cry, there properly de injzria ſua prop i. 


generally is 2 good plea, for there the defendants plea doth contiit only upon. 


matter of excie, 

3. It was Retolved, That when by the detenJants vlea any authori:y or power 
is mediately or immediately derive 1 from the Plaincit, there, alchough oo Interett 
be claimed, the Plaiprit ought to aniwer ic, and (hall not reply generally de 17 wrin 
ſua propria. The ſame Law ofan authority given by the Law ; asto view wai'e, 
12E.4.10, 9E.4. 31. 20£.,4+-4.41 £.3.2.16 H.7.3;. 

Laſtly ic was Reſolved, That in the caſe ac barr the itjue (hall he tull of mu'tiv't. 
city of matrer, where an 1ine ought to be full an tingle, for parcel of the Mannor, 
demifible by Covy> grant by Copy, preſcription of Common, &c. and Commandment 
ſhall bz all parcel of the iſſue. And fo by the Rule of the whole Court Judgemenc 
was given againft the Plainzit, 
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Mich. 6 Jacobi, inthe Exchequer. 


John Trollops Calc. 


Anncel.t Richcſon brought Debt upon Obligation of 34 /. by Quo mirus in the 
L =xchequer 2g1inlt Jokn Trollop Eſq; and upon 1iive and verdict againit Trellep, 
upon Whict Troilop brought a Writ of Error agaimit the atd R:icteſon , who pleaded 
an Excommunication, er prefere hic in (wr, liter as Clemen:1s Celrar Legum Doltoris, 
reverendi in Chr iſto patris Tovie nuper Danclm. Epiſcops vic' tn ſprricualibus peneralis, © 
efficialis prixcipalis legitme fulciti, figitlo conſiſt. Dunelm. /ign:a;'. v2, Clement Colrer, 
Cc, nniver is et ſongulis clericis et literazis quibuſcungq; per toram diaceſin Dunelm, rbi . 
libet conſtir,”, ſalm', and recited that he did proceed againlt him tor Reculancy, and 
that for contempt in not appearing &c. being lawfully cited and tore Warped, lic was 
excommunicated, Yobis igitur tenore pri ſeminm mardamus Guater ms P"4/at. Jo. Treo Uop, 
fic ut prami:titur per nos excommuricatum fniſſe et eſſe, in Eccle/ia veſtra Parcchial d «+ 
bus d:minicis, et aliis feſtivis, &c* publice derurcictis, et cum effetiu declarens, Ce an 
demanded jadgement if he ſhould be an{wered. The Plainiit faid, That atter the 
ſaid Excommengement the King by his general pardon in his Patiiament -2#0 ;, cd 
pardon all Contempts» &c. and all that he might pardon; and averred that neither 
the offence nor the perſop, &c. is excepted, &c, Upon which the Detendanc in 
the writ of Error did demurr in Law. And it was Reiolved by the Court, and tlic 2. 
Chiet Jultices, thar'the ſaid ples of Excommunication was inluſficient for 2.caute , 

1. Becauſc the ſaid Excommengement is ceriihed by the Official or Commillary ot 
the Biſhop, where ir ought to be certified by the Biſhop, who 1s the immediate Ot- 
ficer tothe Court , for no Certificate of Excommunication by any ſhall diſable one, 
but the Certificate of him to whom the Court may write toabtolve the party excom- 
municated, as the Biſhop, Gardian of the S-iritualties; &c. and therewith agree the. 
books in the point in 44 E, 3. Excommengement 23. 20 E. 3. Excommengement 24, 
41 Aſſ. p.29. 20 H, 6.1. 8H.6.3. 7 E. 4.14. 14 H. 4. 14. Vide 11 H.6. 64. 
that ic was ſo ordained by Parliament, 12 E.4.15,16. F.N.B. 64. cap. 65. 4. 
Bur the Chancellors of the Unirerfty of Cambridge or Oxford may ceriitie an Ex- 
commengement, for they doe it by the Kings Charter, Rzgi#. F.N.P. 64.c. 

2. 1f the Biſhop himſelf had cercihied ic, yer it had been inſufficient, tor the dire- 
Rion ought to be to this Court in particular, or at leaſt Univerſts ſanite matris Ec- 
elefie filiizs ; But in the cale at barr it is direted, Univer fis es fingulis Clericis & lite- 
ratis quibu/cunque per totams dieceſin Dunelmenſ. ubilibet Conſtitur, By which particu- 
lar dire&ion this Court is excluded; as a Certificate of an Excommengement in th? 
Chancery ſhall nor ſerve inany other Court; neither ſhall a Protetion direed 10 
one Court, ſerve in another - for alwayes a Certificate direaed toa particular Court 
and in parcicular manner, ſhall extend no further ; and therewith agreeth 20 H. 6. 
25- 2£.4.4. Andit was objeted, That an Excommengement is a Spiri: ual judg- 
ment , and therefore the Temporal Judges ſhall nor diſpute upon the manner ot 1t. 
To which it wasanſwered and Reſolved by the Judges, That the Judges of the Come 
mon Law ſhall adjudge upon the manner { and in ſome caſes ) of the matter alto ot 
Certificate incaſe of Excommunication; as if the Biſhop himſelfbe ſued . and he 
pleazeth an Excommengement by himſelf , or his Commiliary ( who is his Deputy ) 
although it be for another cauſe than then is in queſtion, it ſhall not diſable ihe 
Plaintit, becauſe that he himlſelf is party, and therewith agfee 16 E. 3. Excommers- 


_ - 5 E. 2, Excommengement 27. 5 E.3.9. 8E, 1.69. I8E. 3.58. 9 H.7.:1. 10 


H. 7.9. Alſoifa Prohibiciop be brought againſt a Biſhoy, and he ſheweth torth the 
Letters of the Archbiſhop that rhe Plaintif 15 excommenged, propity diverſas corts- 
macins, withour ſhewing any cauſe in ſpecial of the Excommunication, it ſhall no! 
dilable the Plaintif, The ſame Law if any other be defendant in any action , and 

| would 
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would diſable the Piaincif by Excommunication, he ought to ſhew the Blihops Cere 
tificatey conteining the principal caule why the Piaintit is excommunicated, to the 
en { that the Judges o the Law may know whether the Spiritual Court have conu- 
ians cf che original cane, and 1t the Excommengement be againlt the Law, the 
Court oughe to write to them to ablolve the party ; which chey cannoc doe if the 
Certificate be general ; and if the Biſhop retulech, his cemporalttes at the Common 
Law ſhall be ieiled, 28 E. 3.97. 22 E. 4.20, 20E.3.Excom. 9, 13H. 7.16, and 
in 14 H.4.14 Hears thcre faith, That a Doctor of the Civil Law aid to him, 
That no Letter of Certificate of Excommengement ( although ic be of the Biſhop 
ſhall be allowed i! the principal cauſe be por conteined in the writ; F, N.; B. 64. f. 
The Bithop ought to expres the Caule and fute againit the Plaintit ſpecially in the 
Certificate, Vide 3 H. 4. 3. miiceported 10 the Report : For the opinion there isre- 
Horned in14 Hg. 14. as appeareth be!ore, Vide Fler. lib, 6.cap. 26. Wet. 2. cap, 
43- Allothe Biſhop ought to certifie that which hath been ſentenced in his own - 
Court, and not in another Court z And itheretore he cannot cer:ifie , that another | 
Biſhop hath certified him , or that he hath teen a ſentence o! Eccommengement ” 
made by ano: her Biſhop ; but the Brihop may cerahean Excommengement made , | 
by his Commiilacy or Official, tor that the Biſhops Court and his Commiſlary doth 62] 
in his right, F. N.B. 65.4. 33 ++ 3. Excom. 29. 9 H.7. 21, to0H.7,8, 

Bur it ihe Biſhop makech a Certificate » and dieth before that it be received, it is 
pothing worth, but his Succe. of ought to certifie ty FeN. B, 65, 8 FE. 2, Excom- 
meng.26.14E,3. 16id,8, But note Reader) in lomecaſe the Vicar Generzl may 
certifie an Excommengement ; bur the lame 15 when the Biſhop is in remoris agen- 
dis, which is as much as to lay, Out ot the kingdom in the Kings ſervice ; Rur the 
Court will undertiand thereo! by matter of Record, ſc. by Writ our of the Chancery 
directed to them, and not by the ſurmile ot the party, and then for neceflicy ( wich 
15 alwaies the Law of time, 1or Neceſſuas et lex temporis,) the Certificate of che Vi- 
car General ſhall be allowed, becauic that no other can doe it. And therewith a- 
oreeth 31 E.3,10. F.N.B,64. And atcer that a Biſhop iseleR, and before he is 
conlecrated, he may certifie an Excommengement) tor the power of the Guardian of 
the Sfiritualcies ceaſeth after his clection by the Kings Cor ge de eftier; and therefore ,_ . 
for neceſſity he ought tocertifies F. Ne. B. 62. N. and Regiſter, 

And it is co know, That when a plea ot Excommengement is allowed , the Writ 
ſhall nor abate, bur the entry is, quod remancat loquela fine die quonſque, ©. 3 H. 6. 
3- 3 £.4.8. 3 Aſ-p.12. 72 

The point in Law in the cate at barr was ; If the general pardon ſhould diſcharge of w 
2 man excommunicated, of the Excommunication or nor, and by the award of the *; 

Court the Detcndant was ruled to aniwer over. Ka P 


- 


Hill. 6 Jacobi ; which began Mich. 5 Jacobi, 
in the Common Pleas, 


whatlocks Calc. 


I a Replevin herween John Chappel Plaimtif , and Wiliam Whitlock, Detendant for 
taking of a Gelding in Kings Aſh in the County of Devon in a place called Cunnie [5] 
Parks the Defen jane did avow the taking in the place where, &c. as mm his Free- 
hold, for damage feaſanvr. The Plaincif ip barr of the Avowrie pleaded , That one 
Willam Whitlock the elder was (eiied ofa Mefluage, 20 Acres of Land, 12 acres of 
wood» and 20 acres of Heath in Kings Aſh atorelaid in tee; whereot the place where 
is parcel, and demiſed the ſaid Tenements ro one Joan Buihexd tor her life , by force 
whereof ſhe was iciſed for life > the Reverſtion expeRant to the laid Wiliam Whit - 


lock, 
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lock the cider ; ang tne iald Wilham Whulock, the clder 14 ua in :8 £!>, ty hic 
Indenture Tripartire, in coplideration of a Mariage to be lo:emnized betiycen 1777 
liam Whitlock the younger, and Margaret davghter ot John Brttler, covenan: ed 511d e- 
oreed by tne lai 1 Indentures, That the fa1d William Wiiclock the Eder, b re the 
tealt of rhe birch o! Chritt near entuing, would atlure «niconvey unto Lec; Yeo, and 
Amhony Whitlock, » and cher heirs, the Tenemenrs atorefaid, ro the ies, iments and 
purpoles declared 17 the laid Indentures, and to no other uies or intents, viz, vntll 
the (ſaid mariage unto the ule of the ſaid wilkam 14:5:leck the elder and his heirs, 
and after the ſaid mariage tothe uſe of 9/15. #4 i. lock, the elder for the rerm of (i; 
Y life, withour impeachment of walte, and afterwards to the uſe of the ſaid 1ilian 
/ [70] whilock the younger, and the heirs of his body» and afrerro the nie of 7-/:: 1/70. 
4 , . lock, ardhis heir. And by the {aid Indenture it was further provided, eranted 2n4 
D/3./ "Ts agrcced, That it ſhould be lawtull tor the laid #iliam Whitlock the e'd-r, at 2vv time 
—_— cage ; ther after to make leale or leaſes, grantor grants, a< well in polletiion as reveriinn 
D ae Ac 2 FF the Tenements aforeſzid; with the appurtenances, whereof, &c. or of ary par: 


/ of He $5 thereof. Provided alwayes, that the ſaid leaſe or leaies, grant or grants, (fh014 
s Yo 


ai/Eve not exceed the number of 3.lives at the molt, or 21 years » and that upon every fuch 
f Wood eaſe or leales, grant or grants, themolt antient and acculiomed yearly rent, nerior 
b. $244 ; "2nd ſervices or more ſhould be rendered and reſerved, payable outing the laid je:ſ: 
} Bees 4415, or leaſes» gran Of grants; and that the ſaid Leon. and Arthery, and their heirs (nw) 4 
Me FAG ſtand ſeiſed ro the uie oterery luch Fermor &c.And afterwards 18 Afaii.r8 ©/ic rhe 
_ A m_ ſard ;Vifiam the younger apd Margaret entermaried, and afterwards, ri. 1s. Fc. 
£- op FA 1/ilbam Wiulock, the elder eried a tine ot the laid Tenements atoreſaid, accor ins 5 
the ſame Indentures, to the utes therein contained, by force whereof, and o 1h 
Statue of Uſes, the ſaid w.Uliam whileck the elder was (cited of the Reveri on of the 
{aid Tenements &c, for his life, the remainder over according to the 1aid Indentucec. 
. \ And the laid iVulliam Whitlock the elder lo feiſed, 1 Sepremb, 31 Elz, demiied 
ee one Chriſtian Hearne the tenement atoreiaid, with their appurcenances 4 wherein, 
| &c., amoneſt others, To have and enjoy to the faid { hriſtias and her alhons tor 99. 
years fully ro be compleart and ended, it the {aid Chr:ftian and one Peter Krtrerb ure, 
of any of them ſbould fo long live, the {aid term to begin atrer the death or deter mis 
nation ofthe eſtate of the ſaid Joan Bulbead, yielding and paying theretore year'y 2:- 
ter the beginnivg of the ſaid leaſes to the ſaid #i/liam Whitlock the elder , his hor; 
and afſigns, and tuch and perions to whom the Inhericance of the premites 2/- 
ter the death of the ſaid William the elder ſhall of right belong or appertain . du: ro 
the ſaid term 14 5. at the four moſt uſual Featts yearly to be paid. And th= P:2ir::: 
juſtifie4 under the laid leaſe, and averred the lite of Peter R prtenburie, and thi 1t: 
- molt antient and acculiomed yearly renr, heriot and tervices, &c. were refered %-. 
upon which the Avowant did demucr in Law. And in this cate 2. Q12!iion; were 
moved. 
- 1- If Williem Woitlock the elder had purſued his anthoricy or nor, in m:ins of the 
ſaid Leaſe for 99 years, determinable upon the aid 2. lives. | 
-\ 2. Ifthe ſaid Reſervation of the rent were according to the ſaid Proviio, &c. 
[6] And as to the-firlt it wayobjeRted, That the ;authority was diltinguiſhcd , /c. ci- 
ther ro make a Leaſe not exceeding the number-of 3. ijves, or 2; years; by which 
appeareth that the intention was either ro make 2 Leaſt for 3. lizes, &c, or is he 
would make a leaſe for years, that it ought to be for 21 years; but in the cale at batt, 
the Leaſe is not for 3. lives, &c. nor tor 21 years: but 'or 99 years, 1 2. Or any of 
them fo lopg ſhall live, and fo his authority was noe purſued. And ifone hath row- 
er tomake Leaſes for lives, he cannot make a Leaſe tor 93 years determinahle u50n 
3+ lives; quod fuit conceſſun per toram Curiam. But it was Anſwered and Re'olved 
by the Court, that in the cale at barr, the Leaſe was 200d, and the power which the 
Leſſor had well purſ ued 3 For the proviſo of Creation of his power to moke leales» is 
abſolute in the beginning, affirmative and indefinite, ſc. to make a leaſe or lea'es» 
grant of grants, &c. as well inthe polleſſion as in reverhon of the Tenements y or ary 
parcel thereof, &c. which is without limitation. Then the Proviſo of Correction 
1s added, fc. That ſuch leaſe or leates, grant or grants, ſhall nor exceed the number 
of 3. lives at molt, or 21 years, which claule is negative, and doth qualife the ge- 
nerail'y 
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neraialy Ong tirit Pcavilo ; So tat (he power dy the tirtt 15 general, and by ihe 2. 
we Lets ought not £0 excecd Zo [1 C35, &c, An. when the L-aſc is made for 99. 
years determina?'s upon 2.:1725, che fame dia not excee:! the number of 3. lives, 
althonsh in truch it 18 nt a leale Ortive®, "2. The power i3a5 we!l tomake leates 
i1p9lethon as reverſion, with the Limitation atoretati; and a Leaſe for 3. lives can- 
po: be made a reveriion, but a !lezfe for zears dererminable upnn 3. lives may, and 
the L-ior bhim'elt hath bur a Rererhon expeanc upon an eltare for life at the time 
ofthe Creation 6 ihe laid power. So that the inteniton of the parties was to make 
2 Leaſe for years abiolutely bu tor 21 years, but any other term determinable vyon 
3. lives, &c- Which is in<quipage with 21 years, he well might. And the diffe« 
6. ce was taken and agrecd between a particular power affirmative , and a generall 
power retirained with a Neyattve ; For it15true, That if one hath power to make a 
Leaſe tour 3. lives Or 21 years, there he may make a Leale for 99 years, if 3. fo long 
lire. ſor the fame doth rot exceed thenumber of 3. lives, bur in truth is leiſe, for = 
\ery Term for years which is bat a Chattel, is lefle inettimation of Law than an e- 
lizte for lite, which is a Freeloid. 

Ascothe 2. point it was Objected, That the laid Reſervation was (cch, that the 
Ga,m2 was not payable during the (aid Leal: as ic ought. buc, only during the life of 
the L:for ; for he having bur an eitate tor litzy doth reſerve the rent to him and his 
1ci:s, apd his heirs cannot have it, and the latter words, ſc. To ſuch perſon aad 
perions who ſhall have the premiiles, &c. are mecrly void, tor no rent can bereſery- 
ed, but ro the Leflor, Donor, or Feottorz and his heirs, who are privies in blood, and 
not to any who is privy incltate, as he in the reverfion or remainder, &c., But ic 
was R:ſolveds that ihe Reſcr.tion inthe caſe at bart is good. For the ſaid Leaſe 
hath not bis etience trom the clizte of the Leiſor , which he-hath for life , bur the 
Leaie hath his eſlſerce our of the fail Five, and it CopliryRion of Law doth pre- 
ceed the eſtate for life and ail the Remainders; for after the Leaſe made ,\rche tame 
1525 much as if the Ule had been limiced originally zo che Leflee for the faid term, 
znd then the other limitations 1n Con'trattion of Law follow it : And that is the 
cauſe chat the uſual claule in ſuch Iod-ntures is, That the Conuſees and their heirs 
ſhall ſtand feifed to the ute of tuch Letlees, &c. So, that the Leflee inthe caſe ac 
barr doth derive his eftate out of the eſtate which paſſerh by the Fine. Then 
when the Le{lor reſervech rent to him and bis heizes, the ſame is good, for 
the ſame by Conitruaicn of Law doth precede the Limitation, Uſes, and then 
the ſame _beivg well releried, the ſame is well rrangierred to every one to 
whom any Uſe is limiuce!. So i! the Reſervation be to the Leſlor, and to e- 
rely perſon rowhom the Inhericance or Reverſion of, the premiſſes (hall apper- 
tain durivg the term, the ſame is allo good , for the Law doth diſtribute that 
to every one to whom any limitation of the uſe ſhall be made. And in ſuch caſe 
no Leale is reſerved tO a Stranger , but the Reſervation doth precede the Li- 
miration-of the Uſes to Strangers. Bur it was agreed , That the moſt clear and 
ſure way.» was to reſerve reac yearly during the term, and leave the Law to 
make ihe. dutributiony withour mentioning a Reſervation to any perſon. Bur 
it a Reſolved , That all the faid thige wayes were good enough and effeRual 
ina Lay. 
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Hione firme berween Omen Greneley Plaintif, and Philip Greneley Deicn- 

(6] | bing - a7 a d ater made by Stephen Greneley of 3. acres of Land in Sr. Stn Ar. 
- / row inthe County of Hereford, and upon Nor Guilty pleaded, the Jury gave a (7e. 
ff: 47 ©, cial Verdi& tothis efteR. ill; am Woodbowſe and Bad/and were lciled of the 
Fee of 6-54 3- acres infee, and 20 Octeb. 38H. 8. did thereof cntcoft vin Grezeley the el. 
v7 + ger, and Iſabel his wife » Tohave and to holdro the ſaid Philip and {ſabet, and co the 
F 4a heirs oftheir two bodies lawfully begotten : Philp the elder , 1 Decemb. 17 Ei. 
FE - 7 _ did enfeoff Philip Greneley the rof the ſaid 3.acresin Fee; and afterwards 2c 
S: —, 144th. Philip the elder died» and {ſabel overlived him ; and afterwards the iaid Iſabe! 
4 | | before any ently made by her, viz. 26. ) died ; avd the ſaid Stephen Greneley the 
I Fo of the Plaintifwas heir oftheir 2. bodies &c. And the onely Queltion in 
this Caſe was, If the ſaid Feoffmenc of Philip the elder to Philip the younger, hath ta- 
ken away the ertry of the ſaid Stephen, or that the cntry of Stephen was lawfull, cc 


not. 

1. It was Reſolved, that at the Common law this Feoffmene was a diſcontin::- 
ance to the iflue, for the iſſue ought to claim as heir of their 2. bodies individually, 
and as heir toone he cannot inherit, and by Conſequence cannot encer , for his en- 
cry ought to enſae his Title and his ARion, and the Formedon in the Deſcender in 
in ſuch Caſe is, Qued C, dedn D.« E. w#xer75 ej et beredibus de Corperibus Ipſorum 
D. et E. cxenmibss, M6 wager pred. D.et E. prefato K, fils & hered. ipſorum 


Jp 


D, «t E. deſcendere debe; doni pradift., Oc. Rygift. Orig. 238.5. By which 
' [73] ic appeareth chat in his he o ro make himlelt heir to both , and por to 
| the ſurvivor : So if the ſaid Dances diſiciſed, and a deſcent cat, and afcer- 
wards the Farher died and belvre excry the Mother died, the entry of the iſlue is 
not c becauſe be ought co as heir of both their bodies, and as heir to 


the Father he is bound by the deſcent, as bis Father himſelf was , and as heir co his 
Mother only he cannot exiter, forhe hach not any (och ticle. Yide 35 H. 6. 45. 6. in 
Afliſe, bur if the Mother in ſuch caſe had enrred, and re-continued the efiate tay], 
then the diſcoptinnance was utterly prorogued and removed, and the eltatc 

- tayl aRvally revcfted in the wife ; which after her death doth deſcend to the 
11JC, 

2. It was Reſolved, That althongh che Hasband end Wife had a joynt and undi- 
vided eftate in tay!, and that rhe words of $2 H. 8.cep. 28. arc, That me Fine , Fe- 
offwent, or other All or Alts hereafter to be made, ſuffered, or dowe by the Huiband wy, 

Mamers, Lands, Tenements, or Hereditamems, being the mberitanre or freebeld 
of bir wife, during rhe cevertare berween them, þc. That this join eftare was within 
words, ( the inheritance or freebold of bs wife ) tor (he hath a Freehold and Inbe- 
ritance in the Land although ſhe haih not che ole Frechold or Inhericance. So 
hath ic been alwayes taken upon the Statute of Feſt. 2. cap. 3. In caſu quando vir 4- 
wiſerit per defaltans tantuns, quod fuit jus nxoris ſue, Oc. propter quod ftatuit Rex quod 
; mulier poſt mort ems viri ſui habemt Rycuperare per breve de Cui in vita, & c. that a joynt 
eſtate ro Husband and Wife hath been alwaies caken within theſe words '«s x0! 
and yet it was pot the ſole and only Right of the wife ; and according to this reioiu- 
ciog/i0 the principal caſe, was it ed in Bramown: Cale, and therewith agree:h 
Elz.. Dyer. Hawtrey: Cale, 
* 3+ It was Reſolved, That by the ſaid AR the entry of che iſſue in tail was law'ul 
inthe caſe at barr ; for the words of the AQ goe farther (hall in any wiſe be or mat? 
any dſcominuane, or be pre yudicial or burtfull, ro the («44 wife or to ber heirs , or to ſuch 
as ſhall baue right, title, or imereſt to the ſame, by the death of yu wife or wives, Bus 
that the ſame wife or her heirs, and fuch other to whom ſuch Rig [hall appertain after 1:1 


decea/c, 
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deceaſe, ſhall or may then lawfully enter into all ſuch Mannors, Lands, Tenements and He. 
redit aments, according to their rights andtitles therein, So that it the iſſue in tayl 
ſhall noc be withio theſe words, ( her kerys ) becauſe that he is beir to both » ſc. to 
Facher an! Mocher ; yer withour Queſtion he is within theſe words, ( or to ſuch as 
have right by tbe deaih of ſuch wife.) Andinthiscaſe a difference was taken and a- 
greed, between a Diicontinuance, which implieth a wrong,and a lawfull barr, which 
impliech a Right ; and therefore, if Lands are given to Husband and Wite » and to 
the heirs of their cwo bodies begotten, & the Husband levyeth a fine with proclama- 
tions, and committeth High Treaſon, and dieth , and the Wite before, or afer en- 
ery dieth, the itlue is barred ; and the Conuſee, or the King hath righc to the Lind, 
becauſc that the 111u* cannor claim as heir to both; and therewich agreeth 18 Eliz, 
251-6, adjadged. Vide 5 H, 7, 3:2. Cols Aſſiſe. And it was Reſolved, That the 
Statute of 32 H. 8. extendeth only ro diſcontinuances) although that the AR hath 
oeneral words, or be pre udicial or hurtful to the wife or ber beirs, &:, But the conclus 
h09 is, (ſhall lawfully enter & ec. according to their rights andiities therein) which they 
cannot doe when they are barred, and have no right, title, or intereſt; and this Sra- 
ence giveth advantage to the wife, &c. ſolopg as the hath righr, bur ir doth norex- 
rend co take away a tuture barr, although the Statuce giverh entry without limica- 
tion ofany time, buc che entry ought to waic npon the Right. And therefore, If 
the Husband levyeth a fine with proclamation co another, and dieth , now the wite 
may enter by torce of the Starnte; for yer the fine is nor any barr 1o her, bur her righe 
doth remain, which (he may recontinue by entry ; bar if ſhe ſurceale her time , and 
5. years palle atier the death of the Hasband, ſhe is barred of her righr, and by con - 
ſequence ſhe cannot enter ; and the Statute ireakerh of fine only » and not of fine 
wi:h proclamations ; and therewith agreeth 6 £.6, Dyer 72. 6. And it was Re- 
tolved» That it che Husband be Tenanc in tail, the remainderto the Wife in rayl; 
that it the Husband makerh a Feoffment in fee, and dieth wichonc ifſue, the Wife 
may enter , becauſe it was the Inhericance of the Wife; Bur if the Huchand 
ſuttereth a Common Recovery, and dieth without iſſue » there the Wife is 
barred , and cannot enter by force of this Sratme : Bur this Statnre was made to 
relieve him who hath right, and to ſuppreſs wrong, and to advance right without re- 
ſpe ro the warranty of the diicontinuce; if he hath any. And if betore the Scature 
of Donis conditionalibus Lands had been given to Husband and Wife , and the heirs of 
their 2- bodies begorren, ard they have iflue, and the Hnsband poſt prolem ſuſcns- 
taw alicneih che Land, and dieth e the Statute, and th: Wife ſurvived; and di- 
ed before the Starute, the ine ſhould have a Formedon: For notwithttanding the 
{ame alienation, a Right doth remain, for as much as the Husband only aliened , 
which Right is entailed by the Sratute; and before the Statute the itſue in ſuch caſe 
might have a Swr Cxi in vita, and claim as heir of the bodie of both , for the. Feoff- 
ment was no barre but a diſcontinuance : and therewith agrecth 21 E. 3.45. 12 
H.4.7. And inall caſes where the Wife might have a C#i in vite by the Law, ſhe 
ſhall enter by force of this Starure of 323 H. $8. and where the iſſue cannor have a 
Sr ci in vita, or Formedon, there he ſhall not encer within the remedie of this Sca- 
tre. And therefore if the Husband hath iflue , and alieneth, and che Wife dieth;, 
the iſſue ſhall not encer during the lite of the Husband, becauſe at the Common Law 
he had no remedy to recover the Land during the Husbands lite,andthe words of the 
AQ are, (according 10 their rights and titles therein,) Bur it the Husband alieneth, and 
atterwards the wite is divorced cauſa precomratias, or any divotce which difſolveth 
the Mariage 4 217cu/s Marrimonis, there the Wite during the Husbands life may en- 
ter, for the words ofthe AR are; ( no fine feoffment, &c. ) quring the Coverture be- 
tweeen them. And although that afterwards the Husband and Wife are dis 
vorced, yer the Feotfment was made during the Coverrure b=tween ther. 
And although that the Stature faith , ( But that the ſame wife, Oc. ) the fave 
ſame is meanc of her who was his Wite at the time of the alienation, for when the 
Hasband dieth, ſhe is not then his Wife, bur ſhe is called Wife to deſcribe the per - 
ſon only who ſhall enter ; and it is not ſaid inthe Sracure that the Wite ſhall encer 
after the death of her Husband, bur generally that ſhe ſhall enter according co their 
righe and rice; be it inthe lite of the Husband after a divorce 4 vinculo Marrimonii, 
or ater his death, Yyy 2 Trins 
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Trinit- 7 Jacobs inthe Common Pleas- 


The Lord Staffords Caſe. 


Ecween Them ts Hahn Plaintit:and 7 be. Tally Detendant, ina Replevin, whic! 
an in the Commcn-Pleas Trin. 6. Jacobi rot. 2341. upon the plcading the 
£ [5] parties demurred in Law , and upon the whole Record the Cale was kich, Queen 
8 / . - / I Mary was ſeiled of a Park called Eftword Park within the Mannor of Theracbxri , in 
, x ds. the County of Glouceiter in fce 5 and her Letters Patents, 10 Iulii, in the lecon 1 
— YI / year of her reign, grantcd the laid Park to Hezry Lord Stafford, and Krſulahis wit, 
x 4, 4 andtothe heirs of the body ofthe laid Herry Lord Stafford , by force whereof the 
2. Lord Stafford, and rſuls his wife were ic1led accordingly , the reverlicd Over expe- 
F / Ranc to the ſ2id Queen Aſary, her heirs and (ſucceſſors, which reverſion of fee-(imple 
B&/ ws/ LO by che death of Queen Mary deſcended to Queen E/zaberb. Hill, 3 Eliz. Tindal le- 
of az/ . vied a find to the Lord Srafford, and Vrſula his wite , come ceo, and to the heirs of 
the Lord Stafford, of the ſaid Parks by which fine the Lord Stafford and his wiſe did 
render the ſame to Tw:dall for 25 years: And afterwards Hewry Lord Stafford wi, [u- 
gis 7 Eliz.dicd , and {{r/ula his wite ſurvived, and held ip as lurvivor, and the re- 
mainder of the ſaid Eliate tayl deicended ro Hezry Lord Stafford the fon: And af er- 
wards Queen Elizabetb by her Lecters Patent 10 Julis 75 Eliz. reciting the former e- 
{tate , the reverſion and reverhions thereot to the laid Queen Ez. her heirs and (uc- 
ceſlors expeRant , the ſaid Queen by the ſaid Letters Patents , and for the (um of 
53 4. 185. paid by The. Tindall Gent, did grant tothe ſaid Thomas Tindall the teverſie 
on of the {aid Park, &c. to have and to hold to him and the heirs of his body lawfuliy 
rev. And further the ſaid late Queen Ebzabecb willed and declared by the 
ſaid Lecters Pacencs, That if the {aid 7 bo, Tindall his heirs or afligns at any time after 
ſhould pay or cauſe to be paid, or any of chem ſhould pay or cauſe to be paid , at the 
Receipt of che Exchequer of che iaid late Queen her heirs or ſucceſlors, to the uf: 
| ofthe ſaid late Queen her heirs or ſucceilors , the fum of 205. of lawfull money of 
[74] England, for the premiſes,witrs the laid ſum of 53 {. 18-5. then the ſaid late Queen 
Eliz.abh , ot her turcher fpecial grace; certain knowledge and meer motion, by the 
ſaid Lerrers Patents » for her, and her heirs and Succefſors , conceſſic & declar avi; 
quod trom thenceforth y the ſaid The, Tyndal. & beredes ſui haberext & tener ent , ac ha- 
bere,tenere, & gaudere valerem & poſſent , /ibi & beredibus ſuis in perpetunm vireuce ea- 
rundem Licerarum P atentium ſuarnes pr adith, rever ionem pr edifti Parci , cum pertmer- 
tiis irter alia habend, tenend © gandend, eaomnia & fingula pramiſſa cur pertinent. pre- 
fat. Tho, Tyndal, heredibus & afſignatis ſus; by force whereot the ſaid The. Tindall 
was ſeized of the {aid reverſion intayl ; And he being ſoſcited » the reverlion over 
tothe Queen; as aforeiaid, the laid Thewas Tindal 23 Feb. 8 Eliz. at the Receict of 
the Exchequer , paid to The, Gardiner, then one of the Tellers of the Excchequer, 
to the uſe of the ſaid Queen » the ſum of 205. for the ſaid Park, above the 1aid ium 
of 531. 185. which 20 5. was received , as by the Record ofthe receipt thereof, in 
the {aid Court of Exchequer at #eſtminfter atorelaid remaining fully. appeareth , by 
force whereof he was ſeiied of the {aid Reverhon in fee expeRarg-wpon bis eliaic 
tayl- And afterwards Herry Lord Stafford 8 Eliz. died , Aftrer whoſe death the (aid 
remainder deſcended to Edward Lord Stafford his ſon , who Paſe. 8 Eliz. levied 2 
fine to (ark and others of the ſaid Park with Proclamations, and afterwards the (aid 
Krſuls 10 Ebz.. died » and afterward Edward Lord Stafforddied , and Edward Lord 
Stafford, that now tshisſon and heir, pretending that the laid reverſion in fee did 
nor accrue to Thomas 7 indall by the payment of the ſaid 20 5, but remained ip the 
-Crown, by the ſaid The, Mathyn diſtreined the Catrel of Twlley the Plaincit in the ſaid 
Park, whoclaimed under the faid fine; And to enforce the Letters Patents & 
-_ Eliz. the Statute of confirmation of Letters Patents, made 1 8 Eliz.. was plea” 
z Which wasnor pertinent tothis caſe ; Bur the principal point of the caſe v » 
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If by che payment of the faid 20 7. the {aid 7 jndall hath gained the Reveriion of the 
Fee out of Queen El/z. For it no Reverhon remaineth 1n the Qu:er» then the fine 
with proclamations doth barr the Lord Srefford that now is, whoclaimeth as iflue in 
tay} ; and if the Reverion doth remain in her at the time of the fine, chen che fine 
lesyed by Ed: Lord Sraffordihe Father doth nor barr him. 

And this Cate was very well argu:zd bythe Serjeams, ſc. Hwmrton, Nichols , and 
Harri the younger, and Heng hton, and af.erwards this Termthe ſame was argued 
by all the Jullices at Bench , ſe. Coks chief Jultice, Walmeſley, Warburion, Daxiel, 
and Feſter. And 2. Objefiions were made ayaintt the ſabitance of the grant, and 
2- 222inlt the form of the grave, The Ovzeaions againftthe Subitance were, 

1. That ſuch Conditioacannot be annexed to a thing which lyeth in grants but to 
a thing which lyeth in lixery ;- and therefore it was ſaid; that Rencs, Commons, Ad- 
vowlons, Reverions, &c.cannot be granced for li e or years, with Condition to have 
ſee bur only [.and which liech in liveryy for the increatcef ſuch furcrs efiate for the 
mok pare taketh irs efteR by Livery then by grant ; tor withouc licery ſuch fucuce e- 
fiace will not pais incale of Land, and it ought to paſs eb 54s by the firſt livery ; 
and a man c:n170t grant a Ren is eſſe, or a Common, or Advowſon, or a Reverhions or 

thing which leth io grant co begin #» fates, as from Michaelmas next following, 
of after iuch thing done, &c, And all the books in Law which ſpeak of tuch Con- 
dition for increale of an E{tare, put the caſe alwaies of Lands, to which livery is re- 
quiſite, 31 E, 3. Voucher, 281, 31 E. 3. Feoffments and faitty 119. 2 E. 2. Quid ju- 
ris Clamat, 38. 12 E. 2.Voucher, 265. J E,3.10. 10E. 3.40, 55. 20 Aſ.p.15. 
& 19. 12 Aſſ.p.5. 32 E.J- G17. 30. 43 Ex. 35. 43 Aff. þ:41. 44 E. 3. Lita, 
22. SCE, 3.27, 6 KR, 2. Quid ris clamat, 2C, 27 H.6., 7. Plow. Com. Sayes Caſe 
272. Plow, ( ow. the Lord Lovels Caſe, 487, 


The 2. Obje&ion was, That ſuch Condition which ſhall increaſe an efiate ought 


alwaies codrown the firti eftate nponthe encreajer , and make all bur as one ctiare 
20d one grants and therefore ought tobe anvexed to an cfiate for years or life, which 
io may drown upon the performance of the Condition, char all ſhall be bur as one 


ettate or grapt, and pot ſeveral and divided eſtates; and therefore in all the faid, 


Looks ſuch Condition is alwayes ancexed to ap eftate which may drown ; bur inthe 
caſc at barr the Condition 15 annexed £0 an eftate in tayl, which cannot drown by the 
acceſie of a Feeimple t ot: and ſuch Condition was never annexed tO any cliate tail, 
in any book or prendent which can be ſhewed. 

As to the ObxcRions to the formof the grant, the 1, was, That after that the 
Queen had gramed the Reverhoo tO Them as T3ndal and to the heirs of his body, She 
DOW Upon he contirgic grameeth to bim predift am reverfionews to himand his heirs - 
in which the Queen was deceived io her grams for preditte reverfie, is that which 
the Queen hath granted to Tyndall 10 tay}; which now ſhe cannor grant in feetimple, 
tor itemtie Regs. non comventt cums lege, for that which ſhe bath granced firtt in tay}, ſhe 
cannct afterwards grant in fee, and the eflate tay! wat granted ablotorely, and can- 
not be drowne 4 or deiiroyed by the ſaid grant upon the ſaid Conmngency. 

The ſeconi Objz&ion as to the form of the grant, was, That the ſaid grant did 
ſorn] only in Covenant, which in the cafe of Inheritance ſhall nor cransterr it in 
the Kings Caſe, as it may incaſe of a Charrel » and therefore the words are, thar 
the Queen wiilech and declareth, Thar it the faii Tho. Tyzdal! pay 25 7s, then rhe 
J2id Queen doth grant that the ſaid Thomas Tyndall and his heirs ſhail hare the laid 
Reverion ; ſo that the Reverſior it ſelf is not granted; bur ir is a grant which found-+ 
eth inthe nacvre of a Covenant, that he ſball bave the {aid Reverhion. 

But it was Re(o)ved by che whole Cour upon ſolemn argument , That the ſaid 
grant was 200d. And 28 (© the 2, hift Objections it was refolved, That ſuch 

grant with a Condition precedent may be made, as well of things which ite in grant, 
as of land which lie:h in livery , and may be anpexed as well unto-an eſtare ray}, 
which cannot be drowned, as to an eftate jor lifes or years, which may be drowned 
by the acceſs of a greater ettate ; bur ſuch encreaſer ot an etiare by farce of a Com- 
men precedent, oughc to hare 4. Incidents; x, It onghero hare a parcicnhar ettare, 
282 foundation upon which the encrealer of che greater ciiare (hall be built; 2, Soch 
particular eltate ovght cocomnue 10 the Lelice of grantee; until the encreater hap- 
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. alienation the vrivity was once 


pen ; 3+ lt ought £O veltat the time the Contingent falleth, ouhcrwile ic (hail never 
velit; 4- The particular cltate and the 1ncrealc, onphe ro takeeftect by one and the 
ame 1o:irument; of deed, or by ſeveral deeds deiiveredat cne andthe lame tine , 
and there oughc.1o be a precedent eltare, upon which cheettare, as upon a tounda - 
tion» may accrue and encreale;” Burt { oke chiet Juſtice ſaid, That fuch foundation 
ousht to b- permavenc and notrevocable at the will of che grantor or leiior; And: 
therefore if a man grantethian Adrowfon to another at will, upon Condi:ion that it 
he do ſuch a thing, &c. that.be (hall have Fee, in this cate the eltare at will is not any 
ſuch foundation as the Law-requireth to ſupport an accruer of an ettate of Freeho'd 
or Inhericance) tor the grantor may determine the will before the Condition per- 
formed, and ſo avoid his own grant, anda Leaſe at will cannoc ſupport a Remainder 
over. And ita mangrantethan Advowſon or a Rent, &c. for uvon Condi- 
tion that if the Leſſee pay 195, within one year, that be ſhall have for lite, and it af- 
ter the year he pay 20 5+ that he ſhall bave tee; the lefſec payeth the 10 5. within 
the year, and ater the yearhe payeth the 20 5, according r0the Condition, yer he 
ſhall have bur for life, for the ettate for life ar the time of che grant was but in Con- 
tivgency, which is no foundation upon which an etiate can increaſe ; for a polibili- 
ty Cannot accrue upon a pofiibilicy, and the eftate in Feefimple cannot accrue upon 
x eltate for years, for the fame is drowned by the acceſs of the eitate for lite, as 
ſhall be afcerwards ſaid. 

As to the 2. the privity of eſtate ought to continue ; and the ſame is vroved by 
the faid Caſe of the Lord Love. And therefore if the Lelilec tor lite, or years, or 
donce in tay} who hach ſuch a Condicionannexed to his eliate; alier betore the Con- 
diction performed ; or if Leilee for life, or years, (errendrech to che Lefior , he ſhall 
never after take benefit of ſuch Condition, for th: privity of eſtate in ſuch caie ought 
to continue; for the increaſe of the cftare ought ro enure upon the particular eliate, 
as upon a foundation ; AnJ therefore, if in ſuch caſe the Leſſee for life or years , or 
the donec in cayl alieneth all his eſtate, an rake back an eftare, and afterwards per- 
form the Condition ; pore = accrue to him, becauſe that by the abſoluce 

r urely defiroyed , which cannot be revived by 
taking back any eltate ; Asitone cener after partition maketh a Feoffment in 
tee, and rakech back aneſtate ro her lelf again and her heirs, yer the priviry of the 
eltate to have Aid paramount 1s deſtroyed, 11 H. 4.22. Vide38 FE, 3. 10. 6. So if 
Tenant by Homage aunceſire] makerh a Feoffment in fee,and taketh back an cliate to 
himin fee, he ſhall norhold by Homage aunceſtrel. Lirr. £6. 2. fo. 53.6. Bur if Lel- 
ſee for lite, &c. grant hiseftate uponcondirion, and entreth for the condition bro- 
ken» and afterwards performeth the condition, there venture the fee ſhall ac- 
crueto him; forthe ity was not ab(olucely deſtroyed ; and when he entre:h 
tor the Condition br he hath his old eſtace ; and it neederh not chat the parti- 
cular eſtate continue to all reſceRs, bur if ſuch a privity of eſtate continueth which 
is capable ofan Accruer, it is ſufkcienr. And therefore, if ſuch Leſſee for iife ma- 
keth a Leaſefor years, or it Lefſee for years maketh a Leaſe tor a lefler term; or if tuch 
donee maketh a Leaſe for his own life, or for years,yer for the pricicy of eftate which 
continuerh in them, they are capable ofan accruer of anc{tare : Bur if ſuch Te- 
nanc in tay! maketh a Leaſe for the life of anocher, there he is not capable of any ac- 
cruers becanſc he hath gained a new Reverſion in Fee, and the firlt privity remain:th 
not , andyer in ſuchcaſe ifrhe Lefſee for lite dieth, there the firſt privity of eltate is 
revived. So ita man makerth a gift roone; ro have and to hold to him and the heirs 
of his body ofhis wife lawfully begotten, wich ſuch condition «s ſwpr«, and after - 
wards the wife dieth withour itlue, ſo that now he is become Tenant in cayl after 
pollibility, &e. in this caſe, alchough hat the eſtace be changed, yet for as much as 
the privicy remaineth, he may by the performance of the Condition, have Fee atcer. 
So if a Leaſe be made to 2. with condition to have Fee, and one dieth , the Survivor 
may perform the Condition, and have Fee. Bur if the ſaid Joynttenants have made 
partition of the term, the Condition is deliroyed ; for the etiate in Fee ought to ac- 
rue tothem joynrly, and not in ſeveralty. And in the caſe at barr, althoueh that 7Þv- 
Tyndall had dyed betore rhe performance of the Condition, his heir of his body might 
ha\e performed ir, for alchough rhac the perſons were altered , yet the ſame eſtate 


| continueth; 
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coatinueth ; and this rower to perform the condition deſcendeth co his heir, as an 
Inheritance annexed co the foundation which deſcendeth trohim, and he afrer the 
Condition performed, ſhall have the Reverſion in Fee quodem mods by deicent, as in 
Sbelleys caſe, wn the firtt part of my Reports, Andalthough ic be requiice that priyi- 
ty oteftace continue; yet 1t 15 not requilie that the accruer do drownthe particulac 
eltace ; for it a man makerth a Leaſe for lite, the remainder tor lite, or in tayl, upon 
condition thar if che ficit Leſlee doth ſuch a thing. that he ſhall have Fee; inthiscaic 
by the performance of the condition he ſhall have Fee, and yer it ſhall nor drown 
the eftate for life » quod fwxt corce ſums per Curiamw. And if a man maketh a Leale for 
ears, uponcondition that ifche Leſlor doe out him within the term that he ſhall 
ve fee, inthis caſe if the Leſſor doe oult him, now the intereſt of the rerm is tur - 
ned into a Righe; and yer the Leiee in ſuch cate ſhall have fees for 2. czuſes. 1, be- 
cauſe it is the a and wrong of the Leſſor himſelf, whereof he ſhall not take advan- 
cage ; 3+at the ſame inſtanc that the Leſſor doth pur him our, at the ſame inlianc the 
Leſſee hath fee , and the title ofthe Leflee is by force of the condition, which is; 
the ouſter ; and therewith agreeth 6 FR. 2. Quid \uri clamat. 20, And 
that poſſeſſion in an infianc, is ſufhcient totlupport the ercieale of a fee, appeareth in 
12 E. 2. Voucher 265. A man maketh a Leale for y-ars upon condition » that if the 
Leflor doth not pay tothe Lefiee 100 marks at the end ofthe term, that he (hall 
hare fee, there the end of the term doth conhilt upon ap infant of time. And ifthe 
eliare tayl of the Lord S:afford had determined tor want of iſive, and Zrſuls had dy- 
ed, ſothar tbe Revrerhon of The. Tyadall had come inpoſleſiion; yer for as much a; 
the vrivicy of the eſtate concinueth, although thrat the Qualicy of the Reverlion is 
altered to a poſſeſſion, the Condition remaineth. Bar there is a difference be- 
tween the Continuance of the privity of the eftate ot the Lefſor or Grantor, and of 
the privicy of eftate of the Leſlec, or Grantee ;, for the privicy ofthe eſtate on the 
part of the Leiſor needeth not continue; for although the Leilor or Gramor alieneth 
his Revertions or be atrainted, &c. yet the Conditionremaineth ; tor by no aR thac 
he can doe can he frulirate or derogate from his grant ; and therewith agreeth 3: 
1. Feeffwents and Fatt, 119. 6 Rez. Quid nru clamat. 20, and Plowdens Com. in the 
Lord Lovells Caſe. But it Leilee tor years with condition to have Fee, accept a Re- 
leaſe fram the Leſſor tor his life, or ip tayl> and afrerwards che condition is perfor - 
med, he ſhail not have tee, becauſe that the eitate for years, which is the fonndati- 
on upon which the accruet is, by hus acceptance of a greater eliate, is drowned, and 
hath no contipnance: As if Leſlce for years without impeachment of waſte cakerh 
an eſtare for his life, the privilege which was annexed to the eitate for years» is lot?, 
5 H.5.9. 3 E. 4.44. in Mary de la Idles cafe. 28 H.8. Dyer 10. 6, And it was re- 
folvred, that if the Queen had died betore the Condition pertormed, that yet Tyndal 
_— performed the Condition ; and it the Queen under her great Seal had 
re to take the movey ; yet if Ty=dal had tendred the money at the Receipt of 
the Exchequer that he had gained the fee imple, for the Queen by no means could 
countefmand or hinder the encreaſe of the cftate in (uch caſe. 

As to the 3d. It was Refolved, That if the Condition had been that when Tyndall 
ſhall pay to /. S. 20 5. that be ſhall have fee; chat preſently by che payment by opera- 
tion of Law, the Fee ſhall be devefied out of the Queens and velied in Tyndall, and 
that for pecefficy,for if it ſhall poc 1eft at the time of the condition pertormed, it (ha'} 
never reſt ; and therefore if Othce, or Petition, CMonſtrens de droit, or other thing 
ſhould be requiſne, ic ſhould maie the Queens grant void, and diſable the Queen 
ro make ſuch grave, and therewith agreeth Plow. ſom. ip the Lord Levels caſe, for 
there it is ſaid, when the Condition is performed, the Feehmple ſhall be immedi- 
ately our of rhe King, without P-ticion or Monit ans de droie, or other Circumtitance, 
for if be ought to ſay ro uſe ſach Circ es, then ic ſhould nor velt preſently; and 
if it ſhall nar vet prefencly it ſhoald never velit ; for if an citate canvot be enlarged ar 
the time of the enlargement appormcetl ic ſhall never be enlarged; and thele are the 
words of the book ; and cherefore for neceiicy the Fee fimple (hall paſſe io the calc 
at barr out of rhe Queen without any circumttance g for ihe Law will pever tequice 
Circamfiances when they ſhall ſubvert the ſubtance. And therefore there is a 0o- 


table caſe in 49 E- 3+ 16. where the cale was, That /ſabcl Groacheap was ieiled in tee 
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of 2 certain hou e 1n Lozaen, and by her Will in wrt: ing and epro:icd , deriled the 
ſaid houſe being holden of che Kings to Arch. Goodckeap, to him and to the heirs ot 
his body : fo that it he cie without ifſue; that the Lands ſhall be fold by her Execu- 
tors, of Execurors of the Executors, and made W- D.and W.W.and 1, de T, her Exe- 
cu:ors, and Cied without heir, Richard Goodcheap died withour 1]ue, by which the 
houle came ro the King by Elcheat, and af:erwards 4. one of the Executors died, 7, 
7. refuſed, and W. D.iold, &c. And there the Queliion is, it the iale by one Exe- 
curor be 200d, or not ? Buc 1x 15 there 2erced by ail , That rfthe fale be goo, thac 
the !ame ſhall derett the L2nd ont of the King, ard the canſe is for necellicy of Law, 
for if th: fale (ail not de.elt the Land at the time of the ſale, no (ale ſhall be made 
at all, and the Executors who have but a Power, cannot have a Petition , Afonſtrars 
de dror, or other remedy. | 

As to the 4. Incident, It was Reſolved, That ic ought to be by one and the ſame 
orant, or by 2. deeds delivered at one time, which 1s ail one in efiet 3 For gue 5; 
continexti fiunt in eſſe videntur ; and the realonthereot 1s, vecauſe the foundation, ſc, 
the particular eltz:ey and the increale of the eſtate thereupon 1s but one grant to rake 
eficct our of one Roor, although it velt at ſeveral times) yet when it is veitcd, it hath 
its vigor and force of one grant, And theretore it is well ſaid in 27 H.6. that when 
he hath p<rformed the Condi:1on he hath Fee trom the rime of the beg1anipg of the 
Leaſe, as by one grant, andone and the (ame eltate. 

As to the firit Objetion againlt the form of the grant, ſe. pred.ti am rever/iorem.t 0 
conlirue the ſame to extend to the eltate tay] granted before ro 7 jedall, { which the 

Queen cannot grant again ) and not to the Reverhon of the Fee; ( whic'i the Quicen 
may grant , and which 1s mentioned before ) ſhall be a Conttra&ion toning corhe 
oreat diſhonour of the Queen) and in great damage ard diflenheriiin of the tubjeR : 
In diſhonour of the Queen for 3. caulgs ; 1. To have her grant under the Grea: Seal 
by captious and nice conlirnctions avoided ; 2. Preſume (uch ignorarce in the 

Queen (who was a wile, learned and moſt excellent Princeſs, and the Pharnix of her 
Sex ) that ſhe intended togrant that which ſhe could pot grant, and nor hart which 
ſhe could grant. * 3. That the Queen (as it was objected)cannort make iuch a grant t» 
future , when a SubxeR may doe it without Queilion; and theretore's forttor?, he 
Queen might doe 1t in {uch cafe. Alſo the fame ſhoald tend co the damege of the 
Subjz& who ſhall have che Kirgs Charter under the grear Sea), but by ſuch nice and 
captious Confiruaion ſhall loſe the Layd?contained! therein ; which ſhall .curn to 
the overthrowing ot hich and his; whole family and poſterity. And the cale of Sir Jobs 
Molyns, th: Lord Chander,and the-Earl of Kurland, were affirmed for good Law.Bur 
Note, the Queen grantech not only the Reverfion aforeſaid; bur alloall and 1:nor- 
l:r the premiſies » &c. which words make this caſe clear. 

And as co the lalt ofthe ſaid 2, ObjzeRions, It was Reſolred by the whole Covrt, 
That the words were ſufhcient'to pals the Inhericance'of the Lands; for to rats a fu- 
ture effare upon a Contingent» words in tatbre are apr and ſufficient enovghs 25 in 
a}] Charrers and Letters Parents of Lands, the clauſe ofgranc of Libercies an Fran- 
chiles are all with ſuch words ineffeR as theſe are, becaute they are contingen', and 
furure. And the invention of this grant to Tyadall was commended by.rbe jullices) 
for wh<n the Lord Srafford was Tenao: in tay! the Reverſion ro Queen <Akn), if the 
Queen had granted rhe who!eFee ſimple, then by a Common Recovery , or tine 1e- 
vied, the Lord Stafford might have barred his itlues 3 and by a Commeon Recovery 
the Reverſion to Tyndalt in Fee, which was bot the meaning of the Queen , of ct 
Tyndall, but the purpoſe was, that it ſhould be inthe power of Ty=dall. and the heirs 
of his body, to hold and reſirain the Lord Stafford adu2 heirs of bis body,t!:a* they 
ſhould nor alien, or barr his Reverſion in cayl , by takivg the Feelrinple our of the 
Crown by-rthe performance of the Condition to enablethem ro alien. But Coke 
Chief JuRice in his Argumene moved a Queſtion upon the Scarure of 24 #1.8. c-2. 
20, That ifthe Lord Stafford and his wife had ſaffered a Common Recovery with 
Voucher, ifthe ſame ſhould not barr che Reverhon which Tyndal! had in tayl , the 
Reve rhon in Fee being in the Crown : And thereupon he did copſider the words ot 
che faid AQ, The preamble of which ſcemeth for ro provide for the hetrs of the bo- 
cies ot the Kings donees in tay]. And the Queliion men: ioned inthe Preamble is, 
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Woether ſuch feigned and untrue Recoveries againſt ſuch tenant in tal, Cc. (bould after 


s/ e d-ath of the tenar.t in tayl, bind the heirs in tayl, or not : And the body of che AR is, 
For the plain d-clar ation whereof, and to avoid and extinit from bencefo: th diverſity of 9pt- 
ni2ns in ſuch caſes, Be i; ordained and eratted, that no {«ch feigned Recovery , bereafigr to 


be had by aſſert of part et, againijt any ſuch tenant in tayl of any Lands, &c, whereof the : 


rever (ion or remainder at the time of ſuch Recovery had, [hall be in the King, ſhall bind or 


conclude the berrs is ty1, whether ary common Voucher be had in any ſuch feigned Recovery | 


or rot, bat that after the death of every ſuch tenam in tayl, &c. the beirs in tajl may enter, 
&c. So that by the L=tcer of the Att no remedy is provided for him in the Reveriion 
or Remainder in cayl, altheugh chat the Reverlhion of the Fee be in the Kivg, Bur 
zer the Chiet Juilice held, thac by neceſlaty conſequence ſuch Reverſions and R-- 
mainders in tay! are preierved by the ſaid Act : tor when chere is Tenant in tay!,zithe 
Remainder 1n Fee, 2nd Tenant in tayl tntterech a Common Recorery, the reaſon of 
hurt of the ettate of him in the Remainder who is 2 {travger to the Recovery is, by 
Conſ.quent > becauſe that the Common Recovery doth barr the ettate of Tenant in 
rayl, who is patty tothe Recovery, and by Conſequent, all Reverfions and Remain- 
ders of common perſons expeRant thereupon - Buc when the AR of 34 H.8. provi- 
d:th,That no Common Recovery had againſt Tenant intayl, who is Party tothe Re- 
covery» ſhall barr the iives when the Kivg hach the Reverſion, &c. thereby incluſive 
the AR doth preterve the Reverizons and Remainders in cayl of the Kings grants, 
for they cannoc be barred) buc when the ettate rayl, upon which they depend, is bar- 
red ; andihat 15 the cauſe, that when Tenant in tayl is in ofanother eſtarey, and ſuf- 
kcreth 2 Common Recorery as Tenant) it ſhall not barr any Reverſion, or Remain- 
der, becaufe the lame ſhould barr the eftare of the Tenant in tayl, who is party to 
the Recorery, tor Quod non valet in principalia in aceſſoris [ex conſequents non v it, 
C& quod non yalet in may u propinque, nen valebit in = remeco, And if the Lord Staf- 
ford might have barred the Reverkon in cayl of The. Tyndall before the Condition 
performed, the Invention of the ſaid granc had failed of his final purpoſe: for which 
cauſe it ſeemed tothe ſaid Lord Chief Juftice, that the ſaid AR doth preſerve the 
Reverſion of the (aid The. Tyndall ; which was argued by the whole Courr, 

Laſtly it was Reſolved by the whole Court, That if the Reverſion in fee had re- 
mained inthe Crown, Thar the fine leryed by the aid £4. Lord Stafferd the Father, 
had not barred the Lord Seafferd that now is, buc char be might enter, accordins to 
the Reſolution 1D Neceleys caſe, Paſche 31 Eliz. in the Common Pleas » and eipe- 
cially , by reaſon of thele words inthe ſaid AR of 34 HY. 8. The ſaid Recovery, or any 
ether thing or things bere after to be had, done, or ſuffered, by or ag ainſt ſuch Tenaxt intail, 
's the corey netwithſt anding. 
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wiat wields Caſc. 
Replevis between Wilbow Weed Plaintiff, and #ill. Noreen Eſq; Defendanc,npon 


The Defendanc ſaichy Thar the place where, &c. doth contain 200 acres? part of the 
Mannor of {Toyden, and encitulerh himielf ro have Common there, and avoweth for 
damage feaiance. The Plaintifin barr of this Avomrie faich, That befoce 2nd ar the 
time of the rakings he bimſelf was, and ayer is ſciſed of 5, acres of Land in C 

aoreſaid in Fee» and that he andall choſe whole eftate he batb io the ſaid 5 acres, 
time out of mind; &c. have uied co have Common of palture inthe ſaid 200 acres for 
all his Cacrel commonable, tpon che ſaid 5 acres of Land levanc and couchanc ac all 
times of the-year, as to the faid 5 AI > = EH tor which cauſe he pur 
ZZ in 


— 


Cking of his Sheep ar Croydon in the County of S#r7ey in a place called Norwood ; [5] 


y» 


[73] 
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4 —_ "Tn hts Caitels &c- To which the aid Defendant faith» That betore the 1aid w.ltam 


{ 9h ood had any thing in the ſaid. acres of Land, one W147 Wield was teifed cf ; 
þ id hor Vgettaage yo 40 p: = of lands in Crojden aforeſaid , whereot the [aid 5. acres were 


—, parcel,in Fees and thac the laid Wiar, and all thote whole etiate he bad in the taid 

') Meſluage and 4 acres of land; whereof &c, rime out of mind had common of paiture 

inthe {aid 200 acres for all his Cittel Commenable upon the ſaid Mefluage , 2nd 40 

ten acres of Land, whereof, &c. levant and couchanc, as tO the faid Melluage and 4o - 
C I cres of land appertaining. Andrhbat the ſaid #iar Wield {© ſeiied, of the ſaid F- acres 
| 3' / did enfeoff one Jobn Weed in fee » whole cliate the laid #illiam Wood before the 1. 
| * king: &c., had, 1demg, Willielmms Wood colore inde clamans commmuniam paſture in the 
e 7 'Xqaid 220acres, pro emnibus averiis ſwis communicalions [mer gred:(t, 5. acrs terre, le- 
EAIEV vant and couchant, &c. pur ip his Cattel, and he took them damage teaiance : upon 
3 [79 ] which the Plaintif doth demuffr in Law. And the lait Term and this Term this cac 
<> of of mas argued by the Serjeants at the barr, and this Term by the Juſtices at the Bench, 
4 w1 PA ſe. Coke Chiet Juſtice, Walmeſiey, Warburton, Daxicl and Fofter: And inthis cafe 2, 


| incs were Reſolved : 
e457 FO r. That ( be che Common appendant or appurtenant ) the Common in the caſe ar 
a4 tsTharr is apportionable. : 
2 com 2 2+ That thepleading thereot was ſufhcienc, 
As to the firlt ic was agreed, that Common appendanc was of Common right, and 
ſeveradle, and alchough chart the Commoner purchaſeth parcel of the Land in which, 
&c. yet the Common ſhall be apportioned, bur in ſuch caſe Common appurtenanc, 
and nor appendant, by purchaſe of parcel ofthe Land in which, &c. is extin& tor the 
cauſes and reaſons given in Terringhanss Caſe) all which was affirmed for good Law 
by the whole Core, And it was fir urged, that the Common appurtenan: 
ſhall not be ſeverable in che caſc ac barr for divers caules. 
1. Becauſe chat this Common « PR—_ wholly belongeth toa houſe and 40 
_ of Land by preſcriprion ; by his own act, cannot make this entice thiog 
veral. 
2. The Feoffee of parcell ſhall gor have Common, becauſe chat che preſcriction 
faileth, for no Common was ever appurtenantto that parcel , bur to the Meſſuace 
and the yhote Land. "F 
3. Common appurrevanc is a thing againſt Common right, and therfore by the a 
.of the parry thatl no more ſevered or divided, rhana Condition or Nomine pen, 
of avy other rhing againt Common right, As to thar itwas Anſwered and Relol- 
ved, Thar it appeareth by che preſctiption, ther the taid Common is jeverable , for 
the preſcription is to have Common 1n the Land , in which, &c. ro be caken by che 
mouthes of his beaſts which are levant and couchant upon the Land, to which, &c. 
and the ſame extenderh rothe whole, and every parcel, and it cannot be more da- 
mage tothe Tenanr of che Land in which; 8c: after rhe feverance, than ir was before, 
for no other bealts can paſture there, bur chole which ace levanc and conchanc upon 


the Land, to which Fer ybtbe ba hyck, on enant purchaierh parcel 
ofthe Land in which) . Tomes if he Feech a Leaſe of 
parcel of rhe Land, all is ſuſpended,becauſe ir is the folly of the Commoner to encer- 
meddle with parc of the Land in which he bach common, which beloneeth not to 

him. But when the Commoner enternediech-noc bur only with his own Lands 
alienation thereof, the ſame in ſuch caſe ſhall not turn cohis prejudice » tor the 
fane it not] againſt any\rule of the Law, as the orher caſe , when be purcha(eth 

part of the 19 which: $:c. becauſe cthac his Common nt was againlt 
ppm cx ; and he camvor common inhis own land; which be hath purchaſed. 

[5] And ithall be # great inconvenience; If by alienation of parcel chic alience ſhall 
loſe the Common which belongerhco hiam, for then the alienor ſhall loſe his Con:- 

mon alſo; for by the reaſ6n which hath-been made, 7a 1d could ner preſcribe to 

i have Commied to the houſe, and 3 5 acres; Þbecanſe that the Common was cnticrly 
 appurtetianctorhe M and 40 acre arr if the Law ſhould beſuch , all Com- 


pre! = prep y, oregano which ſhould be a-xinft che Com- 
} for no land doth cominue infointie a manner, — >. <re rogether 


wich another, as it hath been ab initio, bur by prefermenc of younger Song , advance» 
Menr 


Parr. VIM. ___ WamarsCaſe. 
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ment of daughcers , paymenc of debrs,: or other neceflary contaderntions, part bach 


becn ſevered 4. and therefore this caſe is Dot like toa Condition, or Nemine pave; - 


which are entire, and no feverable by the a& of che parties, bur is like to a rent re - 
ſerve upon a Leaſe for years: And therefore, Ita man maketh a Leaſe of 3, acres, 
each of equal yearly value, rendring 3s.rent, and che Leſſor grancecti the reverſion 
of on: Aczeyand the Tenant attorverh, the gramcee ſhall bave 12 4.renryfor although 
that ic was one Lea{e, ove Reverſon,and one Rent, yer the ſame was incident to 
the Reverſion, which was leverable, and the Rent ſhall waic upon the Reverkon, 
and upon every part of ic. So inthe Cale at barr , although chat at the beginning 
there was but one Common attendant upon the Tenancy;yec tor as much as the ſame 
is attendant upon the Tenancy which 1s ſeverab#yand upon every part of it , the a» 
lience of part of the Tenancy (hall haveCammon, So it he who hath ſuch Common 
appuricoant leaſeth part of the Landeo anather, the Lefice ſhall have Common tor 
the bcaits levant and couchant ; and: it an Advowlon be appendant to a Mannor 
which deicendeih ro divers Coparcevers, avd the Coparceners make partition of 
the Mannot to which, &c. without ipeaking of the Advowlon, the Adrowſon, not+ 
withitandivg the divihop and leverance from.the Mannor to which, &c. doth remain 
appendanc, 13.3. Quare Imp. 38, 19 E. 3.itbid. 59. 17 E.;. 38. 43 E. 3.35.13 
E. 2. Quere Imp. 17. 2 H.7.50. Videq Eliz, Dyer 213. 


Trinic. 7 Jacobs, Rot. 2629. 


Viners Caſe. 


Tas. 7 Jacobi rot. 2629. Robert impor brought anaQion of debt-acuinſt #1; am 

ide, v,00 a0 Obligation of 201, 15 falis Anxe 6, of the fame King. The De- 
fendape demanged Oycr of the Bond and Condition endorſed, which was, That if che 
above beunden William Wylde ds and ſhall from tinse to time, and at all times bereafier, 
Rand to, abide, ob{erve, performs, fulfpll and keep, the rule, order, judgement, arbicr amen, 
ſexcexce, and final deter minacian of William Rugge Eſquire , Arbitracor indifferemly na- 
med, cleted., and choſen, as well on the part of the (aid Wiil. Wylde 45 on the part of the 
ſaid Rob.rt. Vioyory to rude, order, ad wdge, 4rbicr ate, ard finally determine all marters, 
ſes, controver fies, debates.griefr,and comenttons bercto;ore moued and ſtirred, and now de» 
pending bepween the ſaid pariies, roxching and concerwng. te: fun of T we and rwenty perce 
heratefore taxed upon the [aid William W yide-fer ders kand of Pariſh buſineſs, within 
the pariſh of Themilt bocpe in the Conmy of Noriolk , [0,45 the ſaid award be made and [e: 
down in wrigug auder the hand and {cal of the ſaid Wills at or before the Feaſt of 
St. Michael tbe Archangel nex: enſuing after the dats of cheſe preſents, That then, &c, 
And kl th dn pleaded, That che ſaid il. Rugge made. noatbirrament y de & 
ſuper pramiſſiz,&c. The Plainiit replyed, Thar atcer the making ofthe ſaid Wri- 
ei , and before the ſaid Feat of St. Michael, ſc. 22 Ang. Arun 6. ſuprd- 


dit. aud Themilthor pe pred. predi3. ill, Wylde per quodd aw ſcriptum [unm enjus 
oft ciſdem dp &t anno revecavit & abrogauits Angiice did call back , onmews 4xthoritarem 


quan ung, quam idem Williclmus Wylde per predid. {cripeum obligarorium dedifſet e 
——_———— WillielmoR hos 7 nk ſnocet —_— deaduocevit , £7 
vAckum (65146 10008 ©; quicguid ditt, Williclmus Rugge pr/# deliberationem e;uſUe 
| thaw {bi peat evuges ar birrinps; 7 OEC- __ ex que pred. Niilteimus 

| f conſeit ioneme pred. ſcripts, es avxe pred. foſtwne Santi Mich's mn prox. . 
inf mY pradilt. exoncravit, it abrog aut arbirr atorom —ar% de owns antboricate arh1- 
trandi de «{ ramfſit in condic. prageſuperins ſpecificar', camra formam et effebans 
Conditug Nr Fe iſſionss i» cadens mevings 8's 1dew Robertus petit” judicium, Fc. 
Upon. which-.the Defendaptdid demure im baw» And inihis cate 3, points were 're- 
folyed. * £22 3 I. That 
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£2þf 5 E.4-3- and (othe bookin 5 E. 4. is well explained, Vide 31 H. 6.30, 28 H.6. 
3 be 49 E.3.9.18E.4.9. 8E.4.10. 


"That aithoven that alliaws #jide the Detendane was botnd ity # Bond to fend 


C/ h ;{ <6, abide, obſerve, & c. che ruleyarder, arberament, Fc. yet he may counermand the 
4 » oor fame 1 tor a man cannot by his a& make ſuch anchorirys power, or witrant not coun 


ermandable, which by the Law and of his nature 4s coantermandable ; As if 1 make 


i CaI r . b- 

> 1) a Letter of Artorney to make livery, or to fue an Aﬀtion10 my name, of if I aff 
Haan ov © edrg 60 cake an ecennes; orit 1 make one my FaRor, orif w 
_ »/ Arbicrament, alchough that theſe are done by expreſs words irrevocably , yer they 
© .as/fev, may berevoked: So if I make my Tefilament and laft Will irrevocably, yer I may 


ſubmir my ſelf to an 


yoke it » for my at or my words cannot alter the judgement of the Law to make 


" x irrevocable, which of its own nature is revocable. And therefore ( where ic is 


laidin 5 E. 4c3-6b. 1f I be bounden to Rand ro the award which /, $. ſhall make, 1 
could not diſcharge that arbitramenc, becauſe Iam bound to Rand to his award , bur 
if it be without.Obligation it is otherwile ) it was Reſolved, rhat inthe one caſe, oc 
the ocher> the authority of the Arbicrator may be revoked ; bur then in the one caſe 
I ſhall forfeir my bond, and in the orher caſe I ſhall forfeir nothing z for ex z«d« ſub- 
w1iſſione non oritsr altio : and therewith agreeth Brooks in abridging of the ſaid book 


2.1c was Reſolved, That the Plaincif needeth not averr, that the faid #4: am 
Rugge had notice of the ſaid Countermand, for that is implied iv thele words, reve- 

vt et abrogavit omnem amthoritatem, & c. for withour Notice it is no revocation ar 
abrogation of the authoriry : and therefore if there was not no: ice, then the Defen- 
dant might rake iſſue, nou revocevit, &c. and it there were no Notice , it ſhall 
be foun.1 for the Defendanc; as if a man plead quod feoffavit, dedit or demiſic pro ter 
mino vice, the ſame impligzh Livery» for wichouc Livery, ic is not Feoffmenc, gitc or 
demiſe : But there is a difference 2. are requiſite to the performance ofan 
a&; and both things are to be done by one and the ſame parc, as in caſe of Feottment, 
pits demiſe, revocation, countermand, &c. And when cwo things are requiiite to 

ormed by ſeveral perſons ; as of a grant ef a Reverfion, arrornmenc is not im- 
pliedinir, andyet withouc attornment che grant hath not Rion, bur for as 
much as the granc is made by one, and the acrorament is to be by another , it is noc 
implied in the pleading of the grant o- one ; bur inthe other caſe both things are co 
br apo I IDs and that maketh che difference. And there- 
with agreeth 21H, 6.30. a7 e397 wp roomy breed 2c. 
AL III PIAT ep rt IE the : pr ms PE any 
Judgement, or Award made by the Arbicrarors , the ſaid Bexley diſcharged 
the Arbicrators at Cevexcry in the Connty of ywerwich; and the ſame was holden 2 
good barr, and yet be did nor averr any Notice to be given. So is it adjudged io 2 
H. 6.6. 6 H.7.10.&c. 

3. It was Reſolved, That by this Countermand or revocation of the power of the 
Arbicracor, the Obligee ſhall cake benefir of the Obligation, and thar for 2. cauſes, 
I. becauſe he hath broken the words ofthe Condicion, which are, That he ſhould 
hand to, and abide, &c. the rule, erder,&c. wad when he conmcermanderth the Autho- 
rity of the Arbicrator, be deth mes Sand and abidrts, &c. which words were pr ip (uch 
Conditions, ro the intent that there ſhould be no conmermand, but an end 
ſhould be made by the Arbitrator of the Gamroverhie, and that the of the 


: and iris 
my yr madre -4 rotary ont and with this Reſolution agreeth the {aid book 
of 5 E. 4.3. which isc0 be intended as aboreſaid , Ther the Obligor cannoc dif- 
charge the Arbicrament, bur he ſhall forfeit his bond , and the book giveth the rea- 
ſos, which is the cauſe of this Reſolution, -ſc- becauſe T-am bound to and ro his 2- 
ward, ſc. te fhavd to bis award, which 16do wor when 1 diſcharge the Arditrameor- 


The other reaſon is, becauſe che Obl hisownaR hath made the Condition of 
the ( which for the bevefic of the Obligor, trofave him from 
the penalty of the Obligation) impoſiible ro be performeth-and by Conſequence bis 


Obi: 
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Obitgauon is become fingle and withour the benetic of help of any.Condition » be- 
cau(- be hath diſabled hinlelf ro perioge the Condition, de 21 E. 4.55. per Chokg 
& 18 £.4. 186, & 206, If one be bounden in an Obligation, with Condition that 
the Obligor (hail give leave to the Obligee for the time of 7. yeares ro carry wood, 
&c. in that caſe alibough that he give himleave> yet ifhe Conncermandit, or di- 
ttucd ihe Obligee, the obligacion is forieiced. And afterwards Judgement was gi- 
ven lor the Plaincit, 


Trinit, 7 Jacobi, Rot. 3649- 


Sir Richard Pexhalls Cafe. 


"yg N 2 Second Deliver ance brought by Exftace Barton ro Nicholas Moore for taking 
I of his Cactel the 17. of April 5 Jacobi at Broxhead in the County of Southemyron, 
in a place called Ge, the Defendant did avow the taking, becauſe Sir Richard Pex« 
ball Knight, was ſeiſed of the laid Manor of Brexhead within the ſaid Councy, where- 
of the place iD which &c. was parcel, in fee ; and held the ſame of the Biſbop of #iz. 
chefter in Socage, as of his Mannor of Satten, and was alſo ſeiſed of the Mannors of 
Beaxrayer, Cr ances, Chinh am; Steventmn, and divers other Mannors, Lands and Tene- 
ments, 2nd a houſe in Lexdex deviſable by Caltom in Fees and held the faid Mannor 
of Stevemen of the Queen by Knights ſervice in capire , and fo ſeiſed made his Will in 

itive, and thereby deviſed to Eanor his Wife rhe ſaid bouſe in Londen , and rwo 
nds aid Mannors, Lands and Tenements for 1 3 years, and added a Proviſo, 
that the ſaid Ceviſe ſhould not be prejudicial ro any eltacexricle, or intereſt for year or 
years, life or lifes, which (ſhould be afcer deviſed in'the ſame Will ; and after in the 
fame Will gave and bequeathed to the ſaid Nicholas Moor t his Kinſman 101, ifſuing 
and payable de cr ex pred. Meſſuag. ec de et ex pred. duabus partibns maneriorum & ce- 
reroruns texementsr uns pred. quarterly at the moit ulyal Feaſts, and for noc 
thereof to diltrein, and che diftreſſes rodetein guenſq, &c. And that the ſaid Sir R5- 
chard (6 ſeiſed, died ſeiſed, and for 201. for 2. years ended An 16 Eliz. he avowed, 
and avecred the value of the ſaid Mannors & Tenements aforeſaid at the time ofthe 
will &c. to be 200/. per arm, above all repriſes : and ict appeareth by the barr co 
the aromrie, that the wotc:; of the WHI were, [ will and bequeath io Dawe Elianor 
wy wife, all my CManors, Lands, Treements, & c. for the term of 13 years next after 
wy deceaſe - Provided, thar this gift, deviſe ani bequeſt, made to the (aid Elianor , ſhell 
ner be prejudicial to any of the eff are or eff ates, ticles, or inereſt for year or years , bfe or 
boer that (bal be here as chis preſene Will given or bequeathed. And in the 
fame Will deviſcd, /remr, I grove and bequeath to my cefin Nicholas Moore & bandred 

Sheep, and 10 Bullocky, and 101. iſſuing and payable ont of my Lands and Tenements quar- 
ferly, at the moſt uſnal Feaſts, aud for non payment to di I, 4nd the d;ftreſs te detein na- 
til he be ſatisfrd of the arrearages, and to keep the Court and Conres of «ll my Manners 
apex /awfull requeſt to the ſaid Nicholas, by bias or his depmty daring bis life, and when thi 

ſ<id Nic all think, u moſt convenient and mect io keep. And upon the whole Re- 
cord the Queſtions which aroſe out of this patc of rhe Will were cwo. 

1.1f Sit Richard Pexball hach power, by the AR of 34 H. 8. todeviſc this rem cf 

iol.co Nicholas Moore out of all the Lands? | | 
2. What eſtate Nicholas CAtoore battiin the Rene ? 

As tothe firſt, it was objefted, That Sit Aitherd Pexhalt had nor purſued the pow- 

er which the AR of Ab 8. bog given co ns or a gy the AR ares He 

one, fc, may deviſe , Common, or othry profit owe 4308 2.5 (viz; 

of by mts, Lenks Fe inonts acl Mevetiamene! bs 3. parts hae of 

any part thereof, or as much thereof «s ſhall amen to the full clear yearly value of pow 

ref 
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Sir Ritherd\Pexdalls Cafe. __ Pare VI11. 


— tbercot: Aoditicioic Quettion doth*depend” upan the tai ciguic of 34 H. 8. tr 
the Statute of'3 2+ H. 8. giveth not any pDWwer © the owner of the Land, to deviſe 
Rent, Common or ocher profic out thereof: And'ip this Caſe, where Sir Richard 
hath a power co ceviſe a Rent, 8c. our of 2, parts by this At, he baih deviſed 2 
Ren out ot all his Lands, and fo hath not-purivned rhe auchoriry which the AR hath 
giventohim, and the Clauſe of 34 H. $8. which tollowerb next atrer the ſaid branch 
ofthe AR, by which it is enaRed, 7; bat by the author uy @foreſaid, the ſaid will ſo deci a- 
red ſhall be good and effeitual ſor 1. parts of the ſaid Mannors , L inds, Tenements, or He + 
reditaments, although the will declared be made of the whole, or of more than of 2. parts, 
extend only to a de viſe of the LanJ ir felf, and nor co any Rent , Common, or rot 
our thereo! ; as appeareth by che Letter thereof, and by ali che ſubtequent branch _ 
con: -ervivg the divifion, and thisclaule is ar Explanation of the Act of 32 H. 

- when all is deviſed, bur, as hath been ſaid} the powertodevile a Rent &c. out 
the Land, is only g o1ven by the Stature of 34 H. 3. Ani the opinion in Butler an 
Baker: Caſe in the 3. part of my Reports, 33. was cited, where it 15 {aid, That if a man 
[5] ſeiled of 3. acres, (holden by Koighrs ſe\ice ) each of the yearly value of 12d. and 
© Aow devilcth a Rent ot 3 5. out of theſe 3. acres; this deviſe 15 void for the whole, becatie 
1/7 & 2 ; he doth nor purſue the power whicn the Stacuce preſcribeth ; but in ſuch cale, I: be 
deviſeth a Rent of 3 5. which is the value ofall, out of 2. parts, it is go2d, becauſe 
« $-9 57 tharin that cale the value doth extend to the Land, and nac to the Rent , for the 
8 , "words are, any Rent, withour reſtraineg, As to that, it was An'w.tcd and Reſolied 
by the Court, 1. That it is true, that the Statute o! 32 H, 8. doth not extend to a 
deviſe of any Rent, &c. our of the Land, buc the power as to that is given by the $:a- 
cure of 34 H,$. which hach 2. ditlin& branches as tothis poinc; 1, That eiery one 
having a ſole eftate in Feelimole, &c, of avd,in any Mannors, Oc. andhaving no Mwn- 
worr, Oc, holden of the King, or of any other per ſon by Kni nights ſe vice, ſhall have full ard 
oY liberty, power , and authorityyto gives diſpoſe, will, or deviſe, &c. ll his Mamer s oc, 
Rent, Commun) or other profit,out of, or to be perceivedof the ſame,or ont of any parece! 
thera, «t his own free will _ plerſure, any clauſe in the ſaid former Al norwithſt ding, 
By this branch ic appeax<th, That he who hath no Lands holden by Knights ſervice 
may deviſe any R. NG rome , or ptofic ouc of his LanJs whereot he is leiled in fee, 
to what valoe he will, alrhoughhe Rent, Common, or profic doth excerd the va'u- 
_ofche Land); for ewe awards gag at bis own free will and pleaſure, The 2. branch is, 
wy Manor, holden ot che K ing by Knights ers ice 
rr'0 oa on laft ds in writing , &<. two 
PTY « omen or pro Þt, ont of, or to be perceived of 

- + Bye or ont of err 3p 3-p4rts to be Þvided, or as much cl ercof 

amount to the f wil and te of 2. parts thereof, 3. parts tobe divided, 

SET i "wy rapch 6 is, That all and ſingular perſons ha- 

ving « ſole effate in ap x ) Cc. of and in any Manners, Xc. holden of the King by 

\ Knights fervict ef, or of any +-EH perſon i, in | Knights ſerie, ſhall a 

fall and free liberty, &c. rhe left Willand Ty Fament in wricing » &c. two parts of the 
pyyyuhicin &c. or any rv mwet ft of profit, ont of , or tobe oo of the 


ſame 2. parts, or out ofa thereof in peers on 4s much thereof as 
c 2. 


ponefallke 


ſhall amonent to tbe lear yearly value 'v thereof i 3. parts to be drvided, at 

bis free will and pleaſure. . Thi fourth branch is, g's that the ſaid will ſo declared hull 

'br good for two parts of che ſaid Manner i,8c. although u brdeclaredof the whole, A ad af- 

g fo r the wholy of all ther ſuch Manners, &c. not bold: n by Knights ſervice , and of any 

> 5] "Rem Rent.Common, or other pro quit of, or to be d xptrrv of | the ſame, or ont of any parcel there- 
of, at his free will and p *% aſere. By all the branches i ic.appearech, that it 1s princival - 

for the Ki or Lerd of Som the Land is hoiden by Knights ſervice, &c. ) that 

e owner of the Land hath pot power by his will co charge bur 2. patts, and by con- 

ſequence the ſame tendeth to the bevehit of the heir ; For.in Cale when there is nor 

avy Tenure to draw Wardſhip, &c., there the owner tnay ac his Free will and plea- 

ſure deviſerhe rag) Then in che Caſe ac barr whete the Matnor of Steventon was 


holden of the King by Kvights ſervice im Capitez Sir Keke - not. power to charge 
bur 2. parts NEL IS Ningby hechatgech the whole, he cha ts and more » and 
be good, tor ſo much as che Statute d e him', and void for 


the 


— ” 
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the reſidue, Qaia qua::do plu fir quam fieri debet, videtur ctram ipſum fieri quod facien- 
dum eft ; bat tor as much as Sir Richard had not power by his Will co charge bur 2. 
parc$» the charge otcbe whole is void for thy 3; party noc Gnly as torhe King, or other 
Lord, but astothe heir allo, becauſe chat as to the-3. parr the Will doth remain ac 
the Common Law, which was utterly void; and according to this jadgement » and 
for the {ame reaſon, was it adjudged M.3. et 4. Phil, & Mar. inthe Common Pleas, 
rote 126. in Kmzton and Hides Cale, That a Will in writipg after the Statute of 32 
H.8. and before the Statute of 34 H.8. declare | of the whole Land, whereof Pare 
was holden of the King by Knights {ervice in Cape, was good for 2. parts: and foic 
had been it che Statute of 34 H.8. had never beenmade, which is all one in reaſon 
with the caſe at batr ; an by this Conſtruction the rrue intention as well of the Te- 
tiator in his Will, as of the ſaid Acts of Parliament, wichour prejudice to any is well 
oblerved. And there is a diticrence between che Common caſe of Licence, and the 
cale at barr. For ut the Kivg htcenſe one to alien 2. parts of his Mannor of D. which 
15 holden of him in c«pie, and he alieverh che whole Mannor, he hath nor purſued 
the Licenſe, for by his alienation the whole Mannoxr palle:b, which is noc according 
tohis Licenſe : Bac when an AR of Parliamenc doth authorize the Owner of Lands 
hoidenin { apite ro charge 2. parts thereof, which he could not doe by the Common 
Law, in thiscaſe, if he charge che whole Land it is mecrly void tor the 3. parc , and 
thereby he hath well purſued che aurhoriry which the Sracuce hath given to him, to 
charge 2. parts. So if a Manhath the moyecy ot che Mannor of D. known by the 
name cf che Mannor of D. and he alicneth the Mannor,he hath well purſued che Li- 
cenſe, for in truth nothing paſſerh but che moyery ; and to you will berter under- 
liand che Law, amoovelt the various opinions Obiter, 1n Plow. ('om. 68, b, and in But- 
ler an | Bakers caies As tothe 2, point icwas agreed by the whole Court, that he [5] 
hach an eftate for lite in the (aid 10 /. per ama; 1.'Becauſe if ir had been in a granc, 

the gramcee ſhould have it for life - for ita man by his Deed gramech a Renc of 10, 

i:iuwg and payable our of all bis Lands quarterly at rhe ajual Featts,andfor non-pay- 

mens to diſtrery for the renc, and all che arcer Þ» chis calache gramee hull have 

the rene for life : Alſo, in reſpe& that he to bold che Conrrs of all lis Man- 

pars for his life, Er officiums er feoduws ſunt concemitantia, and he ſhall have fuch eftare 

inthe Fee, as be hath in che Office. Bur ir was 'ObzeQted , that then the deviſee 
ſhould have alfo 1co Sheep and Bullocks yearly for has lite, as well as the rene which 

was denied by the Courc for 2. cauſes ; 1. the-ſecond (Er) inthe laid ſentence doth 
Cisjoyn and fever the Rent, from the Sheep and Bullocks ; as in the caſe of 9 E. 4. 
43- where rwo were boanden to fiand ty the Arbicrament of 7. S. de onmibus aftio-/ 37 /, 7 ©, 
wibus perſonalobus, ſeftis er queretis, this word (perſoudlibas) ſhall be referred coall ;-4e 7 << © 
Baur it che words were de ovrxibur actionibus perſonalibas er ſectis et queretss , i ſhall be | 
otherwiſe ; for the latt ( E: ) doth dizjoyn querelis, from the whole firſt varr of the 
ſencence, and ſhall be taken generally,wit ay teference to perſovalibne. So in the 
Caſe ar Barr, when Sir Richerd deviſeth x 00 Sheep, and 10 Bullocks, and 10 /. the 
laſt (and) doth ſever and disjoyn the Rent from the Sheep and Bullocks ; 2. Theſe 
words ( payable quarterly ) ac the aſual Fealts, onghc to have reference co che Rent , 
for 10 Bullocks per anaxz cannot be delivered quarterly. And padgement was gi- 
ven for Nicholas Hoore the Avorant. 
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Mich, 7 Jacobi, in the Common Pleas. 


Buckmeres Caſe. 


[$ 5) I: a Formedon 1n the Remander, brought by George Buckmere, Oliver Fowler 1/i1- 


liam Buckmere, (briſtopher Buckmere, and Nichelas Buckmere, againit Robert Sayer, 
and Urſula his wite , of a houſe in Kent of the nature of Gavelkind, the Cale was 
ſuch ; Them as Bole had iifue 3. daughters Marion, Johan, and K atherine z and 22\C 
the aid houſe to 41arien, and the heirs of her Body begotten, the remainder ot the 
moyety of the laid houle to Johan, and to the heirsot her body begorten, the re- 
mainder of the other moyety to Katherine, and the heics of her body begotten ; and 


/ 
4 if Johax (hould dic without 11Ines the remainder of ber moyery to Katherine and the 


heirs of ber dody » wich the like remainder for want of iflue of Katberine to Johan : 
2nd afterwards Marion did diſcontinue, and died withorr iflue, et de eadems Aſa ions 
co quod obiit fine berede de corpore (wo exennte remanſit jus ( which proveth ſhe Gdiicon- 
tinued, for otherwile it ſhould be revementa pred, remanſ. ) nnine meaietatis tenemen- 
torum pred. cum pertin, per formam, Oc, pred. Johannz Bole : ct reman/it jus alierius 
wedictatis corundem tenementorums cum pertin. per formam, &c.prefſat. Katherinz Bolc, 
and afterwards Joban died without Wives by which the right ot ber moyery did rc- 
main co the ſaid Katherine, and after the death of Katherine, deſcendir jus integrorum 
tenementorum iſtis Georgio, &c. and the Tenancs did demurr in Law upon this Count, 
becauſe that the Demandants doe demand by one Writ of Formeden ſeveral remain- 
ders, where the Demandants ought co have d the ſeveral remainders by ſc - 
veral Writs. And b-cauſe icis co fee in what caſes the Demandant or Plaintit ſhall 
joyn diverscauics of Action in ove andthe ſame Writ againſt the Tenant or Deten- 
danr, Ir is to kvow, That there.is a ditference berween real and perſogal Actions, 
and berween AQions real which are founded npon a title 40 the Writ , and Actions 
real meerly founded upon wrong or deforcemenr. Real ations, which are founded 
upon ticlez are, avina Writ of Eicheat. |, Precipe A. quod reddes B. 10 acras terr. &c. 
quas C, de co tenuit, et qus ad ip[uns B, revgrii debent tanquam eſcacta ſua, co quod pred.C. 
obiit fine herede. So the Cellavity Precipe A. quod reddat B. nnum meſſnaginm quod idem 
4A. td: eo tenuit per certa ſervitia, & quod ad B. reverti debet, &C, eo quod idem A. 
in faciend, ſcrvitia per biennium jam ceſſavic. So the Writ of Ward, and the Writ of 
Meſne, and the Writs of Formeden in the Deſcender, Remainder,and Reverrer. Then 
pur caſe, that B. before the Statute of Quia Emptores terrarum) had cnfeoffed A. of 
Bl. acre, 10 hold by Fealty and 3 d. and byanother Deed had enfcoflied him of 3/4. 
acre,to hold of him by F and 6 d, and afterwards A-had died withour heir, F. 
ſhould not have one Writ of Eicheat of theſe rwo acres, for the Writ ſhall ſay, /r- 
cipe C, quod reddat B, duas acres, quas cA. de eo tenxit, which ſhall be intended an cn- 
ctiretenure ; and therefore in ſuch caſe the Demandanr is driven to ſeveral Writs up- 
on the leveral Tenures; and therewith agreeth 21 H.7. 39. So, and u, onthe ſame 
reaſon upon a ceſſer, in ſuch Caſe the Lord ought to have ſeveral Writs of Ceſſavis - 
and therewith agreeth 3 E, 3.47. 14 E, 3. Ceſſavit 20. 16 £,4.1, 10H. 7. 24. So 
upon ſeveral cenures the Tenant ſhall have ſeveral Writs of Meine againſt the Meine 
and ſhall not joyn them in one Wric; and therewith agreeth 2 H. 5.2, 6. And ove 
ſhall not have one Writ of Ward of the body and Land upon'ſeveral tenures , as ic is 
holdenin6E. 3.48. 3H.6, 523.17 H.6.Gard 117. But a Writ of Ward of Land 
was founded upon 2. ſeveral tenures in 46 E. 3. br. 619. but there ic is holden, that 
if he had demanded the body, the Writ ſhould have abared. Then pur caſe, B. by 
one Deed giveththe Mannor of D.to 4. and to the heirs ofhis body , and aftcr- 
wards B. by another Deed giveth 50 acres of Land to A. and tothe heirs of his body, 
and afterwards A.dieth without iſſue, The Donor upor theſe dittin& gifts (hall 
not have one Writ cf Formeden inthe Reverter, ſuppoſing Owod idem B. dedis preditt. 


MU anerium 
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Muwnerinns TT 50 ACTAHTTE cum pertin, eidem eA.& que ad prefas. B. reverti debent , 
&.:. no more than uvon leveral teoftments (as aboe ) and tenuresrefſeried, he ſhall 
have 09e Wit of Eichear, or one writ of Cefſevsi ; both. which writs doe ſupvole , 
tenement « p <dift, reverit debent. So of two ſeveral diſtin oitts to One, with 
ieveral remainders 0c io 0nz, he ſhall not have one writ of Formedon in the re- 
maznder » nor the iiſue of luch donee one writ of Formedon in the deſcender,for the 
found uion of theſe writs is the gift which is diltin& and ſeveral ; and therefore in 
fuch cales » pon the leveral foundations, there ought to he ſeveral wrats founded: 
Buc i: land be given coa many andtohis Siſter, and to the heirs of their bodies i(- 
ſuing , in this calc they are Ioynt-repancs for lite, and have teveral inberitances T7 
the brother, ane moyety to him and tothe heirs of his body y and the ſiſter the other 
ty to her and ihe heirsot her bodice ; and in this caſe, although that the Tnheri- 
tances were leveral , yer becauſe the foundation was one , and at onetime , and as 
our of one root, for this caule the donor ſhall have one writ of Formedon in the Re- 
verter » and therein (hall ſhew the gift as it was to the brother and ſiſter , and con- 
clue incheclole otihe wiity quia werque corum obut ſine herede de corpore, &c. which 
words prave that each of them hath ſeveral right; and ſo is the book ad judged in R:- 
ger Dardern:s Cale , in 17 E.3.51,& 78.18 E.3.39. which is all onecaſe, So, 
it lands be given to facher and ſon, and tathe heirs of their rwo bodies begotten , 
the remaipder over ip fee, andafterwards the father dyeth without any i! ve bur the 
ſon , and afterwasds the ſon dycrh wicheut ifſae,, and a Riranger abaterh he in the 
remainder (hail bas e one FormeJon 1D the remainder,atthoueh the eftate tayls were 
ſereral , yet foraimuch as aſwell the feveral eliates intayl, and the remainder nfo 
dep<nd upop onc joyn: eliate ip the faiber and ſon for their lives » and all begin"ar 
one tine , for this cauſe ope Formedgon. ip the remainder lyeth. So in the ſaidcaſe 
of 17 E. 3. It land had beep given to brother and bſter , and the heirs of their two 
bodics begatien » the remainder overin fee, if the brother dyeth without iſſue, 
now the luter bath a cliace for life ip che one moyety, the remainder over in fee , 
and ifor the cher moyety an cliace tayl y, the r-mainder in fee , and af erwards the fi- 
fie hath idue and cierh , and a capgryabacerhy now for one moyety the remainder 
doth begin » and after the iſſue dieth without iſſue , although tha the remainder 
tallerh ar ſeveral times yer he in the remainder ſhall haye one Formedon,for both re- 
mainderss which depend upon one eliare ,” come to one and the ſame perſon, A 
lois the Book to be intepdedio 31 H.6.14. where it is ſaid, a man may bave op 
Formedon of diveric gitts, vid. 44 E, 3. tayl 13-2 good calc, and 50 E, 3. Feoffments 
& f4.197.a0d 7 H. 4.38. | | | 
it was tefolv<d.in the Caſe at Barr ,.. That when the whole is deviſed ro Ma- 
rien in tay] z alcbough tha: the devilor diyiderh the remainder by moyties , yer, 
when the. whole Land doth remain co.Kaherize , and all the remainders ap- 
on one effate,, and begin by deguic at one time » the heirs of the was atherire 
ſhail have one Formedon in the remainder , in the ſame manner as if the remainder 
had been limited ro Kaherie and Jobap., and t& the heirs of their two bodies y 
the remainder fqs defaulc of iſue of Jehes ro K-therine, and to her heirs for 


Ever. » = 3 4 ; 
Bur all ARjons ; which are founded upon wrong or deforcement , and doe 
not coinpeeh dy them , there the Demandant may demeyd in one Wris 
divecic Lands a 17 pements , which come to him by ſeveral ticles; As if diverſe 
lands deſceny 44 pt Anceſtors , and I am dilleiſed or Tforeed of chem 


1 may have a writ of Right ». or a,wric of Eptrie in the nature ofan Aſſile , or a wris 
of Aſſilg , and comprehend all hes rights in one Writ ,, becauſe that is theſe wrizs 
no Licle xs in che wut. Vid. 


14. 6oand.43 543-17. $f an etiate tay} deſcendeth ras 
neon yh 
: 222 Et 
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Father, and holdech the eftate tay), he 
bac ifhe ſurviveth, and diech befote 

bac may name him Son only, E: | 
filii er heredit pred. D.&c. So18 the Writ when the eldett Son 
when the youpget Son entreth and is ſeiſed. Pide 


3» 26T. E. 3.379. 11 H,4.72. 
himſelf Son'and heir, or Colin and heic co him who was 


eth without 1. Þes 18 this Calc, the luuc thail have lereral Wrics of Fermedox in the 
Deſcender of ones moyery of the poxjethogot his Mocher, quam i» ſoma tenxit, and of 
the other moyety of tus poleflion of her Grandmocher; and therewith agreeth 43 Z. 

«+ 16& 17. : 

. And in DA »nal actions the Piaintit may comprehend ſeveral wrongs, and ſeveral 
caules of actions, as one ation of Ireipals tor leveral Treipa. cs mace at feverai 
dayes, ang in leveral places, Y.de 31 H.6. 14. 8E.4.5.& 44 £E. 3.34. 14 H.8. 
12. F.N. B.60. Ana@ion of Waite upon leveral Leates, for 1o the prohibi.ion ot 
Watte at the Common Law agiinit Tenant in Dower, &c. damages were only reco- 
vered which was in'tne perionalty : So of debr upon ſeveral Leaſes. 

Note Rea 'er, As toih2 bringing of Wrics of Formedos theie differences ; 1. If , 
Remaindet be exect t.d) ina Wris of Formedew'in the Deſcetider he ſhall never ſpeak 
ofchis Remaindcr, but the general Wrir of Formeden inthe De'cender ſhall lerve in 
chat caſe, and he ſhall connr of an immediate gift ; for he cannot have a Formedes 
ig the Reminder, when the Remainder is once executed. Bur ifa Leaſe for lite be 
made, the remaitgder in tayl roof. the remainder intayl to B, if A, dieth withouc 
iſe inthe life of ch: Tenant for life 1f B, be driven to tus Formedes in the Remain- 
der, in his Formvedss he ought to mention rhe Remainder to A. aithough ir wer: de- 
termined or {pent, 85.5 aforeſaid. For the Demandanc in che Fermede in the Re- 
mainder ought to make mention of all che precedent Remainders in rayl, $ E. 3. 19. 
38 E., 3. 26, ; rs 5oE, 3-1. 11 H. 4. 39. 18H. 8.4. F,N.B. 219. vid, 
Regiſter 239.6. & 24:6. 244. 4, brevia nunquan facins; mentionems de remane « 
quando breve oft mn the Deicender, = | 

2. If a Man brivgeth & Formedes in Reverter or Remainder, as here, the omiſſion 

of the eldeſt Soo who ſurvived his Father, or the like in the Pedigree on the part o: 

the Doace, or of him in the Remainder, ſhall abate tbe Writ ; bur of rhe par: of the 

'Donec; al that the Donee had many iffues in lineal deſcent inheritabic to the 
eliace tay» and which attend the etiate, the Demandanc neederh nor ro name any 


3, Becaule if the iiſue ſhall be ſuppoled by the Wric codie withour iſſue, yer ic may 


point the Weep Ig $ inheri - 

the revert tothe Donor fo long as the cfiate 

Regiſters the clauſe is, ev quod the ifſue 

Regiſter, winch imacaterh che mott anttevt, and 

frhe Donec revert deber, ©@ quod the 

th agree 22. H. 6. 36. by the Juſtices, 4 Eliz. 

Dyer 216. by the Jullices, and 28 H. 8. Dyer 14. 16. Vide 18 E. 3.42, 26E.3.75. 

45 E. 3-44 42 E. 3-20. 44E. 3.4% r10E.3. 35 £.3. don 30, 47. 18 E. 3. 
Formedsn 58, 59. Regiſter 239.6. | 

3- Ina Formeden 10 che Deicender, the Demandanc (becauſ- be is privy, and oughc 

to know his Pedigree and deſcent) ought to make mention of every one to whom a- 

Right did deſcend; as after a diſcontinuance made by the Father, if the eldefi 

Ga ferriredr his Facher and'dicrh wichoat iffue , yer the younger brocher ought to 

make mention of him in a Formweden inche Deſcender, otherwile if the elde!t bro- 

ther diech wirhour iſſue in the life of the Father : 4 fortiors he to make menti- 

on of every heir inrayl cohold the eftare; that is, who was ſeiſed by force of the 

ray]. Bur obſerve therein alſo x difference, for ifany of the heirs in rayl ſurvive their 

to be named /in the Wrir Son and heir; 

yur: ri him heir, 

po#3 neorcens pre .& E. filis oj D.& E. 

—* « keibe 

ut £ & 238.6, F.N.B.212. f.1c 

E. 3-49» 50. 44 E. 3.21.40. 4 E. 2, Forwelen 48, 11 E. 2-#$id.56.46E.3.9. 6E. 


4- In a Formedes in the Deicender ic behoveth wy > che Demandant make 
aAKnually ſeiſed by force 
ly by - 
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of the tay}, for a later ſeifin in any heir in rayl afrerz ſhall abate the Wric. 2, It be=) 


boveth, that he who was laſt ſeifed be made heir in tail tro the Donee , or otherwite 
the Writ is vitious, and it is not ſufficient chat he.be named Son; for he may be Son 
and noc heir. But the fareſt way for the Demandane, is ro make every one he na- 
meth in the Wric to be Son an4 heir in the Writ although they were never (ciſed by 


force of the tayl, and it is not material alrtzongh he name them heirs, ifthey were ' 


teifed or nor, and thereby the Demandanr ſhall be certain ro make himſelf heir as 
well corhe Donee per fermam doni, as ro him who was lalt ſeiſed. And therewich 
agree 22 H,6.36. 8 H. 6. Formedon 4. 11 H. 6.20. $E.3.11. 10E.3.49. 27 E, 
3-81. 38 £.3-29. 48E. 3.7. 49 E. 3-21. Regiſter 23. F.N.B.212. And Notes 


in the Formedon in the D={c:nder there is the clanſe Er quod poſt morrem,c. and then © * 


the Ceſcent, and noclauie Dr eo qued, Fc. for that is molt convenient when the e- 
Hate cayl is ſpent, which ſerverh well ina Formed» in the Revercer or Remainder, 
buc pot in the Detcerder, if not in ſpecial Caſes. And ſo by theſe differences, and 
the reaſon of them, you will better nnderftand your books. Note inthe caſe at barr, 
alrhough that the heirs of the body of K atherme claim the Remainder by Deſcentyyer 
tor as mach as Katherime vas never ſeiſed in poſſeſſion of the ettate rayl, bur only 
of the Remainder ; tor this canſe rhe Writ ſhall ſay rem inere deber, and not deſcendere 
deber ; forthe Wric ſhall never ſay Deſcendere deber, to one, as Son and heir, it the 
Ancetior ttood not lei'ed, by rhe Rnle inthe Regiſter, 241.4, & 6, 
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Mich- 7 Jacobi- Inthe Common Pleas. 


Fraznces Caic. 
N a Replevia berween Richard Miles Plairiity and Tho. Fraxaces Defendant, 


which began AM. 6 Jacobi ret, 2220, of _ his Cartel at Blexwith in the (b] 


Lorncy of Stafford, ina place called Newland, the ant did awow the taking 
of the Cartel 1n the place where, which conceined 6, acres, &c. becauſe ic was his 
Freehold, and ſo did arow for damage feaſanr. The Plaintit inbarr co the Avowry 
pleaded, That one Richard Fraunces was ſeifed of the ſaid 6. acres in fee, and held 
them in Socage, and 7 December by his Will in writing ( whereofhe made Richard, 
Edwerd, and James ts Sons his Executots) deviſed them to Job» Fraxncer his eldeſt 
Son for the term of 60 years, if the (aid Jobw ſhould fo lopg lives the remainder ther- 
of to the laid Thom as Frances for his life the remainder tothe heirs males of the bo- 
dy of the ſaid Jobs Fr awxces, the remainger to the heirs males of the body of the ſaid 
Thomas, with divers remainders in tay! to his other Sons , the remainder to the right 
beirs of the Deviſor : and afterwards 30 Jex. next following the Deviſor died, 
which Jolw ertred inco the faid 6. acres, and was thereof policeſſed, and 25 Mani 
Jacobs, demiſed the ſaid 6 acres to the Plaintif for ove year ext curd which 
e put in his Cartel, &c. In barr of which Avowrie, the ſaid Thewas ſaid, That the 
faid Richerd Frames the Father was ſo ſeiſed, &c. and made his Will, as inthe 
barr co the Avowry is alleged. And further, that the laid Richard Franxces the Fa- 
ther was ſeiſed of rwency acres of Paſtore in Tibbrogron, and of a houſe and 
five acres of Land in Dvrleffor in the ſaid County , and alſo of the ſaid fix 
acres, in which, &c. And the ſaid Richard the Father after the _—_ 
the ſaid Will, 8 Jev. 45 Eliz. by his Deed of all bis ſaid Lands, did enfeoff Ryc 
Fraences his Son, and Alper, their heirs, to the uſes and incencs following ; 
ſc.tothe uſe ofthe ſaid Richard Fraxnces the Father for his life ; and after his death 
of the Lands in T:bbington to the uſe of the ſaid Thomas Fraunces and, his heirs; and 
of the Lands in Der /aFFen, to the uſe of the ſaid Jawes Frances and his heirs and af- 
bens; "and of the faid Lands in Blexwith, in which, 8&c. tothe uſe of the ſaid Job» 
Fraxxces for 60 years; after the death of the deviſor; ifhe fo lorg ſhouldlive; and af- 
Aaaa 2 tec 
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rer cOLLC utc ot me 1aid 1#0, tor iites apdatcer twihc hears macs ot the L ody ot the 
.  faid Jn; an| afterwards to the heirs males ot the booy & the laid Tho, with 4 - 
; : vers other Reminders in rayl, to his ocher-Sons, the Remainder tothe right heirs 
ni" 4 ofthe Feotior, with this Proviſointhe Deed: eAnd fariber vy the aforeſard writ rg 
"/ #200) it wai;Provided, That if the ſard John Fravnces ſbould diſturb the ſa.d Tho. traunces, 7 
L > 8 44% be ſaid James Fraunces , 6r their heirs or efrgns , 67 avy of them, Ce. fo ther they can- 
G & not quietly have, beld, and enjoy ſuch Linds, rewerw exts, and bereditaments, as be the ſaid 


Richard Fraunces the Father had conveyedio them, and io every or thhkevafibem , or « 
— pare or parcel of the 4id lands genements Toe; Or if the ſaid John Braunces his execg:ors, 
244-7 | rage th ;r 4jjignr, Ce, ſhall vet ſuffer the exeemors »f the ſaid Richard Fraurces. 
4 of y Fry their aſſiges, quietly ro bave, remove, take, and carry away all and cry the grids ard 


bs A > OY LE chanel @ 995 ſaid Richard Fravnces the Father, which ſhew!d be avd renvain '© bis then 
3 dwelling boſe, © c. or ſhould dee any thing to hinder and pre dice the ment of the [<44 


Richard Fraunces the Father concerning the ſame ir; his laſt Will and Teftawent c:pre jeu; 
w%? *, that thew the ſaid uſes limited to the [aid Joh Fraunces ed his beirs, ſhonld c:aſe , and be 
oe. mterly void to all imtexts ; and alrerwards-30. Jav. 45 Eliz. Richard the Father dyed, 
44/7: and the (aid: Jobrentred into the ſaid 6.actes, and was thereof pollefied, the Re- 
/L..,, + :»mainder over as aforefaid ; and that thelaid Ricberd the Father at the time ot the 
: : aid Feoffment did dwell in a houle un Boxwich aforeſeid, which is the Mc: nice 
_ mentioned in the laid Praviſo. 'Andtharthe faid RAicbard the Father was polici;- 
ed of a Bedltead, a Table-board, and a Cupboard, as of his proper goods, and died 

[5] thereof poſſeſſed in the ſaid houſe : after whoſe death, fobn encred into the 1.1.4 
Heuſe where the ſaid goods were, and took them, and was thereot poſſee. Ar. 

the ſaid Executors 12 Feb. 45 Eliz. came to the ſaid Houſe, and there would haic 

taken andcarried away the ſaid and requeſted thefaid John ,.ad perm.::enden; 

ipſos bona catallapred, capere are, prediftcque 'Tohaptes Fraurcces 4 inc 

O& ibid. 10n permiſit ipſos executores to take and carry away the goods and chairels, /e- 

cundum formam tt effettum pred. ſcript: Feoffaments, ſed idem Johannes re ips bor & 

caralls pred. in code me ſſmagio, wt pref exiftext, '£aperent ot a5p2! 1.47 ent pert WS PICe 

bibuit & imped/vit ; by which rhe ſaid term of 60 years, limited to the faid job: , did 

caale ; npon the ſaid Thomes did ter, as in bis Remainder, 2nd was 

hero fllefied for life, $c. Upon which the Plaincifdid demurr in Law. And ic 

was Obxeaed on the Plaintifs party That the (23d Proviio was utterly void to cealc 

the ules limiced by the aid Deedcorhe {aid Joba, for nothing by the decd is limic- 

pa gy pes PH or for in as much as be took bur a Leaſe for years, the Re- 

maindex lipized ro his heirs males othis hody,, after the death of Themes doch no: 

veſt in him, but remaineth aan + 9 ; ptherwile it Jabs had taken an eftate for 

life: and the Proviſo was void, and the ute and vles limired to the ſaid Job Fraxxces 

and his heirs, where po ſuch-uſe was limited:ro him ; apd thetfore the Provilo void: 
and Proviſoes and Conditions which goe in defitutRion.and defeaſauce of cliates arc 


% da, odioſa 
Y exda- ag if 


fad) that 18 A ſup ales IP Ee. 3»), Excre g comrary | 
ons dogenre wdeliretion pf etizzes, thep they. Call be rakep (irict ; 25 1 


a Feoffmeys be in Fee of certamn .Dpon... condicion that the Fe- 
offes (ball not bers -b-— the Hoghardand Wiſe, pd to the heirs of their cwo 
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bodies begotcen) it the Husband dicth without wiue, and the Feottce maketh a Leaſz 
for iate to the wite withouc umpeachinenc of walte ( as above ) it is no breach of the 
Condition, for it 15 caken lirict, b. caute that icextendeth to the delicuRion of the 
Feoftment. So in ihe Caie ac bart, tor as.much as the laid Provilodothextend to the 
dettruction of a former ule and eliatey it ſhall be taken rictly, and (hall nor detiroy 
anocher wc by con:iruction, then that oply co which 18 words is extendeth. To 
which icwas anivwcred and Reiolved by the whole Courts That ic istrue,that Con- 
ditions or Prov itots which ſhall deliroy tormer eltates, ſhall be raken lirialy, buc in 
this Caſe the words ot the Proviio were futhcient to ceale the ule lunitued to Joks 
for years, and che ule limiced tothe heirs makes of bis body ; for the words of the 
Praviloare, That then the ſaid uſes limited to the ſaid John Fraunces exd his beirs (bould 
ceaſe; and there fore it ut beasked what -ules ſhall ccaſe.? the Provxiſo will anſwers 
pred.tti wſms ; it it be further asked, To whom are precidts wſaxs limiced ? The Pro- 
vilo wiitaniwer, Tothe taid jabs, and to his heirs; and it iche further enquired, 
What uleexyvreiied before m the Indenture is limited co Jobs ? The Deed will an- 
ſwer to Jobs for 6o years ic. And what uie belore: mentioned in the Indeniure co 
bis beirs ?-che Deed wilkantwer, a Remainder to the heirs males of his body : So 
theſe words ( preditt: afar) by reference to the uics betore expreiied,, inthe ſame 
Deed, mak® the words otche Provi'oio be fufficiencto c<euic the ulc beiore limited 
corhe aid Fobmn,and the faicuſc betore limited to his bejrs to ceale : and it is all one 
10 {ay predectinſus before limited ro his heirs, and to4ay whe uies betore limited pre- 
dictis beredibues : 11 both which Cates this word (predicts) hath o ltrong reterence, as 
if the ales before limited had been 7 ar 963 YT 196he proviſos and verbs ac- 
cigicnla ſan cums effects, But noxe Readers the (aid books in 18 Aſc pw, & 19E, 
3. Emr. (ng. 39- ace mot contraty to Linlaen, and 2 H. 4. in the calc aforeiaid , 
but are acwanciia: reaſon; & bec ſant diner ſa, &« non adverſ) 25 it appeareth 
iothe 2. part of my Ryperss in the Lord Cronewels caits fe 80.9. where the (aid caſes 
are very well and at large explained; and therefore zhe ourward lembilance of Dil- 
cord berween our books in this and other cates, doch 2rite upon ignorance of the in- 
ward underitanding ot the 1aid cales, and the true reaton and rule of them, | for the 
- molt part every particular caſc is adjudged upon a particular reaſon, 

2. It was Retolved, That a verbal denyal is noc any breach of the Condition, bur. 
there ought ro be an act done ; as after requelt made by the Execucors, co ſhut the 
door 2g2inft them, of to hay his hands upon chemgand have rektied chem, or the like 
AQs» io that by realon of any ſuch ARs be would nor luffec chem co rake and carry 
away the faid goods, according tothe aid Proviio. And Cots Ch. Jullice beld,chac in 
ſuch eaſe ir is not ſuthcienc tofay, The: the ſaid John didan ſuffer the ſaid Executors 
quietly to have, remove) and 16h, the aforeſaid : of that «wpedivi iles, &c. bur he 
ought to allege a ipecial breach, by reaſowot ſome ipecial ditturbance or imerruprion 
ke LeCptes a&5 to which the other party m have certain aniwer, and up* 
on which an itſue certain may be taken,otwhich the Jucy may inquire, and the Court 
may judge if ic be a ſufficient breach ofthe Provido, oc nor ; and be cited the book in 
10E. 3.40, Roger Faxnels caſe, In analkiſe bronghe by Jobs againit Roger F axnell 
of 20acres of iand, and upon =u/ tors the alle f this ſpecial matcer, 
That Roger Faneel leaſed by Deed to jobs the Plaincit a Houle, andhe 20 acres of 
Land 12. and in ſarery of her Term made bim a Churter of Feaffmenc , upon 
inch ion, ' That if the Leſſee was ditiurbed within the Term , that he cannoc 
have the Tenemenc till che end ofthe Term, that he ſhould bold the Tepemencs £0 
him and his heirs for ever - And further laid, Thac feb» was diltucbed of the Tene- 
ments, by which he was feiſed in rhe mannor, and pray<d the opinion'of the Court, 
And this Enquett was inſufficient for 3. cauſes ; 

1. Becau(e the Recognicors have found a ditturbance, and have noc found by whom 
the diſturbance was done; tor ifthe difturbance was dove by a-firanger withour the 
afſenc or procurement of the Lefior, the Leiſor (hall not Jote his Inheritance. | 

2. They have not found how the ditturbance was done bur generally char the Lef- 
ſee was difturbed ; ſorthar che Courr cannot Judge that ic was a diſturbance £©o make 
the Leffor to loſe his inheritance» / On | 

3. Whether livery and feilin-yere made, &c. ' And therefore ic appearettt map 


b 
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Part. VIII 

"book, that Shard asked ibe Recognitors) 1. By whom ne was ditturbed? >. How he 
was Gitiurbed ? 3. If livery were made upon the one Charter and he other 2 Te the 
firlt, they anſwered, by the Lefior ; To the a. by the ale, ſc. by Feoftment in tee ; 
Tothe 3. upor the one and the other: and chereu; on Jehn did recover ,.quod nota, 
a very good Caſe to this puepoſe. And he citedalio the Caiein 35 H. 6. bar. 162. 
The Maſter of Sr: Katberines leaſed 3. houſesro one by Indenture , npon Concition 
that he ſhould nor permit or harbour any lewd woman within the taid houles, it he 
be warned thereof by the Maliery or his Servancy and it he !tay chere by the ipace 
6. weeks afrer warning by the Malter or Ins Servanc y that then the Mafier and his 
Succeſſors ſhould re-emters And ir was ſhewed, that the Leſſee did fufter tuch 2 
lewd woman to Ray there, for which ſuch a Servant of the Matter gave Warning (< 
him that be doe not ſuffer her todweli there ; and he would noc but ſuffered tlic 
ſaid woman to continne there by the ſpace ot 6. weeks, for which the Matier a:g 
put him out; &. To which the Lefiee{aid; Thar aticr the laid warning eiven , the 
Maſter commanded the {aid lewd woman to be in one of the faid hou'es, ani cam i - 
nue there for 6. weeks atcer 3- without that ſhe continued there by «he Plainmtif, Ang 
1t was holden by the whole Court, that chat Replication was Dot good, becaule the 
Indencure is, Qmed non permictar lewd woman to continue there: Asitl be 
bounden to enfeoff you of an acre of Land before ſuch a day , within which time you 
difſeiſe me, the ſame is not tothe purpoſe, for he had go colqur ro emer upon me , 
and I may re-enter and make the Feoffment ; So in the ſame Cale the Mafier had no 
colour to put the lewd woman into polleflion; tor which cauſe the Leilee might well 
pur her out. So ic is no plea Withour ſpecial marter ſhewed : wheretore the Leilee 
ſaid, That the Maſter did our bimy and with force and arms agzink the wi l of the 
Lefſce pur her in poſſeſſion; and make her continue there violently with iorce a- 
oxinſt the Lefſees will for 6, weeks, &c. and that was boldena good plez. And 16 
It is inthe caſe of Feoffment befoce, ſuch ſpecial pleading is good, {c. that be did du- 
ſeiſe rg an—ar we it wirh' force, ſo that he could pot encer - and theſe are the words 
word for word of the ſaid Caſe: '4 fortiori in the caſe at barr, the taid prohibition by 
word, without an A& done by*which the Executors cannot take the ge04s, is no 


breach of the Proviſo. : 
3+ It was Reſolved, That alrhough the Detendanc in the cafe at bacr had particu- 

larly ſhewed a ſpecial a& of diſturbance againti the words of the Proviio , Tha ec 
ſaid Joly ſhonld not loſe his-rerm ; for none ſhall loſe any eltace, or incere!t, 

he lawfully barb, wichour ſome aR or default in himſelf; and therefore in this 

for as much 2s Jobs the eldeſt Son was 2 firanger to this Feoffmenc, he (hall noc 

i withour Notice givento him of che Provifo , and of the will of his 

vs ather, Quod neſtrums eft ſine facto foe defoitn moftre amitti ſex in alum transfers uax 
*+/poreft And the opinion Of Popbeams Chief Juſtice in Aſa/leries Cale in the 5. pare of 
£. --rny Reports, 11.3. Thar the Feoffee of 20r Bargainee of « Reverfiom by Dee: in 
dented and enrolled , ſhall not cake adranrage ot a Condition for non-paymenc of 
Rent reſerved upon a Leaſe, demand by them, without notice thereot given 
to the Leſſee ; Nor the Leffor by acceprance of Rent ſhall diipence with a collateral 
Condit SRIHON pans = mare, ry Leſſor, as it is adjudg- 
ed in Penems calc in the 3.parr of my 64-0, ndgement, Hil. 1 j-- 
cobi, berween Beconſhaw Plaintif, and Sewrbcere and or De Jadgema if this __ 
that if the eftate of the Lord ofthe Mannor ceaſe by limitation of an uſe , and tlic vic 
and eftare thereof crangferred to another, who demanded the Rent ofa Copyiolder, 
who denieth to pay the ſame to him, is no forfeicure, withour Notice given to the 
Copyholder of the alteration of the uſe andeftace : And another Jodgemenc in this 
Courr, Thar _ =_ ofa Ao ns by peg ſhall not 
cake advantage of a forfeiture Copyhold for denyal of pa of Renc to him » 
without Notice given to him of the bargain and fale, were all affirmed for good Law 
by the whoie Court, And this th with the reaſon of Berrenghs cafe, Mich. 18 

& 19 Eliz. Dyer 354.4. where uſes were limited by fine under this Proviſo, Toa: if 

B. at any time during bus life, &c. doe pay, or cauſe ta be paid tothe ſaide A, 201. at che 
Fonftone within the Cathedral Church of Sarum, that then, &c. the Conmſees in the ſaid 
fine and their heirs, ſhould ſtand ſciſed to the uſe of B. and bis beirs. And ic was Reſolved 
by 
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by #/r45, Djer, and Hamweed, that tender of the 204. at the place according to the 
Pro itt in the ablence of A. and no Notice of the time of the render before given by 
B.to A. is not good in Law to make the firlt uſes, for the ivcerraincy of time during 
the lite of B. and therefore in ſuch Caſe yotice of the rime of the tener ought to be 
given, althongh that he co whom the paymenc ſhould be, was party to the Convey- 
ance , buc iniuch cale when B. will make a tender , he ough: to give notice co A. 
thac he will at ſuch a time make the tender to him, and require him to be there to re- 
ceire1t; and then ifhe ac the time appointed makerth a tender,although that A. ab- 
ſenc himſelf, ic is a good verformance of the Proviſo co make the uſesto ceale, Bur 
if a man binderh bia ſzifin a Bond to perform the Award of 7. $. and I. S. ny 
an Award, the Obligor ought to take notice thereot at hisperil, for chat he ha 
bound himſeiftherero. And in ſach cale go Notices requitue to be given co him, 
as it isholden in 1 H.6. 5. A man was bounden in an Obiigation , upoa Condition 
that if he did acc before an Audices by che fo be alligned, when he 
ſhould be required. ot certain Receipts of the Manaprot D. and ſhould pay to him 
the arrerages that ſhould be found upov his accompt beſoce the ſaid 3 thar 
chen the Obligation ſhould be void : In Debc upos rhat Bond, the Defendanc plea+ 
ded, 1h:t the Plainif did affign him ſuch ap Auditor, before whom he 
and that he bath been al wayes ready to pay the found before the Auditor, if 
the ſaid Andi: or had given himnotice; And it was holden by che whole Cont in 
18 E.4.18 & 24. that the plea was irfuſicient, for in as much ashe hath bound 
hia ſ-ittbereto, he hath caken npon bim co take pocice-thereof at his peril. And 
there Brier, .vaſer, and Carerby Jultices, agreed, That in the ſaid Caſe of Arbitra- 
ment, the Obligor ought ro take notice thercot ac big peril...,, And ſo they faid ic was 
adjodged in the ſame Kings time inthe Kings Beach :- apd ſo is the Law wichour 


berween (irangers, or of any 
Imerch, bar in ſuch caſe I 

4. It was Reſolved, That 
the Plaincif claimeth in his barr co che A; 


co be given tothoſe who are to have the loſe. 
chat now i; appexceth that the ticle 


which 
vowry wag | for the 

Plainci? claimed by the Will of Riche LFremererte Fekete ol wich WIL appre 

plea- 


rer.) yet the Plaintif ſhould 
J , becauſe chat his Count 1s good) and the Avowanc in his Replica- 
rien tothe barr of his Av | 


ti- 
tle which be made by Will; the othet; be gloegtnthe Plaiacifanccber rirlss ſe. 
co havt the Land for 60. years, &c- by :orce of the upon the Feoffmene. 
Sorhat upon the whole ic upon which the Courr ought to jadge ) 


thac the Plaincit bach a lawfall term in the Land ; and that the Dee cooty: 
fally bath caken his Cactel, and darefne Jodgwmoes co be given againſt 
Avowant, and for che Plaincif, although the ticle which he made for himſelf 
was deliroyed. And Judgement was emred accordingly. yen5E 50 
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Na Wi ated Dborm by EPL Smear Witdom? The. Powys De- 
tendant; which begart in che Common Tieass” Ge ae 6. RAE BSnda, 
Fowry; 200 upot d the Cafe was ſuch, Ed. 


demurr gpon the-barr eoTheX bt 
T are ”— 10 acres of Under- 
< = ond we: 


Nair | d the ng for 
of 2. 1a Eo 
1 POrtions a 
- 20 Sepe. 3 Jecabs the 
pred. by che (ail The. 
to farm ler ro the 1214 
NE ſaid The. Pow - 
of 99 yeats» yielding 
bisheirs ; rhe 
ef wr Lady, "ad St. Michael 
tf + ant thac the ſaid 
rt Em of the faid demile 
that rhe Rerernca 
= | attorn- 
Te of 5ol. 
ſe when# Freehold oc 
rf pgs the pre- 
rite dwoazc, arc 
ro che 
t, and yer 
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£0 ©d enrolled, 
1 I1- 
TER of Us fs 

Je TH irs, that ibs 
{ allibe ime was uv” 


EATOY 

bs be Tote Ent on ofie s isthe Creation 
A hes yy wollh en &ry of tf parties Was 
dB (ths Abe aiſed; and chere- 

> ot ivy Leer ha Bike Livery of the 
nn of the Caged the like, there ic ſhall 

rw nb jy) quia verbs imentioni non + contra debemt inſervire : : & verba de- 
+ Bur inthe Caſe at barr, the incent of the grantor 
—— ad char he did incend char the grant ſhould cake effe& preſent- 


j I, and ſhould box depen wpon any ſbſequenc atcormen for the Renc reſerved 
my an 


TC and therefore it ſhall be reaſon that The. Powys 
hoald have the Rene reſerved npon the firſt Leaſe for lives preſencly ; 
and that he jcannot have before attornment ( which peradvencute ſhall never be 
done ) and ſo much the rather, becauſe rhe faid Tho. Pewyr hath no means ro compe!l 
the firſt Lefiees roatcorn; Bur if ir ſhall paſs as a bargain and ſale preſently execu- 
cedby che Starme of 27: H. 8 { for there needeth no inrdllment in this caſe ) be- 


cauc 
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coſe it is bur a term for years which paileth, and no eltace of Freehald , and there 
needeth no afrernment,- becaulc ic is execaced by the Stacure, And by this con- 
frn&ion fuch ſhalt have remedie, for thart.which be ought co have. See Sir Row- 


lard Heywards cate inche 2. part of my Reporry, fe. 35, 


Hill. 7 Jacobi, in the Common Pleas, 
Matthew Mannings Caſe. 


P Debt for 200 marks iy Beech Clark Plaintif, avd Mathew 
ttrator of Edward Manning deceaied, upon plane adminiſtreyi 


» the 
gave a tpecial rerdict io the effec following » which plea began a ro. 
| of 


1829. Edward Mawing the intcitacc Anne 30 Eliz. was moyery 
« Mill in (7:f:ox in the Councy of Ox yr ao of che cleer yearly vi- 
lue of 40 4. ebetrtrds the tad 30 pry tf bad 
oddanky deriſeth this Indencuce and Leaſe aſe ofthe Farm and the Mill in C 
and all the years therein to come to CAlarbew Maming the death of 


afrer the 
—— war tarm and mill will is, thac LY og my Wi 


lie, che laid CH atthew not i 
ergy pray. CrF Per buc ro leave. the ſame wholly co Jobu his Son; 
—— wy will a>d meaning is, That Macy Manning wy wife ſhall beve the 
both of the Fare aud Mall Ocodaring her naxwr al i : Tiekding 
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of the Will, dig wie hull ein dec. ok wy 
the laid Term; bur ſhe emered imo the 1aid Farmand Mill,and paid to 
awvg the ſam of 7 4, wo the ſaid Will; laid, Thar if ſhe 
Mathew Manxing ſhould bave che ſaid Farm and 


ff 
by 
FE 


FH 
& 
LET 


. Maitbew ” 


Mary - and 

are che peas Terk 2d Farwag MD WED re ine fn 

Afery, cane tothe hands of che faid 4ſferbew, behides the faid 77, as 2- 

Preis, And the doubc of the If the refhidve of che cerm inche faid Furm 

Mill ſhould be Adecs ip che faid Menhbos. EE, 

Bac wr err err e whole 
OD 

and ar divers ſeveral daies 


then heviegrhe fans deviled ro her daviey ber life) ha had cher rerm, and 
Grdevider actabiocth che pela ns mn 
mhis life ; for that which the Teliacor cannoc doe by no adv ice of Counſel in 

the Teftaror, who igintended 0 be # inops confil3l, (hall nor do Eos 

in bicidie onergramcka Lanierraate wiater her the; 

anot her, for by the grant the wite hath che whole ceim ar leatt » if the © 
and a : "ollibiliry canner be limited by np” x ee yer and alchough thac 


cer opinions in the Caſe ( where a ae harbor the Romans II 
yet 
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© 44 Matthew Mannings Cale. Part. VIII 
9. "Zi yer he laid that the old opinion, which hath more reaſon {as he conceived) was, thar 
_- # the Remainder in ſuch cale was void, 28 H.8.7 Dyer, Baldwyz and Shelley,that the Re- 
boa. CESS iter is void: Englefieldcontraty,6E.C74mcre by Hales & MountaguesaE.6Deviſe 
Mmny Brook 13. that the Remainder is void , for the deviſe of a Chartel for one hour 1; 
o00d for ever. Bur Coke chief Juiiice, Warburton, Daniel, and Fefter contrary , that 
the deviſe was good to uManbew Mamirg ; and 5. points were reſolved by them. 

— £—* 7-1. That Manbew Manmirg took it not by wy of Remainder,bur by way of an cx<- 
= 3k cutory dev.ſz, and one may veviie an eſtate by his laſt will in ſuch manner , that he 
pa ko, cannot doc by any grant or conveyance in his life. Asifa Manleiſed of Lands in Fee 
pan". holden in Socageabbiſe, faint #4 pay fuch a ſumo his Ezecuiors, that he ſhall tia\e 
7:x)- {/ the Lind to him and his heirs, or in tayl, or for life, &c. and dyeth, and afterward; 
WL A. payeth ihe money, he ſhall have the Land by this execntory deviſe , and yer he 
1p | cannot have it by any grant, or Conveyance execurory at the Common Law ; bur i: 
2 Ts well tandeth wich the nature of a devilc ; So in the Caſe at barr when the wite dicth 
it ſhall vctt in MMerhew AManming as by an EXECULOry deviſe , as if he had deviſed thar 
. \ (5) afterwards, that his Son have paid ſuctra ſum to his Exerators, thar be ſhall have his 
| rerm.; or that after the death of 4. that B. ſhalthave the term ; Or char atccr-his 
'$or ſhall return from beyond the Seas , or that cA.dierh , that he ſhall have ic, in 
+ ' | "all theſe Caſes and orher like, upon the Condirion or Contingene periormed the dc- 
/ i:- 4 wileisgood, and inthe mean time the Tetiator may diſpoſe of it , and therefore in 
- a 4) in judgement of Law, ut rer magis valeas, the Executory deviſe ſhall precede, and the 
, / -. dilpotition ofthe Leaſe, till the contingenc happen, ſhall de ſubſequenc , as in the 
fs. = /— cale at barr it was, and ſoall ſhall wellitand cogether; For when be maketh the cxe- 
Co ab a” cutory deviſe he hath lawtull power, and may well do ic ; andatterwards iv the 
4 ſame Will he hath lawfall power, and may well deviſe the Leaſerill rhe Contir- 
gerit happet; and therefore ic is as much) as ifthe Teftator had deviſed, thar 1f his 
"wife dyeth wichinrhe cerm, that then cCAturtbew Manning ſhould have the refdue of 

the retm ; and further deviſerh the ſame ro his wife for her life. 

*2: The cale is the firopger, becauſe that this deviſe is but of a Chartel, whereof no 
Precipelieth ; and which may veſt, and revelt ar the pleaſure of the deviſor, withour 
prejudice :0oa0y5. And therefore if a may maketh a Leaſe _— upon Con :ition, 
tha iſ he do nor ſuch a thing, that the Leaſe ſhall be void, afrerwards he granc- 
eth rhe Reverfiop over, the Condicion is broken, the Grantee ſhall cake berefic of 
the Condicion by the Common Law, fer the Leaſe thereby is abſolucely void ; bur in 
ſuch caſe, if the Leaſe bad been for lite; with ſuct*Condition, the Grancee ſhall noc 
rake benefir ofrhe breach of che Condicion ; for a Free-hold ( of which a Precipe |y- 
eth) cannor ſo eafily ceaſe ; bar is voidable by entry, afrer che Condition broken, 
which by che Common Law cannot be transferred to a Sr ; and therewith a- 
greeth 11 Her, 7. 17, Br. Conditiens 245. 2 Marie, by the ſame dific- 


TEnce. 

* 3+ There is nodifference when one deviſcrh his rerm for life, the Remainder over; 
and when a man deviſeth the Land, or his Leaſe, or Farm, or the uſe or occupation, cf 
profics of his Lands ; for ina will the intent and ivg of the deviſor is to be ob- 
{erved, and the Law ſhall make conftrution of rhe words to ſatisfic his imcenc,, and 
ro-put them i» ſuch order and conrſe, that his will ſhall rake effet. Avd alwayes 
the incention of the deviſor expreſſed in his will, is the bett Expoſitor, direQor, and 
difpoſer of his words : And when a man deviſeth his Leaſe ro one for life y ir is as 
much as to ſay, be ſhall have ſo many years avhe ſhall live; and that if be dieth wich - 
in che term, that another ſhall have ic for the refidue of the years ; and alchough ac 

(96) the beginning ic be uncercain how many years he ſhall live, yet when he dieth ic is 
cerrain how years he harh lived, and how many years the other ſhall have, and 
ſo by a ſtbſequenr aR all is madecerrain. 

_ 4+ That afrerchac the Executor bach afſenced to the firſt deviſe, that it lyerh yoc 
it the power of the firſt deviſee to barr him who hath che fucure deviſe , for he canvoc 
paſs more to another than he himſelf hath. 
5+ In many Caſes a man by bis will may create an intereſt, which by granc or Con- 
veyance atthe Common Law he cannot create in his life ; And therefore when Sir 
William (ordel Mr. ofthe Rolls did deviſe bis Mannor of Metford,&c. in the Coun- 
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ry of S»ffa/kto his Execucors tor the payment of his debts, and until biz debrs ſhould 
be vaid, the remainder to Edw. his brocher, &c. and made George Cary his Execu- 
ror, and ethers, an ditd,and atcec his death the debrs were paid; and his wife de- 
manded-Dower , and one Quettion amengh others was moved , What Interetis or 
ettates ihe Execntors had? tor it they had a Freebold;then the wite ſhould not hare 
Dower y and it they had bara Charcel dererminable upon the payment of the debts, 
then ſhe ſhould be cndowe +; and this Cate was reterred co eAnderſon chict Jutiice 


of the Co:mmon Pleas: and to Fraxcs Gawde chiet Juttice of the Kings Beuch, before 


whom the Caſe was at ſeveral dayes debated, Paſc. 36 Eliz. and I was of Counſel 
wich the Ex:cutors; And it was Reſolved by them, that the Execuors had bar 2 
Chacrel, and no Freehold, tor it chey ſhould have a Freehold for their lives y then. 
their ettate ſhould determine by their death, and ſhould not goe tothe Executors of 
the Execmtors, and io the debts ſhould remain unpaid; but the Law doth adjudye 
the ſame a particular Incerett in the Lands which ſhall go co the Executors of the 
Executors, as afſetcs tor paymenc of his debts. Bur 3t tuch etiate be made by grant, 
or Conveyance at the Common Law » the Lay ſhall adjudge the fame an eliare of 
Freehold, and fo a more favoncable incecvretation.is made of a Will in poipt of In- 
cerett or eltace co latisfie the Wilt otrhe dead for che vayment of higdebtsy than of a 
eranc or Conveyance in his life ; which he may enlarge, oc make other provition at 
his pleaſure. And io was ic Relolved inthe beginning of the reignot Queen Eliz, 
That where a man had iflue adaughter , and deviſed bis Lands.cohis Executors. for 
the payment of his debts,ard uncii bis debes were paids and mate his Execucors aud 
died, the Executors entred, the daughter maried a Husband y and had iflue and di - 
ed, andafter the d-brs were paid, It was Relolved in the caſe of one Guavarra, 
that he ſhouidbe Tenaneby the Curtehe, #/rie 1 3 H.pct4r 27 Hs. 5. 21 Af. p. 
8.14 H.8.13. 

Note Reader) it hath been of late oftentimes adjudged accordinso to theſe Reſo- 
lucions, ſc. in #eldexs Cale, Pew Cane. the Pleas: and Paramonrs ca'e, 
Plow. (om. in the Kings Bench, Mich. 26 & 27 Eliz. ia wric of Ecror in the Kivgs 
Bench; upon a Judgement given in the Common Pleas, the Caſe was ſuch, Thomas 
Amn:r brought an Ejeitione firme againit Nichalas Loddington upon a devile made by 
eA lice Fullehurſt tor 7. years of certain houſes in Londen, and upon Not guilty pica- 

7 ill Fa 


ded; rhe Jury gave a pes Hugh wetdox'\yas Yeiſed oftheaid- 
fe» and 24 H. 8. demiled them to The. Perps xe fof 99 years, who by bis 
wii'ing 1544. deviled his{aid Leaſe in theſe wordy,/Heviſe my Leaſe ro my wife du- 
ring her life, and after ber death 1 will it go to her Children 1 ed, and made his 
wite his Executris, and died, his wife eacred and was poilciied by reaſon ofthe gifc 


and legacy, and nuried with Sir The, Fatlſberſt 20d afterwards 2 6 3 Phil.8 Cas 


ry, Beftwick/ did recover againit Sir Thowas 1401.debt in1be Common Pleas, xnd by 
force of a Fiei facias directed to Abbewand Malbriz Sheriffs of Londen, the ſaid 
Term was fold to Nich o« the Defendant, andafterwards.the Jadgemenc 
avainſt Sir The; Falleſburft was reverſed by a Writ :of Error brought wn the Ki 
Bench, & quod ad omxia qua antiſit rations jwdicii pred. reſtrnarr. And re 
Alice the wite and Ezecucrixdied; Alice Falleſburit being then the only daughter 
who was ungreterred,comed, and made the Leate cothe Plaincit The, Aran, And 
this Caſe was often argued at bart by the Serjzants inthe Common Pleasy: and-ac latt 
by che Judges, nd i» (his cate 3. poincs were 7. folved by them, TT 

*'2, That the faid Execmory deviie ofthe Leaſe after the death of the wite to the 
Baughrer uapreferred, was good ; andthere is nodittercnce when the rerm, or leaſe, 
of houſess and when che we, or occupaiion &c.is devited, and that in all theie ca+ 
les che executory devite is yood. FE-NE Nl 2d: :07 | 
/\- 2. Thar che fale eicher by Ace the wites or by the! Sheriff upon the Fiers fachas 
afterrhar che 'wite was poliefied as ſhoutd'nor defiroy the utory de- 
viie, alrhough that the perfor ro whomche Executoty-devile was ,wasther- 
uncertainy as long as Aikce the wite li tor che ard Alice the r might 
have been preferred inhec life, and then ſheſhould rakecharbing, io. that fuch Exe- 
rurocy deviie which barh dependance upon che firrt devije may be made-to. a; perion 
mcertainand this pollibilixy cannoc be; 
fee, &c. | 


elated by any\{Hetmade by the firit devi- 
Bbbbz 3. That 
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[97] 


(5) 


[98] 


3. That che {ale by tbe Sherit by torce ofthe Fieri facies thouid ttand » althoug n 
the Judgement was after reverſed , and the Plaincit iv the wric of Error celtored tg 
the value , for the Sherif who made the ſale , had lawiuil auchoricy ro telly and by 
the ſale the Vendee had abſolute property inthe term during the life of Alice the 
wife ; apd although that the Ju , which was the warranc ofthe Fieri fac1a5 , 
be afterwards revered , yer the {ale which wasa collateral a done by the Sherif, 
by force of the Frers facies, ſhall noc beavoided; for the Iodgemenc was > that the 
Plaincif ſhould recover his debc , 0-9-0966 £99 yer the fame of tbe De- 
fendancs g 00ds and Chartrelz, by force of which Sherif lellerh the cerm which 
the Defendant hath in the righr of his wife y as he well may , and the vendee payech 
ISAS, IIS _ aye rem be avoided , the ficit 
vendee ſhould is term, is money alſo: And therenpou great inconveni- 
ence would follow , that none would buy of the Shgrif goods or Charrels ip (och 
caſes z 1 fron yep er, 1 » wk ene armenia Law) ſhould pot be 
done. And according to theſe Reſolutions Iudgemenc was given in the Common 
Pleas for the Plaincif. And in the Kings Bench upon a wric of Ecror the Cale was 
after argoed at the Bar by Sir Chriſtopher Fray » and the Courr there, and ac levgrh 
the was affirmed.And ſo the (aid 3 points were adjudged in borh Courts: 
And by theſe latter Indgemencs you will better underitand che Law in the books, in 
which there are ſome variance of opinions. 37 H.6. 30. 33 H. $. br. Chanels ;;. 
rats," obs 28 H.8. Dyer, 7. 10 Eliz. Dyer, 277- Plow, Com, m Weldon: & 
Paramores { aſe, 6, Quis pedicia peſteriors ſan; in lege fortiora, 


it. 
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© Baſpeles Caſc, 


VV Rae: an ation of Debr uponan obligation of 25 4. beac- 
ing date 9 Apribs 6 Jac. again /oby Baſpole , The Deſcendant demanded 
oyer of the condition , which was , That if the within Jobs Boſpole, Scc. ſhall well 
and truly tand to, abide, falfll, and keep the award, arbiccamenc, order, rule, judgc- 
ment» and final dererminacion of Frevess 7 Genc. indi named , cle- 
Red andcholen , as well onthe parc and behalf of the {aid /obw Baſpole, as ofthe aid 
will r to orders j nd final deremmination to mabe of all macters, 
fuces, debts, c actions whacdoever had, made , or dependiog be- 
ween the {aid Jobs and illiew from the of che worid uncil che day of che 
date hereof , ſo as the ſaid award order>and final end be made and given up uades 
the hand and ſeal of the faid Frarcis Theabald'y to either of the aid 
parties » at or before the Feaſt of Saint Jewes che Apoſtle, next cniuing , 
chat chen this Obligation 10 be -void ; and pleaded , That the Arhitrator 
—— arbitrinm oc. de &f ſuper premiffuc m conditeme pred. {pecificas : The 
Plainci > chat the Arbierator 25 Janis 6 of the King thar now is » by his 
_— rhe is the a7 iu ran Jobs ,, de + ſ«per 
ex ſſus prededtss forma bas, viz... where a \mte was dependi 
lie faid lob Bafhole,, a0 titiiew Fremves fora debe due william Baſ- 
pole father of the ſaid Jobs Baſpele deceaſed » to Rybers Freemas of the 1aid 
Wiles Freeman deceaſed , which jut debe was 204. to be paid by 7 years cher pat 
ro the ſaid Freeman, nd now due to Wiliem Freemanrss admanititacor of his 
facher , which debe che {aid-/obv Beſpels for good conſideration”, did promiſe to pay 
ro the (aid #illiam , cpaprmmatboodhe Atbitrator ; That the laid 
Tobn ſhould pay torhe {aid ##/fions Freewas in confideration of the ſaid debt 
long dne , and for bis colts in thar/part ſutiaineduhe ſum of 22 4 And that after 
he requeſted the ſaid Baſpele wo pay the ſaid fum of 23 4 which he refuſed ro do, 
vp- 


Part, VIII. Sir. Richard Lechfora's Calc, = 
upon which the Detendanc did demur in Law. And 2 Objections were made a- [A 4 f 
gainlt chis arbicramenc , 1+ Becaule that the arbiccamenc was made of the one pace, 4. | 
and noc of the other , as in 7 H. 6.40. chat on: party ſhould goe quicof all a&ions 37 
had by the other againſt him ; ans poching is {poken of che ations which he hath a- PP > - 
e1inlt the ocher , and therefore void. 2. Jt doth bor appear that this marter , of /Gr be 3 
which he maketh che arbicrament » was the macter only which was berwixe them, .,/ 4 
for the ſubmiſſion is geveral of ali ations and demands , ſo as the ſaid awari be, tc, - 
$So that if be doth noc make award of all atcers in conroverhe the award is void 
To which it was an{wered and reſolved » That as to the fickt the award was ſufficient 
and good ; for here the award is as well ofthe one party asof the other , for the ove 
receiverh money , andthe other is dilcharged of the debt , and his _—_ 0O Pay ifs 
And it is noc like the ſaid Caſe in 7 H.6. 4c. for there one ſhall be diſcharged of 
aRions, andthe other ſhall receive nothang is (actsfaRion thereof, vid. 22 E. 4. 25. 
To the ſecond ObjeRion ic was anſwered and reſolved, 1. Ic appeareth by the a- 
ward , that it was made de premiſtis pred. in conditione pred. ſpecificar , which words 
imply , that be bath made an arbicramenc of all chat which was ceferced unto bim, 
and ſo ſhall ic be incended till che conmrary be ſhewed and —_—_—— other par- 
ty : For when the ſubmiſſion is general of all ations &c. generale iti! certs implices, 
and therefore ir well flanceth with the generalty of the words, that there was bur 
one caule depen1ing in concroverhie between them. Bur where the ſubmiſſion is of 
certain things 1D ſpecial , and with a proviſo or condition , thac che award be made 
de premiſtis, &c. or nords which doe amougt to ſo much , there ic behoovech chat 
the Arbitrator make the award of all» otherwile ic 1s void. Bur if diverſe things in 
ſpecial are ſubmicred without ſach conditional concluſion, the Acbitritar may make 
the award of any of them. And as ic is of diveric particular things , ſoir is of divets 
ap Rs 1h And therefore if two on the one part , and one onthe ocher parc 
abmic chemſelves , the Arbicraror may make arburament between ooe of the two of 
the one part y and the other of the ocher pace » and it ſhall be good. 2. Alchough 
that there were marcers in controverhie z yer it one only be fignified tothe Ar- 
bicratoc , he may an award thereof; for the Arbicracor is in the place of a 
adge , and his office is roderermine ſecandune alleg ara & probate , and the docy of 
the parties who are grieved , and know their parriculac griets, is to fignifie thaie 
cauſes of controverfie ro the Arbitrator , for they are privie w them and the 
Arbitrator a firanger , and each ought to Joe that which ich lieth in his knowledge , 
and if other conſtruction ſhould be made , many arbiraments might be avoided ; [5] 
for one pr aetis The) done » or other ſecret caule of ation given to 
him , and {o avoid the award , Et expedic reipublice #: ft finss Litinns. And the ſame 
is like to Cullaweres Caſe upon the Scarure of is ihe 2 parc of my Reporss, 
25 and 26. which providerb, that equal diftriburioo ſhall be tnade of the Bankrupes 

s berween all che Credicors, bur thar is; ( as ic isrhere reſolved ) ro be imen- 

of choſe who will come in and fgnifie their debrs. And bereby you will che ber - 
ter underſtand your Books in 39 H.6.9. 22 E.4-25. 19 H. 6, 6:6. 3K. 3.18. 4 
Eliz.. Dyer 216. 8 Ebiz.. Dyer 242. 
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Rn rei mole weight honed 10a 9 
lands &c, in Lec in the Courky of Sarroy for term of one year,che Defrpleaded thee A. 
Leehferd Knight was (eiſedof the Tenemenes, in which Ge. in his Denialas wife, > 4 
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20.4 icaled them co ihe Vetc. tor his lite and that 4, Copley d14 diiieiie him, and 
made the leate to the Piaintitf, and that the DetenJant did re-encer , &c. and tha 
the Plaintitfreplyed and ſail, that the tenem-nrs in which, &c. are, and tine our 
of nind was parcel of che Mannor of Sherwood in Lee aforeſaid, whereot Herry Lecl- 
ford E1quire was ſeiſed, and that the iaid Fenemen:s 1n Which, &c. are, and tire 
out of mind vere demiled and demiſable , &c. by Copy of Courc Roll, &c. And char 
the ſaid Henry Lechford at the Court of his Mannor , Anne 2 Ez. granted the 1:11 
renements to Tin, Copley father of the ſaid Wim Copley, to have and ro hoid ron n 
and his heirs by Copy of Courr Koll, &c, And afterwards the faid Thomas Cop!:y 
died ſerſed thereof of (uch eſtate , which deſcended to the lard #i1liems Coptey his 161 
and heir, the Leſſor, &c. The eſtate of the ſaid Hemy Lechford in the fa1ij Mann't 
the ſaid Sir R, Lechford Knight hath,who centred opon the polleſſion of the (aid /17//- 
am Copley the fon , and expulſed him of the Tenements, 1n which, and demiſed them 
to Briſtow Elſey , as is aforeſaid , upon whom the ſaid Flliam Copl y did re-emer , 
and demiſeth themtothe Plaintif, &c. To which the Defendant did rej7yn apd 
E: / | coneſle » that the tenements aforeſaid were parcel of the Mannor , and demi'cd and 
4s / i (9) , demifable, &c. And rhe grant by Copy made 10 the ſ2id Tho. Copley, and the 
if © ))\ 4+ /*4eſcent to William Copley, proxt, &c. Bur further he ſaid , That within the ſaid Man- 
” /,. << )nors there is, and time out of mind &c. was ſuch a cultom, Thar it any cultomary Te- 
W/, _ 4, Dyant of the faid Mannor dy=th ſeiſed of any lands, or tenemenrs, hol.en by Copy, &-. 


| A 


in ſee-fimple , thar every heir of ſuch Tenant ſo dying ſeifed , ſhall pay a reatona- 
/,..z; (a+ ble fine for his admirtrance to be in full Court of the fa1{ Mannvr by the Lord or his 
. Steward ſeror impoſed. And further within the ſaid Mannor there is another cu- 
Rom time our of mind > That ifany Copyhold Tenanr, ſeized of any lands or r1en:- 
og | | holden by Copy, &c. of the ſaid Mannor in fee-fhmple dizch rherecf ſeifc4, 
gp ' and his heir doth nor come at the next Court of the ſaid Mannor, ant claim the (aid 
; 19 @ fo renements , and pray to beadmitred to them, &«. then open proclamaticn ſhall 
= / 4 +/ ve made in full Court thar the ſaid heir come ar the ſame Covrr to claim the ſame 
Lb lands, and to pray tobe admirred , and ſoar rwo other Cours following of the 1314 
Mannor the like proclamation ſhall be made ; and if fuch heir ai any of the ſai | 
Courts in which proclamation ſhall he made, cometh nor to claim the ſaid Tenc- 
ments, and pray to be admitted to chem , Then the Lord of the Mannor hath 2!- 
ways uſed and accuſtomed to ſeiſe them into his hands , as forfeic to him , and plea- 
ded that three proclamations were mad: at three leveral Courts , according to the 
cuſtom ; and that the ſaid Wiliem Copley » ſonand h<ir of The, Copley came not to a- 
ny of thento claim the ſame lands, andYPray to b= admitred co them : For which 
the ſaid Sir Richard Lechford then and yer Lord of the faid Mannor, ſcifſcd the (ail 
Tenements aforeſaid » in Which, &c. as fotfertro him , and leafed chem to the De- 
fenJanc, as aforeſaid. To which the Plainriffaid , That the ſ1id Tho. Copley 10 [nli;, 
27 Ebz,as is aforelaid , died [eizedof the ſaid renements; after who!e death the te- 
nements aforeſaid in whicty &'o. deſcended to rhe laid #/ Giam (opley , as aforeiaid ; 
And that at the time of the death of the fai The. Copley, an1 ar the time of the 
faid ſeveral proclamations , the ſaid #/ {am Copley wasrefident ar Bro4ts ; beyond 
the ſeas, extra quatwor maria , 4 ibi per forum tempus re mancbat, and there for all the 
ſaid time remained unc1l the firſt day of Septemb. Anne 1. lac. Reg. which day he re- 
carged from Brexelraforeldid into Exgland; Ani that noe dT ET afier His return 
aforciaid, then having notice, and pat before, of the death of the ſzid Tho.Coplcy, rhe 
ſaid willram Copley carer 1 /&,camet ay ar: Richard Lechford , there Lord 
of the ſaid Mannor , avd prayed*to be 2 > to the Tenemencs afcreſaid, in 
which, &c. And offered to the ſaid Lord avy reaſonable fine for his admictance 
tothem, which the Lord utterly refuled, &5. Upon which the Defendant di. de- 
mur in Law ; And it was adfidetd thatYhis m and Non-claim ſhould! not bar 
him who was beyond Sea (extra marie) at the time of the Proclamations mad-; of his 
[200] Inhericance , becauſe that he who is out of the Realm could not have knowiedse 
"1 by intendment of Law ofthe death of his Father; not ofthe proclamations made t 
| _ warmhbimrocome to claim his inhetitancey md priy to bengmicredts it. And 
appeareth by the Sratote of mods levand; finer, riade 13 E;'t, That a fad levied of 
Jandsin the Conimos Pleas) is as high a bar; and of as great force , and gfe high na- 
'» 
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ture in ic ſelf, chat ic doth barr pot only thole who are parii:s and priviesto the tine 
and their heirs, bur alſo all people of che world who arc of tull age, our of prion, of 
200d memory» and wichiniche 4, Seas cheday of che tine levyed, if they do nor mike 
their claim within che year and day, &c. And that appcareth alſo by the Statnte ©: 
Donis Conditimmabibus, made 1 3 E. 1.upon which ic wasconcluded, That it the {ub i- 
miry of a fines whach is ſo higa a batry and of (o greac iorce,, and of 1o puiilant a na- 
cure, and which hach fuck ſolemnicy in ſo high a Court of Record, ſhall nor barc him 
who is out of the Realm , @ fert5ori Proclamations made in a bale Court ina frivate 
corner, (hall nor barc him. So Judgement foal ina Writ cf Riche inthe Comm:n 
Pleas (hall bind all rangers» if they make nor their claim within the year and day at- 
ter the Judgement and execution ; and yet rhe Common Law doth except 1ntams» 
thoie who are our of the Realm, or which ace 1mpriloned,&c. and therewith agreeth 
SE, 3-223» 7 E.43.335+ that the year and day ſhall be accounted after the execti- 
tion, for by the travimucation cf the poilethop, the Country hath notice thereots/;- 
de 4 E. 3-46. and 11 K, 2. Eſchear 13. Plow. Com, 356. And the reafon why a Ke- 
covery ina Writ of Right where the cryal was by battel, or grand Allie, was hna! to 
all Stravgers, is, for the grand notice that men have of Battel, and of the iryal by 
Grand Atlife, their proceedings and pertormance are with io notorious, famous, and 
publique ſolemnicies, and if ſuch cecoveries wi: h tuch lolemnitics ſhall pot burr him 
who is cut of the Realmynor Intan's,nor men of Nor ſave wemorie o07 men in piiton; 
4 /orcions: Cutton & Proclamations in a private Courc of aManor ſhall rot bind therg, 
And the Law in theie cales was grounded vpongreat reaſon, tor he who is out of th:: 
Realm in another Country, cannot by intepynent of Law have notice o' things don 
within this Realm;an Iotanc hath not underiianding,nor can know his right either to 
follow it by encry,or action; So of a man of Now fare memoria,who wanteth realon; & 
ſenſe to make claim; io of hum who is impruvoned, why by judgment ot Lav ouyht to 
be in ſalva of «ra Cuſtodia, (c. Salva, 25 tothe panty at whoterture he 1s impriioned) 
becauſe he ought to be impriloned io lirongy that he may not eicave; and &rits.in re- _, fo 
ſpe& he ought to be claſe in Ward, without conterence with others, or inceiligencs T 
of thivgs abroad ; and he ought not to go out of the priton to make ms clann. And 
that is the Cauie, that a Recovery by detavit againit him 1n a real Action, (hall not 
bid him, buc he ſhall reveric the tame by Error; as 1t appearerth in 5 E. 3.506, 4 E, 
2. Diſceit, 51, Lit. 102, 

Note Reader, That a Feme Covert is not mentioned in any of the ſaid Aas, bur 
was bound at the Common Law by her Non-claim, becari: ſhe had a Hnsband who 
might .nake claim, and that was one of the caules; that the Statute of 34 E. 3. cap. 
6. Oulted NonClaim : bur the Sczrute of 4 H, 7. cap. 24. excevteth Ferre Coverts 
who are tirangers to the fine, lo that ſhe make her claim within 5. yearsafter the 
death of her Husband. And at the Common Liw, Men ouc otche Realm, Infancs, 
Men of No ſane memoric, and 1n priton, who were not bound to make claim within 
the year and day; were perpetually for chem and their heirs exempred to make claim. 
And therefore ic was Reliolved, That the taid Culiom in the cale at barr is foto be 
intended, that ic ſhall binde himy who doth not make his claim &c. it he he within 
the Reaim , of tull age, of periect memory, and out of priſon ; tor no cuoltom by rhe 
Law can extend to barr thole, who by judgement of Law are not bound to make 
claim. Butic was Reſolved, That it z#i/lians { oplcy had been within the Realm ac 
the time of the ficit Proclamations, and afterwards gon: out of the Realm, that the 
Proclamations ſhould bind him, although thac he be cxtr4 quarzor maria, at the time 
of the other Proclamations, for he ſhall not defeat the Lord of his fine or torteiture 
by his own aR, Vide 9 H. 7. 24. and the reaſon of Lit. lib. 3.fo. 104, was well ob- 
ſerved, who having put the cale of Non-claim of him who is out of the Realm that 
It ſhall nor hurt him in che cale of fine , he ſaich as followeth, by greater reaſon &c. 
Thar a difſeitin and a deſcent, which is matter in fac, ſh2ll not io much g1izre him 
who 1s ſo dilleiſed when he was our of the Realm, at the time of che difſeitin, and 
alſo ar the time that the difſeiſor died feiſed» bur thac he may well entec , notwith- 
ſtanding the deſcent; upon which Two things were collected. 

I. That as at the Common Law, If a man was within the Realm at the time of che 
fine levied, and wichio the year goeth ouc of the Realm, he ſhall be bounden ; So it | 
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2 man be divened, and atcerwatrds goeth out ot the Keaimy-a dctcent catt attcrwards 
(hall take away his entry; as appeareth alſo by Zire. 13. 4. 

The 2+thing is, That it he who is out of the Realm ſhall not be boond by Non- 
claim upon ny which is a marrer of Record, « fergwrs, he ſhall not be bound by 
Nonclaim upon a deſcent, which is a marter in fact.- | It a man be difleited, an at- 
terwards is impriſoned & afterwards a deſcent is caft,it ſhall take away his eniry,ar 4 
therewith agreeth 9 H.7.24.4, And ſore ſay that inthis caſe, that 1f a man be {ciſ-d 
ofLand , and hath iflue 2, Sons Bafiard eigne, and Mulier pniine, and the Father 
dicch ſeiied, the Mulier being beyond Sea, or within age, or impriſoned, or of »«. 

{ane memorie, and the baſtard eigne entreth, avd contineeth in peaceable po:leffion 
of the Lands, and bath iſſue and dyerh, and the Lands deſcend ro his itfue, the Kighr 
of the Mulier in all the ſaid cafes is bound for ever; and ſome hold the concracy. 

2. It was Reſolved, That toras mach as #'-liam Copley was out of the Realm 2 
the rime of rhe death of his Father, although that he was not in rhe Kinos (crxice, 
yet he ſhall not be barred by the laid Cuſtoms and Proclamations, becaule he coutd 
pot by ivrendmenct ot Lay have notice; and at the Common Law , ſhould not be 
barred by Non-claim upon a fines of Writ of Right, Bratton, bb. 5. trafl, de Excepeio. 
Cap. 29. fo. 436, Excnſarur quis quod clamenns non appoſucrit, ut þ ir roo tempore {i1g/; 
fait ner a mae quacungue occaſions, Lit. ace. fo, 174.4. Viaeg Ha. 26 H.6. Er. 
ror 27. 33 H.6.1. 1 Af.p-2. 21 H.6. 14. 2£.3.(oren. 153. the preamble of the 
Statmtes of 26 H.8. cap. 13. & 5, 6 Ed. 6.cap. 11. Notre Reader, as to thoic ca- 


- ſes which have been pur of Baſtard eigne and Mulier puiſne, I conceive that the be:- 


rer opinion is, That 10 ſuch Caſcs the Mulier ſhall b- barred for ever ; and the :ca- 
ſon is, b:cauſe that che Continuance in pollefſion, ani dying ſeiſed in peace, and de- 

ſcent to his iflue maketh him heir, and his iſue ſhall inheric as heir, becaule that he 
was legitimate by the Law of holy Church ; for (as Brafon, bib. 2. fo. 63. faith) Ma- 
trimonium ſub ſequens facit quoad ſacerdotizm ( becauie that they are legitimate by the 
Common Law ) wn quead ſncceſſionem, propter conſnetudmenm regni que ſe habet in cou. 
trariuns. And by the Law of Exgland by the Concinuance in potiefſion, and dying ici- 
ſed in peace and deſcent, &c. he is adjudged beir ro his Father, for a!chongh that the 
baftard dierh ſeiſed wirhour iflue ſo that the Land doch nordeſcend,the Mulier ſhall 
have it; and therewith agreeth the Abridgemen of the Bdek, of Aſſiſes 3. and tho ric 
in13£.1. Baſftardy 28. 1510 tobe imended, juitwm non oft abiguem axtenatuns mer- 
mum facere Baftardum, qui pro tote vita ſua pro legitime babebatar, Vide :9 E. ;. 14. 
& 39 Af.p.10. Andinſthe Caſe of Legitimation ( which is in Law fo precious 
and of ſo grear eſtimation ) the Layy doth not reſpe Infancy, or other defects of the 
Mulier, buc doth preterr Legitimation of blood, before any root of temporal 1n- 
hericance. And therefore the Law ſaith, That by the death of the Baſterd eigne in 
peace, he becometh right heir, and vence the mulieris batred, Yide 5 E. 
2. Br, Deſcem 49. 31 Aſſ. p.18, and 22. A Caſe, and 33 E. 3. Vorait 
48. the ſame Caſe. 36 Af. p. 2. Plow. Com. Stowels Caſe, Vide 10 E. 3. 2. the dying 
ſeiled of the Baſtard eigne doch bind the Right, and the deſcent ſhall not take away 
the enrry only , bur alio the right ; and therefore a deſcent in that caſe may be a bar: 
of the Right, when it ſhall nor rake away the entry incaſe of difſeifin, as a deſcent 
Services, Rent, Reverſion expeRant upon eſtare rayl, &c. ſhall barr rhe Right of che 
Mulier, as it appearethin 18 E. 2. Baftardy 26. bur foch deſcent ſhall nor take 2- 
way the entry or claim of the difſeiſee ; ſo 1n many other caſes, av it appeareil 
by the ſaid books afrerwardscited in this caſe. And ifa man hath 2. daughrers baltard 
eigne, and Mulier puiſve, and chey enter and occupy as heirs, now the Law in 
vour of Legitimation, will not adjndge the whole potieffion in the Mutier,yho thea 

hath the ſole right, bur in both : t if the baſtard dieth ſeiſed, ber iſſue ſhall io-+ 
heru; and therewith agreeth 17 E. $. 59. Beftardie 32, And if in the ſame Cale the 
daughters, ſc. the Baſtard eigne and Mulier pniſve ctrer, and make particion, this 
partition ſhall bind the Mulicr for every 2 E. 2. Bafterdy 19. 21 E. 3. 34-6. 30 Af 
p- 7- bur if partition be made berwixt 2. davghters, where one hath no colour, a5 19 
a ſpecial eſtate there che partition is void, 1 1 Aſ-p. 13. Hugh de Fimondham: calc. 
And an afliſe of Aortdawncefter doth nor lie betwixt the Molier and the Battard cigs, 
no more than berween two brothers ; and therewith agreeth Brirro® 70. and if ”: 
Baitar 
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4.-ard eigne entreth, and i3 ſeiled of Lands as heirs he thall be vouched ' as 
heir, and if he be wichio age the ples ſhall demurr, 20 fdw. 3. Voucher 29. 
And if a min hath iiſue Battard eigne, avd Mulier puiſne and diech , and 
the Batiard within age entrech and 1s impleaded, he ſhall have his age; and 
therewith agreeth the book in 11 E. 3. Age 3, Which Caſes prove, That when the 
Baitard eigne cntrech intothe Lands, uncil he be interrupted) he is accounced heir, 
alrhongh that the Mulier be within age» for when the Baſtard eigne is within 296, of 
neceſfity the Mulier puitne alſo ought ro be withinage, Yide 5 H, 7.2. Andif a man 
hath iſue Ba{tard eigne and Mulier puiſne, and rhe Battard harh ifſue and dyeth ih 
the life of his Father, and afrerwards the Father dyeth, the iſſue of the Baltard en- 
treth and dyeth withouc interruption z ſome ſay the ſame ſhall barr the Mulier. So 
if a Baſtard born betore mariage entrerth , and hach iflue, and dieth ſeiſed , ic ſhall 
barr the Collateral heir, and the Lord by Eſcheac, as well as the Mulier puiſne; So 
1! ca Battard cigne emTreth and dyeth ſeiſed, bis wite with child with a Son, an af - 
rcrwards che Son is born, be (hall inheric the Land; for in as much as his Father dyed 
ſciſed in poſleftion without interruption , the Multier ſhall nor allege againſt the iſ- 
ſue Baltardy io his Father who isdead. And ifthe Baltar4 cigne dycrh ſeiſed, and 
hi« 1tive endowerh the wife of the BaftarJ ; yer the Mulier ſhall noc emer upon the 
Tcnant in Dower, for the right of the Malier was barred by the dying ſeiſed, andrhe 
decent: Otherwiſe it is of a Defcenc which takerh away entry oply, and not the 
Right. The ſme Law in the Cafe atorefaid, It the wife of the Father of the Baſtard 
eigne and Mulicr pujſae be endowed, yer che i/iue of the Baflacd ſhall have the re- 
verfion of it- Cauſe qua ſupra. Vide 10 £.3.Waſfte142. 10 H.;., Baftardbie 29, 2 Ap. 
p 9. 14 E. 3. Baſtardie 26. 13 E. 1. Boſtardie 28. 32 E, 1. Baſtardie 31. 39 E. 3. [102] 
che laſt Caſe, 36 Aff. p-2. 6E. 3.54. Fanx Kee 2. 10 E. 3.2. Plow, Com. 
T aibors caſe 57. and Stowells caſe, 373, 374. Norte Reader the reaſon wherefore 
the Son who is born during the mariage of a lawtull wite, is called Mulier 
pniſne, fa filizs malierat my is; betauſe that this word (MHwnlirr) in Larinharh three 
henificarions. 1. ſub nowine mulicris cominetxr queliber farmins : 1, proprid cominerar 
mexlier que virgo non off: 3.appellations nen{ieric in legibus Angle cominetay axer * So thax ox 
filins narns ex juſt a nxore uppellatur m legibus Anglia filins mulierarns , fjemt Baftardes 
dicirur 4 Greco vocabuls,Baſſaris 3. 8. mererrix ſen conubina,qua procre aur ex wwernviee 
live cournbins. Aﬀtcherewich Glarvil,l. 7.1. wed þ veruns eff Fc. tans 
melrorss condbrien; s eft in boc baſt flins quam mabicrane, ©. where he makech mn 
oprokit ion of a SonMulict,and 2 Baſtard Sonand thereMulicr is raken for jegicimare, 
procveds. de weore, and Bait arducs, ex merenrice, for roncwbins. And cherewich agreeth 
Brictan 70. of Mordawnceftor, fo, $1.” where he faith, in the ſame manner of 2. bro- 
thers of divers Mothers, ant between s Brother Mulicty and a Brocher Beſtard, &c. 
And rhe books in 32 E. 1. Baſt ardy 5T. $ E. 3 Boftartle 214. 39 E314 39 1f- F 
10. 44 E, 5, 15,8c- Lathtonwifupra, Or. ' 
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Jobs Talks Caſe, 
= b. 2% c | 
of on nes Wric of ma _ lobs Pendleton of 2. the [6] 
tess at Albrighton in 2 place Bromley in ; inthe County of 
Shrewsabuyy, &c, The Defcndane made Connans as Bailif to Jab» T, ire, and 


ſaid tharthe-place wheres &c. did comggia 3. acres of paſture , lying ine fied 
us Mdbrighten, and chacone Shakes Faaberaf the ford Jobs Chaymas, 


By, 

whoſeheig he js> was ſeilcd of che faich 3. acres of paſture in Feey and held them of 

the faid Jabs. A —— Co. -- 
| ccc ſuce 
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.. 4uce of Court to ihe Manuod HON 3+ weeks to 3+ weeks, and by ene lervice (oO renner 


akes the deaih of every Tenant of the laid 3. acres of paliure in which, &c. dying 
therecf (eiſed, rhe bet bealt which the Tenant had ar the time of hw death in the 
name of a Heriorz Of which ſervices he was ietled by the hands of the ſaid John Chap. 


77 man the Father, as by the hands ot his very Tenant, &c. And the ſaid John Charman 


p 
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the Father io being thereof ſeiſed, died {ciſed .hereot : And that at the time ©: hig 
death he was policifed of a beaſt of the price of 5 {, as of bis proper bealt ; which Ox 
was this beti bealt which be had at the cime of his death, &c. And becauſe the 1214 


/, Herioc wa« behind, and not delivered, the Defendanc as Baili: o: the faid john 7.7. 


bet, did acknowledge the taking of the Carcel atorefaid in the place where, &c, as 
infra feodum & domin.um ſunm, Oc, In bart of which the ſaid Jobn £hapmanr , nov 


» Plaintif, faid, That betore the 1a1d John Chazmar his Facher had a thing in the (ai4 
A242 acres of paiture, one John Barny was ſciſed of a Houle and a 


2. yard Jand of land, 


aoZmeadow. and patture , conteining by cltimation 50 acres, in Albrighton atore{aid, 


the 121d 3. acres of patiure wm which, &c, were, parcel , in his demean as of 
fee, and the faid Hovſe and halt yard of lands, meadow» and palture held of the (aid 
Jobn T albot, as of his {:id Mannor by Fealcy,(ace to his Court, and Herioc lervice, af- 
rer the death pf every Tenanc dying thereot feiſed ; and that the 1:1d John Barny be- 
ipg ſo ſciled of the {aid Meſſuage and half yard entarely, Ame 32 Elz. of 3. acres of 
lands; parcel of he {aid halt yard lind, did entcoft the ſaid John Tabor, to have and 
'to hold to him and his heirs : And afterwards, Amo 36 Ekz. of the laid 3. acres.of 
2Giure in which, &c. did enfeoft the 1aid Jobn Chapman the Father , to have and to 
hold cohimand his heirs: who died th:reof ſeifed, and the ſame deicer ied to Join 
Chayman the now Plaincit, &c. Upon whick the. Ayowant did demurr iD Law. And 
che only Queſtion in this caſe was y. If che Lord by the purchaſe ofthe faid ;. 
acres of patture in which, parcel of che faid Tenements holden ot him by Heri- 
ot ſervice, hath extin& his Heriot or nor, And the Counſcl of the Avowant di4 
inkit Rrongly upon the words of Lite. (ib. 2; cap. wit. fo, 49: where he faich, That 
notwithitanding the purchaſe of parcel; &c. by the Loid » the Homage and Fe- 
alry remain incire to the Lord ; for the Lord ſhall have the Homage and Fealy of 
his. Tenant for rhe remnant of the Lands and Tencments bolden ot him» as he had 
before, becaule thai ſuch Services are not annual Services, and cannot be apportio- 
ed;which reaſon proverb (as ic was urged that the Heriot ſervice the Caſe at barr, 
goth continue» & this ſervice is not annual; being due only ucon the death of the 
Tenant - and, aaphot be a toned becauſe it is entire 3 ſc. oprimmme animal. v0 
chey:ſaid, That.it appearetih by Zzeleron, lib, 2. cap. 3. and 7 £.3 29. That be who 
botdeth by —_— vice, ought.to goc inperſoms or find another able perſon for 
big: Convenablic arrayed for the watr:&c. which 43 a incire ſervice: and yer Li- 
peron (24h. fo: 49.” That if the Lord purchaſech-part of the Land fo holden) the Eicu- 
age ſhal! be apportioned, which proverth therehe | Tenure by Knights ſervice doch 
remain for the reſidue, and the reafon is, as it was urged, becauſe that the entire (er- 
vice was not annual , and the ſervice by the body of a man cannot be apportioned. 
Alio they cited the Book in 34 E. 3. Heries 1. where it 15s hgldens That if my Tenant 
who holdeth of me by a Heriot alieneth parcel of his Land to another, each of them 
is chargeable ro me of a Herior, becaufe ir is entire ; and although the Tenanc pur- 
chaſeth the Land againg &#&17 Afraliage dijo every Forma 'Hecoc. , So in the 
Cale at barr, although that the Lord purchaſerh parcel ot the Land) yet he ſhall have 
a Heriot for the rehdue) for that ir is iptire, and not annual. Bur it was Arfſ yered 
and adjudged by the whole Courts. That jn the caſc at barry the Herior ſervice was 
extint. And firk the Reſolutions "caſe inthe 6. part of my Reports 
were affirmed to be good Law by the whole Courc. And in this caſe cheſe points + 
were Reſolved. ©: a © $4 vv 8 200200 i 
'>&, Thar ſomeenrire ſervices by alienation of parcel of the Tenancy (hall be mol- 
aplcd, ſc. thar every ſeveral alievec ſhall pay # l entire ſervice z and forme en- 
ee (ervices) by alienation'of parcel ſhall por demalciplyed, bur the Lord ſhall be 
content wi one asto that, it is ro know» 


allthe ſeveral alzrnees : And 
e are 4. manners of ewire {ervices ; "1. Whena thine emice T's it a Chat- 
epant £0 the 

L 


it 12)uable, of 2 rhipg'of pleaſure , ſhall be rendred and paid by the 
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Locd, a Chartel vaiuable, as a Horſe, an Oxe, a pair of Syurs , Bow and Arrows , a 
Launce, a Gaunclet, or the like ; chings of pleaſure, as a Faulcop, or ocher Birds a « 
Dozxor other things of pleaſure: All ſuch entice ſervices by alienation of parcel of the 
Tenancy ſhall be multiplied, & every alicnee ſhall render the entire ſervice: And yet 
by the purchale of paccel by theLord the whole is extinQ,as it 1s reſolved inBruertons 
caſe. The (:cond is a perional icrvice to be done by the Tenant to the perſon of the 
Lord, as Homage) Fealty, Knigh:s ſervices co be Carver,Sewer,Butler, or other like 
perional ſervicestothe Lord. ard ſome of theſe ſhall multiply , and ſome nor ; And 
theretore Homage and Fealty by alienation of parcel ſhall multiply, becaule thar 
when the Tenant doth Homage or Fealty,he doth chem tor all the Tenements which 
they hold of the Lord , fo thar theſe ſervices extend to the entire tenancy , and e- 
very parcel of it , andalthough that the Lord purchaleth part » yer ihe Homage and 
Fealty do remain for the reiidue : So that although Lite. ( as above) holdeth , Thar 
the Homage and Fealty by purchale of parcel ſhall no: be extinct , bur thall remain 
for the rendue » becauſe that tuch ſervices are not annual , and cannot be apportio- 
ned, the ſame is 74tio una, bur not wnice y as it appeareth before, So Knights fer- 
rice , which isanentire {ervice to be pertormed by the body cf a man, ſhall be a'ſo 
maitiplied by the alienation of parcel ; And although thac the Lord purchaſeth par- 
cel , the Knights fervice ſhall noc bz ex:in&, bur ſhall remain for the reſidue » quis 
pro bono publics , and tor the deence of che Kingdom. And Eicuage ſhall be appt» 
t10ned. Bur the perſonal ſervice to bz Sewer, Carver, Butler, &c. orwhen the Te- 
nan is bound by his Tenure, To fealt the Lord and his family once in the year ; and 
to ride with his Lord in the County of N. at his own charges (vid. 10 E. 3, 23-in lobm 
de Bromptons Cale ) by alienation of parcel ſhall noc be apportioned nor mulciplied : [106] 
For tuch ſervices which ace for the private benefic of che Lord , and are perſonal co 
be Jone by a man ſhall nor be mulciplied , becauſe that they are to be perſonally 
done by one man only , and mulciplication of them ſhall be a prezadice, and charge- 
able co the Lord , and che purchaſe of parcel of the tenancy by the Lord ſhall extin& 
all ſuch perſonal private ſervice. The third is, when the Tenant 1s to exerciſe a 
perſonal office , as tO be Steward of the Court of the Mannor , or Bayly of che Man- 
nor , or Collector of the Rents ofthe Mannor , or woodward of the-Mannor » of 
che like offices , they by alienation of parcel of che Tenancy ſhall not be mulriplied, 
bur the Lord may dittirain each of them intheſe caſes to doe ic , bur one only ſhall 
exerciieit: And if the Lord purchaſe any vart of the tenancy , the whole ſervice is 
extinct. The 4th. is» when the Tenant by his tenure is to doe manual labour , or 
works touching boules, lands, or tenements ; as to cover of repair the Hall of the 
Lords houſe, tomake or repair his Park pale, co plough and fowe the Lords de- 
means, &c., Orto reap his Corn) or tocut his Graliie , Or cogrind his Corn , or ſuch 
like, theſe or other {e:vices by alienation of parcel ſhall nor be multiplied ; for 
there works are to be done upon a certainthing , which cannot be mulciplied. 

2. Ic was relolved, Thatthere is not any ditference berweep annual ſervices , be 
they valuable , or thiogs of pleaſure , and which (hall be multiplied , as aforeſaid , 
and berween ſuch cncice ſervices, not annual: As it Lord avd Tenanc be to render 
a hoiſe every 3, 4, Or 5 years » or uponalievation, of death , in thele and che like 
caics , ifthe Lord purchaſeth parcel of the Tenancy » ſuch entice lervices, not an- 
nual, ſhall be as well cxunt as the like annual ſervices. 

3. It was reſolved > That if Jobs Barn had fult entcofied Jobs Chapman the lather, 
of the (aid 3 acresof palturezand afterwards had enteotfed theLord of the laid 3 acres 
ot land , that porwithitanding the Herior ſervice had remained for the lavd which 
John Chapman the father held ; and the cauſe is, becanie that Jobs Chapman by his 
purchaſe of 3 acres holderth by one ſeveral ard diltin& tenure of Herior lervice » and 
therefore the purchale of che Lord of any part of the reſidue which Barnz he\d 
ſhall extin& only ihe ſervice which he ought co render , avd nor the Herior which 
Jo. Chapman , by realon of his diftin and ſeparate (ervice » ought to pay- 

4. There is a differenceiberween Herioc Service, and Herior Cultom as to the ex- 
tipguiſhment thereof, when the Locd purchaſerh parcel of the Tenancy - For ifthe [5] 
Lord purchaleth parcel of the Tenancy , the Herio: ſervice is excipR : Bur if the 
cuttom ot the Mannor be , That uvon the death of every Tenant ot the Mannor, who 
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dicth teitcd of any lands holden ot the Mannor, the Lord to have a Heriot ; althouch 
that che Lord purchaſerh parcel of the Tenancy , yer the Lord ſhall have a Herior 
by the cutiom of the Mannor for the reſidue , for he remainerh Tenant to the Locg, 

' 2nd the cultom doth extend roevery Tenant : Look Reader the books cited in Bra- 
ertons caſe , for thele diiferences , where the reaſon of chem appeareth. 


Hill, > Jacobi- Inthe Common Pleas. 
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4 4 U! Homes Bonham Door in Philoſophy and Phylick brought an ation of talic im- 
Fas << 9%. prilſonment againlt Henry eA thins, George Turner , Thomas Mowndford , and lobe 
"GA w_ YArgen, Doctors in Phyfick, and obs Tayler, and 1/illram Bowden Yeomen , For tac 
2 , - ay the Detendants the 10 of Novemd. 4 Lacebi did imprilon him, and detain him in pri- 
z , ſon by the ipace of 7 days. The Detendants pleaded the Letters Patents of Kine 
> Se Hemwry the 8. bearipg date the 23 of Sepremb. 1n the 1c year hisreign , by which h- 
= * peDgecicert ; Quod cuns regii officti ſui munns arbitrabatur d.tionis ſuc bommum fx'ciaci 
; / omni ratione conſulere , 1d amtem vel imprimas fore ſi smproborum conatibus temp:fir1e 
0 'S occureret, &c, By the ſame Letters Patents the King granted to /obn Chamb: ec, 7 10- 
mas Linacre, Ferdinando de Vittoria, Tobm Halſwell, Iobn Frances, and Rebert Vaxley 
quod ipfi emneſque homme: ejuſdens facultatis de & in civieate Londen /1>t in re C nomine 
wnun corprs C7 communiras perperna » per nomen prefidentis & Collegit , five communi 1- 

tis facultaris medicine London, &c. And that they might make meetivgs anc O:ct- 

nances » &c. Bur the Caſe at Bar doth principally confilt upon wwo Clauſes in the 

Charcer. The firſt, (onceſſimns ctiam eiſdem preſidents et Colleg'o ſew Commuritats e; 

ſ#cceſſoribus ſuis , quod nemo in ditta Civitate » aut per ſeptem millaria in circuits e(» 

dem exerce ut ditt am facultatem Medicine , nifi ad hec jreditt. preſidem, & (ommwnit, (cx 

ſacceſſores ſues » qui pro tempore fuerint admiſſus fit jer ejuſdem pre/identis et Colle711 Li- 

reras figillo ſue communi ſigillat, ſub pena cemuwm ſol:dorum pro quolibet menſe q0 ron 

[95] admiſſus eandem facultatens exercuerit, dimidmm inde Domino Regi et heredibus [u:s » & 

dimidium &2. prefidenti et Collegio applicand. &c. The ſecond clauſe is, which im- 

mediately followeth in theſe words » Prezerea volnit et conceſsirpro ſe et ſucceſſoribus 

ſuis ( quantum in ſe fuit ) quod per preſident. et 199%, "GO » Communitar, *pro tempo- 

re exiſt. et corum ſucceſſores imperpernunmy quaiuor ſngulis annis per ipſos eligere:t qui ha- 

berent ſuperviſum et ſcrutiniun , correctionem et gubernationem omninunm et ſingu.orum 

dict. ( ivitatis Medicorum, uteminms facultat, medicine in eandem Civitate , ac aliorun 

Medicor uns forinſecorum qu #*umcnuque fdeultatem illam Medicine alique modo frequen- 

rantcurn et uientinm infra eandens Civitatews et ſuburbia ejuſdem , ſive infra ſepttm mil- 

laria in circuinu emuſdens Civitatis , ac pur irionem corundent , pro delictis (mus in nor b:r: 

ex:quend, faciend, et tend, illa: nec non ſuper viſum er ſerutininum omninum med;cinarun , 

&t earum receptionem per dicros Medicos ſex aliquem cor um bujuſmods legeis dicts ru:cr 

Regis pro eorum in rmitatibas cur et ſanand. dand. imponend. et utend, quoties 

et quando opus fuerit, pro commods et utilitar. cor undens ligeoriom dicti waper Regis: 1:4 

quod puritio corunden MediCorun wteminm dict. facultate Medicine fic in premiſſ. delin- 
quentium per fines, anerivaments e impriſonament. corporum ſuorum , et per alias 1:45 ., 

rationabiles et exoquererur » as by the ſaid Charter more fully appeareth. Afi 

thar by force of the ſaid Letrers Patenrs, The ſaid Thomas Chambre, Thomas Linacre, 

&c. and all the men of the fame faculcy in the ſaid Ciry were #nwm Cor pus, et commu- 

nitas perpetua frye Colleginms per peraom,, Abd afterwards by AR of Parliaments A”: 

14 H.8. It was enacted , Thar the ſaid eorporation, and every grant. article , 2nd 

other things in the ſaid Lerters Patents contained and ſpecified , ſhould be zppre- 
ved, granted, ratified, and confirmed, in 3m amplo & largo modo pront poterit accepta- 
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11, cogitalh, et conſtun: per eaſdem Luteras Patemes, And turiher it was enacted, That 
the taid 5 perions named in the faid Leuters Patents, as Principal of the (aid College, 
and 2 others ct the ſaid Coilcge , who (ſhould be named Electr , and that the ſaid E- 
les ſhould choote one of them to be Pretident , as by the ſaid AR appeareth : And 
furcher chey pleaded the AR of 1 Marie, by which it is enated, Quod quedars con- 
cc ſsio per Luteras Patemies de tmcorpor ation. fact, per predict, nuper Regerms Medicis Lon- 
don. et cm 465 clanſule ot articuls coment, in cadem conceſsione 4p: obarentur » concede- 
rertur,ratificarenur et confirm. per pr edict. nuper Parl, 1n conſideratione cu jus inactitas, 
fair authori;«te e\nſdem Parliament! , quoa pred, ſtar, et att, Parliament. in ommbus 
articuly clauſulis in codems content. eximnc impoſterum ft arent &t continuerent in plens ro- 
bore, c. And further it was enacted , That wherſoever the Preſident of the lee or 
Commonalty of the faculty of Phy/ick of London for the time beirgy or ſuch as the ſaid Pre+ 
frdent and College ſhall yearly , according to the tenor and meaning of the ſaid «Att, autho- 
rize to ſearch, examine, correit and punijh all offenders and (ranſgre ſors in the ſaid faculty, 
Oc ſhall ſend or commit any ſuch offender or offenders for his or ther offence or diſobedi- 
ence 4 Contrary to any article or clauſe comtaiued in the ſard £7 ant or att + bo any ward , 
got, or pr ſon Within the ſame City ( the Tower of London except ) that then from time to 
time the Warden, Gaoler or keeper, &c. (hatl receive , Oc. ſuch perſon ſo offending , &c. 
and the (ame pail keep at bis proper charge without bail or mainpriſe , until ſuch time as 
ſuch «fender or d:ſobed:enr be diſcharged of the ſaid impriſonment by the ſaid Preſident and 
ſuch perſons as ſhall be therewnco amthoriſed , upon pain that all and every ſuch VVarden, 
Gavler, &c. doing the contrary,ſhall loſe and forfeit che donble of ſuch fines and amercia- 
ments as (uch offender and offenders Ball be aſſeſſedio pay by ſuch, as the ſaid Preſidedt 
and (ollege ſhall authorize as aforeſaid, ſo that the fine and amerciament be not at ay one 
time above the ſum of 20 1. the one moity to the King , thr other monty to the Preſident and 
College, Fe. And further pleaded , Thar the ſaid Thomas Bonham the rot of A- 
pril, wichin London , againit the form of the ſaid Lerrers Parents, and the ſaid Acts, 
exercchat artem Medicine non admiſſns per Literas pred. preſedentis et (ollegis figitle co- 
rum communi ſipillat, ubi revera pred. Tho. Bonham fait minus ſu fficiens ad artem Me- 
dicine exercesd. By force of which the ſaid Thomas Bonhans 30 April 16c6, was fum- 
moned 11 London by the Ceniors or Governours ofthe Catiege , to appear before the 
Preſident and Cenſors, and Governours of the College atoreiaid, ac che C $ Kc. 
the 14 day of Ap-il next tollowing , ſuper premiſſus examinend, Ar which day the 
ſ1id Thom as Bonham came betore the Prefident and Cenfors , and was examined by 
the Ceniors de (c:entia ſua in facultate ſua Medicine admru$ſtrand. Er quia pred. Tho» 
mas Bonham fic examinarss minus apte &t inſufficienter myred are medicme re at) 
et inve: tus fu ſuper examinationem pred;yer pred. Prefident.et Cenſores minus ſufficiens 
et inexpert, ad arters Rledicins adminiftrand. ac pro co quod pred. Tho. Bonham 
multotiens ante examindzus, o imirdithes per ipſum pre fideve. et Cenſorcs , de canſis pred, 
ad ar:em medicine adminsftrand. per wwe menſem ot ampiuns poſt 1alem inter diftioners 
facul:arens illam in Lond. pred. fine licunia, 8c. iden attic ot ibid. confideramum fait per 
pred. Preſidert. et Cenſores , quod pred,” Tho Bonham pro imebediemia ct contempt. ſuis 
pr ed. amererarernr to 5 |, m proximiscommulr: pred. prefident. © Collegin perſotyead.,, « 
deinceps abineret » Sc. quduſq ue imyentxs fuerit ſufficient, Kc. ſub pana conyiciends in 
Carcerem \ in premiſſis . Ard that the (aid Tho. Bonham 30 Oftob. 1606. 
within Lovdon did praftife Phylicky and the ſame day he was ſammoned by the 
Cen'ors, to appear before the Prefident 4t3d them the 2 2 otOfob.thennexrt following) 
at which day Bonham wade defanir. ' Ttdes confideramm faic per pred. Cenſores , ths 
for his dif- obedience'and contempr he ſhould be amercet! co 107. andthar he ſhoutd 
be arrefted an commirtedtocultody,” And afterwards 7 4Novemb. 1506. the faid 
Tho. Fonbart 23 their a Tewbly came before che Preſident and Cenſors , and they ag- 
ked hich iſhe' would Tatisfie the College for his di-obedience and comrempr , and 
ſobmir hitie!f ro be examined ;"and obey rhe cenſure of the ; who anſfwe- 
red » Thar he had praiſed Phyſick, and would praftite Phyfick within Zondes , ask+ 
ing no leave of the College's and that he would nor ſubmit himſelf rp the Prefidenr 
md Cenfors. and affirmedthat the Prefident and Cenfors had not any zurhority 0+ 
ver thoſe. who were Dory of the Univetfiry ; Forwhich cauſe, the faid 4 Cenſors, 
IT Dr; T xrner, Dr. CAlonndforde 3 Dri Argent, and Dr. Dan 3 then being Cenſors 
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— or Governors, pro offenſis et inobedrentia pred, adrunc er ibid. ordinaverunt er decreve- 


rant , quod pred, Tho. Bonham Is CAYCET OS mandarerur ibid. remanſur.quonſque abirde 
per pre fident. et cenfores, ſeu gubernatores Colleg's pred. pro tempere exiſten, deliberaremur, 
And there then by their warrant in writing under their Common Seal did comic 
the Plaintifro the priſon of che Coenter in Loudon, Cc. without bayl or mainprile, ac 
the colts and charges of the ſaid Thowas Bonham , until the ſaid The. Bonham by the 
warrant of the Prefident and Cenſors of the ſaid College » or their Succeſlors was 
delivered. And Dr. Atk;»s then Preſident, ad the Cenſors, and Powder and T aylor 
25 their ſervants y and by the commandment ot the {aid Preſident and Ceniors, did 
carry the Plaintif wich the warrant to the Gaol y Oc, winch 15 the tame iumpriton- 
ment. The Plaintifrerlied and ſaid, That by the faid AR of 14 H.8.it was turther 
enacted, And where that m the Dvoces of Eng\and) out of London , it « not lite to find 
alway men able ſufficiently to examine ( after the Starnte ) ſuch as ſhall be 4amitted to ex- 
erciſe Phyſick in them , that it may be enatted in this preſent Parliament , That no pe ſou 
from henceforth be ſuffered to exerciſe or prattiſe Phyſick through England, wil ſuck time 
that he be examined at London by the ſaid Prefidem and 7 of the ſaid Elett; , and wo have 
from them Letters Teſtimonial of ther approving and examination, Except he be a gradg- 
ate of Oxford or Cambridge , which have accompliſhed all things for his form without 
race: And that the Plaintit in the year of our Lord 1595, was a Graduate, [c. a 
DoRor in the Univerſity of Cambridge, and had accompliſhed all things concerning 
his degree for her form withour grace , by force whereof he had exerciied and vra- 
Riſed Phyſick within the Ciry of London, uncil the Defendants had imprilone 1 hit; , 
&c. upon which the Defendants did demur in Law. And thiscaſe was often argued 


[116] by the Serjeants at Bar in diverſe ſeveral Terms; And now this Term the calc was 


argeed by the Inftices, and the effet of their arguments who argued againlt the 
Plaincif( which was divided 1noto three parts ) ſhall be fictt reported. The firlt was, 
Whether a CoQor of Phylicks ofthe ove Univerſity or the cther, be by the Letters 
Patents, and by the bodyot the AR of 14 H.8. retirained to praQtice Phylick with- 
inthe Ciry of London, &c.. The ſecond was, If the Exception in the ſaid Act of 1.4 
H. 8.hath excepred him or not- The thicd was, That his impriſonment was law- 
fall tor his ſaid diſ-obedienwe. And as to the fult, they did relie upon the Letter 
of the gram, ratified by the faid AR of 14 H. 8. which is in the negative, /c. Newo 
in ditta civitate, Oc. exercear dill am facultarems niſi ad boc per predit. pre 'demem © 
communtatems &c, admiſſus fit, Oc. And.this propotition is a general negatiic , and 
Generale diftum eft generaltor ixcelligendunt.; and nemo excludeth all ; and theretore 


a Door of the one Univertity-or the other, 15 prohibited withip this pegative word 


Nemo. And many cafes were put, where negative Statutes ſhall be raken firiQc 
excluſive , which I do not think here neceſlaty.co recite, Alio they ſaid, that the 
Scarnre ofg H, $. cap. 11. which io efie& isrepealed by this AR of 14 H. $. hath a 
y_ provilo for the Univeriity of (ambridge and Oxford, which being here letc outs 
th declare the intention obthe makers of the AR , that they did intend to inciude 
chem within chis general probibition,News in ditt a Civagre &c. As tothe rwo points 
they Rrongly held, that the faid latcer clauſe y:And. where that ip the Dioccies of 
England out of Londen, &ci this.clauſe according to the wards doth extend only to 
places out of Londen ,- andio much the rather,:becauſe thac chey purview for Lon- 
dou before, Nemo iz diffs Crartare, Kc, Alfo the. makers ofthe AR, pur - ditt 104 100 
bertwixt choſe who ſhall be licenſed ro pracile: Phyfick within London , &c. for they 
_— to have the admittance and allowance of the Prefidenc and College in writing 
nader their Commos Scal;'buc he who ſhall beallowed io pradile Phylick chrovgh- 
out England out of. Lendis ought to be examined and adguited by the Prefident and 
3 of the Elects ; and1o 1d ,-thar it was lately adjadged in the Kings Bench , 
104n Information exhibited againſt the aid Dodtor Hombres tor praciling. of Phytick 
within Levdex for divers Months As corhethird point chey laid , That for bis con- 
tempt and diſ-obedience befvre them inthezr College, they. might commic him to 
priſon y for they have authority by the Letcers Patents and AR of Parliament » And 
therefore for his conteinpt and: nuſdemeagior before them they may commic him« 
Alſo the A& of : Hari bath giver them power io commir themfor every offence 
of d{-obedience contrary to any article oichauſe romecined in the ſaid grant or at, 
Bur 
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14 H.S. Ou:1d Nema in dicta ( iurate, Fe, exerceat, &c, And the Detendancs have | [4] 


priſon him in this cate ; for which cauley they did conclude for the Defendants a- 
oainlt the Plaintif. Bur 1c was argued by Coke Chiet Jnſtice + Warburton and Daxicl 
aiticesof the Common Pieas to the contrary. And Dame! conceived, That a Door 
of Phylick of the one Univeriity or the other, &c., was not within the body of the 
AR, and ifhe was within the body of the Act, that he ivas excevted by the laid 1a- 
cer clauſe ; but Warburion argued againlt l+m tor both the points - and the Chiet 
Jattice did not ipeak to theſe 2. points, becauſe chat he and iarbarten and Daniel 
did agree, that this action was clearly maintenable for 2, orier points. But to the 
2+ other points he and che ſaid 2, other Juttices #/arburion and D-:nicl did ſpeak , ſc. 
1. Whether the Cenlors have pow?r tor the Cautes alleged in their barr to fine and 
impriion the Plaintit. 2. Admucring that they have power to doe 1t, it they have 
purſued their power. Bur the Chiet Jultice hefore he arſhed the points in Law, 
becauſe that much was {aid inthe Commendations of the DoR Phyſick otthe 
ſaid Coilege within Londony and lomwhat { as he conceiied)) 1n Mrogation of the 
D1gnity ot che Doctors of the Univeriities) he firli attributed much to the Doors 
ot the ſaid College within Londen, and did conteſs that nothing was ſpoken, which 
was not due to their merits ; bur yer that no Compariton was to be made , 
between that private College ». and any of the Univerlties of Cambridge and 
Oxford, no more than berween the Father and his Child:eny or berween the 
Fountain and the {mall Rivers which deſcend from thence: The Univerſicie is 
Alma mater , from whole brealts thole of that privare 'College have ſucked 
all cheic ſcicnce and knowledge ( which I acknowledge ro be great and pro- 
foun{ ) bur the Law ſaith , Erubeſcs lex filios caſtigare parentes : the Univertity is 
che fountain, and that and the like private Colleges, arc rerqguam rivul!, which flow 
fromthe Fountain, « mel us eft petere fontes quamns ſell ari rivules,; Briefly , Ac ademie 
{ amtabrig:e © Oxomic ſunt eAthene noitre nobil;ſſime, regus ſoles, ocub & anime regni, 
wnde Religio bumazu as, dottring in omnes regui partes ubeyime diff unduntur . Bur 1t is 
true, /\ unquans [x fficies copue { 4Xd ator 15 quia nunquam deficicr mairia laudu;% rhericre 
theſe Univertuics exceed and excell all private Colleges, tarquans inter viburna ew- 
preſs. And it was obicrved inthe ſaid Lerters Patenrs, an4 the King, and the Par- 
hament inthe Act of 14 H.8. in making of a L5w concerning Phylicians: for the 
more {atety and health ot men therein; tollowech the order ot e good Phytician ( Rex 
enim omnes artes cenſerur babere vn _— pectoris ſui) tot, Medicmaeft duplex » remo- 117] 
wens, I promevens, removens mor oum, ens 4d ſaluwrew, And therefore 5 0837 
manner of. perions who more hurt the beGmndnte difcalc it felt) are tobe 
remo:ecd ;1. improbi : 2. avars. qui medcinans may is avaritix fac canſ a quan ullixe be- 
ne conſcientic fiducia proficentar © ,3. malitinſs : 4. temeraris : 5 inſcii; and of the ocher 
part 5 manner of. perions were to be promoted) as appeareth by the laid AR, ſc. 
thoſe who were, 3:profound, 2. ſad, 3. diſcretty 4.gromndedly learned, 5. profonndly ſtu- 
died, And itwas well ordained, That the Profeiiors of Phytick ſhould be profound , 
tad; diſcreer, &c and not youths, who have nogravity and (experiences tor as one 
faich, f» jovene Theologo confcicmie derrimentzns, tm |wvene legiita burſe decremwirum, in 
e Medixo camuerii incrementans. And it ought to.be preſumed, evety DoRoc 
of any of che Univerticies to be within che Sratures » [c. to be profound, ſad, diſcreer, 
dly learned, and profoundly ftudied, tor nove can there be Matter ot Arts 
who is a DoRor of Philolophie)under the Rady of 7. yeats , and cannor be Doctor 
of Phyſick undet 7. years more ip che Rudy .&f Phyſick : and that is the cauſe rhar che 
Plaintif is narved in the Declaration, DoQtor of Philolophy,and DoRor of Phylick, 
gia oporret Medicuns effe Philoſophunms, nbi enins Philoſophus definis , mncipis Medien: : 
As to the 2+ points upon which the ChiefJuftice, #2rbmrron, and Daniel gave judge- 
ment. 1. Ic was Reſolved by them, Thar the faid Centjors have not the power to 
commir the Plaineit for any of the Cauſes mentioned in che barr, and the cavſe and 
reaſon thereot ſhortly was, That the ſaid clanſe which giveth ye 
ors 
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Cenfors 10 fhne and 1mprilon, Joh got EXLENd LO TRE 1ald Cialic, jc. L404 his 229. a 
An Crvitate, &c. exerceat itt ams facultatem, &c. which prohibiteth every one to 
aQiſe Phyhck within , &c, without licence ot the Prehdent and Collcge ; 
= extendeth only to puniſh thote who practiſe Phylick within Londex, pro delitty 
ſwis in non ben: exequends faciends & xrends faculiate Medicine, by fine and imprijon- 
ment : So that the Cenſors have not power by the Letters Patents and the Act to 
fine and imoriſon any for practifing of Phyhck within Londen, but only pro delicti; (u- 
is in non bene exequends, & c. for ill and not good uſe and pracite of Phylick. And 
that was made manifeli by 5. reaſons; called v;vidie rationes, becauile they had their 
vigour and life from the Letters Patents, and the AR it ielt, And the belt Expottor 
of ail Letters Patents, and As of Paritament, are the Lecters Patcnts and the Acts 
themſelves, by conſtruRion, and conferring all the parts together, Oat.ma Statmri in- 
terpretatrix eft ( omnibus particulis ejuſdem inſpectis ) ipſuws Sta:xtum; And In uſtum ft 
#/; tota lege inſpects una aliqua ej parititnla pudicare vel refpondere, The tiric rea on 
Was, that thele two were, two abſolute, perieR and ditiinct Claules, and as paraliets, 
and therefore the one di#not extend to the other ; for the ſecond beginneth, Prace- 
rea win & i &c. and the branch concerning fine and impritonment, is par- 
cel of the ſecondUlavſe. 2. The firk Clauſe prohibiting che practifing of Phylick. &c. 
do:h comprehend 4. certainties ; 1.cercainty of the thing prohibited, ſc, practitc 4 
Phyſick ; 2-Certainty of the time, ſc. praiile for one moneth; 3. Cerrainty of renal- 
ty,ſc. 5 4. 4. Certaincy in diliributions ſc. one moyety to the King and the other 
moyety to the College ; and this penalty he who pragiſeth Phyfick in London doch 
incurr , alchough he practiſe and uſe Phyftick well, and profitably for the body of 
man; and upon this branch che Information was exhibiced in the Kings Bench. Bur 
the clauſe to puniſh de/iera.in non bene exaquends, Fc, upon which branch the caſe ac 
barr Rands, is attogether incectain, for the hurt which nay come thereby may be 
lietle or great, /eve vel grave; excethve or imall, &. And theretere the King and 
the makers of the A&,cannet for ſo unceriain offerce impoſe a certainty of time » of 
time of impriſonment, bur leave.ic tothe Cenſors co puniſh fuch offences, ſecundans 
quantitazems delicti, which igancluded in theie words, per fines, amrrciamerta, imnepri. 
ſonamenta corparums ſnorumy & per alias vis vationabiles & congrues ; 2. the harm 
which accructh by nox bene ex , &c. doth concers the body of man ; and there- 
fog it-is reaſonable thatche oficuder Ghould be puniſhed in bis body, ſc. by impri- 
ſonmenc ; bur he who practilerh Phylick in Losdon in a good manner > althorgh he 
doth it withour leave, yet it 1s not any prejudice to-the body of man. But the 
Clauſe of non bene exequends, &c. doth no preicribe any time certain , but at what 
time ſoever he minilireth Phyſick now bene, @þc. he ſhall be puniſhed by the ſaid 2. 
branch : And the Larywhach great reedlon.in the moking of this dittipion, for divers 
Nobles, Gentlemen; and others come divers occahons to Londen; arti when 
they are here they become ſubjeR ro di and they iendfor their Phy- 
ficians inco the Country, who know their bodies apd:thecauſes of the dilcates; now 
it was never che meaningofihe ARt to-bam any one of higown Phyſician z a0d when 
he is here he may practiſe and mingies: Phylick to! apother by 24 or 3. weeks, &c- 


without any. forfeiture; for avy one who-practiſerh Phyfick well in Londex (2/thoogh 
he harh noc taken any of the Liniverhities ) ſhall forſeit noching , it nor 


thac he practiſe it by the ipace ofa month; and that was the Cauſe, that the ime of 
a. month was put inthe AQ 4- The Cenlors, cannot be Judges, Minicters, and par- 
tics ; Judges, to give.ſentence or. judge ; Minitters, to make-fummons ; and 
Parcies tobave che moyery of the forieitute, quia aquis nex deber efſe Judex in pro- 
pris cau{a, imo iniquum oft alguens {ui.n0i ofſe judicens : and one cannor be Judge and 
Actorney for any of the: parties 2. Dyer pA. 6. 65. 38E.3, 5. 8 Hc6.19, 20. 21 
E. 4.47, Fc. And it 48 our:Books, chat. in- many Caſes,"the Common 
Law doth control! As of Parliament,and ſoaxcimes ſhall adjudge then co be void : 
for when an A& of Pariiamenc isagainibCpmmonright and reaſor, of repugnant of 
— to be perſormeds the Common Law ſhall concroll ic, andadjadge foch Act 
to be void; and thereforein 3 Ei 3. 30s Them as __ Cale the Scatuce of 
Weſt. 2.Cap. 38. and Articali ſager Chartas, cap. 9. Herie aich, Some Statuces ars 
made againit Commen Law and right» which thoſe who made them would not pur 
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laexecution: The Scacuce of ef. 2, Cap, 21, giveth a Writ of Ceſſavic hereds pe: 
ents ſuper heredens tenent. & ſuper cos quibus alienatum fuerit bujnſmeds renementum : 
and yec it isadjadged in 33 E. 3. (eſavit 42. where the Cale was, Two Copatceners 
Lords and Tenant by Fealty and certain Rent, one Coparcener had itiue and dyeth;; 
the Aunt and the Neece ſhall noc joyn ina Ceſſzzi , becauſe that the heir ſhail nor 
have a Cefſ#vis for the cetſer in the time of his ancetior. F,N.B, 209, F. and there- 
with agreeth Plow, Com. 110. and the reaſon is, becauſe ina Ceſſavit the Tenant be- 
fore Jadgemenc may renlec the arrerages and damages, and hold his Land again, and 
that he cannot doe when the heir hripgeth a Ceſare for the ceiſer in the time of his 
aunceltor, tor the arrerages incurred in the lite ot the aunczitor do not belopg to the 
heir : and becaule that ic ſhall be againlt right and reaſon, the Common Law ſhall 
adjadge the laid AR ot Parliament as tO that point void. The Stature of Carle 
made 3y E. 1, enacteth, That the Order ot the Ciftertians, and Auguitines who have 
a Covenc and Common Seal , that the Common Seal ſhall be in the keeping of the 
Prior, who is under the Abbot, and 4. others of the molt grave of the houle; and 
that any deed iealed wich the Common Seal, which is not 1o in keePipg, ſhall be 
void : and the opinion of the Court, ( Anne 27 H. 6. Annuity 41..) was, that this 
Stature was void, toc it is umpertinent to be obterved, for the Seal being in their kee- 
ping, the Abbot cannot ſeal any _ with it, and when ic is in the Abbots hands, ic 
is our of their keeping 'pſo faces ; and it the Statute ſhould be oblerved, every Com- 
mon Seal (hail be deteaied upon a fimple ſurmiſe , which cannot be tryed. Note 
Reader the words of the taid Statute ot Carlifle which was made 35 E. 1, which is rp. 
called Srarmrunms Religioſormms ate, Er inſuper ordinauu Dominus Rex et ftatnit, quod A 6- oy 
bates Cieaſter , et Premonjtraten. or din. religroſorun, Oc. de cttero habeant gu m Com- 
wine. tt illud in Cuittodia Priaris Monafteri ſos domm,T quatnor de digmoribua &c diſe 
cret:onibus ejuſdem [103 comyentus ſub privars igills eAbbatis ipſing loci cuſtod, depen, &c, 

Et /i for ſun aliqua (cripta 6blig ationums, donationum, emptionum,venditionumalicnationuns, 

ſen al-orum quorum un 71 contract um alio ſigillo quam tal: figitlo commant, ſicut pramitt. 
eun/tr4t. imveriam a mods figillata, pro nuilo periens habeantur omnique careant 7 4 

So the Statute of 1 E. 6. cap. 14. giveth Chauncries, &c. to the King) ſaving to the 
Donor. &c-. all ſuch rents, ſervices. &c. and the Common Lay doth controll ics and 
adjudee the ſame void as to ſervices, and the Donor ſhall have the Renc, as a Reac- 

ſeck diiir, of Common right, tor it ſhould be againit common right and reaionthat the 

King ſhould hold of any or &o ſervice toany ot his lubxes, 14 Eliz. Dyer 31 3. and 

{to was ic adjudged Mich. 16 + 17 Eliz, inthe Common Pleas in Strowds cale, So 

it any Act of Parliament giverh ro apy to hold, or to have Conulans of Pleas of all 
manner of pleas arihivg betore him within his Mannor ot D. yet he ſhall hold noplea, 

to which himſelf 1s patty ; tor,as hath been ſaid, iniqnum oft aliquems (ue rei eſſe juds- 

cem, 5. lthe ſhall torteir 5 /. tor one mon:hby the firſt clauſe, and ſhall be puniſhed 

tor praRiting at any time by the ſecond cianſe, two ablurdities would follow, 1.that 

one thould be puniſhed nor only twice, bur many times for one and the lame offence, 

And the Divine {aith, Quod Dems non agit bis in idipſuns ; and the Law faich, Ngme 

d:ber bis puniri pro uno delicto. 2. It ſhould be abſurd, by the firli clauſe to puniſh pra- 
ctiting for one moneth, and not tor leſſer time, and by the 2.to puniſh practifing noc 

only tor a day bur at any time, {o he ſhall be puviſhed by the firlt branch tor one mo- 

neth by the tortcicure of 5 {. and by the 2. by fine and impritonment , without any 
limication tor every Lime of the moneth in which any one doth praftiſe Phbylick, 

And all theie reaſons were proved by two grounds) or Mazims of Law; 1.Generalss 
Clanſmla non port ig itur ad ea que fpecialiter ſunt cemprebenſa. And the Cale herween 

Carter and Ring ſtead, Hill, 34. Eliz.rot. 120. i0 the Commis Pleas, was cited to this 
purpole, where the cale in ctte&t was, That A. iciſed of the Mannor of Seaple in 
Odibem inthe County of Somthampron in Fee, and alio of other Lands in Odihans a- 
foreſaid in Fee, ſuffered a Common Recovery ot all, apd declared the ule by Indeo- 

rncey That the Recoverer ſhould and (cited of ail the Lands and Tenements in Oas- 

ham tothe ule of A. and his wite,and to the neirs of his body begorren; and {urchers 

that the Recorerer ſhould (tand ieiled to the uſe of him,and to the heirs of his body, J 
and died, and the wite turvived, and entred into the 1atu Mannor by torce of the ſaid [119 
cencral words. Bt it was adjudged, That they did nor extend to the {aid Manner 
Dddd which 
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Park. which (#$ a Will) is co be expounded according co the intemion of the makers. 
2 Yerba peſteriora proper certiendinens 4ddita ad propria que certiiwdine indigent [wt refe. 
rends. 6 E.z.1 2.Sir Adaw de Clarow Knight brought a Precipe quod readat againit j, 
PP Clydrow, and the Writ Was, Qued juſte, Oc. reddast Mancrinm de Wicombe CC dv a 
CATHEAL 41 £eV7'4 cum pert, in Clydrow, in that cale the Town of C/ydrow did not relae 
to the Mannor, quis now indiges, for a Mannor may be demanded without mention. 
chat ir lyeth 1n any town; but cwn petizentiis, although thar ic cometh after the 
Town, ſhall relate to the Mannor, quis indiger. Vide 3 E.4. 10, the like cate. Bu 
it was ObjeRed, That where by the ſecond Clante it was gramed, that the Cenices 
ſhould have ſuperviſuw & ſormtininms, corretironem © gubernatiovem omuium & frgs. 
hrum Mediceruns, & c. they had power to fine and 1mpriſon. To that it was An- 
ſwered, 1. That the ſame is bur part of the ſentence, for by the entire ſentence it ap- 
pearerh in what manner they ſhall have power to puniſh, tor the words are, ac puri- 
tienens corwns pro delittis ſuis in nw bene oxequende, faciends, ſen mendo i'la faculiate - to 
that without Queſtion all their power to correct and puniſh the Phyticians by this 
clauſe is only limited to 3. caſes, ſc. in =o bene exequends, faciends, vel atends, Cc. 
Alſo this word pniciezems, is limited and retirained by theſe words, re gued punitis 
corundem Medicorums, & ce ic in yr amiſſis delinquentium, &'e, which words, fic iz pre- 
noi fſus delimquentines, limit the firti words im che firtt part of this ſentence , ac punuie- 
nens corn pro deliltis in nou bene exequends. 2. It ſhall be abturd, That in one and the 
fame ſentence the makers of (he AR ſhall give them a general power to puniſh with. 
our limitation; and a ſpecial manner how they ſhall puniſh in one andthe (ame (cn- 
rence 3« Hill. 38 Eliz. ina Ono warrameagainlt the Mayor and Commona'ty of 
London, it was hoiden, That wherea grant is made to the Mayor and Commonary, 
that the Mayor for the time being ſhould have plenxas & emregrume (crmtinuns guber- 
nationem, et correctionem omninns & fingularum Myſfteriaruns, cc, yithout graniing to 
them any Courts in which ſhould be legal proceedingr, that the fame 15 200d tor 
ſearch, by which diſcovery may be made of offences and deteRs, which may be pu- 
iſhed by the Law in any Court, bur ir doth nor BIVes nor cap give them avy irregu- 
laror abiolure power to corre& or puniſh any of the Subjz&s of the kingdom at their 
SO 2. It was ObjeRed, Thar it is incident to every Court created by Lect: rs 
rents, or A& of Parliamemty or other Courcs of Record, ro puniſh mildemca- 
nors done in Courts in diſturbance or contempt of the Court, by Impri ne. To 
1. /F\bich it wasanſevcred, Thar neither the Lerters Patents nor the AR of Parliament 
ps <7 4+ *hathgranted tothem any Court, buc only an authority, which they ought to puriue, 
* (Por Ve nm454g in ſha be afrerwards laid. 2. =_— Courc had been granted ro chem, they could 
" £46: 5. not by any incident authority awplicee granted moto them for any miſdemeanor done 
Put rl goo? Courts commir himro priſon withonrt bay or maiopriſe, until he ſhall be by the 
= Commandement of the Preſident 2nd Cen(ors, or their Sncecefiors, delivered, as he 
Cenſors have done in this Caſe. 3. There was not avy fuch miſdemeanor for which 
the Court mig t impriſon him, for he only ſhewed his cafe co them, to which he was 
adviſed by his Counſe), he may juſtifie, which is noc any offence worthy of Impri- 


(6) 


The Second poim, Admicting that the Cenſors had power by the AR, if they have 
purſued their Authority, or not ? And it was Reſolved by the Chief Juftice, #arbsr- 
ton, and Daniel, that they have not purſued it for 6. cauſes. 1. By the AR the Cen- 
fors only have power to impoſe a fine, or amercement ; and the Preſident and Cen- 
ſors do impoſe the amercement of 5 /. upon the Plaintif. 2. The Plaintif was ſum- 
moned to appear before the Preſident and Cenſors, &c. and did not appear; and 
therefore he was frned 10/7. whereas the Preſident hath not any auchority 1B thac 
caſe. 3. The fines and amercements to be impoſed by them by fcrce of the AR. do 
not delong to them, bur to the King, for the, King hath nor granted the fines and 2- 
mercements to them, and yet the fine is appointed to be paid to them in proximis Co- 
m4tiss, and they have impriſoned the Plaincif for non-payment thereof. 4. They 

© to have commirred the Plaintif preſencly by confiruRionof Law, although that 
no time be limired in the AR; as in the Stat. of zeſt. cap.1 2. De Servientibus, Ballivisy 
&c, qui ad compotuns reddend. tenemtur, © 6, enns Dow. bnjuſmodi [eruicmtiun dederit cis 
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44450785 compoti, et corging 46 ipſ1i18 in ArTeragits ſuper comporums ſnum omnibus allec a- 
$65, et a/loc audit, arreſteniur cor pord 80) 14, et pes teſt imoniuens anditorum ejuſdem corppois 
mittamur et liberentur proxime gaol: Domini Kegis in partibus lis, &c. in that calc, al- 
rhough that no time be limited when the Accompranc ſhall be impriſaned,, yer. ic 
ought to be prefencly, as it is holden10 27 4.6.8. andthe reaſon theteot is given 
in Fogaſſaes caſe, Plow. ( om.17. that the generality of cime (hall be reliraiggd to the 
prelent cime, tor the benefit of him upon whom the vain (hall be inflitedapd chere+ 
with agrceth Plow. Com. 206.6. in Scradlings caſe. Anda Jultice of Peace upon view ( t 207 

of the torce, ought to commit the ottender pretently. 5, Foras muchas the Cen» L 

tors had cheir authority by che Lecters Patenrs and AR ot Parliamenc>which are bigh 

matters of Record their proceedings ought not to be by word, and ſo mach. the £ca- 

ther, becauſe they claimed authority to fine and impriſon. And therefore if 

ſudement be given a22init one in the Common Pleas 1n aWrit of Recaptionzhe ſhall 

be fined and impriloned; bur it the Writ be Vicontiel in theCountie , there be ſhall 

not be fined of imrcrilon=d , becauſe that the Caurr is not of Record , F. N. B. in 
bre. de Kegaptione \o in 47 F. N. B. «plea of Treipaſle vi er armis doth noc lie 

in the County Court, Hundred Coutr, &c. for they cannot make Record of fine and 
impriſonment ; and regular thoſe who cannot make 8 Record cannoc fine and impri- 

jon. And therewith agreeth 27 H. 8. Book ot Entries: The audizors make a 

Record when they commuc th- Detevdant co prilon ; A Iutiice of peace npor view 

of the force may commit, bue h&oughe. ro make a record of it. 6. Becawe the ARt of 

14 H.8. hath given power co impriton until he ſhall be delivered by the Prefidenc 

and the Cenlors, and their Sucgetiors, reaſon requireth that the ſame be takep firict- 

ly for the liberty ofthe Subject ( as chey pretend ) is at their pleaſure : Andibe lame 

15 proved by a ladgement in Parliament inihis Caſe ; For when this AR of 14 H. 

8. had given power to the Ceniors to impriſon , yer it was taken 4 literally , 

That the Gaolcr was not bound rogeceive them which they commirted 10 bias and 

the reaſon thereot was becauie they had authority to do ir. withour any Court : Mad . 
thereupon the Statute of 1 CAfa. c:p. 9 was made , that the Gaoler receive 
them upon 4 Pain , and none caÞ be commiraed to any priſon, if the Gaoler cannoc 
reccive him : bur the firtt A: for the cauſe ajoreiaid wes taken (© literally that mo 
necetlary incident was implyed. And where ic was objected » that this very AQ of 
: Moyvehath en! the power of the Ceniors, and that upon the Word of che 
AR; It was clearly retolved , that the faid AR of 1 Harie did not enlarge the =» | 
power of the Centors to fine or impriton any perion tor ary cauſe tor which he oughc 6 ha thnx 
pot co be fined and impriloned by the (aid Act of 14 H, 8. For the wosds'of the, / » » -- YA 
Act of Queen CAarie ate according tothe tenor and meaning ofche (aid Aer: Alb, 
fo ſhall ſepd or commit any offender or offenders for his or their offence or diſ-obe-<** © * , * 
Cnce,comcrary to any article or clauſe contained in che (aid grapt or Act.to amp Ward, - i >+ asf 
Gaol, &c. But mn this caic Bonbews hath nor done any thing which within, 4. Ah. 
this Record , cootrary to ary arricle or clauſe contained within the Grant-or Act.of —- + * 
14 H.8.. Alſothe Gaoler who refnſeth ſhall forfeic the double value of che fines 77 © © 1 
and amcrciaments that ary offender or dil-obedient ſhall be aficfied ro pays which 48] b 
proveth that none ſhall be received by avy Caoler by force of che Act of 14 HB. but 7,4 4c 
he who may be lawfully fined or by the Hcc of 14 H. 8. and for. char was 

not Bonham , as by the realons and cauſes atoretaid it appearech. And admir that 

the Replicatior»be por material , and the Detendants have demurred upon it; yet 

foralmuch as the Defendants have confeſſed in rhe Bar » thar chey have impriſoned 

the Plaincif withour cauſe, the Plaincif ſhall have Indgement : And the difference 

15, when the Plaincif doth reply , and by his replication ic appeareth chat he hath 

mQ.cauſe of action , there he ſhall never have Jadgement : Bur when the Bar is in- 

Kiſfcient in marcer , or amounterh ( as this caſe 1s ) co a conteſhon of the poine of 

the action , and the Plaincit repliech , and ſhewerh the truth of che marrer co en- þ 

force his caſe , and in judgement of Law it is not material ; yet the Plaincif ſhall 

have Judgement ; for ic 18 crue that ſomerimes the Count ſhall be made good by the 

Bar. and ſometimes the Bar by the Replication, and ſometimes the Replication by 

the Rejoynder , &c. But the difterence 1s when the Count wanteth time, place, or 

other circumfance} it may be made good by _ 51 ſo of the Bar, Replication, &c, 
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as appeareth 1n 18 Fe 4.166. Bur when the Court wanteth {uditance , no Bar - can 
make it good, (o of the Bar, Replication, &c. and therewith agree 6 E. 4.2. a 200d 
catz and mark there the words of Cheke, vid. 18 E. 3.34.6.44 E.3.7. 4.12 E.4, 
6. 6 H.7. 10. 7 H.7. 3-11 H. 4. 24. &c- Boc when Plaintit makes Replication, 
ſur-rejoynder; &c. and thereby ic appearern, that upon the whole matter and Re- 
cord thePiaintit hath no cauſe of ac:zon , he ſhall never have judgerrent , although 
chat the Bar or Remainder be inſufficient ip matter;tor ihe Court ought to judge vp- 
on the whole Record, and every one ſhall be inrended to make the beit of his own 
caſe. Vid. Rigewajes caſe in the 3 pare of my Keperts 52. And fo theie differences 
were reſalved and adjudged between Kendall and Heer, CAlich. 25 & 26 Eliz.in 
the Kibes Bench. And Hich. 29, & 30 Eliz. in the lame Court between Gallys 
and Burbry, And Coke chief luſtice, in che copclufion of his argument did oblerie 7 
things for the betcer direAion of the Prefident and Commonalcy « the iaid Colle 2c 
intime to come. 1+ That none can be puniſhed tor practicing of Phylick in Londen, 
but by forſeicure of 5 /. by the moncb,which is to be recovered by the Law. 2. 1t any 
praQtiſe Phyfick there fora lefle rime than a moneth , that he ſhall foricic nothing. 

3.1f perſon prohibired by the Statute oftend in non bee exequends, &c. they may 
puniſh him according co rhe Stature within the month. 4. Thoſe wbo may com- 
mic co prifon by the Scaruce, ought cocommir prefencly. 5. The tines which hey 
ſer, according to the Statute, doe belong to the King. 6. They cannot impoie a 
fine, orimpriſon, without a Record of ir. 7+ The taute for which they impole fine 
and impt1 ought ro be cercain , for rhe ſame is traverſable; For although 
they baye the Lercers Parents , andan AR of Parijamenc ; yer becauſe the parry 
grieved batch nor other , neither by Wrir of Error, or otherwite, and they 
are not made I , hora civento them, but have an amthority only to to 
doe, the cauſe of their commicmenc is traverſable in an action of falſe impriſonmenc 
ny as upon the Stare of Bankruvcs , their warravc is under 
the Seal, and by Act of Parliament ; yer becauie the party grieved hath no 0- 
ther if the Commiſſioners doe nor 
hall cra 


puriue the Act and their Commillion, he 
» Thac he was not a Bankropr, alchough the Committioners aficm him 
ro be ooe;465 this Termir was reſolved, in this Court in Treſpaiſe between Cur: 
and Delabearre , where the ifſue was > whether William Piercy was Bankrupt or not, 


_-who was fGund by the Commiſsioners to be a Bavkrupe : & fertiors in the Caſe at 
Bar,che cauſe of the impeilgoment is traverſable;tor otherwite rfle party grieved may 
be perpe » wirhour juſt cauſe, impriſoned by chem : Bur the Record of a force 


. one Luſtice of Peace-is not traveriable , becauſe he doth the ſame as Judge, 
dy the Statutes of 15 R.2.and 8 H.6- and io there is a differevce when one ma- 
keth a Record as a Indge , and when he doth a thing by a ſpecial authority , as they 
did in the caſe at bar, 'and not as a Iudge. And afterwards tor the ſaid rwo laſt points 
Judgement was given for the Plaintit , ##/ls comradiceme, And 1 acquainted Sir 
Thomas Flewing Chiet Iuftice of the Kivgs Bench with this Judgement» and with 
the reaſons and cauſes thereof ; who approved of the Judgemenc which we had gi- 
ven- Andrhe ſame isrhe ficlt J upon theſaid Branch concerning fine and 


- impriſonment , which hath been given » fince the making of the faid Charter and 
Acts of Parliaments, and rheretore I thought ic 
pudliſked. 


worthy to be Reported and 
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Hill. 7 Jacobi, inthe Common Pleas 


The Calc of the City of Lodo. 


| Habeas Corpus was directed ich. 7. lac. out of this Court, tothe Mayor, (6] 
Aidermen and Sherits of L»do»y to have the body of James Wiggaver who was 

a1icited in London, and remained in the cuttody of them, or ſome of chem? Sir, The. 

{ «mball Knight, Mayor of Londen, and the Aidermen , and Sebaſtian Harvie, and 

Hil. Cockeys Shetits of London, make ſuch a return, That the'Cicy of Londen eft entiqus 

Civnas, quodque in cadem Civitate talss babetur, et toto tempore cnJus comtrarian menoria 

hominum non exi;tit habcbatur conſuernds, viſuata ct approbatay viz, quod ft \alique con- 

ſurtudines in att. Cryuate obtent. et approbat. in alique parte difficiles five defettiue ex + 

ift art, ſenextiter: ant aliqua in eadem Cryigate de novo emergemia ubi remedivens pr ins 708 

exiſtit (eu exitite/ it ordinat. emendatione i1digeant frye indigernnt , Maier & eA lder- 

manni C:vitatis pred. pro rempore exiſtent os ofenſu communis atis e 'n{dens Civitatis reme- 

dium congru, bone fidei et ratione conſonumpn pro communi ntiltate Cryinns ditts Cimitatis, 

ct aliorum fidelinum Domini Regis nunc e& progenitorum ſuorum ad candem confluent. ap- 

poxere poſſint er Pornerurt ordinar. quotiens et quando £5 videbiter expediri , dim tamen 

ordinatio bu;nſmod: Domino Regi nnnc et progenitoribus ſuit, et pepulo ſmo mtilis , et bone 

fedei er conſons /it rationi, Et wlerins rgnificamus quod difta conſucrnds , et ommes alie ,\"'J 

conſuctudines CIVIEALIS pred. a tempore pr £d, Fc. uſrace, anthoritace Parliament! Domini [ I2 2] 

Richardi »wper regis Angliz ſecunds poſt Conqueſtum , apnd Welt, anno regni ſui ſepti- , 

wo tem nunc Mair: Of communi! ati 6/u{dem ciuitatis + ſueeeſſoribus ſuis ratifitat.et con- 

fermas. fuer. Et nos prefat. Major ot A ldermanni as Vic. (om. Civitat. Lond. pred, 

wlterius certificamms, quod in Commun: ( oncillio rent. ſecundum conſuerund, Civ, Lond. 

in Camera Guyidhald. c/uſdew Croitat ,decimo quimte dic April. anno Regui Domini no- f 

Jac. nune Regis Anglia, &c.quarto, per Leonardem Halitday militens , nuper Maio- 

rem Civitatis Lond. pred. et e/uſdem Civitas, Aldermanuos » de aſſenſu Commutazis ejuſ- 

dems Ciynatis in codem communi Concilio 4ſemblas. exift, ſecundum pred. conſuerudinens 

Civitatis pred. or dinat, inattitat. + ftabilit , fuit, modo et forma proutin Angl. verbis [£1 

ſequit. 12. Where by the antient Charters, Cutioms Franchi!es, and Liberries ofche 

Cicy of Landon, contirmed by ſundry Acts of Parliamens , no perſon , nor being free 

of the City of Londox may or ought 10 fell or puc ro ſale any wares or merchandizes 

within the ſaid City, or the liberties of che ſame by retail 5 or beep any open or in- 

ward ſhop , or other inward place or room , for ſhew, fale, or parting co ſale of 

wares br merchandizes, or for the uſe of any arr, occupation» myltery, or kandic 

within the ſame. And whereas allo Edward , ſometime Kipg of Erglend,, of famous 

memoty, the third of that name, by bis Charter made and granted tothe {aid Ciry 

in the 15 year of his reign, confirmed alſo by Parliament , amongſt other things 

granted, Thar it any cuitoms in the ſaid Cicy before that time obcained and uſed , 

were in any part hard or deſeQtive , or ary things in the {ame City newly atifing', 

wiere remedy before that time was not ordaiued » ſhould need amendment , the 

Mayor and Aldermen of the ſaid Ciry, and their Succefſors, with the aflent of 

the Commonalty of the ſarwe Cicy, might pur andordain thereunco fir remedy, as of- 

ren aS it ſhould ſeem exvedient tothem , io that ſuch ordinance ſhould be proficable 

tothe King, for the profic of the Citizens, and other his people repairing to the ſame 

City , and agrecable to reaſon. And whereas by force of the ſaid Cuftoms, Fran- 

chiles, and Jiberties , and of the Charter lalt before mentioned, confirmed as .is a- 

foreſaid by Parliament , The Lord Mayor, Aldermen and Commons of the faid Cicy 

dd the 1 2 day of Ofteb. in the third year of the reign of Edward, ſomecime King of 

E,.gluxd the 4th. as a thing thought fit and convenient for that time ( among ocher 

things )agree and ordain , That the Basket-makers, Goldwyerc drawers y or other 

Foreinets, contrary to the liberty of the ſaid City holding open ſhops indiverſe pla- 

ces ofthe City , and uhng mylteries within the laid City » ſhould nor from —_ [5] 

tort 
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torch hold thops wiihin ine iLoercy of the Cicy atorelaid ; bur it they thould ho.id a- 
ny ſhop, or dwell inthe ſame libercy » they ſhould dwell at Blarch Applcion , and 
there hold (hovs, ſp 33 phgy,pugar | e.lathcienc dwelling. there ; And where ao 
the Lord Mayor, K'idermen, and Commons of the ſame Cry did afterwaaiis , the 16 
day of May, 1n the 17 year of the reign of our late Soveraign Lord of famous memory 
King H.$. asa matcer thought hit and agreeable for chag time » oryain, eitabiiſh, or 
enaXt » That no manner of perfon or perſans being cftrapge from the liberties ot the 
ſaid City , from thencetorth ſhould hold and keep any open (hop within the {aid Ciy 
or Libercies of che fame ; neither with any Latceiles before , nor yet without Lartel- 
les(cerreinmumbers of poor men occupying che tear of borchers, taylors, an | Coblers 
only.excepted ) upon yo_ impriſonment, and alloto fortcit and topay 4075. to the 
uſe of che Commonly of chis City , as often as he or they ſhould doe the contracy. 
And wherewifo the Loci Mayor, Aldermen and Commons of the ſame City, did at- 
rerwardsthe 20 day of / , inthe ſaid 17 year of Kivg Hev. 8. ( reciting that 
where at aCymmon Councel folden the 16 day of May, inthe 17 year of the reign 

of Kins'#,the 8th; lc was ordained and enated, That no manner of perion of per- 

ſons, beivg eiiraee fromthe liberries of this City , from rhencetorth ſhould hold 

or keep any ſhop or ſhops within this City or the Liberties of the lame, neither 

with-any Laceſſes before , nor yer withour any Laceiles, upon pain ot impriſonment: ) 

on or perſons being Foreiners (ſhould 


farther Jedi nnd eſtabliſh , That it avy- 


hold and keep any open ſhopor ſhops , xs is aforelaid, he ſhould torteic tor every 
rime1{o doing 40 7.20 be levied by diftreſie, to the ule of the Commonalty ot che 
ſaid Cicy, by the Chamberlain for the eime being, or orher Offcer ot this City , and 


mmprilonment by che diſcrerion of the Mayor and Aldermen tor the time 
ing. Now ſoraſmuch as divers avd ſundry iirangers and toreiners from the liber- 
ries of che ſaid City __— regarding the (aid antiene Charters , Franchiles , Cu- 
toms or Liberties of the ſaidciry, and Acts and Ordinances heretofore made ac- 
cording to the ſame , buc who!y inrending cheir private profit) have of late years de- 
vited and practiſed by all finiiter and ſub:le means how to defraud the ſaid Charters, 
Liberties, Cuitoms, good Orders and Ordinances ; and to that end doe inwardly, in 
private and ſecret places uiually and ordinarily thew) ſell, and put colale their wares 
and merchandizes» and uie arts, trades, occupations, myſteries, and handicrafts with- 
w che ſaid City and che liberties of the lame, co the great detriment and hurt of the 
laid City, who pay ſcot and lot,bear offices,and undergoe other charges which &ran- 
gers and others not free are nor chargeable withall, nor will perform. For Retor- 
mation of which diſorders, and for avoiding of tuch prejudice and damage. as thereby 
growethto the Freemen of the (aid Ciry, and is now more of late than was in ary 
rime herecofors ſuffered ," and ro provide for the Common profic and good ot the 
Freemen and Citizens of this Ciry ; ;It is therefore by the Lord Mayor, Alder- 
men, and in this Common aflemble 4, ordeined, and eftabliſhed , 
That noperſon whatſoever ( not being free ofthe Cicy of London ) ſhall at any time 
afrer the fealt of Sr. Aſichacl now nex»enſuing , by any colour, way » or meap what- 
ſoever , cicher directly, or indirectly , by himielf , or by any orher , ſhew ell, or 
pac to ſale, any wares or merchandizes wharſoever , by cetay| within the City o: 
London, or the Liberties or Suburbs of the ſame, upon pein to forfeit ro the Cham- 
berlain ofthe City of Loxdox for the time being,co the ule of the Mayor and Commo- 
nalry> avd Citizens ot the ſaid City, the ham of'5 {, of lawfull money of Exgland , tor 
every cime wherein ſuch perſon ſhall ſhow, ſell or pur roſale any wares or merchan- 
dizes by rerayl, within the laid City, Liberties, or Suburbs thereof, contrary to the 
rrue intent & meaning therof; and ir is further ordained & eltabliſhed.rhat vo perſon 
whatſoever (not being free ot the City of Londen) ſhall at any time after the ſaid f-alt 
of St. Michael now next Enſning, by any colour, way or mean whatioever , direRly 
or indire&y, by himſelf or ocher, keep any Shop oc other place whatſoever , inward 
or outward, for ſhew; or purcing to ſale of any waresor merchandizes whatſoever by 
way of Rextail, or uſe any art» trade, occoparion, myſtery, or handicraft whatſoc\er, 
within the ſaid City or the Liberties or Suburds of cu chm upon pein to forfeit the 
money of Exglazd, for every time wherio ſach perſon ſhall keep 

any Shop, or ocher place whatſoever, inward or outward, for ſhew, iale, or puctivs 


co 


have 
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tO lale Ot any Ware of merchan'iles whatloever by way of Recail, orc ule any art, 
trade, occupation. myiteric of handicrafc whatloever withio the (aid Cicy, or Liber- 
cies, of Suburbs of che ſame, concrary tothe true intent and meaning hereof : All 
which pains pevalties, forſeitures, and ſums of money to be forteiced by vertue of 
of this Act and Ordinance, ſhall be recovered by action of Deb bill, or plainc, to be 
commenced and proſccuted in the name of che Chamberlain of the City of London for 
the cine being, in the Kings Majelties Court to be holden in the Chamber of the 
Guildnail of the Cicy of Londes, before the Lord Mayor and Aldermen ofthe ſame 
Ciry, waerein no efſlotn, or wager of Law (hall be admitted or allowed for the De- 
fendﬀact, Andthac the Chamberlain of the {aid City for the time being, ſhall in all 
Cares to be proſecuted by vertue of this Act or Ordinance againit apy Offendor , re- 
cover the ordinacy coits of (ute to be expended in and about the protecution thereof: 
And farther, that one equal third pare of all forfeunres to be recovered by veriue 
hereof, (the coits of the ſuce tor the recovery of the ſame being deduged and allow- 
ed) ſhall be after the recovery and the receipt thereof paid and delivered to the 
Treaſurer of Chrilts Hoſpital, ro be 1mployed towards the relief of the poor Chii- 
dren be broughc up and maintained in the ſaid Hoſpital, And one other equal 
part, tO him or them which ſhall give information of the offences, for which 
{uch forfeirures ſhall grow, avd prolecure ſure in the name of the Chamberlain of the 
ſaid City for the recovery ot the lame ( any thing in this AQtto the courary nowwith» 
ſtandiog.) Provided alwayes, That this AR or Ordinance, or any thing therein coo- 
tained)ſhall por extend to any perion or perions for bringing oc cauſing to be broughc 
any victuals to be fold withio chis Cicy and the Liberties thereof, bur hat and 
every of chem may fell yictuals withinthe {aid City» and the Liberties thereof ; any 
thiog herein contained io the contraty thereot in any Wiſe nDorwicktanding. Kkreri- 
nſq; nos pref at, nun Maior i Aldermani ac Vicecom. Ciyicatis pred. certificem , quod 
axie advencum brev ditti Dom. Regis nobis direlts, et bic baic ſcedule anxex. Ja, Wago- 
ner in brevi als nominas. c apts fuit in cruizate gr ed, et m priſona ditti Doxs, 19g nuxc (ab 
cuſtod, nejtrum prefat, Vic. derent, fuit vine cu1nſd. bille original, de pl, debits ſmper do- 
mand, quing; librariun legalis monets eAngl', verſus ipſum, 9 dic men/is ry earns regu 
damins regis nwnc [eptime, ad (wr. pred. dow. reg. coram Humiredo Weld milize nuper 
Maore es Aldermanis ciuuas, pred. us pred. camers Gurbald' ejuſd, civitatii, ſecxrd. con- 
ſet, cruicat, pr ed. tune rene. 4d ſettam Cornelnt Filh, Cameraris civit, ſuper att, 
C43 concilii pred. pred. decias. quint. dis Apr. an. 4. pred, ut pref. confett. affermay',cs jus 
quiders bille orig. tewer ſequitar #n hes verbs, ſcil. nel. Filh Camerarins civics Lond. 
gu: ſeptioes die Sept. Anro regs dom, noſtri Jacobi AWE reg. Anglia &c. ſegtim, & ſemper 
peſtea bucuſg, fit &s adbuc exiitit camerarias dite civis', per Robert Smith attornac, ſw- 
um pern verſus Jac. Wagonor quing, libras legalis monate Anglia quas cidebet et in- 
juſte derinet, &c, co quod £16005 115 COmpmnnt ur gr conſuet, civitatis pr ed. in came- 
14 Guilbald ba croitas. ina” in perochia ſantt, Michael, is Bafliſhaw is Warda de 
Baſliſhaw Lond. pred, decinse quixte die Aprilis An, regui dow. noftri lac. nenc Regis 
Anzngl. Oc. quarts, wigore « It ALE COMMUN Concilii illins ordia,  ftdbilit. extiitt, 
nuka perſons quecungue nex exiſte: liber crvias Loud, ad aligued tempus peſt feſtuws 
ſaniti MR prox' ſequen' per aliguens colarens, viam, ant moduns, quecungue five di. 
reite vel indirefte, per ſe vel per aliquens alium,oitenderet, venderer, axt ad wenditionene 
poweret, alique mercinenia a; werchandi[ as quecung, per retal, infra civit, Loud. aut li- 
ber;ates ant ſuburb, cyeſd. (ub pana foricfacere Camerario civits Lond. pro tompere exiſten, 
ad uſuns Maioris & ( ommwn, ac civinns dict. Civitas, ſummans quing, librarum leg alis 
menete Anglia pro quelibet temppore gue talis perſona oſtenderct,venderet, ant vmdtioni ex- 
penerer, aliqua merenmov's 4s merchandi[as per retal, infra dict. croites, libertat. ant ſub- 
rb, cj1/dem, contr @ ver ans intemtionen acts communis concilil pred. Cum, ewnc et ibid. 
antboritae pr <4. ulterins ordinate & Habit. extizity quod walls perſona quacungqee non 
exiſtens liber civitatis Lond. ad aliqued ph dictuns feſtmms ſancti Mich» tunc. prox. 
ſequer. per aliquens color ens, 11478 ail nd directs vel inderoctt,, per {« vel 
per <l:quem alinws, teverer aliquam ſhoppans aus aliurs locum . ire ul extra, 
Angl. inward or outward, pre o5ten/ione, veuditiene, ax; aligquer KS Merion 
Yu78 aut merchandiſirun qo) umcungque ad vexdicienem per viam real”, Angtt by way of 
retail, 4awt wrerernr alique arte, arti fic pceupation, nipſter's aut manual; My 
cunque 
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buſennque, Ang! " any aſt [rade, OCCUPAtIoN, mytterie, or handicraft v hat loe Ver. 7. 
fra civitat. Lond. a libertat, aut ſuburb. ejuſd. ſub pana forufacer, ſumman qui-que lie 
brarum legalis monets Anglie, pro qwel-bet remepore quo tabs per ſona teneret aliquam hop- 
am, aut alin locum quemcnngue, infra vel extra, A gl 1ward or outward. pro 0. 
ftenfione,venditione ,aut poſtione aliquor um mercimonioruns an merchand:ſarum TUIT WI = 
curque ad venditionem per Viams retails ant w.crerur Aliqna arte, artificio, occnpatiore , n; y- 
fter io, aut manuali occu>atione, quibuſcunque, eAngl”, any att, trades oceupation, my- 
fterie, or handicraft whatſoe1er, infra ditt. Civitatem, aw; libert at. ant ſuburb. j*{dews, 
contra veram intexrionem attus pred, Cumg, tunc et ibidem amthoriate vr #d. witcring in . 
alt ratuns extitit, quod emnes que quidem pene) penalitares, forisfatture, o pecunie ſum « 
me forisfaciende virture als atus five ordinss, eAng.” Ordinance » recuperarentar per 
aitionem debi;i, bill', ſive querel';commenſand' et proſequend' nomine Camerarii civic, Lind, 
pro tempere exiffen, in (#-ia regie Majeitat,tenend' m camera Guilbald' tivita, Long 
coram domino Mavore et Aldermanis ejuſd. civitat. in quibus rull' eſſoige aut legit vadia- 
tis admitteretur ant allocaremr pro defend, Ei quod ( amerarins ditle Civiraris pro tem- 
pore exiſtent, in omnibus ſet; proſequend* virime d.tt. att. ftve ordins, Ang. or ordi» 
nance, contra aliquem © ffenſorem, recuperaret or dinar* cuit ag* ſeit c, expendend” in et cir- 
ca proſecutionem e juſdem, Et witering, quod und £qualis tertia pars onmnium for fall wr a- 
rum recuper ard. virtue dict. act. (cuſtag* ſects pro recuperation' ear” exiftent deduct. & 
allocat' )) poſt recuper ttionem F recep.ionem inde ſolveretnr et deliberarequr Theſaurario 
he fþitalis Chreſti di/onenda, Arg! tobe employed, erga oper pawper* puerorum edacan- 
dorum © manutenendorum in aicto Hef; itali, Er una alja 4qualis tertia pars ills wel illis 
qui primions daret info! marien' de offenſis pro quibus tales forisfactur” ſargerent , Angl 
{hould grow) et proſequer, ſectam in nomine (amer arii dict, civitat, pro recuperatione 
carnd', aliquo in dicts 4ctu in cortrar, non obſt ante, prout per pred, actum communis con- 
cilui pred. plene liquet. Pred. ramen defendens, acrum communis conciliipred, mirime pon. 
der axs, nec panam in codem contemans aliqualiter verens poſt dict. feſtuns Sancti Michae- 
lis in acts pred, mentionar. of ante affirmationem hujus bills or ginalis, (c, dict. ſeptime die 
Septemb. anno regui domini noftri Jacobi menc Regis Anglir, &c. ſeptims pred'.in ra dice, 
civitatem London) viz. in parechia Sancti Chritiopheri London non exiſtexs perſona liber 
dicte civitatis wſus eff manual: occupatione of a Tallow Chandler contra veram intemtiq - 
nem actns communis concitis pred. per quod 4:tio accrevit prefat. queren. ad petend. ex. 
gend, et habend. de prefar, defend. dict. quinque libr as mods petit. quas dict. defend, prefar, 
ent, nondum ſolvit, licer ſepins, Oc. ad damnum dice. querens, quinque ſolideram « irde 
producit Sectam, Oc. ſuper quam quidem bill am original” partes pred. placitaverurt, & 
fic indeterminat. dependit, Oc, 'Et hes off unica canſa captionis & detentiorss pred. Jacobi 
W agonor iy priſons et ſub Cuſtodia pred. quam nna cum cor fore ſno coram dict, Juſticia- 
ris dict, dom. Regis apnd Weſt monaſter, ad diem in brevi pred. coment. parar. habemns, 
#14 cum dicto brevi, prout nobis uterins per idem Breve preciptur. 

In this ca'e it was reſolved, that the ſaid Cuſlom of Lowden, that no perſon whatſce- 
ver, not being free of the City of London, ſh1ll by any colowr, way, or mean whaſocyer, di- 
rectly or indirectly, by bimſelf or any other keep any ſhop or any other place whatſocver , in- 
ward or onward, for ſhew, or putting to ſale of any wares or merchandiſes whatſoe: er by way 
of rezail. or uſe any trade, occupation, myſtery, or handicraft, for bire, gain, or ſale , within 
the ſaid City of Londop, is, upon the whole matter inthe return, a good Cuttom. And 
that ſuch Conſtitution made according to the cuſtom alleged in the Rerurn » upon 
pain of forfeirure of 5 /. was alſo good. And as to that, 1. It was Reſolved, That 
there 1s a difference berween ſuch a Cuſtom within a City &c. and a Charter gran- 
ted ro the City, &c. to ſuch effe&; for it is good by way of Cuttom, but not by grant. 
And therefore no Corporations made within time of memory can have ſuch privi- 
lege, if it be not by Act of Parliament, So a Cuſtom that goods forein bought, and 
forein ſold within a City ſhall be forfeited, is good, as appearech Dyer Mich. 10. & 

11EVz.279. Bur \uch privilege cannot begin by Charter. And therefore in the 5- 

part of my Reports, Trm. 41 Eliz.. Between Walham and Auftin in the Common Pleas 

the Caſe was , That Kivg H. the 6. granted tothe Corporation of Dyers within Lon- 

-dow, power to learch; and if they found any Cloth dyed with Log wood, that the Cloth 

ſhould be forfeired z and it was adjudged, That by the Parent no forfeiture can b: 

impoſed of the goodsof a Subje& ; and therefore 1n the like caſes, fortior er mer" 
. ec 
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P, Valgarts Conſucruas, qu regalis conceſt '% YOU appeaceth by the Kee. I C55, The 
Cuitom of Kippen 15, That the Arch, of7ork,by realon of his Lordihip of &-ppox,thould 
have the hike hibetcy in the; laid Towngime our of mind; thac pone 10 the {ime Town 
wt; debeat ſeu conſuevic ofh.ie rue myſterio tinctor ss [ine licemia ipſins Archiepiſcopi, Bur 
Triwi, 44 El, in an action upon the Tale berween Edward Darcy Eſquire Plaintif, 
and 7hewas Allen, the Caic was, Ihat Qneen Elzaberb granted tothe Plaintif tha 
be ſhould hare the loie rrafhque with playing Car is, and ſhould only bring them 
from beyond the Seaincorhis kingdom z alto that he ſhould have the onl wn Frog of 
playing Cards within thiﬆRealm,in ſuck ample manner as Kife Bows had them before; 


&ic was adjudgedxhat that granc co make playing Cards only,and to reltrain eraffique F 


and trade was vor {, bzcaulc that trade awd iraffique is the life of every Common- 
wealth, and ipecially otan liland, And it 15 true crade and iratfque cannot be main- 
rained withouc Order and government z and theretore the King may ere Guildem 
avercatoriam, that 15, a Fraternity or Society, or Corporation of Merchans,to the end 
that good order be ob!crved by them jor the encreale and advancement of trades 2nd 
merchandu/ing, and not tor the hindrance or dimunution of it. And it isto know, 
That Gail/dey is 2 Saxon word, and doth fignitie ſolvere, that is, Taac all of this Fra- 
cernity ſhall be tubxxR co pay Scot and Loc : and theretore at this day ſuch part of 
the County which 1s comsibutory amooglt chemicives to pay Common charges , is 
called the Guildable z and if there be there any ſpecial Liberty, whe (ame is called 
the Franchiie. $ Ew. 3, 37. Jefſere 4s Hay, brought an ation of Treſpals againkt 
William as Ford, and Kebers Gray, that they wrongtuily with force had broken his told 
ac Haſtings « the Detendant pleaded, That Johan de Frichborne was and yec is (cited 
of the Mannor of Haſtings in Fee, and chat the {aid Fobar and her Ancefiors, and all 
the Lords of the ſaid Mannos whole eitate ſhe hath tume out of mind, had this Fran- 
chiſe> to have a Free told , Iherans faldem, —_ the whole Town of Haſtings ; 1 
that none of the Townot Haftings ſhould have free told without agreement made 
wi-h him; and it any did crect a fold without agreement with him y &c. that 
the Lords tor che time beiog had uied to abate the lame : An i that Jeffery at Hoy the 
Piainzit i: op a new told without leave or agreement ; and that the Detendancs as 
ſervants tothe ſaid /ohex, did abate the ſame, and came avd dil- joynd, and ſevered 
the hardels. Andchere Parxing Serjanc rook two exceptions co this preſcription, 
x. That ic 35 inthe Negai1ie , ſc. That nope ought to have a fold. 2. Becaulc that 
every one of common r1ght ought to have a fold 1Þhis own Land , and therefore ic 
ſhall be agaiatt reaſon to put him from that which the Common law giveth co him ; 
and a'\chonagh be faid char the Lords have wicd to have a free told , the ſame is of 
Common Right alio » and none can take that away which of Common righc is 
given to him; And the exception was . not allowed, becauſe the preſcription 
doth contain an Affirmative with the Negative , and every preicription is 
againſt Common Right ; Then the Plaintift replied , char the Detendanes 
have juttificd che abating ot the fold , by reaſon of the ſeignory of Fohar. To 
which we ſay, That the place where the Fold isler, is out of the Lordſhip of 
loben &c. And it was holden no plea,becauſe that Jober did claim the (aid Franchiſe 
through the whole Town of Haſtings, as well out of her Lordſhip as within; wher - 
che Plaintif made anocher Reviy, By which caſe 1c appeareth that alchough tol- 
ding of ſheep is tor the maintenance of Tillage ( which is ſo much efteemed and fa- 
voured 10 Law ) yet by cutiom and uſage a man may bz barred thereof upon his own 
land, and anocher manthan he , of whom.che land is holden, may have ic; And 
therewith agreeth 3 E. 3. 3. Jolm de Sedgfords Caſe where the Prior of Trinxy of 
Norwich-maketh the like preicciption, EFlich. 32 & 33 Eliz. inthe Kings Bench » 
Sir George Farmer brought an aftton upon the Cafe againit Brook, and ſhewed thac 
he was teiied of the Mannor of Terceſter in the County of Nertbampron in Fee , and 
that all the renemencs of the ſaid Townare holden of the ſaid Mannor , and ſh:wed 
thar rirne our of mind, &c. he and all thoſe whole eftate he hath , had had a Bake- 
houle parcel of the ſaid Mannor maintained at their charge, and that this Bake-houte 
was ſufficient to dake bread tor all che Inhabicancs z and for all paſlengers through 
the fame Town; and the bread to baked had uſed, &c. to be fold at reaſonable pri- 
ces , and that no other perion IT had uted to bake any bread to (ell hr 
cee ar 
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[126] aDy perion; And it was adjudged by the L. ch. Juice Sir Chr, Wray , and the whoic 
Courc,a good and reaſonable cuſtom ; And yer this cuflom doth refirain a man to ex- 
erciſe his crade within a ceriain place , Fid, Regiff, 105.127. 11 H,6,19.9E. 3.4. 
There are &ivers cuttoms in Lo»den which are againſt Common Right , and the rule 
of the Common Law, and yet they are allowed in our books. And the rather, becauſe 
they have not only the force of a cultom , .bnt arealio wo. and fortefied by au- 
thoricy of Parliamenr. 1.They have a cuſtom concerning the arreſt ard the impriſon- 
ment of the body ofa man; as the Credicor may arreſt the body of the debror be- 
fore the day of payment, to drive him to had (ureties, L.5 E.4. 30, 11 H.6,:. 
and 2 H. 7.13.2 H. 4.12. 2. Tacy have a cuttom co enter the houle of another , 
which is l1is Cattle ; and therefore the cultom of London is , That when a Chaplain 
or a Prieft hath a womanin bis houſe or Chamber , and ope hath an ill ſuſpicion 
thereof, he who hath tuch ſuſpition may come to the Contiable of the Ward or Be- 
del , and with bim may enter into the houſe and chamber of the Chaplain or Priett , 
and commit the oftenertopriſon, 2 H.4.12. 2 H.7. 15, 3.By heircutiom the 
coods of a man in which he hath an abſolute property may be torteiced , as io the 
Caſe before of Forein boaghr, and Forein ſold. 4. They have a cuſtom which doth 
alter the courſe of Juſtice , ſc. where an aQionis brovghr before one Judge, to re- 
move the plea before another, as 10 H.6. 15. Inana@ion of debt upon eſcape of 
a man taken by {apias upon a Statute Merchant at che Plaincits ſure , The Defcn- 
danc ſaid » that the cuſtom of Lexden is, That where"a plaint is entred betore the 
Sherits of London , that the Mayor at the ſuggeſtion of the Plaincit or Detendant may 
ſend for the parties» and if it be found upon examination before the Mayor , that the 
Platntit is ſatisfied, he may award that the Plaiorit ſhall be barred ; 'and that the 
Plain: it 41d enter a plaint of the marrer » and was examined betore the Mayor , and 
upon examination it was found that the party was paid, and that the Plainti: took 
a bond for the refidue, therefore the Mayor awarded that he ſhould be barred ; And 
it was adjudged » that the cuttom was good, for that the examination was pendanc 
the Action ; but contrary, if they preſcribe to examine it after a Judgement. /74. 1 
E. 4-6. Executor charged 1n Londen upon a ſimple contraRy 15 Eliz. Dyer, in Lox- 
den, the Mayor who is the Coroner (hall not give the Judgement upon Urlagery , 
but the Record. And many exceptions were taken tothe Retorn, becauie that the 
culiom alleged in the beginning ot che Recurn, was not perſned. For the cultom 
there alleged » doth contitt upon two geveral parts, ſc. the miichiets and remedies ; 
the milchicfs were 3. 1. It any were diffculc, 2.1t deteQive, 3. Ifa new calc a- 
riſe , which emendatiore indigeas ; the remedy 1s, Thatthe Mayor and Alcermen, 
with the afſent of the Commonairy , have power by the cattom apponere remed:nm , 
which remedy ought to have 5 qualities. 1. It ought to have fic proportion and con- 
oruity. 2+ It ought to be bone fidei conſonum, 3. lc ought to be rationi conſonum. 
4. Pro commuei #;:litate Civium & altorum fidelinm ad eandem (Civicatem confluentinm, 
5, Quod fit mtile regi et populo, And it was objeted , that the ſaid Contiicution doth 
appoint a remedy which hath bur one ot the ſaid 5 qualities; for it provideth only > 
( as je by the expreſs words of the Contiicuction ) tor the benefit of the Free- 
men of the ſaid City , ſc. for avoiding of ſuch prejudice and damage as groweth to the 
Freemen of the ſaid City, &c.” and to provide for the common profic and good of the 
Freemen and Citizens of this City y Ir is therefore, &c. by which ic appeareth that 
this remedy wasonly made for the Freemen of the Cicy, and fo not according to the 
cultom ; and the exceprion was not allowed, becauic it appeared ro the Court, that 
this remedy had all the ſaid 5 qualities , and therefore it was reſolved, that the fame 
needed not to be added by the party. Yid. 46JE. 3.16. noprice of money (hall be 
expreſſed 1n the writ , becauſe it appeareth of ic felf, 12 H. 4.17. the ton within 
age bripgeth an Afſze of Mortdauncefter , he neederh nor adde , that it is wwhin 
the time of limitation , becauſe it appeareth, Vid. Plow. Com. Partridges cale 87.0t 
the ſameground, and/id. 26 H.6.Gard 58, &c. But for the better underſtanding 
of the true reaſon of che reſolution of thiscaſe , Firlt, It was obſerved , That one 
may be Liber bomo , that is, a free man of London by 3 ways, ſc. by ſervice , as be 
who ſerverh his apprenciſhip, 2. By bircbright, as he who is the ſon of a Freeman 


of Loxdon. 3. By redemption » that is by allowance of the Court of the Mayor __ 
Aldger- 
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Aldermen , an. ali theſe three ways are allowed by the cuttom of Londen , and 
no arher means can a man bccome a Freeman of London : tor none can be made free of 
the City of London by {barter : And therefore it appeareth in Ror. Pat. 32 E.,3. in 
the Tower of La»don , That Kivg E. 3.granted to fobn Falcount de Lucas Apothecary 
of the City of Landon , Onod ipſe omnibus bibertatibus quas Cives Civtatis pred. babe 
in cadem Croitate ct alibi nfraregnum Anglia noſtruns, babeat, gandeat, et mtatur ; et 
quod d: tribus denariis de libra y et ommibus alits preft ationibus et cuſtumis qu45 aliegent de 
bonis et merchandi/is (mis infra Ree A nolie ſotvere tenertar, de proprits bonis et merchan- 
dis ipfoes Johannes in fra 1dem regnuns ad toram vitam ſuem fit quictus, et quod ples 
qguans alt Cives noftri London indigene pro Cuſtum:s Merchandiz.arum et aliorum bone- 
runs ſuorun nebis ſolvunt ſolvere non teneatur , nec ad boc aliqualiter compellatwr. But 
all theie words do2 not make him a Freeman of Londen, For he ought co atrain unto 
it by one of the 1aid 3 ways » according © the laid cuttom; And ic was ſaid, That 
he was the firlt Arothecary that ever was within this Kingdom. And ic was reſol- 
ved , that it appeareth chat theremedy appointed by the taid conftication hath all 
the {aid 5 qualities. 1, Qued remedinns pred. fuit congrun. that is ave and propottio- 
nable to the offence , For it appeareth by Act of Common Councel in 3 E.4. which 
ivfliRerh che penalty of 40 7. upon a For-iner who holdeth open ſhop , &c. that he 
who keepeth an inward ſhop 1s a greater offender than he who keep:th an open 
ſhop ; For Lenden is a Market overt every day cxcept only the Sabbath day, but ſe- 
crec places in corners » as the caſe ofthe ſaid /ames Wagoner is, is more dangerous 
2n4 otffenfive than inward ſhops , for there he may ule deceit, and is not fubzeR to 
any ſearch; Q«i male agit edit Iucews , and omuid delicka in aperts leviora ſunt, In 11 
H. 7.19. The Prior of Dunſtable brought an action upon the caſe againit 7, B, 
Butcher , and declared that he was Lord ot the Town ot Dy and that he &«c. had a 
Market twice in che week » and the correRion of the Marker ; and that all Bu:chers 
or others who ſell meat or other commodies which came to the ſaid Market , that 
they ought to ſel] the ſame in the high (ireer of the laid Town, upon the Priorgfſtalls 
there, paying a penny to the Priory And that the Detr. is a Butcher, and (old his mear 
ſuch a Marker day ſecretly within ais own houle,and had procured othersſo to do, by 
which, &c. The Deft pleaded that he was houſholder inthe ſaid Town of D. and 
2ll thoſe who are Houtholders in the fait Town hare time out of mind, &c. uſed to 
ſell their wares every marker day in cheir own houſes , or where ever elle rhey plea= 
ſed ; And there Coteſmore who gave the rule 1nthe faid cafe, and the reaſon of it ſaid 
This preicription is not to the purpole ; For1t the Prior hath a Marker within the 
Town, and is Lord ofthe Towa, you cannot preſcribe roſell meat in your own 
bouſes upon the Market day ; For the Marker cannot be bur in an open place ; and 
the Prior then ſhould loſe the benefic of his Marker , it they might tell their wares 
in their houſes; And allo where he hath the corre&ion of the Markec y and to ſee 
chat the chings ſold be lawfull and vendible , it rannor be tryed by ais Officers if ic 
benoc in oven Market ; and alſo he ſhoold lofe his Toll ofthe things which are ſold; 
fo that when the Market doth belong to the Priot » which ought co be holden in che 
Market place appointed tor that purpoley he cannor hold a Market in his own houſe, 
bur in the common place, upon the Market day ; for which cauſe, &c. And as it 
hath been taid Eondex hath a Market every day of the week, except the Sabbath, 3d. 
Mich. 32 & 33 Eliz.inthe 5 part of my Reports 65, Aconticution in Londen , That 
2\} broad-c!oarh by Citizen or Foreiner ſhall be ſold at Blackwell hall, ſo that ic may 
27 pear to be ſaleable : And noce there a penalty inflied for the refiraine of a law- 
fall AR, bur here, ofan unlawfull, And therefore if a foreiner who keepeth oven 
ſhop ſhalt forteir 405. he whois a foreiner,, and doch offend in ſecret Corners is 
worthy to forteic 5/, And it was alſo obſerved, That the value of an ounce of fil- 
ver after 3 E.4.hath becn raiſed. Alſo ir was remednun congruxm in reipe& of the 
mauner of puniſhment , ſc. by impoſing of a pecuniary pain » and not of a corporal 
pain : And therewith agreech theſaid Caleof Blackwell hall, Mich. 3 2 & 33 Eliz. 
and Trim. 38 Eliz. in the 5 part of my Repertr. Clerks Caſe, A Contticution tan- 
not be made uron a pain of Impriſonment ; and the Caſe cited before of Trizir, 41 
Eliz. between Will:am and eAwuſten, a Contticrurion cannot be made upon pain of 
forſeirure of goods: therefore it ovgh. _ upon a reaſonable pecuniary pain , 
CEE 2 of 
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{) "or not atall. 2 Kenoedizem facie bone fide conſonum ; tor the remedy is to luppreſ; 
C/ : / du which is wala fide in deceipt 10 de'raud the , laid culiom. 3. The remedy fun 
> Þ £4 (44 rationi conſorum ; tor the rule of Law andrealonis , quod clam delinquent m 'gi; pu- 
a 4 23zimr quam palam. 4. The remedy was pro arilaate civinm et alorum. 1. Cvium, 
3, / for foreiners are not ſubjet to f{cor and Jor, Ofc, 2. Alnram, For the confluence 
0 WY ad people from all parts of ihe Realm co Londen doth introduce 3 great inconvenien- 
0nd 0”, 441 / 4, 1, Depanperationem , ſe. impoveriſhing of all the good Towns of England. 
= {es -** 2, Depopnlationem, Depopulation of Towns in every Country. 5. Deſtruitionen , 
Deſtruction 1n the end of ali irades and tradeimen in every part of the Realm. 

2 +) 4. Crovium et aliorum » by the peflilence , by reaſon of che multicude of people, and 

\_ 1 peitring the air, which is dangerous , not only to che SubjeRs, but cothe King him- 

: (elf, and che great Lords who attend upon his royal perion, 5. The remedy was , 
wtile Regi et populs ; not only tot avoiding the peltilence) as betore is {aid ; bur alſo, 
«if Londen ſhould dayly increaſe , It would be in time fo populous , that ic would noc 
become oovernable by the Magiltracy of the City: And as, when the City of Lodex 

( which 79 2$ it were the Epitome of the whole Kingdom ) 1s nor well governed, all 

. the parts of the Kingdom find the inconvenience thereof ; ſo when this City is 
well governed,all parts of theKingcomare kept 1n berter order,which is util both to 

' © the King and people: Alſo the City would become {o populous , that it would nor 
” beſubxaro Garch » by which means fraud and deceipt would increaſe ip all wares 
2nd vendible commolities, not only to the prejudice of the City it ſetf, but tothe 

King and the whole Realm. | 2ly. Ic was objected , Thac the ſaid Recurn doth con- 

fit much ip recital , which ought to be directly and certainly alleged. To which i: 

was anſwered and reſolved » That this is not upon a demurrer in Law , but a R.corn 

upon a Writ of Privilege , apon which no 1:]ue can be taken , or demurrer joyned , 
neither upon our award doth any Writ of Error lie, and therefore the Return is no 

other » bur to enform the Courr of the truth of the matrer, in which ſuch a precite 
certainty is not required , as in pleading. 3. It was objefted , That by the Statures 

of 9 E.3.cap.1& 2. 25 £.3-cap. 2. 27 E.z.cap.11,&c. ic wasenatted , That e- 

very one might ſell any commodities; or things laleable in avy Cicy, &c. in grotle , 

or by recail : And that every Stature, Cherer,Lerters Patents,Proclamation,Ulage, 
allowance, or Judgement to the comrary are void. To which it was anſwered and re- 
ſolved. 1- That the Statn:es extend only to Merchants Aliens, and Denizens, 
which import and export vendible chings , and doe not extendto take away the cu- 

ſom of a City of forein bought, and forein fold , as it was reſolved, as above, CHich. 

- 20& 11 Ez. inthe Caſe of the City of Fork, And ſeethe Srature of 2 R. 2.4. 1. 
which relirainerh che ſale of wares by retail, &c. by Merchants Aliens, &c. 2. Theſc 
Scatutes doe not extend to Tallow-Chandjers, or other ſuch like Actificers, nor 10 

any manufactures made by chem within the Realm. 3. Ir appeareth by che ]udge- 

ment of the whole Parliament, An.7 H. 4. cap. g. That noewichſtanding all the (aid 
Statutes, it was not lawfull wi hin the City ot Lendox ( which Charters are eltabliſh- 

ed and confirmed by many A&tsof Parliament ) for any, be he Merchant Alien, De- 
nizen, or other Liege man whatſoever , who was a ſirapger or forciner to the liberty 

of the City of Londen, ſc. who was not a freeman of the jaid City , to lell-avy mer- 
chandizes by retail, &c. within the ſaid Ciry. And by the fame AR it was ordair- 

ed and efiabliſhed , That as well the Drapers and ſeliersof Cloaths , as other Mer- 
chants, with vther Merchandizes, Wines\Irony Oyles Wax , and other things 2p- 
pertaining to merchandize » be free to ſell, 1ngrofle their wates, ſc. cloaths, God » 

Iron , Oyl, Wax » andothertheir merchandizes, as well ro any of the Kings Sub- 

jeas as tothe Citizens of Londen , norwithttanding any liberty or franchiſe granced 

co the contrary » which A& had been made in vain, it the City of Londo» had becn 
relirained by the ſaid former ARts- Bur becauſe the ſaid AR did rend: to the great 
hindrance of the Mayor and Citizens aforefaid , and very.like to be the defiruction 

of the ſaid Citizens, and againit their grants and confirmations Ar rhe next Parli- 

ſe. Anno 9 H. 4. an Ac of Parliament not printed was made , which followeth in 

theſe words, Jcew, The Commons pray » That as divers Kings of E»glard your 
Progenitors, & Predeceſſors,our Sovereign Lord by their Charcers copfhrmed by you 

by authority of Parliament among other Franchiſes ad Liberties to the Mayor and 

Citt- 
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C 1t1zens of Zardon, and their Succeſſors, it was granted , That no Merchant e- 
firanger tothe hib<rty of the Ciry ſhould lell any Merchandizes Within the Liberties 
of the laid City, to other Merchant liranger , nor luch Merchanc (iranger ſhould buy 
of other Merchant firanger avy merchandizes, under forfeit of the {aid merchandizes: 
The which Liberties and Frarchites the Mayor and Citizens of London which now 
are, and their Predeceſiors, by authority of the {aid grants and confirmations have 
had and enjoyed till your lalt Parliament holden at Weſtminſter; In the whictr, by 
authority of che ſame Parliament the (aid article of their (aid liberty was revoked , 
avd made void by Statute ; Proviſed that as well Drapers and ſellers of cloath, as 
other Merchants, wi.h their divers merchandizes, as Wine, Iron, Oyl, and War, 

and other things belongipg to merchandizes; as free to ell , ingroſle their cloaths 

and other merchandizegaforeſaid, as well to any the Kings Liege people, as co 

the (aid Citizers of London , notwithſtanding any Franchile or Liberty to the contra- 

ry , tothe great prejudiceot che Mayor and Citizens aforeſaid, and the likely de- 

firuction ot thz {aid C itizens, comrary to the grants and confirmations aforeſaid : 

That it would pleaſe you our Soveraign Lord , with the allen of the Lords Spicicu- 

al and Temporal in this Pactiament , to repeal and make void the {aid Scatnte in your 
laii Parliament touching that article 7 So that the jaid Mayor and Citizens , and 
cheic Succefiors be entirely reftored tothe (aid Liberties and Franchites by Statute: 
So that trom hencetorward no Merchant being a liranger to the liberty of che (aid Ci- 
ty (ell any merchandizes within the Libercy ot the ſazd City ro other Merchanc (iran- 
ger ; northat ſuch Merchant tiranger buy of any other Merchant firanger tuch mer- 

chandizes within the liberty of the {aid City without forfeiture thereo!. Saving 
and relervips to all Lords, Kpights, Eiquires, and to all other Liege Denizens of 
our Soveraign Lord the King, power at their will to buy within the liberry of the (aid 
City ot any Merchant firanger, merchandizes ip grodle to their own ule, ſo that they 
doe pot fell them again co any other. The King will , That the Citizeny of Landir 
have their Liberties and Franchiſescouching this article) as entirely as they had be- 
fore the lait Parliamenc bolden at reſtrmarfter : the Statute made at the laid Parlia- 
ment not withlianding. » .: . 

Noce Reader , this AR is not only a good expoſition and explanation of the for- 
mer Statutes tonching this matter ; but alſo a good demonſiration of the cuſtom of 
the Libertiesvf the Ciry of Londen in theie points, In Londen a Cicizen and Freeman 
may by theireutiom devite 1n Mortmain , noewithftandipg the Statuce of Mortmain 
be 10 the coptrary : Ani ſo ip the like caley ide 8 H. 75.46. 9 He6.58, 7 H.6.1. 
45. 3-26. 28 Af. 25. 5 H. 7.10. 11 H.7.21. 23 Eliz, Dyer, 393» for all the 
cultomsof Londen ace eitabliſhedand confirmed by AR of Parliament » as it appear- 
eth by this Retorn. And it was obſerved that inthe cale at Barry within the (aid 
Retcep there are 5 general parts, 1» Thecuftom, 3. The generat AR to enable 
and preſerve this cutiomy which was before all the faid Stacures. 3.4 particular 
Charter, Awe 15 E.z. which of ic ſelf was noc ſufficient , and therefore ut was ©- 
tiabliſhed and confirmed by A& of Parliament. 4- Former prefidents of confluent” 
ons inthe like caſes » viz.in 3 £.4.G 17 H.% 5. The conltitution vpon which the 
ation was brought in Londew. Bur the Court took adviſement upon one part of che 
Rerurn 1 by which it is added, Qzed Jacobus Wagoner #ſ«s eft manuals eccuparions 
de T allow ( banudicr,z0d doth noc thew chat he did ſtil any candels, Oc. tor it he ma- 
kerh chem for bis own uſe wichone ſelling any for lucre or gain» be may well (0 doe : 
as every one may bake'or brew for -his own uſe, without felling bread 
or bear ;- Bur it ſeemerh ir is imvlyed- by the ſaid eAverment » that the 
ſame is his trade by which he liverh by ſale of his Commodities of his tra/e, and 
not only romake chem for his own uſe ; for it is nor properly aid thar one viceh 2 
.manuz} Occupation, when he makerh no more than tor himſelf ; as he who baketh 

-or breweehsfor big own nie, it is noc properly {aid that he uſeth the manual occupe- 
tion of x Brewer, 6r Baker, andthar appeareth by the Scature of 5 Eliz. (ap. 4 for 
there it izena&ed, That every perſon bring as Hewlbolder av four and twenty years vie, 
&c. and ung and exerciſing any art, myſtery, or manual occupation , ſhell, &ic. have and 
roam, 8c. as Apprentice, &c. But withone queſtion be who uſerh che making of any 


Manufacture for his own alc, as making of Candles, &c. cannot retain an SF 
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are not handicrafts men within the purview and inten: 


tice within the Statue of 5 Eliz., So in anviber part ot the Act {5 « exacted, T Lat it 
ſhall not be lawfoull to any jerſon or perſons, Foto ſet wp) occupr, uſe, or exerciſe any c raft, 
myſterie, or manual occupation, except ke ſhall have been browghe up therein ſeven years at 
the leaſt ai an Appremice, &c. And yet he who baketh, breweth, maker: candles, &c. 
for his own uſe, is not ſaid in Law to ule any manual occupation : and upen this 
branch) apd much to this purpo!e, a Judgement was given in the Court of Exche- 
ver, and afcerwards aftirmed in a Writ of Error in the Exchequer Chamber, CA. 6. 
4c. and the Caſe worthy to be known, was ſuch, 7 alor did inform inthe Exche- 
quer upon the Statute of 5 Eliz. cap. 4, tam pro Domino Rege, quam pro ſeipſo, ag 1'v/t 
Shcile, that he had nſed the art ani myfierie ofa Brewer, &c. fcr divers moneths, 
contrary to the ſaid AR, andaverred that the Detendant did not u'c or exercile the 
ſaid art or mylterie at the time of the making of the {aid AR, nor had been an Ap- 
prentice for 7. years at ihe lealt in the art and mylierie of a Brewer, accorcing to the 
jaid AR, &c. The Detendanc did demurr in Law upon the Information, and Juds- 
ment was given againli him by the Barons of the Exchequer. Upon which Judge- 
ment a Writ of Error was brought in the Exchequer chamber, and C3'5ch. 6 jacob 
the matter was argued by Counſel on both tides ; and 2. Errors were atligned , oe 
that a Brewer is not within the ſaid branch of che {aid AR upon which the Informa- 
tion is conceiced, for the words ate, That it ſhall wot be lawfmll ro any perſon or jer ſox; 
other thas ſuch as now doe lawfully uſe or exerciſe any art, mytery, or manual cccupaticn,to 
ſet up, «ſe, or exerciſe any art, wyſteric, or occupation, except be ſhall kave been broug he up 
ther ein 7. years at the leaſt as an Apprentice: And it was iaids that the trade ofa B:ew- 
er, is not aby art, mylerie, or manual occupation within the ſaid branch , becaute it 
is eaſily and preſen:ly learned, and needeth nor 7. years Appremiuſhip to be in: ru- 
Qed in it, for every Huſwife in the Country can brew ; and the Statute of 22 H. 8. 
cap. 33. doth declare that a Brewer is pot an bandicratt Artificer. The other Error 
was That the ſaid averrment was not {uffcient, for the averrmenc ought to be as gc» 
ner:1 as the Exception in the Statute is, ſc. That the Defendanc did nor ule any art, 
mylierie, or occupation at the time of the making of the AQ ; for by their prerence, 
if he exercile any art, myſterie, or manual occupation then » asa Taylor, Carpemer, 
&c. he may now uſe any art, myterie, or manual cccupation whatſoever, Astothe 
firſt, It was Reſolved, That the art of a Brewer, ſc. to keep a Common Brewhoulſe 
toſell beer toany other, is an art, myſteriez 2nd manual occupation within the 1aid 
branch of che AR ; for in the beginnipg of the Actit is enacted , That ns perſon ſhall 
retain for leſs time than a whole year in any of the Sciences, Crafts, Myſteries, or arts of clo- 
thing, &c. Bakers, Brewers, &c. Cooks, &c: So that by the Judgement of the lame 
Parliament the trad? of a Brewer is an att and myiteric:: which words ate in the (aid 
branch u;on which the Information was grounded. And it was reſolved , that he 
who breweth or baketh, &c. for bis own ule, doth not uſe or exerciſe the arr, mytic- 
ry, or manual occupation againltthe ſaid Act, for the {aid words imply, that be fo uſe 
or exerciic the arc, myſtery, or manual occopation, that. by {ale cf the commodi-ies 
of his occupation he g:t his liv3ng,, burts lay that it is not any art, myReriey or ma- 
nual occupation, becaute chat every Huſ! bilo lnapath for her private uſe ,/ and alſo 
ſhe bakerh and dreſſeth meat, &c- and yet none cat) keep a common Bake- houte » or 
Cooks ſhop to ſeil roothers, it he hath nor been an Apprentice, &c. according to 
the ſaid Act, for they are expreſly named alſo inthe Acc, as arts and myſteries: and 
the Acc of 22 H. 8, explainerh, Thar Brewer, Baker, Chirurgianz or Scrivenor alien 
i penal Laws, buc 
the ſame doth not prove that they are not arcs or myſteries; for att or: mytterie, is 
more general, than handicraft, for char isrelirained ro Manufa&ures, bur.not within 
the penalty ofthe ſaid Statute, and ic is no Queſtion,that in truth they are arcs, my- 
fHeries, or manual occupations. -- As to the ſecond, It was Reſolved; :that.che incen: 
of the A& was, That none ſhould take upon him any att, myReric, or mannai occu- 
pation, bur ſuch in which he had knowledge : And chereforethe Srarure imendeth, 
That he who uſeth any art, myſerie,or manual occupation ar-the time-of the AR, 
might uſe the ſame art or mylierie ; for quod quiſque nerit is bec ſe exerceat , and the 
words of rhe {aid branch ares mow do ” a cAnd it was ſaid;that ir was very 
neceſſary that Brewers ſhould have $kill and knowledge in brewiog good and whol- 
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four her, fos that the tame. doth much conduce to mens healch. And lo the tir 
Judgemenc was affirme1. And in this Cle at the barr, as well by the Serjeants, as 
by the Juttices in cheic argumencs, much was {aid of che Antiquity of the Ciry of 

«  eAmmianus Marcellians, who wrote about 1200 years palt, ſaith, thar 
then ic was Oppideor verwſtums. Cornelius Tacitus ( which married the dauohcer of 
Cornel. Lucius Agricola, and who was in this kingdom with Agricola 7, years,) faith, 
Qued Londinurs tempore Neronis ( which is above 1500 years ago ) was Copis nege= 
tiatsrums i commeatu maxime celebre. And omitiing all that Srephanides ( who wrote 
in the tcign of Her. 2. ) hath laid oi the Honor , and Antiquity of this City, I ſays 
Qued bec oft Camera Ryfews Cor Reipublice, ct 1.1:nquam Epitome totins regni, 


Paſch. 8. Jacobs Regis. 


The Calc of Thetford School, 


Pon a piivate Bill exhibited into the Parliament tof ere ion of a Free-ſchoo!, 7 « 
maintenance of a Preacher, and o! 4. poor peoples ſc. 2. poor men, and 2. pour | 6] * 9 
women, according to the Will of Sir Thomas Fulmer iton Knight, a Queltion was F, *5 / 
moved by the Lords, and was ſuch ; Land ofthe value of 357. Anno 9 Ez, was de- (; ts 66.04 


Viſed by Will in writing to cercain perſons and their heirs, for the maintenance of a», # A 
Preacher 4. dayes in the year ; Of a Maltzr and Oſher ot: a Free Grammar School y4 ++- Fa . 
and of certain poor people, and ſpecial diftribution was made by the Teftator him- 4 64 . 
ſe!f in the ſame Will amongſt them ofthe Rerenews, ſc. To the Preacher a certain/e Cy I 
ſam, and certain ſums to rhe Shool-maſter and Uſher, and to the Poor people , a-4 7 « ; 
mounting in the whole to 3 5 {; per amens; which was the yearly profic of the Land © 2#: A 
at chat rime, and afterwards the lands became of greater value ; viz. tothe value of ** 
1004. per ame279, Nov 2. Queſtions were mov=d. YA 
1. 1t the Preacher, School- maſter, Uſher, apdPoor, ſhould have only the certain” 4 
ſums appointed to them by rhe Fonnder, or that the Revenew and prohi of the Land 
ſhould be imployed to the intreaſe of the Stipend of the Pr-acher, School-matter,',, > ©, © 
Uſher, and Poor ? : - % 
2. If any ſurpluſage doth remain, how it ſhould be imployed ? [ by 1 
Andit was Re{olved upon h-aring of Councel learned on both parts ſeveral dayes vy t] 
at Serjeanmts In, by the 2. Chief Juttices, and Jultice Walmſley , ( ro whom the Lords 4 1442 © + } 
referred the contideration of the Cale) That the Kevenew and profit of the aid 4 i; © th 
Lands ſhould be imployed to the encreaſe of the Stivend of the Preacher, School- __/ 5 nag 
maſter, &c. and Poor, and it any ſurpluiage doth remain, ic ſhould be expended for © p, 
che maintenance of a greater number of Poor, &c. and nothing ſhould be converted 
by the Deviſces to rheit own uſes. So in the Cafe in Queliion: Where Lands in Crox- 
rex in the Connry of —_ were deviſed by Sir Richard Fulmerſtonto his Executors 
ro find the ſaid works of Piety and Charity, with ſuch certain digribution as is afore- 
ſaid ; and now the value of che Mannor was greatly encreaied, that ic ſhall be im- 
ployed in performance and encreaic of the fad works of Piety and Charity, inſticured 
and ereed by the Founder. For it appeareth by his diftribution of the profics, thar 
he did intend chart all ſhonld be imployed in works of Piety and Charity , and no- 
thine ſhoald be converted tothe private vſ2z of the Executors, or their beire. And 
this Reſolution is rounded upon evident and apparent teaion ; for as it the Lands 
had fallen in the value, the Preacher, School-matter, &c. and Poor peop!e ſhould 
loſe, ſo when the Lands doe increaſe in valve by the ſame ma they ſhall gzin. And 
they ſaid, That this Caſe dd concern the Colleges in the Univerſities of Cambridge 
and Oxford, and other Colleges, &c. For in old time when Lands were of ſmall valte 
(viAuals then being cheap.) and were given for the maintenance of poor Scholars, 
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&c. every one 1 d. or 14.06, a day, that then ſuch {mal} allowance was Com;etere m 
re{pe& of the price of \ictnals: a nd the yearly value of the Land ; and tow the price 
of vicuals being encre. {:d, it ſhall be injurious to allowa poor Scholar a 1 d. or 1 
ob. a day, which cannot k2ep him, and ro convert the refidne co privace nlces, where 
in cigh* ic ought to be imp'oyed to the mairirenance or encreaſle (if it may be) of inch 
works of Piety and Charicy which the Founder hath expreffed, and nothing © ang 
private uſe; for every College is ſeiſed in jwre Collegis, ſes ro the inent thar the 
members of the College, according to the intent of the Fonnder. ſhould take the be- 
nefic thereof and that nothing ſhould be converred to private uſes.” | Paris egrve:ims 
[5] vita parpermm) of qui defrandat eos homo ſauguiris eff, And afterwards opon Confe- 
= rence had with the other Juttices, they were of che ſame opinion - and according to 
their opinions the Bill yai'ed in borth Houſes of Plarliamenc , and afterwards was 
confirmed by the Kings aflemt. Note Reader, rhere is a good Rule in the AR &/ 
Parliament called, Sraturum T emplariorum. [ta ſemper quod} po et celeberrima volus 
tas Donatoris in omnibus tenearur > &4 expleatur , et perpetno ſanctiſſune perſeye- 
rf, 24% 4 
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Turnos Calc. 


| N Mich. Term 6. Jacobi rot. 1811. Edward Twrnor Gent. Exccutor of E. Twrner, 
IF (132 brought: ap aRtion of debt again!t Ed, Lawrence and others, Adminitirarors of Rs- 
CH Com Chard Booker, upon an Obligation of 1 co /, made by the ſail Rich. Booker ro E. Turner 
Br c :449/” © the Tettatory the Detendants pleaded in barr a former Judgment in the Kings bench 
= 7, 6 #« upon 2.leveral bils, which amounted to 604. &c, And further ſay, That at another 
LL 7/4 / rimesſe. at the Court of our Soveragin Lord che King holden at the City of Cicefter in 
BT 4 ﬀE the Guildhall of the ſaid City, befage Robert cA dams then Maior of the (aid Ciry, on 
«© _ Monday viz. che 23. day of Feb. in the 4th year of the ſaid King , Thewas Bille: did 

fe /© ©* ©* - complain againit the ſaid Ez. and the other Defendants, Adminiltrarors of the (aid 
FE LOST Rich. Beoker,of a plea» T har the laid Edward, &c. ſhould pay to him 100 /, which 
AL > Y & they then unjuily derained from him ; whereupon at the fame Court the (ail E4. 

han 'Lawrence, &c. were demanded) and appeared by Roher: Smuh their Attorney, and 
then ſaid, Thar they could not deny the aRion of the ſaid The. Buller, nor bur that the 

faid Writing Obligatory by which the {aid The. Bullet did require the ſaid debt, was 

the deed of the {aid Richard Booker , nor but that the ſaid Richard Booker in his lice 

time did owe the ſaid Tho. Billet the (aid deb of 100 {. in manner and form as he had 

declared againſt them: whereupon in the ſame Court Judgement was given for the 

ſaid Tho, Billet: and pleaded another Judgement for 604, 1n the ſame Court at che 

ſure of fobn Gichens : and pleaded divers other former Recoveries in ARions ot 

debt in the ſame Court againlt the ſame Adminifirators, amounting in the whole to 

44 514 l. and 8d, and that they have not goods and chatcels of the Inteſtate in their 

[5] hand, preterquam bona & catalla que non attingunt \ad valemiam 5 i 4 |, verſus ipſos is 

forma pred. recuperat, which are chargeable and liable to the (aid jeveral executions. 

The Plaincifreplyerh and faich, That the Recovery of the laid Jobs Gichens was by 

fraud and covin, &c. to defraud and deceive the ſaid Ed, Twrner of his ſaid debc : up- 

on which they were at iſſue to be tried by che Country : And asto the ſaid Reco- 

very of the ſaid 1 001, againſt the Defendants, that the Defendants aiter che death 

of the 1aid Richard Booker, and after the {aid Recovery, and before the Original wric 

brought, 2.4 Feb. in the 4th year of the King that now is, have paid to the ſaid The. 

Billez 601, parcel of the ſaid 1001.recovered by him as is aforeſaid, in full fatis- 

!a&ion and diſcharge of che aid Judgement, with which payment the ſaid Thomas 

Billet 
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8illet heldyand yer boldeth himicelfcomenced and fatisfied, and then and thereoffe- 
red, and yec 'offerexh coreteaſe che tid Fd. Lawrence; Hen thie laid 10017, or t6/'ac- 

datisfaQioorthereofio thefaid Court of oat Lord the King ar Cicefer , ac 
che charges of the ſaid Adminiftrarors {+ But the ſaid: Edward oc. deceipifally, and 
co rhe intenc co defraud and daceiverhefaid Ed, Tieawer Buxdcacorgot his juſt deve, doe 
deferr couctrnowiedge laticfaRion of the laid- x03 /. Bees br of the (aid Judgement i 
be releaſed ;' and (ater the (aid Judgtatent co remnibinfotce and ſtrength tothe 
incenc aforeſaid ; and pleads che like pieh roche cher Recoverirs ; whereuprathe 
Defendant doth d:murr in Liw ; And the point in Law was When a Juigemenc 
1sgiver againſt an Admmilitacor, of Executor; totz:jult :Yeb doe by the Incetare, 
or Tetiacos, if the (aid ſubſequence agreement (hall aveilibe Plaincif or not > And 
i was ObjeRed, Thar for as much az the J adg<ment:was obtained bava fide for a juſt 
and cra: debc, the fubſequenr cannot make «de Recovery” cov ounous, and 
fo lovg 3s the (ame remainerh m force 5 if the Exrcucors have not other goods 3nd 
chacrets io their hands above that Jadgement, they are nor bound by Law 10 pay any 
tiher debr, and Covia cannor be alleyed in doiny of 2Jawtfull at; 4:ins Wric ot 
Dower ag1iuit a Dific;ſot»if the Tenor plead in'aburement bf the Vn an <ntry by 
the dillexſee, the deazandanc (hall nor by adavicred converythe rntiry robe by Covin 
to abare is Writ, decavſe the entry-is copgeable and lawfulty'and mixt wich: nd 
wrooy, asit isboldenio 15 E. 4.4, bur if & womab have lawfall tile of Dower.uand 
cauſech another co difſeiſe che Tenant, againſt whom ſhe recorcrech upon good: ti 
de, icfhall nor bind che difſeice, as it is holden is 44 E. 3.45. The tame Law of 
bim who is pur to his Fermeden, orother feal Action; and the reaton is, beciuſe 
che demandancs right is mixt with Covinor wrong, whicts is an ill-berb, and makech 
the whole a& tortious. YVide 25 Aſcpit. 27 Afip. 92 27 Af. pr 74.41 AS þ 
28. 44 Aſc. p.29. 11 H. 4.60, 61. 1x £49.44. 1164. 2. 9 HJ. 1H. & 
5. 19H.8.13. Butit was Anſwered and Reſolved, wand fo Adjudged , That 'tbe 
Plaimif ſhould recover, -For an Execuroe ve #dminititaroc oughtro execure tris of- 
fice, and zdminitter the goods of the deccated, lawfully, rtuly,apd diligently : Laws 
ſnily, in paying of all his daries, debts, levacies, if ſoch precedency and ordet as they 
onvhr ro be paid by the Law : Truly, to cooverr nothin to his own aſe; for an Exc» 
cutor or: Adminittraror harh moe the 'deceaſeds-'boods co bis own uſe, bus 
in another Ripbe, and ro another ule, and out not by any yrRiſe or deviſe , bart of 
hinder any Credicor of his debt, buc voght xray r©/egeroce his office according to 
the tratt which 1« cepoſed in him : Diligendly; ai" we s ſeaper babes Comment 
infortar:ixm. Then in che catc at bart, when rhe iftcarorsoapoand with ove 
who hath a Judgement of 100 /. for 601. and the Plaintif offerech co Releaſe and 
acknowledge ſatisfaRion, and he deterreth it ro the intenc chat the Judeemenc ta nd 
in force, by which the Plaincit ſhall be defrauded of his true debr , and che Admini- 
firators convert the deceaſeds goods to their own ule, which is alcogether againſt 
their office, and the trutt repoſed in them; And therefore be the agreement prece- 
dent before the Recovgry, or ſubſequent afcer the Recovery, all is one as co the Cre- 
dicor, who is4 it rn ny age ſabidgde® agreement: as 
by the agreement precedent, and thereby the Admumitttacors againlt their office 
and truſt repoſed in them, ſhould make a private gain, where they ought not,and the 
Creditor, who is a Stranger, ſhould laſe his debr, which by the Law is due to him : 
and an Agreement made berwizrrwo {Kallinor tit or prejudice a 3. pecſon. And 
Goodales ca\e in the 5. part of my Reports was cited, and applyed to ihis caſe. And it 
any prezudice doth accrue rothe Adminiſtrators in this cale, it 15 their own taule, for 
Billes the Plaincit would have releaſed to them, and acknowledged feriattion » tut 
they deferred the ſame, tothe end by this metns robarr the Plziatifofhis jull and 
truedebr : 1 


- 2.Ic as reſolved, That the barr 44 64 the Recorhis ha EinbbCribet 


Cicefter was inſufficient, for rhe validicie of the ſaid Retoveries ws lt rhe life 
force ofthe barr-and 1.it doth por appedr;That che Mayor bath Fariſdiion ot power 
to hold a Court, are bgyns or Pacemt. 2. It g_ by the Oeciztdtion 
in the (aid Court, that the ARion© was brougtit for tf. 'withone 


mencion of any Obligation, abd thetfote it ©," robe intebtſed; tint thee ras 
F af 
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1 0 feſle thac the debce was by Obligation » yer it 
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oo. 4 <** ſafficient in matters And 2 difference was taken when by 
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" (6) avyObliga:ion , and then the {aid Adminutrators were not cnaryeable a0/an 2:iivn 
Q) of Debr upon a Ample Conra@t3- And al the Defendanc ro fie bar dath con» 
not make the Decliratigngoo. : 
For when the Declaration wanteth ciecumfiance of time , or place , &c. it may be 
made good by the barr : Bur whe a Declaration, Barr or Replication» &c, wancerh 
ſubliance, it cannot be made good by the others plea, And lo you will becer undes- 
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Ft. 5 H. 7. Its 38H. 6.17, 18, 19, 18E, Jo 30s 38 B. 3. 34.6. Plow, Com, 229, vid, 
F.N.B. 21. '*Y 6 57) be rt, 

3. It was Reſolved > Thatinthe caſe ar Barr, if the Replication bad been in- 
ſhould no avail the Pjainvif; yer 
the whole Record the Plaincit (hall haye Judgemenc, becauſe the barr was in- - 
; the Repiication ut appea- 
reth chat che Plaincifhath oo cante-of Afton , there the Piaintit ſharl-never have 
Judgement, although the bare beantufhcient 3 Ag, in debc upon a Bond to: pertorm 
Covenants in an Indeprure, the Defendanc pleads pcrformance of all che Covenants 
eencrally, where ic appcareththar divers of ctheqvare 18 the tive Or Dizzonative, 
and ſo the plea in the general athicmatave is intutacient ; yetitthe Plaintifreply,and 
ſhew a breach of one of che Covenancs, which-upon his awn knowing is no breach , 
upon-which the Detendanc doth demurr,Jadgement (hail be given ag.init the Plain- 
tif, becauſe upon the whole Recordt appearech » that the Piaintif hath no cauic of 
A&ion : for th: Bond is endoried with Qondituon to perform Covenants, io that 
the Plaincifhath no cauſe of Action £11 there be a breach of Covenants and vu: on the 
Plaintiſs own ſhewing there is not any breacti which is ſufficienc in Law to give the 
Plaintif cauſ- of Action; and ic {ball be al watcs ime<nded, that a man will ſhew that 
which is beſt for himſclf ; But:when, the Detendancs barr is infufficient in {nbiiance, 
and the Plaincif replyeth, and ſhewerh the truth af hiscaſe, whereby he ſhe weth no 
macrer againtt hiautelf, bur matter explanarory or perhaps noe material , there the 
Court (hall adjudye upon the whole Record , and (the Declaration being good) tor 
che inſutficiency; of the burr, withour any.regard had to che Repticacion, Judg-ment 
ſhall be gicenfor the Plaincit; Agit a man-plead a grant by Lecters Parents in bart 
which are nt ſufficient ; The Plaincifby Replication hew-rh anocher clavſe in the 
idLerters Patencs, which clayſe is not material, and the Defendant doth demurr 
in Led lnckls cife A EEgrns ain the Defendant * and to of the 
like. - And fo you will berrer ara wat 647 in 7 E.4. 28. Tilr and 1#+o- 
dyes caſe, 11 H.7. 28. and iheocher books aforeſaid ; and other books vouc ed in 
DoRor Benhams Calc. Parts bo 


Paſch. 8 Jacobi Regis, inthe Kings Bench: 


Mary Shipleys Caſ(c. 


Rinit. 4 Jacobi rot. 28. in the Kings Bench, Mary Sbipley brought an ARtion of 
| Debc upan a Bond of 2004. againlt Chriſtopher Beane and Anne his wile, Execu- 
trix of Francis Hafilwood the Obligor ; the Deſendancs pleaded Fully adminifired, 

ſo nothing in their hands, The Plaimif replyed , thatibey bad Aſſers. The 
ou found chat there were Aerts to the value of 172 £ and Judgement was p 
ven to recover the whole debt of 200/, and cofis and damages ofthe goods of : 
Teſator, ifs &c. and ifnor, chen the damages of their own £ U-op 2 
Writ of Errer brought upon the ſame J io the Chamber, the 
faid Jadpement was affirmed Hl. 7 Jac. For upon the batr, the effeR TRnmn—_ is 
Dorn 
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nothing in cheir hands , the Plaintif might bave prayed her judgement preſently; tor [14 I, 
thereby he contcilerh the debr , bur he cannot. have execution cill the Defendants 4& «« - / 
have goods of the deceaſed: asina Writ of Meine, if the Detendanr pleaderh Lea? a” 
not diiireined in his detaulc , he may pray Judgemenc preſently , for this plea ſhall 42 AY” 
ſhall ſerre him to no purpole » but 10 {a1e nim trom damages. Yid, 11 H. 4. 5 1.S0 = TL 


® 


in a xrramia Charts againlt the heir , the Defendant pleaderh that he hath nothing 
by deſcen:, &c. the P!ainit ſhall thereupon recover pro loco et tempore. So in debt a- f 
eainlt the heir , it he pl-adeth nothiog by deſcent » &c. the Plaincit may have judge- D 
ment preſently » and a ſcire facias when eA ers doc deicend. Vid. O'd N, Brev, in 
Warrantia Charie , and 21 E. 3. Br.tt, Wirrantia Chart: 3G, Bur the tryal in the i] 
caſe at bar is a good direRion tothe Sherit what he istodo; but yet the tame ſhall 

not alter the judgement of the Law ; and it is the better turm,, and more agreeable 
toLawto have judgement for the whole , than of parcel of the debt , accordipg to 

the Aſ.cts found. See Sym: caſe before for this matter. 
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Paſch. 8 Jacobi, inthe Common Pleas; 


Sir John Nedbams Calc. 


' A Kibur Poit, 2nd Kather.his wife Adminiiir,0' Eliz. weldiſhe, brought an a&ion of [135] 
debt againk Sir Jehn Nedbem ( which began Mich, 7. Jacobi, ror. 332 ) upon 
an Obligation of 2001. made to the (aid Eliz. To which Katherine adminitiration of 
all and hogalar the goods which were the {aid E£/z.at the time of her death , were 
at Recheiter, by Willem Biſhop of Recbefter atier the death of the (aid Elizabehcom- 
mitted the 5 of Fes. 1605, The Defendant pleaded » That after the death of the 
{aid Eliz. and before the commirring of the ſaid Adminitiration, ſc. 13 Maii 1604. 
The Dean and Chapter of Ca*cerbury being Gardians of the ſpiritualties ſede vacate (// 2+ ad 
of the eArchbiſhop of Camerbury , commurted admimiiration of the goods , &c. of - 4a 4 
the laid Ebz. becaulc the ſaid Eliz.. the time of her death had bene netabilia in ſeveraly wife 
Dioceſcs of the Province of Cemerbury , which admunification committed by the ſaid; le} 046 
Dean, &c. doth yer remain in force » and demanded Indgement of the ation. The 1 
Plainiit ceplieth, That after che (aid adminitiration granced by the faid Dean , &c. 
ro the Netendanc , and before che purchaſe of rhis original writ, ſe, 4 Ne. 1607- 
before Dr. Benner Commiliary of the Prerogative Courc of Camterbury, at the fure of 
the iaid Katherme againit the ſaid Defendant, the adminiſtration granted to the De- 
fendan was pronounced and declared pro uula &t invalida ad omnew juris effettans : 
upon which the Defc. did; demur in Law. And in this caſe 4 porn were refolved. 
1. For as much as the Defendant bath nor fſhewed in his barr, that che Inmeftare hath 
bona notabilva 11 certain , fot this caule it ſhall be raken that the adminitfration ws 
oranted , where the Inteftate had not bona norabil:« in feveral dioceſes - Bur yer ic 
was agreed , That (uch adminifiration was not void , but voidabley as ic was ad- 
judged in Hugh Veres caſe, inthe 5 part of my Repo! ts, 2. It wasobjeRed , That [4] 
tora/much as the adminlir. granted to the Defendant was not void , bnt voidable , 
ſo long as they were inforce the inferiour Ordinary ought not to have committed 
adminittration , for the xrerogative adminifiration granted by the Archbiſhop , and 
the aiminiltration gramed by the inferiour Ordinary cannot (iand together ; for 
-therevpon contuſion will enſae ; and therefore the adminiſiration granted by the in- 
feriour Ordinary was void gz And although that afterwards the ſaid prerogative ad- 
miniſtration was revoked , ir ſhall not make the other adminiſtration of becter effe& 
than ic was at the time it was granted, quia quod ab initio non valet tratts temporis 
wn convaleſcit, Bur it was af and reſolved , That now 1n as much asthe Ec- 
| Fiff 2 clehaſtica! 
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cietiatuical Judge hath propounced , and declared the Leriers of adminiitracion 
eranied to the Defendant pro mmila &t invalida ad omnem yuris effeitum . we mult give 
credit to them , that the lame was tor cauſes noc appearing to us void, «b ini. id, 
17 Eliz. Dyer 339. the like caſe upon the ſame realon. Alto the Admini:iration is 
bur an Aathoricy , becauſe he hath nothing to his own uie » bur all cothe ule of a- 
nother » and an authoriry may expeR and commence m furxro , and therefore ic ſhall 
be tuſ; ended until the other be replealed or declared void. And it was (aid, thac 
there are 3 kinds of Executors » The firlt appointed by the Law, and therefore it is 
called L1wfull, as the Biſhop : the ſecond appointed by the Tettatcr, and theretere 
it iscalled Teltamentary , asan Executor. The third appoinced by the Biſhop, and 
therefore he is {aid Datif, asan Fdminifiraror. And it 15 to be obſeried, That the 
Biſhop who is Execucor appointed by the Lav » is not permicred by Law to make 
a releaie of any debt , or gitc of any goods ; for he hath a ſpecial proverty in the de- 
ceaſeds goods tor the benefic of the dead, avd nothing to his own uſe : And that a5- 
peareth in 9 Eliz, Djer 255, That the Ordinary hath not power to give authority 
to another co {ell the deceaſeds goods, becaule he himſelf hath bur an authority ; 
And the Statute of Weſt. 2-cap.10. Bona deveniunt ad manu O: dinarn dſponenda, that 
is, for the good of the decealed, and as to this purpoſe he is like to an adminil:rator , 
dur ante minore atate » who hath a ſpecial power commurted to him 10 iſpole of the 
decealeds goods for his benefir, and nothing in prejudice of the Executor , as it is 
hoiden in Princes caſe in the 5 part of my Reports, So the Lord who raketh a ſurren- 
der of lands holden by Copy of Court Roll, ro the uſe of another, hath a power to 
rant the ſame only according to the ule of the ſurrender , and not toaltranger, as ic 
15 holden in the 4th. part of my Reports in Weftwicks caſe Vid. 7 H.4.18. the Or- 
dinary ſhall not have an action of Treſpaſle for carrying aWay the goods betore an a- 
Qual polileſſion of chem ( as Executors or A.iminiltracors may have ) but before poſ- 
L, _ the Ordinary may ſue for them in mu ſpiricual ___ ry in 
4B idging of the cale , t#. Treſpaſſe 79, ex boc ſequituy , That the Ordinary ſhall noc 
7... [13S] have an ation of debts as ya 3+ It was reſolved , That the lceing ot 
ALL \p(p the A of Canterbury to the Obligor , it ſhall nor extin- 
-£ PA uiſh the debc , bur the debt doth remain. Bur if the Obligee maketh the Obligor 
bis Executor , it is a Releaſe in Law of the debt , becauſe it is the ARot the Obit 
© gee himſelf; and therewith agreeth 8 E. 4. 3. 21 £.4. 2.6. &c, in the ſame man- 
af 64 '/ ner as if a woman Obligee takerth the Obligor, or one of the Obligors , for her Hus- 
F , + /:+/e band, itisa Releaſe in Law of the debt, becauſe ir is the AR of the Obligee her 
"*K; N44. felt; ap arr ampate 1 11 H.7.4.& 21 H.7.29., But ifa woman Execurrix 
TU takech the debior ro Hosband , ic is no releaſe in Law, becauſe ſhe hath the debr, 
S in an other right » and if it ſhall amoune co a releaſe in Law, ic ſhall be a devaitavic, 
_ which 18a wrong, which the Law will not ſuffer. And ſoit was adjudged in the 
Kipgs Bench , Mich. 50. 31 Ez. where in debt againſt a woman Executrix, ſhe 
pleaded fully adminifired , and it was found that the Defendant had taken the Ob» 
ligorto H , and that the Husband was dead , and it was adjudged to be no 
releaſe in Law , nor the debt extinR , but only ſuf] during the Coverture : 
NotesFlets lib, 2. cap. de Teftamentis. De bonis irrina debet eſe diſpeſitio; 1. Ne- 
Ceſſitaris, mt funcralsj, 2. Wiiliratis , that every one (hall be paid i foch precedency 
a$ it ought to be. 3. Volumati, as Legacies. 
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Paſch. 8 acobi. Inthe Common Pleas. 


Sir Francis Barringtons Caſe, 


[4 ween Rickard Chalkke Plaintifin a Replevrin, and Wiliam Pater and Nichol a ot 
#/hbi:e De'endants , which began Hill. 6 Jacobi, ror. 157. upon a very long and im- 

pertinent pleading , the caſe was ſuch. Sir Robert Rich Lord Rich was ſeiled of the 
Forrett or Chale of Hatfield ( whercot the place where &c. was parcel) in fee, and 

by his dee indenced y bearing date 30 Jars. 19 Eliz. for good confideration grant- 
ed 10 Sit Thomas Barringion Knight) and his heirs,ommnes boſcos arbores tam marens. ſub- 
boſcos ct |þ 143 quam alia £encra quor umouwngue » adrnnc creſcent, ſtam, et exiftem. i- 

wal cuns omaibus arboribus , called Timber Trees , boſcis, ſubboſcir, et ſfpinis quibuſ- 
canque » que ad aligued _ extunc impoſterum forext, creſcent. ftant, renovant, froe WJ 
exijtent jn et ſuper uilis partobus foreſt « pred, communiter vocat. Buſhend Quarter,axd the 4 
Quaner called Takeley Quarter ( except the land and loil of the fame wood ) with 

liberty to encloſe them , and to hold them incloſed tor the preſervation of the Sprivg 

ct weod which ſhould be for ſuch time , as by the Laws and Statures of the Realm 
is appointed and enacted , and not otherwife , withour moletiation or interrupti- 
on of the faid Lord Kich his heirs or aſſigns , and ro exclude the Deer and all other 

Cattel out of the wood (o incloſed » and to have the herbage and feeding thereof as 

any owner of the wood ought to doe by the Laws and Statutes of the Realm, with» 37] 
out interruption of the {aid Lord Rich, bis heirs or afſhgns. And that the Plaincif 

is iciied of a houſe and Gactes of land in Harfield, in fee, and that he hath Com- 

mon appurcenant for all Cacrel Levanc and couchant , &c. in and through the whole 

Foreit or Chaſe of Hatfield; which grant made by the Lord Rich, was in perfor- 

mance of anaward made between the ſaid Lord Rich , and Sir The. Barrington, by , 
the Lord Burghley Lord Treaſurer of England, Thomas Earl of Suſſex, Sir Wilam Cor- 

dcl Maiier ofthe Rolls , and Sir Guilbert Gerrard Attorney General , which Arbi- * 
cramen! and grant was confirmed and eftabliſhed by A& of Parliament , Anus 4c ol 
Eliz.. with a {avirg to all rangers, &c. And that the ſaid Sir Tho. Barringtos died , 2 
after whole deceaie the faid wood deſcended to Sir Frencis Barringten, as to his ſon 
2nd heir, who 1 Feb. 1 Jacob. cut down the trees in the place in which, and car- 
ricd them away to his own ule , and 10 M13 follosing incloſed the fame for the 
preſervation of the Spring , and (o hath kepc ic tor the preſervation of the Springs ac- 
cording to the Laws and Statures of the Realm. And the Defendants did demur in 
Law : And ifthe Plaintif was barred of his Common or not was the Queſtion. . And 
in this caſe the Defendane pleaded the faid Arbitrament , and the ſaid AR of Parlia- 
ment at large}, but to no purpoſe, for withour Quettion , neither the Arbicramenc 
not the AR (in reſpec of che {aving) can bar the Plaincif of his Common; But all che 
doubt of the caſe doth ariſe upon 2 Acts of Parliament not pleaded , ſc. the AR of 
22 E.4.Cap.7. and the AR of 35 H.8.cap. 17. And 1. ic wasobjected, That the 
AX of 22 £.4: hath barred the Plaintit of his Common; for by the ſame Act it is 
enacted , That if any of the Kings SubjeRts having woods of his own, growing in his 
own 2round , within any Forrett, Chaic, or purhen , &c. cauſe to be cut the ſame 
wood, or any part thereof,by licenſe of the Kingzor his beirs,in his Forreſis Chaſes,or 
purlieus,or withour licence , inthe Foreſt, Chaſe or puriieu of any other perſon , 
or make ſale of the lame wood; Be ir lawfull for the faid Subjeas poſſeſiors of 
the ſame ground whereupon the wood ſo cut did grow, and to other perſons to 
whom ſuch wood ſhall happen to be ſold , immeduately after the wood ſo cut to 
coppice and enclote the ſame ground with jſuffcient hedges, able ro keep our 
all manner of Beatts and Carrel our of the ſame ground, for the preſerving 
of their young Spring : And the (ame hedges ſo made the ſaid SubjeQs may keep 
them continually by the [pace of 7 years next after the ſame inclofing ; and there is 
no Saving in the AR for the Commoners;and theretore (1c as was urged ) they = 
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be excluded of their Common tor 7 years; tor that every one 1s paſty and privy tg 


the 4& of Parliaments And he Rights and Intereſts of thoſe which are not (2ved 


'by che AR o: Parliament are bound; And whe makers of the Ac have greater re- 


eard cothe rreſervatioh 6fthe $>rid> of che woodsfor theComtnotiwealth in main- 
tenance of Timber and woods; than to the Common 1D the woods of Subjeg with- 
in Foreſts or Chales after a reaſonable time » till the Sprivg be cf tuch orowth that 


- g : þ & or Catrel carnot hurt orhinder ir. And thee words, To incloie the fame 


/ 7 it ” 
: gas eV exclude not oply the Beatts of the Forrett, or Chale , bur allo Cartel of Commo- 


eT: mat 
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/-mords extend to Bealts and Cattel of the Commoner. To which it was aniwered 


20d with ſuthcient hedges able to exclude all manner of bealis or Cartel ou: of the 
ſame ground,were very firongly urged to prove the intent of the makers of the AR N 


nets ; for Beaſts ot the Forrelt are nor called Cartel ; and the words are, able co 
xclude all manner of Bealis and Catrel our of the iame ground ; which general 


by the Plains Councel , 1- That the ſaid AR of 22 £.4. doth not extend to this 
caſe , becauleihe Stature exrendeth only to choſe who are Owners of the ground , 
for the words of the A& in divers parcs thercot are » growipg upon their proper 
eround. And in this cafe Sit Francis Brrrimgion hath but a profit apprender in ano- 
thers ground , tor the ground remainerh to the Lord Rich, 2. Ic was antwered, 
That the Starnte of 35 H. 8. cap. 7. which 1510 the Negative » That it (hall not be 
lawfull co any perſons which have or ſhall have apy woods wherein any ought to 
have avy Common, &c. toſell and cur down the lame woods ( except it be to his 
own ule and occupation ) until ſuch time as the 4 patt ot the lailt ground or ſoil, &c, 
be divided &c. tenced and incloled, &c. Er leges poſteriores, priores comrarias abro- 
gant, To which ut was aniwered by the Defendant s Councel, That Sir Fraxc.: Bar- 
ringter Was our of this prohibition, and within the execution of this branch ; tor he 
harh raken the faid wood to his ow vie; And he who taketh a wood wherein o.- 
thers have Comimon 15 out of the prohibition of this AS, And now this tecm the 
caſe was argued 2t the Bench by the Judges , and inthis cate theie points were re- 
ſolved. 1+ That Sir Francs Barrington hath an inhericance as profic apprender in 
alie-.o ſolo , and that the ſoil doth remain to the Lord Rich. 2. That the Statute of 
22 E.4, (hall extend to Sir Francis Barrington, notwithiiandipg that he hath not the 
ſoil; for the words ate , that it be lawfull for the {aid Subxcts polleiiors of the 
tame ſoil, or co other perſons co whom ſuch wood ſhall betold ; And ihe ſaid grant 
for the conſiderations inthe ſaid award , mentioned to Sir The, Barringten and his 
heirs > was 4 perpetual fale to him within the words and inten of che Act. 3. The 
ſaid A&dorh not extend to the wood of a SubxeR, in which another bath Com- 
mon, but only to ſeveral woods : For by che Common Law , he who hath a wood 
in which another hach Common cannot, encloſe it, to exclude the Commoner of his 
Common , be it 1n Foreſt or Chaſe , or our of Fejelt and Chaſe. Burt he whozjhath 
a fevcral wood ina Forrelt may afrer the cutting incloie it for three years parve foſſ- 
to et baſſa baia ſecundum aſſi[an foreſt e , as it appearcth by the Adqued damnue 10 
the Regitter 257. Theo 1c appeareth by the ſaid AR, that ir extends only to feve- 
ral woods ; for the ſame reciteth , That where Subjects have cur their woods, &c. 
could nor before cncioſe their ground topreterve the germens longer than 3 years, 
which proverh whar the Common Law was before in tuch caſe ; bur withouc quelti- 
onthe tameexrendeth only to ſeveral woods ; fornonecould incloſea wood where- 
in anocher had Common tor a day, Sc. 'Bnr now this Stature hath enlarged the time 
ontil 7 years, and hath hightned the hedges; for whereas betore he could not en- 
cicte rhe ſame parvo faſſavo er baſſahein, he may now make megnem et altem baian : 
ſafficient ro exclude all manner of Beaſts and Catrel. 4. It appeareth by the pre- 
amble , berween what perſons, and for and aoainlt what perſons this AR was made; 
And the parties to this great Cuntraet by AR of Parliament are the SubjeRs having 
woods, &c. within Foreſts, Chaſes, or purlieus of one part, and the King and 
other Owners of Foretts, Chates,vend ptrieeus of the other party ſo that the Com- 
moners are port any of the parties berwizr whom this A& was made : And there- 
forethe Cale well argued in 21 H.7. 1. Between the Prior of Cafleacre and 1c 
Dean of St, Strphens, and lefrac large inthe primed Reports, was afterwards adjud- 
ged) azappeareth bycheRecord thereof , which began Paſch. 18 H, 7. Ret. 416, 
| Thar 
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1hat tac Act of-z H. 5. being made between the King and Priors Altens, by which 
the Priories Aliens 9s mn to the King» did not extinRt the anpuicy of the Price 
of («ft{eacre which he had ont 

there was pot apy faving in the AR. And: Mech. 25 e 26 Eliz. Boſwells caie in the 


Court of Wards , wherc it was reſolved , That when av AR of Parliament maketh 


any conveyance good againit the King or other perion certain y it ſhall noc rake a- 
way the righe of any other; altheugh chere be nogany Saving in the AR, 5. If the 
AR had extended to wood in which others had Common; yet the concluſion do:h 
refrain the generalty of che precedent words ; for the Scature doch not give. an ab- 
ſoluce and indefinite power totbe owners ofthe wood to: encloſe , &c, but to en- 
clole the groand, to keep ic eacloled , and to repair it , withqut iving the Kings Li- 
cenſe, or other perſons, or cheir Officers of che ſame Foreits , Chales, or purizeus , 
ſo that the ſame concluſion dothilimic -che precedenc words only againlt the King , 
and ocber owners of Foretts, Chaſes, and purlicus; bur no word in the whole Act 
doth give auchority ro them toencloſe againttany Commaner. - And where ic was 
Gaid, that this word Cattel cannot be ap _ to Bealts- of the Foreſt; It was an- 

ſwe rd , that they be ficly and-proper|y laid Bealts and Cattel ofthe Focett, And ſo 
isic (aid in be preamble ofthis zery AR, Bealts and Carrel of che Fore!}, And ic is 
ro know » That there are 5 manner of Bealts of Forett , ſc, the Hart , Hind, Hate » 
Wild Bore, and Wolf; and 5 manner of Bealts of Chaſe , ſc, the Buck, Doe, Fox , 
Martin, and Roe; and Beaſts and Fowls of Warren are, Hare, Coney, Feaſant, Pa- 

widgc. See Regilier 95.43 E. 3.13, 38E. 3.10. 3 H. 6. 12. 15. Liber Dentrics 

+ Pp Hunting, 585,12 H. 8.9. Helinſheds Chronicle 305.nwm. 30, 6 It was 

reſolved, That the Rid clauſe of the AR of 35 H.8. in the Negative doth refirain 

only the Owner of the wood to cut his own wood upon a penalty, and withouc 

queſtion doth not exclude tbe Commoner of his Common ; And the laid words ( ex» 

cept it be tohis own uſe or occupation ) ſerve to exclude the Owner out of this pe- 

valy, are tO be intended of his own prover neceſſary ule; as for to repair his houſes 

or to burn in his houſe, &c. Then there is another clanſe which prohibiterh the 
Commoner » that after the ſaid felling ( thac is co lay» atrer the divifionand (ellings 
for the diviſion of the 4th. part ought to precede the tellirg ) in any ſuch part, 
that is in the fourth parc » io divided , no Beaſts or Cactel during ſever years 

ſhall be ſalieced to ſeed there, upon p_ &c. And the Lord is excluded to feed 
with his Cactel during the 7 years: And after the 7 years, ( until a new felling, ac- 
cording tothe AR) the Commoner ſhall have his Common agaiv, And it is to be 
marked » That by the Statute of 22 E.4. the ownet of the wood ought firlt to cur 
the wood , and after encloſe - And by the Stature of 35 H. & he ought firlt ro en- 

cloſe, and within 4 moneths cur the wood. 7. It was retolved » That the Sta- 
tute of Weſt. 2 de malifaltoribus m parcis, Charta de Forefta, and thoie Ats of 22 5 
4-and 35 H. 8. are general Laws concerning all perſons » whereot the Court ex Of- 

ſis ought co take notice » and ſo much the rather , becauſe chat this «AR of 23 

£.4- doch concern the King, 


Paſch. 8 Jacobi Regis. In the Common Pleas. 
DoBtor Druries Caſe, 


Wen Br ay brought a Writ of Audits Querels againft Jobs Drury Door of the 
Of: Law » ſetting torth , That where the ſaid Door Drary Mich. 5 Jac. in 
this Courc had recovered againſt the ſaid Owyn a debrof 200 /. and 33 57. 4d. tor da- 
mages and coſts: And where the ſaid Owys , becauſe he came not into Courr to (a- 
tistie the ſaid debc and damages , was put in Exigenc, and thereupon 19 May 
Anno 


of a Rectory parcel ofa Priory Alien , although 1þat 


oN 


—_—__\ 
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{ A490 [143] porn ne ys. « acc afig pred. iwail que zen moleff immer roo gra- 
4 ( //% varetur\ſed ret inde quietns fro per ode in cad0eh-Gur14 bic repden plenixs (iques. 
zLae | 1144 Et fe idem lohanie> Drury decit nov orck _——_— co 0 er prodett. 
, <>,» 04 «rquale pred, Owynnas per breve # naryationzes fan prom. ſperm: ſupponit ; ot ans 
- kak, wade et pbeinm 8 ab executions ſua pred, de debits te damais pred, 

ver ſas Owynum bavend, precluds » Fe, And uponiha: the Plaintif did demur 

in Law. And ic was objzRed thi the ſaid Ontlawry wat not voids but voidable, 
zndrhar ar the time of the elcipe ( by which the ſaid Dr. Drary was eniicuicd ro an 
2Rion of debt upon rhe eſc#pe againit the Sherif) che Ogclawry was in force , and 
the Sherif ſhall never take advantage of avEfror'in the- proceeding 2@2in.! the De- 
fendant”;; but ſhaltbe charged for thEeſttve”; notwit bltanding che Recor! be <rro- 
gions, Ando was it adjidged in che Excbequ-r , Tyweit, 3 1 Elie. by Sir Roger 
Manwerd, and the other Batons » where rhe cait was + That Edvard Clirer , Fr 4148 
f, and William Gervys « 18 Any,28 Eliz, acknowiedeed a4 Recocniiance of 

2ool. in che Chancery to GeyrgeOgmell , Upon which Re copnitapce George Or net, 16 
Jas, 29 Eliz. ſued a Scire farias our of the Chancery 2vaiolt the (aid Recognizrrs, 
upon which N þ1l was returned ; and ſo upon another Scire fackts, whereupon Mar 
ſe Paſch, 29 Eliz. Judgement was given; fe- files con fider atnan fart per Curiam: , quod 
pred. Georgius recuperaret verſss preixit or Ed. Br. & WH. 2004. 8c. And that the 
ſaid George hare execution 2gainfithern ; whereupon he fued forth a levers fries, 
uwoh which it was returned , thet they hed nothing; For- which the- Courc did a- 
ward a Capias ad ſarisfaciend. rerornable Ot eb, Hell. dive Qed tothe Shetif of Nor folks 
Clement, Paſton Eſq; the Sherif ofthe ſame Conmy; by force wheteofrhe ſaid She- 
rif did arreft che ſaid Francs Wooadbeuſe an | wHilimn Grruys, 16 Jan, 30Elix. 2nd that 
; the faid' Francis Woodbewſe , at thre time of the laid arreſt was in prior under the cu- 
= Rody of th- ſaid Sherit being attainted offelony ; and afterwaris the (xi i Frexci: and 
iS Wiliem did eſcape out of the cnftody of the faid Sherif; which eſcape George 
| Ognell brought an ation of debt again(t the ſaid Clement Paſton, beins an zccompraot 
in the Exchequer. And in this caſe it wasrelolved, that the awarding of the Ca- 

pies ad ſatisfaciend. was erronious ; for by the Law the bodies of the Recognizors 

were not lyable to the execution ; And yer, becaule the Shcrif cannot take advan- 

rage of the yu_ A oh _ ſhould way for the eſcape; And _ 

with agree:hyz.4 © at wes adjudged; ta che Cue at Bat the ef =- 

dita querela doth not lie ; And in this Cale two points 08 CE ARE: . A difte- 

rence was taken and agreed between a Collateral thing executory , and executed; 

[5] For when an erronious judgement is given , and afterwards the yudoement is rever- 
ſed by a writ of Error, collateral As executory are” barred thereby. As if a 

man have ju{gement in a Quare impedt , and hath a Writ to the Biſhop , and che 
Biſh«, h co.admir the Plaintifts Clerk » the Plaincif upon chis we © 
in 


of refolal may have a. Writ of Qzare non. adwi/it ; but if the Defendant 
reverſe the Judgement iv, a Wric of Error , And afterwards the Plain'i 

the Quare p__ ringer a Writ of Ouarenen admiſt the Defendant may plead 
axl wel 4 Vid. 26 Ee 3425+ by #lby and Hl, So it was reſolved , That if 
eA. be incxecution at the ſure of B. upon an Erronions Judgement , and efterwards 
eſcape » 


eſcape, and atterwards the Judgement be reveried by a Writ of Error » the ARion 
the Eicape is gone ; tor he may plead Naltiel Record, becauſe that withour 2 
Record the Action 13 not raimeanabie; bur yer it 1s true, thit till the Ecronions 
Jadeement of execucion be reverſed by z Writ of Error, che Sheritfor Gaoler ſhall 
noc cake d<nefir thereot ; tor there he carmor plead Niwlriel record, becante that til ic 
be reveried ,1£ remaimerh of force, althongh there be arparem Error, as it is holden 
ia $4 H.6. 2-6. and 21. 4.23.6. Butin the ſame caſe, If the Plaintif bring ah 
Adtionof Debx againit the Sheratt or Gaoler upon the elcape, and hath Judgement 
amd cxocution; and atierwards the firtt Judgement is reveried ; yet for as much as 
this Judgement upon this collaceral thing is execurted, rotrwithiianding the Reverſe! 
of thedinit, itremaiveth in torce,as ic appearech in the like caſe, 7 H. 6. 42 4. where 
the Caſe in cftcR is, That the Conuſee of a Statute Staplein a Detirite of the faid 
Scarnce: por Garmfiamnenc, doth recover by errovious enc avainli the Gar- 
piſhee, and bath the Statuce delivered rohim ; The Garaiſhee brinoveth a Writ of 
Ecrwor, end the Conutee fneth exccurion upon the Starute and hath 1t: there it is 
hokden, thac a} chac the Garniſhee doth reverſe the Jedzement, yet for as 
much as the Scaruce is now execured, thigetecution ſhall no be avoided by the re. 
verial ofthe Judgement ; for the Judgement was ovly to have the Starme delice- 
red, mJthe execucion of the Kacare 18 a thidg execured, nut depending upon the 
Soifa man recovereth by erronious Judgetnent, and preten.ech to 
4 Be nefice, oc excreth inro the perquiſite of a Villein, and afrerwards the Judee- 
meac is ceveried by Wric et Error, betaofe thar theſe collatetal things are executed, 
they ſhall noc be deretied; as 15holdening H. 7.11. end there fol. 12.4, Brian 
ſich, That 1t was adjudged, That if rhe Detendam pleadeth rhar the Plaincit is Our - 
awed ; and the Plaipcit pteadeth, qued mn haberty atiquodvecer dum, Ec. and the 
Deicndant hath day co bring inthe Record, and before the day che Record is reverſ- 
th che) ufiices certife #»/ net record: and therewith agrecth & EBe., 228, So 
in the Caicar Bart» for asmuch as the Record is defeated and voided before that the 
Deiendanc de driven co plead, he may well plead Nul el record, Vide 17 E. 3. Barr, 
253- Kut if 2, Judgementsbe given, and the lalt doth meetly depend upon the firfi 
4x upon 2 foundation, there if che firtt fundamental Judgement be reverſed by wric 
of Errog or Ataine the larer { which appeateth 18 che Record to be dependenc up- 
on ic ) ſhall be reverſed alfo, as in Afſiſe & Rediſſei/on : So of a Judgement upon the 
Ociginal; ind another Judgement ina Srire facies ; The Tame Law of one Judge- 
ment given agaimiihe Tenanc, and anocher avainit the Vouchee and the like, 43 E. 
$3- 13 £4:4% 8H4.4: 4E;3.36. $H.7. to. 11 H, 4.4. 11 Ha. 6. 46. 4. 
29. 65.4-9. 9 H.s. 38.6. 10H.6.6, And wide 26 E, 3.75. that by the Rever- 
i of the Judgement gircn in a Quare Impedss, the Judoetient given ina Quere nor 
adawfor isa) fo re o | 
- 8.Thtrr is a difference between mean a3 done in the execution of Juſtice, which 
are Compulſive, and aRts which are Voluntary : And therefore, if erronious jo ge 
mene be givetiin Debr, and the Sheriff by force of a Fieys fat. 111 a rerm bf che De- 
fendams, andafrerwards the Judgement is reverſed by a Writ of Erroryyet the term 
ſhall not be refiared; but only che fam, &c. becauſe the Sheriff was commanded and 
compelled byrbe Kings writ co ſell ic, &c. Bur if a Capias Helagatur be awarded, 
where herift is commanded to take the body, &e. & Oe: ay ed pot 
rguijutionent invencrit in many rxiſty a; capias xt de were valor, Oc, A rce 
thas Wris the Sheriff taketh the goods & chartels ofa mat Qutlawed & felleth them) 
andafrerwards the Ourlawry.is reverſed, the party ſhall be refered tohixgoods and 
me hci ra ccenthaddnn by che Kings writ co 
ſel thiim;/ und therewich agreech:$ Eliz., Dyey 223. Profhwre (aſe. And according to 
thia Reſolution it was adjudged in the Common Pleas,berween Havnet and Lodd: 
1%, dndaicerwards FGrbe16 & 27 Eliz. ins Wtic of Bree? affirmed in the Kings 


Remedi_c4 51 | Ee 
> 3aTbcre isn-difference berweena R eigne exe", 2nd teverſal of x 


ecovery . 
Record by a Writ of Error : And therefore if A. a womMdideth recove? Dower in 
antient deme(n _ H. and hath execution, the Tenant doth reverſe the Judge- 
man ina Writ © 


G ooo 
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Falſe Judgement , and becauſe the woman hath holden the __ 
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'-£, or 2.years b<rween che hrit Judgement and ihe Keverlal , 1c was inquired ot ihe 
+ + yearly value of the Land) and raxed the 3. years to 20 marks, and thereupon the Te- 
oe > Gy pant ſued a Scire f acias againlt the woman to have execution of the 20 marks : In bar 
ll »/ +” of which the Wite pleaded» That ſhe had brovghe her Writ of Right Cloſe in the na- * 

rH ©*v: , ture ofa Cui in via againlt H, the now Plaintit, and proceſs continued till ſhe reco- 
/, ++: 4: xered the Land by eigne title, and demanded Judgement, it of the 1:ives and profirs 
« _-5--*, of the Lands by any Judgement afcer had, H. (houid have executiop. Bur it was ad- 
* /:// \--- +: judged,That for as much as the Judgemene given tor H. doth remaip in focce,by force 

a [6] ot which he ſhall have the ſaid 20 marks as damages ſevered from the Land , and the 
P ' | ix... Recovery in the Cui i* vie doth not referr to themy for this Cauſe although 4, had 
> { + 14//».recorered by eigne ticle, H. ſhould have cxecution cf the damages, 20 E, 3, Scire fa- 


cias 123. in Harberts Caſe. : | 
4. The Cale at barr 18 i r, becauſe chat the Judgement to avoid the ſaid Out- 

4 -. 14 « flawry is declaratory» which declareth the Outlawry to be void, and the 
4 therein to be without warrant» apd all chat without a Writ of Error , becaule that 


FORD there is a oullicy inthe Outlawry, for as much as che Wrir of Exigenc which is the 
warrant toproceed to Owulawry wanteth fubfiance, and by Conleqvenc it was DO 
warrant in Law, and therefore when the ſame is ſodeclared by the of the 

Court, it is void «b initio, Vide Protter: Caſe, 5 Eliz.. Dyer 223. In 38 H.64.& 12, 
One who had Privilege in che Common Pleas was arrefted in London, and before 
Judgemenc the Defendane delivered a Writ of 4 90 mthe inferiour Court,and 
notwithttanding the Recorder proceeded co Judgement » and the bis body 
was taken inexecutiov: And afterwards his was brought imo the Common 
Pleas by a Writ of Habeas Corpme cum canſs ; and becauſe that after the Super ſedeas 
there was a nullicy in the po—_—_ as wellro } nr as ro executicn the 
Court awarded, that the party ſhould be diſcharged of the Execution; and fo be was 
diſmi'.ed without ſuing forth of any Wric of Error ; for by this declaratory Award, 
che Judgement and execution are urrerly void. Ant fee 17 Elz., Dyer 339. Admi- 
nitration is Commicred tothe Wite of the goods, &c. ot the Husband, who recore- 
recth Deb as Adminiltcatrix, depending which ſure, the Son of the Inteftare by Co. 
vin berwixt him and the Defendanc, doth procure a new Adminiſtration to him and 
and his Mother, no cauſe of Revocation of the firſt being expreſſed in che ſecond , 
and after Judgement doth Releaſe tothe Defendant ; the wife fuerh execution, and 
the Defendant upon this Releaſe brivgeth an Azdire querela, and the Defendanc 
pleaded the matter above, and ſentence declaratory, that the 2. Adminiſtration was 
void; andit was adjudged for the Defendane. Bur if the Letters of Adminitiration 
had been good, and rhe Adminilirator makerh a Releaſe,and afterwards the Letters 
of Adminiſtration are repealed, there the Releaſe isgood : So there is a difference 
berween a Sentence declaratory, by which the Letters of Adminittration are decla- 
red to void ; and a Sentence of Repeal, which allow them good till chey are 
repealed. ' 

Note Reader, where it ſaid before in the firſt difference , That collareral thipgs 
executed by execution upon eſcape, or upon the Srarme recovered in the Wric of 
Detinue in 75 H. 6.42 4. ſhall got be avoided by the Reverſal of the firſt Judgemenc , 
the fare is true ; And yer I conceive, That he ſhall have remedy upon the Rever- 
ſal of tbe + comes by Axdire querels, becauſe thar the canſe and ground of the 
24 Collat. ral Action is diſproved and avoided, by the Reverſal of the firit Judgement : 

+] and the firlt Plaincit retiored to bis former Aion, upon which be may haxe his jut 
and due remedy. And- it is like to the caſe in Dyer 3. Eliz.. 203. Execmors have 

Judgement in an Accompt, and have the Defendant in execution for the Arrerages ; 

pow the Teſtament is angulled becauſe'che Teſtator is an Ideor, and the Record 

Spiritual was gemoved-into the Chancery by'Wrir , and ſenc inco the *Kings Bench, 

where the Action was brought, apdthereupon the Defendant brought an 4»4irs 

querela , becauſe the Will was diſapproved : And it was reſolved in che Exch 

Chamber, Anno 35 H.8, (as I have beard ir apperrexh by the Record) that the 

Anda qaerela did well lye, | " | 


y8r. © 


Trin, 


; 


Trinit, 8 Jacobi, inthe Common Pleas; 


Dauenperss Caſe. . 


Wert Bradſhaw brought a Q44re Impedic againit Jobs Davenport, George Wood by 

Clerk, an4 the Biſhop of Lacols, ot the Vicarege ofthe Church of Orton 4 REIT 
Hitt, iy che County of Leicefter ( which began T rin. 7 Jacobr, ror. 108 .) And the ,, 4) ors 7 
Caſe was ſoch, George Haſtmg Earl of Hum wg ton was poiiefied of the Church of Or- ,, .,4 Af 
1ox,r0 which the Advowſon ©t the ſaid Vicarege wasappendant, for 15 years, and by” __. Dua. &; 
his Deed 18 cAHMais 39 Els. granted to Rybers Bradſhaw now Plaincif, as he alleged «Aer , 
in his Coont, primens or proximans adyoc ation, et donationem pred. vicarie de Ortow cuns y [aps he 
radew pris. > proxins. extune yacare comigeret per aliqu as vias ſew media quecunques fi AL, an ka 
cadens contigeret fors vacua durante terming annorum ad iunc in eſſe de reftoria de Orton 7 4 PR C 
conceſſ. prefaro ( omiti per prefarun nuper Epiſcopuns Oxonien, The Deiendancs olea-* / -l 
ded, Thar after the faid grant of the-next avoydance, the aid Earl io being of the /£— + 
aid Reory to which,/&c. poſſeſſed, dyed thereof poflefled inteftate , after whoſe -v»2+<) EM 
death, ſc. 1 MHaii 1605, AIminiftration of his goods were Committed to Henry, 4 a- 
now Earl of Hemingden ; and afterwards the ſaid now Earl, 9 Feb. 3 Jacobi, did fur- X «+07 - 
revd.r his term in the ſaid ReRory, to which, &c. ro the Biſhop of Oxford then in 
Reverkon, which he accepted, per quod pred. terminus anrerum de ot in reftoria pred. 
cun pertin, ad quam Cc. dererminavit, and the Biſhop demiſed the ſaid ReQory, with 
th*appurrenances, to D4venpers one of the Defendanes, for his life, and afterwards 2 
the fai4 Vicarege became void, &c. upon which che Plaintif did demnurrc in Law. I 
An4 the ſole Qveſiion of this Cate was» If by the ſaid ſurrender the ſaid grant of the [14 ,1 
rex! avoidance was void or note; | And ifva$ Gbfeaed, That the faid grant of the / 55 4 


next avoydance was uponexyreſs limication, It the Vicarege b:came void during the D In, 
rerm then in being, and by the SurrenZer the term was drowned and extin& : ſo char #7 *®; p 
the Vicarege became nor voil during the term, becauſe it fell afrer che Surrender; 4 ”—_— 
Bur if che limication had been during the years, there it had been otherwiſe, forcheg, ” Y 
years c2nnot determine buc by effluxion of time. Bur ic was Anſwered and Relol-/ 
ved, That norwichſtanding the Sorrenders yet the Plaintit ſhould have the nexr F 
roidance, and that for 3.caujes. 1. The ſaid limitationdoth imply no more , tha 
the Liw would hare ſaid; for it Tepant for years granterh the next avoidance, the 
Law doth imply this limication, If the Church doe become void duripgthe term. 
And therefore Expreſſio coruns que tacite 5vſuas nibil operatur, 2. The grantor himſelf 
ſhoald derogate from bis own granc>and ſhould make 1 void at his picaſure, and char 
is againſt the Rule o! L1w,ſc. That the granc of every one ſhall be caken ftronger a- 
o2ainlt himſelf, and moit beneficially for che grancee. And as co char, the nocable 
calc of Thurſtax of Holland, Parſon of Preften, in 6 E. 3.54, & 55. was cited, where 
the Caſe was; That inthe time of KR, 2. debate was becwixt the Abbor of S. and 
Theiband C. opon the Advowſon of the Church of Preftex , and thereupon they a- 
greed ; and berwixt rhem a fine was levied 15 Afch, 6 KR. 1. before the Archbiſhop 
of Canterbury, and the Biſhop of Rercbefter, ther Jufticesof the Common Pleas, be= 
wwixt the aforeſaid Abbot and rhe ſaid Theoband; By which fine the Abbor did granc 
the Adrowion to Threbexd, and to his heirs for ever, ſo that at every preſencatian by 
Thecband ors his heirs; the Clerks fo preienced, &c. ſhould pay ro the. Abboc and his 
Succellors for exer 10 marks per awzzm, which accord was made inthe preſence of 
the Ordinary of the place, whoaſſemced to ity at which time the Church of Preſten 
was void; and uponthar fine the Succeſſors of the Abbotof S. broughta Writ of 
Andviry againit the ſaid Tharftan de Holland Parion of Preſto; And the Serjeanc 
Parning took excection torhe Count, that for as much asthe graot of the Annuity i 
in a ſpecial manner to he paid by the Clerks which ſhould be preſented by Theok:ad 
or his heirs, char che'Plaimtif ought co have (hewed in his Coanc,thar the Defendanr. 
was preſented by the faid Theoband or his heirs. To which Sadler ſaid, We intend . 
Gg22 that 
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chac the perion ſhall be charzed by which he 1s preſented. And Herle chief Jultice 
which os Rule, ſaid, Sarhad Theoband alicned the Advowlon, the Annuir 


. , 0 
ſhall not be cherphg ae F3zie 3c are» That althongh char Theo- 
band had alieneTthe Advo for Farfe RE nnley in the body ofthe 

islimited co be paid by the preſlentees of Theob and or his heirs , yer the pre - 

ſentce of his alienee, (hall pay the ſame, for ocherwiſe by his own grant he ſh11l ge. 
feat the Annuity which himſelf hath granted. © 
=. Note Reader, in this Caſe of 6 E. 3. there are divers things worthy of obſer - 
_ tion, and among them the Antiquicy of the Common Pleas; tor ic appeareth thece- 
3 by chat che ſame was a Courr long time before che Scaruce of Hagna Charre , made 
Mm ins H. 3. asitappearethalſoin 26 Af. p, 24+ where ic appear=th char King Her, ;, 
made Letters Pacencs of Confirmation to the Abbot of B, all uſages ; and thar they 
| uld have Conaſans of all manner of picas y ſa chat che Jaſtices of the one Bench, 

DP r the other, nor Juſtices of Afhſe, ſhould nothing iptermeddie, &c. which is a 

{ 4-9, dire& prook, that inthe rime of Hen. 1. there were Courts of the one Berch and the 

nt "2 ethos and alſo Jaſtices of Aſliſey &c. 3, The cerm for ihe benefu of the grantee hath 

P: N war Aa. b : 5 
*, 5 2 to ſome reſpe& continuance ;/ and therefore it Leilee for.yearg gradieth a Reuc- 
charge, and afterwards ſurrendreth, yer forthe benefic of the grantee the Term hath 
| continuance ; in cruch it be derermined : and therewith —__ 5H. 5, 
A ro. But ic is crue>thar the Lefſee bimielf by his Surrender may prejudice hinſ-1' of 
: 2n encreaſe ofan eftare to be made ro himlelt, as ic is reſolved in 35 H. 8. Erpsj;;. 
on de parolls, 44, Vide the Recor of Cheddingtons Caſe, M78. Elz. inthe Fit arc 


of my Reports, 1 34+ 
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The 6, Carpenters Caſc, 


N an A&ion of Treſpaſs broughe Vaux yaink The. Newmas,Carpenter and 

| þ other , {ant dandy. an aſlaulc and veg Sept. 7 
Fac. in Londox in the Pariſh of Sr. Gites Criple ace, in the Ward of Cripleg «ze, & c. and 
npon the new affignment, the Plaintif did che Treipais in a houic called the 
#eexs head. The Defendants to all the Treſpais bur the breaking of the houte plea- 
ded Nor guilty ; and as tothe breaking ofthe houie, hefgid, That the (aid houſe 
pred. tempore quo, & c. ct din antea & poſtea was « Common Wine Tavern oi the (aid 
Faux, with 2 Common ſign at rhe door of the honſez 8c. by force whereof the 

, pred. q#0,0iz.. at 4. ofthe Clock after noon , the door thereof 
rap A did enter, and did there buy and dripk 2quarr of Wine , and there paid 
for © &c. The Plaintif by way of Replication did confeſs, that toe ſaid boue 
was a Common Tavern, and that they did-encer, and bought and drank a quart oi 
wine ; bur further he ſaid, that one Joby ng, ſervant of the ſaid Joby YVaxx » 2c 
e requeſt of the ſaid Deſendrsdidthere then detiver chem anocher quarr of wine, 
| orth of bread,amounting co 84. and there they did drink che (aid wine, 
and earthe fame bread,and upon requeſt did refaſe for to pay for the tame. Upon web 
the Deferdanes did demurr in Law: dadhonaly poioipigente was, If the devy” 
ich isallone,(tor every mon- pay - 


ing of payment for the wineor che non. paymene, 
men upon requeſt, is a devyivg in Law )'doch make the encry inco the Tavern corti- 
ons. Andfirſ, It was Reſolved, When entry y,or Licence is given to aby one 


by he Law; xd he doth abuſe itzhe ſhalt be a tredpaſier ab inicio: Bur where an entity» 
i rain ora wh Aw the perty,and he abuleth ic,chere be ſhall be puniſhed 
orfiis abuſe; but ſhall nor be 4 Treſpaſſor bio, And the reaſon of this diftcrence 
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rndic ant intervora ſecreta, Vide 11 H.4.75+6. Buc when ihe patty giveth an autho- 
riry of licence himlelt coo a thipg) he cannot for any ſublequene cauſe puniſh thac 
which is done by his own licence or authoricy : and therefore, the Law girech au- 


ther che like : YVider2 E.4.8.6. 21 E,4.19.b. 5 H.7,11.9 Hier b. 11 H, 


doch a Treſpaſs, as, it he carrieth away avy thing ; or if che Lord who dilireineth for 
Rentzor the-owner for damage fealance; doe work or kill the diliceſſe}'or i: he who 
encreth ro ſee walt breaketh the houſe, of continuech there all night; of if the Come 


enreth for this purpoſe, and becarſz char the a& which doth demontirate the tame 


1s a treſpaſs, he (hall be a treipaſler 46 initio, as ic appeareth in ali the ſaid byoks, Sos Ft an © * 
it a Purveyor taketh my catcel by force of a Commillion, tor the Kings þoutegic is law- © foo "2 


ofull ; and Ko as 4 8 


full ; bur ithe (clieth chem in che marker , then the ficit caking 1s w 
therewith agreeth, 18 H.6.19 6. et fic de pmilibus, 
2. It was Reſolved by the whole Court, That the Not doing canpge make the 
party who hath authocicy, of licence by ghe Law , to be 4 treipatler ab jnirio, baca ule 
that Not doing is no trefpals ;' and th if the Lekio? diftreigeth for his Renc, 


and thereupon the Leſſec doth render him the Renc and arrerages, &c. and rc quicechse. 


his beatis again,and he will not deliver chem;this not doing cannot make him aTrel: 
paſlor 4b ins;is; and therewith agreeth 33 Hs 6. 47:4...50 ita man taketh Cartel da- 


ing of them, and nox for the taking , for that wes lawfull ; and therewith agreeth 
F.N.B. 69.graw.E. 1. Replevin 27. 27 E. 3. $8: 45 £34 9. So in the caſe ar 
barr, for not paying for gan wine the Defendants (hall noc be Tre(patiors, for the de- 
pyipg to pay tor the lame is no treſpeſs; and,therefoe they cannoc be Trel- 
s & caitio ; and therewith agroath directly in che point, 12, Edw. 4, g.b. 
there Piget Serjeant pureth this very calc » it one commeth into a Tavern 

to drink, when he. hach druni be goeth away , and will not pay the Ta- 
verner, the Taverver {hall have an Action of Treipais quit him for his emcry. To 
which Briax Chief Juſtice (aid, Thar the (ard caſe which Peger harh pur, is not Law, 
for it is notreſpaſs, bur the Taverner (ſhall have aw Aion of Debr. And there be- 
fore Brown held, That if 1 bring cloaths-t6 « Taylor to hate a gown made, it the price 
be not agreed before how much be ſhall have for che making , he ſhall not have an 
Aion of Debt againit me; which is meant of a general Action of Debt ; bur the 
Taylor in ſach cale ſhall have a {pecial ARtion ot Debs ; /c. that ef. did put Cloath 
ro him to make a gown thereof for the ſaid 4. and thac Acſhoutd pay him as much 
for the making and all peceflacies, as be ſhould delerve, and chac for the making 
thereofand the neceflariec , be deſeryerth (o much tor which he bringerh the Action 
of Debt: and in chigcale the putting of the Clout to the Taylor ro be made 2 
gown 1s ſufficient evidence to prove the jaid ſpecial Conrtatt, for the Law doth im- 
ply ic: andifche Taylor doth overralue the makiog, or the neceflaries, the Juty 
may micigate the ſame, and the Plainif ſhall recover fo much as _ find, and (hall 
bebemad for the refidue- Bur if the Taylor (as they ulc ) makerh a Bill, and he 
himſelt doth value the making and che peceiacies thereoti, he ſhall not have an ARti- 
on of Debc for his own values» and declare of a Reteiner of him to make a gown, &c: 
for ſomuch, af it be noc ſpecially agreed, Bur in ſuch caſe he may detain the gat- 
ment uncill he be {atisfied; as the Hatter may the Horſe. #ide Br. Diſtreſs. 70. and 
all that was relolved by che Cont. See the book in-30 Lf. p- 38. jobs Marrevers 
Caſe, Ir is holden by the Court, Thar it the Lord; 'or Bail1f come co diltrein , and 
betore the dilireſs the Tenant rendreth thearrerages upon the Land there the diſtreſs 
taken for che (ame is toxtions, ' The ſame Law tor damage tealance, -it before the dij- 
lireſs he cender ſufficient amends; and cherewith agreeth 7 E. 38.6. in the Mr. 0: 
Ss 


4 7 ES NE JO —_— "#4 ———_— Y k- 
1s) That 1g the cate of a general aurhoriry, or licence of L:iw, tac Liw will ad judse 9/7 os 
' by che ſubſequent 2&, 9#o 4xim9, or to what intent he doth enter, tor atts exteriors 40 


chotity to enter into a Common [nny intoa Tavern ; to the Locd co diltreing rathe /; ho fl 
owner Of the ground to diſirein for damage fealance ; to him in che Reveriion co ſee , 
it walte be done ; tothe Commoner ro enter upon the Land to (ce his Carcel, and o+ © 


AL 


4+. $7.b. 3H. 7.15. 28 H.6. 5. Bur ifhe who cntre;h into the Inne or Tavery *7 


moner caereth down a tree) 1n theſe and the like caſes the Law will adjadge that he£** 4 Pr 
” 


ny as < £ 
mage feaſant, and the other doth offer him ſufficient amends and he retuſcth to de-._. b k 
liver them back , if he ſucch s Aepleviny he ſhall recover damages only for che dereſn- © +4 
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J. Marks Caſe: and 1015 the opinion of Hall to be underitoodin 13 H, 2. 17. 5. 
ae" es not well abridged in w/e Trefþ4ſ 5,180. Note Reader this diffe 
rence, That tender upon the Land before a difirels, makerh the diſtreſs tortious; ten- 
der after the diltreſs and before the impounding, makerh the deteiner , and ner the 
cakine wronefull 5 render afrer the im ding maketh neither che One Dor the 0. 
cher wrongful . for then ic comes too late, becauſe chat then the cauſe is pur to the 
eryal of the Lav » to be there decermined. Bur after that the Law hath determi. 
mined it, and the Avowant hath return irrepleviſable, yet if the Plaintif makech him 
2 render, he may have an Aion of Derxwe for the Deteinor afrer ; or he may upon 
ſutisfaction ackrowledged in Court have a Wric for the delivery ot his s: and 
therewith agrecth the {aid book of 13 H.4-17. 14 H-4 4. Kegifter Judic. 37, 45 
E. 3-9.andall the books before. Vide 14 E. 4. 4. b. 2 H.'6. 12. 22 H.s, 57. Dr. ard 
Student, Lib, 2. Cap. 27. Br, Diftreſt.72. and Pilkington? caſe inthe 5, part of my 

Reports : and ſo all che Books which primes facie ſeem to dilagree, are upon full and 
pregnant reaſon well reconciled and agreed. 


Mich. 8 Jacobi, inthe Common Pleas; 


.. Edward Althems Calc. 


TJ Home Lawrence, ad Mercy his wife, brought a Writ of Dower avainft Edvard 
» Althanm, and Margaret his wife, and make demand tc be endowed of the 3. parc 
of 100 acres of Land) 10 acres of Meadow, and 60 acres of pafture, with their appor- 
renances in Go/ds field inthe County of Eſſex, 23 the Dower of the ſaid EHary, of the 
endowment of Themas Naſh the elder her late Hashand : The Tenant pleated in 
barr, That the ſaid Them s Naſh was (eiſedof the Tenemencs aforciaid in Fee . ard 
held the ſame in Socage. © And afterwards, 10 Aprilss 1592, by bis Will in wri- 
ting deviſed the {aid Tenemenrs whereof, &c. ro Zachary Naſh his yornger for for 
the rerm of his lifes and afrerwards died thereof ſeilſed, afrer whoſe death rhe (aid 
Zechary did enters and wasthereof feifed for thie (erm ofhix life, and rhe Keverhon 
of the Terements did deicend to The. Nb (on and heir of the ſaid Thomas the 
Husband, and afterwards che ſa1d ©AHercy ove of the Demindancs in her widdow- 
hood when ſhe was ſole ſc. 27 Aprilzs 34 Eliz. by her Deed did remiſe,rele:'=> and 
for her her heirs, executors, and adminiltracors, forever quite claim to the faid Tho- 
mas Naſh the fon, all and all manner of ARions,as well real as perional, ſutes, quar- 
rels and demands whacſoever , which the ſaid Mercy or her Executors ever had of 
have, then had or haves oc at any time atrer conld have agiin(t the ſaid The. Noſþ the 
ſon, by reaſon of ary thivg, cauſe » or deed whatſoever from the beginning of the 
world unto the day of the date of the ſaid Deed of Releaſe : And afterwards the (aid 
Thomas the ſon died ſeiſed of the ſaid Rererfion ; after whoſe death» the ſame de- 
icended to the ſaid Aſargarer the wife of the laid Ed. Althem , the other of the Tc- 
nancs ; andafrerwards the ſaid Zachary died , and the ſaid Afargaret entred, &c- 
Ard the Demandants did demand Oyer of the Deed » which was read to them in 
theſe words, Onznibes (brift: fidelibus ad quos,&c. a5 arpeareth before ar large. And 
the Demandanrs 61d Reply and fay, That the ſaid The, Naſh the Father was ſeiſcd 
10 his demeſn as of Fee, as well of the Tenements whereof, &c. in Gorfield aforeiaid, 
as of 2. Meſſuages, and 200 acres of Lands in ther» field aforeſaid, and by bis Wil 
in writing, deviſed the ſaid Tenements whereof, &c. in uns to the faid Zachery 
Naſh as is aforeſaid, and afterwards died ; after whoſe the faid Tho. Naſh the 
{on entred 1ncO the (aid Tenements in Wehertfield as ſon and heir, and was feiſed 
thereof ip Fee: and the ſaid Zachary did encer into the ſaid Lands in Gosfield 8&c. and 
that the ſaid Zachary was at the time of the deach of the ſaid Thomas the Facher, of 
the age of 3. years; for which the ſaid Mercy as Gardian by Nurture, did enter 10- 


co 
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tothe {aid Tenements io Gorfield, and that afterwards, and before the 1taid hieleaſe, ic 
was concluded and agreed by the laid Mercy when ſhe was fole.and the ſaidTh.Nalbe 
the Son, That the ſaid Me cy ſhould releaſe to the (aid The. Naſhe the fon all her 
Dower of the Tenerr. in Wethersfield aforeſaid, &c. And that the 1aid Tho, the'ſon fo 
ſeiſed of the ſaid Tenem. in #erhersfield , and the laid Mercy to poſſeſſed of the te- 
nemencs in Gosfield, the made the 1aid releale, &c- Andatterwards the ſaid Zachar ie 
died, &c.( upon which the Tenants did demur in Law.) Andio this caſe 2 queſti- 
ohs were moved and argued at the bar and bench. The 1, was , If the faid releaſe 
made by the wite to him in the Revertion expeAant upon an eliate for life , ſhall ; 
extipguiſh her dower. The 2. was, It the ſaid foreinconcord and agreement of the /{/ /\ +44 7 
parties, ſhall qualifie the force of any of the words of the Releaſe. As to the firſt, / WAY” 
the laid deed ot releaſe was divided into 3 parts in the firſt was confidered the / *; hey: 
words of the Releaſe; ln the 2. the words of Qualification; and inthe 3. the wordsC , *** a 
of Relation. As co the words of the Releaſe they appear to beof two ſorts, the one// «4 1aac fry 
general , the other ſpecial : The general doe contain 4 words, Actions, Sutes, 
Quarels, avd Demands. The ſpecial doe contain 3, Dower, Title, and ARion of 
Dower. The words of Qualification are , Afhi comment per mortem dit, Thome 
nuper viri wei, de aliquibus terris &t tenement is ſuis in Wethersfield pred, The words of 
Relation or Relative words are, gue vel quas ego prefat. Marcia, vel execmores mes 
verſus ipſuws Thomam , &c. unquan habus, babes, ſex quovis mods tn fururum hbabere 
porters ratione alcwyes rei, 8c, Astothe hirft word ( Atines) It was teſolved, That 
inthis caſe the releaſe of all aRions real to T he. the ſor, having bur a reverſion ex- 
peRant upon a Freehold:did not extiognith the Dower,becauſe that Altio oft jus pro- fl 
ſequends in judicia quad ab oxi debetur , as tis deicribed in Dy. 4 & 5 Phil, and Mar, [6] 
217. out of Bracton {ib, 3.cap. 1. And the wite cannot follow againſt The, the ſon, 
to recover her Dower by Judgement » becauic he 15 not Tepant co the Precipe , 
not can render Dower to her , tor at the tune of the releaſe Zacharie was Tenant of 
the Freehold, and Lx. Chap. Releaſe 115 holdethy That in ations real; which ought 
to be (ſued againſt the Tenant of the Freehold, 1t the tenant hath a releaſe of aRions 
reals cfthe demandant, made to him betore the writ brought, and he pleadeth the 
lame , Ic is a good plea for the demandant to lay , that he who pleadeth the plea 
had nothing inthe Freehold at the time of the releale made » for then he had nor 
cauſe to have any aQicn real againit him. And therefore Coke chief Juſtice ſaid, 
Thar che opinion in 1.4 H. 6. 1 1. was of great doubt, ſc, Fhar it one rejealech co him 
ip the Reverhon expe&anc upon an ctiate for life all ations real, and afterwards 
the renenc for lite is impleaced, and prayeth-inaid of himinthe Reverſion, or 
voucheth him or is received , in theie cafes ( a$ it 1s there ſaid) althovgh thac 
the Precipe be not begun againſt him ; yet ſoraſmuch as by che Receipt or voucher, 
he is become Tenant to the Precipe of him who made the Releaſc,and ſhall be bound 
by the Judgement , be ſhall have the advantage to plead the Releale of all Actions 
real: Bur the doubt is, becauſe thac at the time of the Releaſe made he had nor 
cauſe ( as Latleron (aith ) tobave avy ation _ him ; Buc without queſtion after 
receic or entry into the. warranty by the vouchee , a Releaſe by the Demandanc to 
the Tenant by receic, orthe Vouchee is good , becaule the one and the other at the 
time of the Releaſe made was Tenant in Law to the Demandant : bur a releaſe to 
them by a firavger 1s BOT v00d : Vid. 7 E.3.46-18E,3.12.8 H.gi 5. 7 E413, 
20 H.6. 29. 22 H.g. 12. 5 H.n.41. Lit. 114. 6,/:d. the 1 part of my Reports 87. 
er lib, 3. fo: 2g. But itihe wite had releaſed rorves jms, all her right co bim in the 
Reverhion y her Dower had been extin&, becauſe that her Dower doth accrae to the 
Demandanc , noc only our of the etiate for lite » bur al{oout of th: reverhon. And 
that was athemed for good Law, as well at the bar by both parties, as at che bench , 
according tothe book of 16 E. 3. cited-in Hoes Caies ip. the the 5 parcof my Re- 
ports : For when the right which is the foundation and the principal is 
releaſed , by coniequence the action. y which is buc a mean to recover ity ſe. | 
thar is, the Righc of prolecacing is allo releaſed, And the ſame appexceth ins H. / 
6.47. 10 H.4-6. 21 H.7.23-19 H.6.4. and thereioce ( Right ) 1s well divided/- + 4 /[) 48 
in Flow, Com. i Nicheltcale 487. where ic appearerhs that a Right is fixfold, ſc. 4145 
1. A Right ofrecovering, that is of projecuring. 2+ Right of entring. 3. Right of / 
having. 4- Right ot retaining. 5+ Right of perceiving. 6, Right of __ 
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And tacrefore when 2 man reledſech all his Right generally al | his Righes ace c here- 
by releaſed ; Bur it the di | eiſct teleafect ro the ditictior all actions » tha is Rio; 
of recovering, or profecuting in-Judgement , his Righr of Eorry is not ch- 


leaſed : For when 2 man hath divers means to come to tus Right, he may releaje one 
of them ſpecially , and yet rake benefit of che other. And therewith Lit, agreeth 
215 b.and 194A: p. 3.19 H. 6.4. 31 H.6.23. 21 H.7. 23. Buowhen a man 
hath not any means to come to the land bur by way of action, there it he releaterh 
all aHions , his Right inclatively by judgemenc of Law is gone, becaule dy his own 
A he hath barred himſelf 6f all tneans and remedy to recover of attain thereumy: 
For a Releaſe of a)) advantages apori 4ecompr 1s a 900d ber in an action of debe tron 
the accompt: 9 £. 4+ 49, And therefore if the diſleitee doth r-leale all aRioos ro the 
heir of che dideifos , thereby bis Right in Judgement of the Law is gone, But i: 
the heir of the difſeiſor mikath 4 Yeale for lite » che remainder in tees and the Gif- 
ſeikee doth releaſe ro the TEmant for life alt ations which be hath again him , and 
afterwards the Tenn fot lifedieth , the difleiice norwichttanding this Reicate ſhall 
have 4D ation againſt himt i®the remainderyor be doth relealc bur theaGionany the 
AR in Law will never extend theAR of the party farther than his expretie words. as 
if che L difleiſerh his Tenants and makech a leaſe for lifes chis releaied in Law ſhall be 
bur for the lifeot che Lefſeezand to it is true, rhac Fortior or porern107 oft aliſÞo ſuits legi; 
quam bem. Joſe criam leges cnpiune ws puve reganenr Bur if the Giiieuice releaeth all acti- 
obs to the difſeitar, and afterwatds the difieitor gieth (ciied:& aiterward the difteitec 
dieth;there a Righrdeſcendeth co the heir of the difleilee;becaute bac aorwithitand - 
irs the releaſe , aRight remaineth//id. 21 H..1. the opinion of Nias: And it was 
oblerved) That an Action iss Right of proſecucing in Judgemenc,and thertore by the 
Judgement the aRion is derermuned; for the Jadgemcnt 15 the end of the Actior{ = 
proſequends in pudirio)und rherforea Releaie of all ations 1s no bar of Execurions; and 
therewith agreeth 26 H.6, Exerwion 7. md Br. Releaſes $75. and 19 H6.4., and Lit. 
1166, Buc in a Scire facizs grounded uporrs Judgement , a releaſe of ail ations is 
a 200d plea » becauſe he ſhall have a vew judgemenr ; and therefor: there it may be 
well ſaid , jus proſequends m fuiicio ; And cherewith agreeth 18 E. 4.7. Then the 
words further are , quod alicws deberier , thas is> which is due to ary , jo that by re- 
leaſe ofall ations reais end » all aQions ace only releatcd in which the 
Piaincif ſhould recover any in rhe realty or che pertonalty which 15 due to him, 
—_ is included in — , _ fb: ws And theretore if a man be out- 
awediin a perional AQi proceſle upod the. Original » and bringeth: a wricot 
Error, ad be pleadech againit him a releaſe ofall ations perionals , the fame 13m» 
plea g for by the ſaid Actionhie ſhall recorer nothing which 13 cue co him, but he 
ſhall only reverſe rhe Outlawty to diicharge hamſelt of has dilabilicy. So char the 
ſaid writ ofError doth not apree with the faid deſcriprion ofanaction;for it is notes 
proeſtquends in \ndiciam quad fibv debernuy  Buc in ſuch cale a releale of Writ of Ertor is 
a zood plea: And rhetewich Zac. agreeth 106, 6. andihe book in x1 #.4.6. where 
the caſe was, Treſcuilard brought a Writ of Error againt F, ton and heir of Jobs Pex- 
ros , pon a jadvetnenchad acaink him in a wric of Rediticifin , ac che fute of the 
ſaid Joby Pewrds, and alſo of at Ourlawry thereupon hadiagainit him for rhat caale , 
and affipned ewo Errors j- 616 becavie the Sheriftook the enquelt in che Town, and 
nor uponarthe Land , actordins tothe Srtacure, 2. Berauie the Sheri madea precere 
to one Baylyro ſunmo#the Jary , whoreturned a pannel 5 which was removed a5 
parcel ofthe Record; ' wad the Sherit rook the Enqueit by ſome, who were not re- 
cored by rhe Baytys Andthete Had, as coche fictt Ercor ſaid , That it cbe Sher! 
caale the Jury to view ihe waſte, he may take the Enquett at another place, 10 here. 
And as to the 2 Errorhe "Rid, Thar the Sherif may vary from the rerorn of the 
Bayly ; jorche Sherit bimielfis the perſon who maketh the Array, who is allo « 
Judye in this caſe. ' <G ſtvige'y Iithe Sherit had not made the precepe > and the tc 
rurdby the Bayly tad fiouvbern made parcel of che record , it (hould 'be as youtay; 
bur he harh-fearrhisrerSra as parcel of the: record , whereby; he afhrinexh che re- 
tory of the Bayly ; and} hehad-made proceſs again(t the Juty:by ba be. vo por4, 200 
had taken the Enqueſt by: 6chets;, che laid is Error , which Hals yramed:; and Kof 
ot Councd with the Defertancio the writ of Errac pleaded 4'thac afrer the Judge” 
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ment the Plantif in the writ of Error » ſhouid noc ve received 10 atſign Error , for at- /6 Je 9 
tcr the Judgement the Plaintif in the wric of Error , by his deed which ishere , did --/< 4/7 * * 
releate crothe faid John Penros who recovered in the Wric of Redilleitin all his 

right in the Land » and all ations and demands z and although that both the Errors 

were afligned in the principal record , and thereof by the Releai- he is ftopped to al- 

ben Ecror ; and although the Outlawry was good in proceſs , yet becauſe the record 

and the Judgemzn: are the original of the proceis of the Outlawry ; therefore if 

there be defect in the Original [uJgement , the Outlawry which is alſo depending 

upon it » is ailo reverſible by Gſcoign,( which Hells aſhemed ) tor which caule he 

thd revetie the Uclagarie , norwithitanJing the releaſe, Which judgement agrezth 

with Lirtleron , and 15 worthy obſervation inthe jrincival point of Judeemem. $9 

if the body bt a. man condemne4 in debt be in execution, and the Platntit releaſerh 
tohimchedebc , an | all executions, and the Detendant relesleth tothe Plaincit all 

actions , yer aponthe releaſe of che Plainrit , he (hall have an Andie querela; for 

ther<by heſhalt recover nothing , bac ſhall diſcharge his body of impriſonment. Bur 

if che Plaintifatrer Judo2ment rele1le rothe Detendanc all actions, and afterwards [1;;] 
his bo 11e 15 taken in Execution , he (hall not have an awd#z4 grerelas thereupon , for 
an Ex-cution is nation , at hath b* fore been laid ; and therewith agreech 11 H, 
4 Releaſt 53. Alito was obtered, Tharupon thele words ( quod alicn: deberur ) 
Thac in (ome cate , a debt or qury Nall be barred by a releate of all ations) alchongh 
thar no attian ar that time heh for the debe : As it a man be bounden ro another in / p 
aceriainiumtobe pail ar the fealt of Saint AMeichael next tollowing , it the Obli- 4-4 bow [4s 
gee be tore the Fealt releaterh 10 che Obligor all ations, he ſhall b: barred for ever , ., .. 7 *"% 
of che duty, forit is deb:raws pretently , alcbough it be not preſently payable. And a << 4 
therctore, 1fone be bounded to another in 427. to be paidar's utual tealts of the year, , / +/+ 
and 3 of the featis are patt , in this Cafe for 301. there is debitums er ſolvend. allo, and, ,, , & 
yet the Obligee ſhall not have an action of deb: till the latt-fealt be paſt , and not- / _ 2 _ . 
withitanding that a releaſe of all actions betore the laſt featt ſhall diſcharge the: Pt 
whole ; Bur ifa man leateth his land unto another for term of years , rendring 40 1, * 
rent , to be pai at tour uſual fealis by equal portions, in this cale it one featt be paſt, 
be thail have an action of debr pr-ſencly , and ſhall nor carry v1ll all the days be paſt, 
for ther= the duty doth accrue upon the receiving of the profies of the land , and till 
the tea(t incurred, io which it is to be paid, there 1s neither debirwm, not payment, 
and thereiore ther? a releale of all actions betore the fealt is no bar, bur 1n reſpecr 
of the jcveral perception of the protics ofthe land , the rentatrer every feaſt is de- 
mancabie by action of debc : And there ſtudy the caule of difference made in Lit. 
117 ( which was n<cer added by Lztleton himſelt ) is well exvlainzd. And there- 
with agreeth 7 H. 6.26.45 E.3.8.L.5 E.4.41.13 Haq. Avowrie240. Vid. 3. Ma. 
Dyer 1 13.5 Ma. Dy. 1908. opon A ſwmpſu or Covenant in which damages are to be 
recovered, anation lyerh after the brit day, and F.N.B, 267. and 16 E.g. Fieri fac. 
4- That upon a Recognizance , which is a Judgement in Law , execution lieth af- 
cer th: firit day, and io all the books are welNecorded and agreed ; tor which cau'e 
i was concluded that in the caſe at bar » That by the releaſe of all atians made to 
ham in the ceverfion , the Dower ofthe wite was not barred, becauſe that at the 
eume of the releaie ſhe had no caule of ation againit him, As to this word ( Quere- 
las )It 15 to know , that / Owzerels ) doth extend not only to ations as well real as 
perſon?1, as it is holden in 9 E. 4.44. but alſo tocauſes of ations and ſutes, as it 
is holden in 39 H. 6.9. So that by releaſe of all _—_ not only ations depending 
in fute, buc cauſes ofaRion and ſure alſoare releaſed. And ſo it is where one doth 
releaic to another all ations , not only ations depending , bur al'o cauſes of Aki- 
ons are relealed , Vid. 35 H. 6.57. 4 & 5 Phil. & Marie, 117 6b, Trinit, 4 Eliz., rot.- 
1027. And this word Querela is derived a querends , wnde etiam querens who 1s the 
Plaimtit , and Qzerels, Controverlies and debates are Symenma , and of one fignih- 
cation. And for this word ( ſettas ) it is to know that by releaſe of all ſures ex-cu- 
Lions are barred , for none (hall have an execution withour ſure or prayer; and ch-re- 
with agreethg H.6.4. 26 H.6, Execution 7. and Br. Releaſes 87. So by releaſe of 
all duries, as well executions as ations are releaſed, Bur arcleale otfure or querel. 
iS not 10 this caſe any bar of Dowet , no more than by a releale of them, a cove+ 
Hhhh Danc 
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nant before the breach tcreo! 1s relealed,becaulc that iheCovenamee hath not came 
of ation or ſute before rhe covenant broke. As to this word ( riewlams ) ( which is 
mentioned in the particular cale)it hath 2 hgnificacions, oe properly and tiridtly, as 
for atitle for which no ation lieth) as for a condition broken, or upon alienation in 
mortmain,O c. and io it is taken in Plo.Com.in Nichols cale 484.1D another henificati- 
on it is caken largely, and inthis ſenſe,tunlus eff jufta canſa poſſidend: quod voſtruns e4, 
and (ignifieth che title which one hath co land , as by hne » teotmencs or by deſcent, 
&c. And therefore when the Plaintit maketh a ticle 10 an Afhze, the Tenant 
lay  thac the Afize came upon the ticle , which 1s as much asto ſay upon the parti 
cular conveiance , &c. which he maketch io the land, &c. and it 1s called winlus « 
exendo » becaule by the ſame he detendetrh his land; ef pleramque conſt at ex muninen- 
tis que muniaut et twentur canſam. By Releaſe of all citic to land, &c. all bis right is 
extin& , for it ſhall be caken rongelt againſt him, and in1he largeit ſenſe, So when 
a man hath title inthe proper leaſe , either by a condition of by an alienation in 
Mortmain » the releaſe of all bis right doth extin&t this ritle , tor he hath a right of 
polletfing ; and therewirh agreeth 6 H. 7. 8 4. And the Engliſh Poe faith, 


For true #t is , that neither fraud nor might 
Can make 4 title where there wanmeth right, 

The laſt of the 4 general words 1n the deed is ( demands ) gand eſt vocabulum arti; : 
And one doth releale to another all demands » the ſame is ( as Zi#lcton fairh 117 a, ) 
the beti releaſe ro him ro whom the relealc 1s made , that he can have, and ſhall 
eanre molt to his advantage ; for thereby nor only all demands , but aiſo all cauſes 
of demand are releaſed. And i ere are 2 manner of demands {c. in deed, and in 
Law » indeed , as inevery Precipe there is an expreſle » and chereuron in 
real Actions he is called demandant ; 1p Law, as every entre into land , dilireſs for 
reps » taking 0s ſeiſure of goods) and the like acts in pais, which may be done with- 
our apy Words, are demands in Law. Andasa releaſe of ſures is larger and more 
beneficial than a releaſe of querels,or of aftions;io a Releaſe of all demands is more 
large & beneficial than any of them,for thereby is releaſed all that by the other is re- 
leaiedand more.By releale of all demands,a)l frank tenemencs and inhericances exe- 
cutory are releaied , as rents,and the like,&c. 20 Aſ. p.5. 14 H. 8.9 and 10, By 
releaic of all demands all executions are releaſed, 26 H. 6, Execution 7.19 H, 6.4. 
Lit, 117. 4% E. 3.51. by releaſe of all demands to the divieiſor , the right of encre 
co the land , and all chat is contained in ut 1s releaſed » 6 H,7, 15. So it is reſolved 
by all che Judges in Channcyes caie, 34 H. 8. br. Releaſe 90. that he whorelealeth all 
demands excludeth himſelf from all actions, entries and ſeiſures. Lict. cap. Warranty 
170. holdeth, That if tenant in tail doth enfeot his Uncle, who enteofferh another in 
fce with warranty, it afterwards the Feoffee by his deed releaſeth to his Uncle 4)l 
manner of warranties, or all manner of real covenants, or all manner of demands; by 
{uch releaſe the warranty ( which isa covenant real and executory ) is extinct, an4 
the reaſon of all the ſame was, b:cauf that by releaſe of demands all the means and 
remedies) ang the caules of them which apy ope hath ro lands, renements, 20ods and 
chattels are extipct ; and by conſequence the right and interett co the thing, it felt, 
For which caule in the caſe at bar it was reſolved , That by the Releaſe of all de- 
mands to him 1n the reverhion, if the deed of releaſe had not gone further , the 
Dower ot the ſaid Marcy had been barczed. Note Reader, although that a releaſc 
of ali demands be of {olarge extent , yet it doth not exten ro ſuch writs, by which 
nothing is demanded neither in facts nor iv Law » bur lie only to retain the Plain- 
tit by way of diſcharge, and not by way of demand , as appearcth before by the 
Judgement in Treſcullards caſe , 11 H.4. 6. where a releaſe ofall demands is no bar 
ina Writ of Error to reverſe an outlawrie, and ſo of the like, Vid. 40 E. 3, 22.13 
R. 2. Avowrie 89. 18 E.3.59. 14 H.4.4.&c. where by releaſe of all demands fu- 
cure incidents are releaſed » and where pot. And lee Com. 484. in Nichols caſe for 
tn1s v.ord ( imtereFt. ) Now as tothe 2 part of the deed, [c.ro the words of qualifi- 
cat1on, It was reſolved, That as well the firſt words, as the ſubſequent words ſpe- 
cial , extend only toreleaſe all actions, ſures, querels, demands, title and dower» 
Cs de align;bys terris et tenememtis ſuis in Wethersfield , and not to apy lands or te- 
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2. {frhe general words (hall ttand withour ary qualification» then the ſpecial word 


ſhall be altogerher vain & of no effeRt,r mala expofis'eſt que Corr umpir p N The®. 
3 & the principal reaion is upon a Maxim & principal in Law,ſc. Quands carts continet © /* 


generalens clanſulam » poſteaque deſcendir ad verha ſpecialia, que clauſule generali ſun 
conſemance jnmer pretanaa oft carta ſecundum verba ſpecialia. The ſame rule almoſt word 
for word is put and argued on both tides. Vid. 7 E. 3, 10.4, Margere Meortimers 
cale, ſe, where a deed ijpeaketh by general words; and afterwards deſcendeth co ipe- 
cial words , if he ſpec1al words agree to the general words , the deed (ball be in- 
rended according to the ipecial words: As it a man grant a Rent in mazerio de D.per- 
cipiend. in 100 acres of land , parcel of the lame Mannor , with clauſe of diftreſle in 
the 1 00 acres; the rent (hal\ 1:iuve out ofthe 100 acres only , and the general words 
ſhall be confirued according to the ipecial words: Soit is there alſoſaid, If a man 

eth a rent, ( and goeth no further )thelſe general words ſhall create an eſtate for 
life but ifthe Habendwn be 'or years , the ſame doth qualifie the general words; and 


heirs , Habendans to him and the heirs of his body , he ſhall have bur an cftate in 


denc ; and therewi:b agreeth 35 ef. 14+ 37 Af. p. 5. Perkins 35 6. againſt the opi 
nioa ebiter ts 21 H. G6. 24+ Butifa mangiveth lands in the premiſes to one and 
the heirs of his body, Habendazs to him and his heirs » he hath an efiace tail , and 
a fee fimple eopaſiate ; for dnl (tandeth apes another rn and prjlpadwnagas ſes 
eneralis clauſuls non porrigitnr ad ca qua antes ſpecraliter ſunt comprehenſa : there- 
| when the deed at the firfi doth contain ſpecial words, and w won.42\ concludes 
in general words, both words, as well general as {pecial ſhall fiand: And it is well 
faidin 35 H. & Dyer 56. (ubſequent words may qualifie and abridge , bnt not de- 
firoy the general words precedent. Vid. 33 H. 8. fol 50. 21 Aſ.p.10.& 2E,3433- 
b. Toithe ltt part of the deed, ſc. the relative werds, ( que vel quas) fc, It was 
reſolved , that they reier as well co actions, &c. and demands, as to the ſpecial 
words for it ſhould be againſt reaſon that they ſhould refer to general words, which 
are More remote , and not to the words of qualification” which are immediate , and 
next tothem: And the ſame is foclear ge mny ot it ſelf, _— ng not 
» of proot ro confirm it. For cond point of the cale ic 
LE Jha the fad ret and collateral 2verment our ot the ſaid deed was 
not of any force or effec inLaw ; for every deed doth confilt opon 2 parts , ſc» mat- 
ter in fat , and opon the contiration ofthe Law. Mactcer of fa& is tobe added by 
the party, and tryable by the Jurors,the other being marter in Law is to be diſcuſſed 
by the } of the Law, and quemadmoduns ad queſti facti non reſpondent pudices; 
ita ad queſtronens jurris non reſpondent juratoresr, And therefore if eA.levieth a fine to 
Wikaw bis ſon; to have and to hold co bim and his heirs, upon this fine the Judge 
cannot make queſtion for any matres of jaw ; . but pow the party cometh and addeth 
macter in fat + and faithy That £4, hath two ſons pamed william, an elder y and a 
r , and his incenc was to levy the fine to #i/liaw the younger » this avermene 
our of the fine is good of this matter of fat , which well flands with the words of 
the fine » and (hail be rryed by the Country ; and therewith agrecth 47 E. 3. 16. 
Bur if a man by decd giveth goods ro ope of the ſons of 7. S, who bath diverſe ſons, 
here he ſhall not aver which ion he intended ; for by jadgement of Law upon this 
deed, the deed is void tor the incertaipty, which cannot be helped by avermenc./id, 
It £.4+3. Soifa manlevya fine ofthe mannor of S. or ofthe Manor of D. to two 
and their heirs , and in truth there isthe» Mannor of North $. and South $. or great 
D. ang little D. in this cale itſue may be caken our of which Mannor the Conulor in- 
tended to patie, for the ſame is matcer of fact nor apparent in the fine » whereof the 
' Hhhh 2 Judge 


nements in Gefieid , tor the laid latter words mibi comingent per morrens ditti Thome, ( b 
&c. do qualifiethe ſaid general words and do reſtrain al} the firlt words to the lands 

Of LEnNements 1n Wethersfield » and that tor z reaſons. 1. Becauſe that all the laid 3 p- 
parcs of the deed , ſe. the words ot releaſe, the words of qualification, and the words '” /42 4 
of relation are bur one point , and one ſentence ; for this conjunRion ( rec #0x; doch 
conjoyn the general words to the words ot qualification, and the relative words re- 
ferre to all the words, as well veneral as ſpecial, & alſo to the words of 441 puweres; 
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all rhis appeareth in the 1aid book ot 7 E. 3. Soils mangireth lands to one and hiy fs fem 
ray! , and nofee expeRtanc, tor the Habendam doth qualitic the general words prece- pr 6, 
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Judge cannot take Conulans, but it [tapds well with the five » and (hall be tryed by 
the jury , and therewith agreeth 12 H. 7.7» 26 H.8.6.4. 19 E. 2.grazts 93, but 
where the words are in the limitation of che citate 10 2 & beredibus , the fame is 
2vparent in the fine , and by judgement of Law theſe words ber edibus are 1wncertain 
2nd void » as it is a ljudged in 22. H. 6.15. Vid. 19 H.6.73. 20 H.6.35.22 £.4, 
6.6. and no averment debors car» make that good , whuch upon the contideration 
of the deed is apparent to be void, Soifa man maketh a Ent tO one and hig 
heirs, no 2verment can be that the intent of yguony was » that che feotice ſhould 
have but ap eſtate ro him and the heirs of his » for luch averment is againkt the 
adoement ofthe Law , which appeareth co the | & ws upor the view of the deed ; 


['5] ' judge 
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{o in the cale at bar , if the al word ( demands ) had in Law by the } 

of the Judges upon the conſideration of the whole deed of releaſe barred her of her 
Dower, no fot. in or collateral averment out of the deed could qualifie or abridge che 
force and operation of ihe ſaid word , but oughc to be qualified by ape words con- 
rained in the deed , as inthis caſe ic was. And afcerwards judgement was viven for 


the demandanc. 


Mich. 8, 7acobs. 
Arthur Blackamors Calc. 


N original wric was brought in Londes : Jacobus Dei gratia Angle, &c. Precipe 
At rentborp Frank de Hatfield Brodock in Comvtats Eflex generoſe , alias 
aitt, Leventborp Frank de Hatfield Brodock is Commats Efiex generoſs quod red- 
das Arthuro Blackamore, John Whit » 100 {, quas vi debet, et wnjuſte deriner, re- 
tornable wenſe Aich-:elis - the Enty © the Capias » Alias, ot Plurics, was according 
tothe ſaid original; bur in the eaigent and proclamation, abd the enury thereof, 
tbe Deiendanc ( as the truth was\) was named Knight , and 1n Exfter Term 8 jc. he 
put in a ſuper{edea: by the.name, of Knight» and fo the Plaincif did declare againſt 
him : And the DefenJant did impart till Tromity term following » in which Term 
judgement was given againſthim by defanic by the name of Kaigh. And this AMfch, 


Term , a writ of Error was » and ut was moved by Serjeant » thar 
the ſatd original might be a » becanſc chat Job» Bazbary che Plaincits Actor» 
ney drew anote of title of the writ. in this form, London: Le Frank weper 


d: H uheid ix (omitar, Eſſex, mrlici; alias diets Leventhorp Frank de Hacfhictd Brodock 
in Comitas. Eiiex genereſo, &c, as aboce , and delivered this noce or title to the Cur- 
{1:07 of Londen, and he mittook it in this» that where in the 'firtt name he ovghc co 
be named Knyg/x , inthe fuſt name the Curftos named him Gent. as be was named 
10 the Obligation , and the ſame was the true cauie., as appeareth by examination 
of the Curhtor , and of the ſaid Attorney upon their oaths » and upon view of ihe 
!0 o- title infull Court, - And whether the ſame was amendable ;or noc by this 
Carr. , the originai being out.of another Court , fc. the Chancery, was the quetizon. 
AnJibe Cale was well argued ac the barr by Conncel of the pare ofthe Plaincit, and 
On the De'endants part, - And at length it was reſolved bythe whole Court , That 
the R: cord howld be amended by the faid Curfitosz and made according tothe note 
ortitie delivered by the Attarney tobim. | And for the betrer underſtanding of che 
Law, and of the true reaſon the rvle of our books in this and other caſes of amend- 
ments 1.1 istofee it in this Cate the faid ociginal writ were amendable by the 
<ommoen Law , or by any Stature-, and by what Starme.. And ic was refolved That 
*n original writ was Det amendable by rhe Common Law inthe cafe of a Common 
perion » 4, 13 E. 3. Amendment 63. which was before any Scarure made concern” 
17g amendments &c. and 16 E..3. Voucher 49. 29 E. 3. Amendment 68, But iD 
the Kings Cale, ina Quare dmpedit, where the writ of Quare Inepedic was preſentere» 
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tor preſextyr 6 alter cnception laken tot, and betore aniwer, by che advice of the 
Chancclior ( our of which Court this writ iiined ) pra oma Bones of the Kingr 
Bench) the writ was amended in th- Chancery, and the Detendanc Was PUT to an. 
(werro ic by the award of .he Court. V:de4 H.6.16. & 40 Aſſ. p. 26. Avd where 
there appeareth in 20E. 4.7. 10 H,7. 25. diverncy of opiruons, whether there 
were any amendmen: at the Common Law or not, It is without quettion , That at 
the Common+Law, a fanic of entry of a Con:innance , or of an Effoien}, which 
was ihe miſprition of the Court it ie If, in he torm of entry was amendable by the 
Court ; as it appeateth by 5 Edw. 3. 25. where W. brought a Precipe again 
B. who vorched to warramty C. who entired into the warrancy and pleaded to 
iflue: anda enire facies Hined , and the Jury was reſpected ; and inthe Roll it 
was centred, jwr. imcr wo C. en was ret - _ and the Vouchee) in 
ſach a powicuy in Ye - w the eatry ought tobe, . imer W.Eet tf Co 

_ ad warraxt. and becauſe this milpriion ofemry in the Roll was » > rat 
be the default of the Court, it was ( a$ in ihe cale of an Efioign)) amended by the 


too much , of 100 little , but as toon as the thing is perceived by challevge ofthe 
it (ball be haftily amended in due form,&c. Bur this Statue doch nor exrend 
10: amendment of the mitiaking oithe Clerk in proceſs co be amended in due 
form : For 15 E. 3. Amendwos 58. which was the next year after the Starmee made, 
in Detinze of 3. writings, by omuthon of one wruing in the Cominnance,all the 
ceeding was diſcomimucd , notwithſtanding the new Statute, ſc. 14 E. 3. which 
oave that the proceſs ſhould be amended, Vide 45 E. 3.19. And this Scatute-doth 
extend to a Judicial writ, of proceſs, av in Treipais the Niſ privs was to the 
of C.s. where the Record was C1. and the Jory at the Nifs prix? found 201. and the 
writ of Aſo prins was amended by force of this Statute, and made C. 4. according to 
the Records 2 H. 4. Vide 40E. 3.15. 36- 19 H.6.15, 3 H4.8& 11: 47 E.3.14- 
7E.4-15. 9 H.7. % 4 H-6-6.: But this Stacute doth not extend to an Original 
writ, not tothe writ which is in the nature of 2n Orig1nal, for the ſame is not inclu-* 
ded within this word { progeſs..) And therefore Fixchden faith in41 E. 3.14.4. if 
an Original writ want torm it is abazeable, decauſe the Original is made in one place 
and pieadable in anocher ; and by e cannot be amended ; otherwite it is 
of a Judicial wiit. /ide 11 H, 4.70. A Protection ſhall nor be amended inthe Com- 
mon Pleas; becaute it is made in another Court. So it is holden in 4 H. 6.4.4, Eve- 
ry Origiaa) wrix ſhall abate for want of form(as if the Wife be named before the Hus- 
band ) as well as if it want maiter, withour any amendment : Buc a Judicial writ 
ſhall noc abartc for wane of form, if it have ſufficient matter, 3 H. 4. 4. An Original, 
er that which is in the nature of an Orig ial (hall not be amended; and therewuth a- 
greeth 29g E. 3. Aneedment 6% i Waganer Caſe. 22 E.4.47. Vide 8H. 6.37. So 
m46 E, 3.1 wendmenr 53. 1a win of Extre fine aſſenſs Capitali brought by an Ab- 
bor agtintt R, who pizads Non diſs. c. & de hoc ponit ſe ſmper patriamy & pr ediius 
R, /envilicer ; where it ſhould be, &: pred. Abbas ſrmiler, and the jury was diſchar- 
g8d, arid it was not amended, for it was nos within the Scature which gave that the 
proceſs ſhoutd be amended im dneform ; and therefore the parties repieaded, And 
1t 15 fo know, That this word ( proceſs,) which 151he oply word 1n this Stature which 
is to be amended)jis raken in Law 1n 2. fignifications, in ove largely, — 
irictly 2 
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Joftices went to Council; ir appeareth by 39. 3. that they wen to the Parliament 


Blackamores Calc. Part VII] 


frictly - and inthe large ſenſe it israken tor all the proceedings in all real and per. 
ſonal aRions, ard in all Criminal and Common Pleas : © proceſſus derrvarsr a proce- 
dends ab originali uſque ad finem. Vide Britton 138. And in this ſenſe it is taken in 
the Regiſter Original 128. 4. 1n the writ De commands proceſſun poſt mortem C apical;; 
Tuſtic. in a writ of Ojer and Termmer, within which words \ proceſſns) as it there ap- 
peareth,is included not only the Jadicial proceſs, buc allo the Commiſſions, Iodie- 
ments>Rollss ct alia memoranda : And 1n another ſenſe this Word (procefſss) is taken 
more -iriRly » ſc. for the proceeding after the Original our of the plea Roll before 
Judgement, and thar appeareth in che writ of Error io the Regifter 216.and F, N.B. 
the words of which are; Quia in records ot proceſſn, ac criam in redditione Judicii, oc 
where recordens doch contain the Plea Rollyroceſſss all the proceeding our of it uncil 
the Judgement; See the writ of Certiorari 1n the Regiſter 167. 4, And in this ſenſe 
all aRions reals, perſonals, and mixt, and not in Pleas of the Crown, is the (aid AR 
cf 14 E. 3.to be incended. And the lame q_ by the ſaid book in 46 E. 3. 4- 
mendavent. 53. for the miſprifion was in the Plea Roll, and cherefore ic was noc. a- 
mended: and 46 E. 3.19, in Treſpaſs. difireſs iſſued Quindens' Tris, retornable 
Onind. Mich, and the Roll was, de Ozinden, Trin, ad Quinden. Hiller. and at Quindens 
Mich. ict was pleaded to ifſue, and tound for the Plaincit, and the Defendanc ſhew- 
ed this matter inarreſt of Judgement ; an the Juttices would poc amend the Roll 
( which there is called the original ) bur awarded the parties to plead agaiv. Burin 
18E. 3. cAmendment 56. the —— was in the entry ofthe efſoign, which was 
our of the Record or Plea Roll, and the tame was part of the proceſs, that is, procee- 
ding amendable by the ſaid AR ; and that appeareth more fully after. Bur upon this 
Starure there were divers opinions in divers points» ſc. Ifthe Juttices before whom 
the plea ſhall be depending by adjornment; Error,or otherwiſe ( Vide 17 E. 3.eAſ. 
p 2. ) ſhall have power to amend the miſtaking of the Clerk in proceſs in writing one 
letter or ſyllable : and alſo, if they might amend ir as well after Judgement , as be- 
fore ; and theſe doubts were declared and explained by the Statutes of 9 H. x. c4p.4. 
& 4 H.6. cap. 3. to extend roall the Juices, and as well after , as betore Judge- 
ment - And allo great doubt was conceived upon theſe words , ( writing one letter or 


pliable too much or too little,) if a word may be amended : and 40 E. 3. 34.6. Belknap 
jaich, That the Statute of 14 E.3.cep. 6. that a letter or ſyllable roo much or coo 
lictle in a word may be amended, bur where there wancech a word the Stacure ſpea- 
ket nothing. Thorp, It was hererofore debaced here before us, 1fa word fail ia che 
Record, if 1t might be amended, as if it had failed bur ina ſyllable or letter; and Sir 
Hu b Green and 1 went together co che Council, and they were 24. of the Biſhops 
and Earls, and we demandedof them who made the Scarurezifthe Record might be 
an:ended ; and the Archbiſhop, or Metropolican faid » Thar ic was a nice demand, 
and a vain queſtion of them if ic mighc be amended or not : For he ſaid, thac ic 
might be as well amended inthis caſe as if ir were buzoae Lerger : tor 1t a letter oc 
ſyltable tail in a word, it isno word ; wherefore if all the word fail ic may be amen- 
ded as well as if it failed bur of a letrer,orof a ſyllable; for chere is no more diffe- 
rence in the one caſe than in rhe other. And 39 E. 3. 21.the Queſtion alio was, it 
a word might be amended by the Staruce of 24 E. 3. And there Thorp (aid, That ic 
ſhall be amended by che Scarute, for heretofore we were in-doubt of ic ; and becaulc 
there was diverſity of furpoſme in a writs it was brought forthe ſame cauſe into Par- 
Jiament ; and the Lords who made the Stature ſaid, Their. ive was that ip all 
theſe caſes the proceſs ſhould be'amended. Note, when ic isfaid in 40 E.3-That the 


ro know the opinion of thoſe who made the Law, 11 H.4.70. Ina Precipe the 0- 
riginal was, Mich. de T. and the mean proceſs was, Mich. T, and (de) omicted > and 2 
Prote&ion was calt by the name of Mich. G, and the mean wasamended by 
the Srarute of 14 E. 3. and that a word ſhall be amended, within cheſe words letcer, 
or iyllable, and ſo much the rather, becauſe thar (de) is a word and ſyllable alſo; but 
the ProteRion was not amended, becaule it was made inanother Court. 7 H.6.45: 
conceiveth, char a tittle ſhall be amended within theſe words, letter or ſyllable. To 
pur our all which coubrs, and ro enlarge the power of the Juſtices in Amendments, 
the Statme of 8 H, 6, cap, 1 2. was madeyand<che tame ſiandeth upon 2- general parts 
2 ſe+1+ 
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{6+ 1. againit Corcupting and talttyirg of Records, by ranng , enteriining, &c, which 
Clauſe doth not concern the cale in Queliion. 2+ againit the mittaking of Clerks 
( by force of which the Amendment was in thecale at barr ) the words of which 
branch are» And ihat the Kings Judges of the Courts, and places in which any Record , 
proceſs, word, plea, warrant of Attorney, writ, ( Original, of Judicial, for ſo the Statute 
ipeaketh in the firit clau'e | parnet, or rerurn wich for the time ſhall be, ſhall have pow - 
ar to examme ſuch Record, proceſs, word, plea, wa' ram of Attorney, writ, parnell, and re- 
1u7n by them and by their Clerks,and to reform and amend m «ffirmance of the Judgments of 
ſuch Records and proceſſes, all that ro themsy in their diſcretion, [cemeth to be the miſprifion of 
the Clerks is ſuch Recor ds, proceſs, word, plea, warrant of Attorney, writ, pannel, and re= 
murn Oc, So that by ſuch mifpriſion of the Clerk, no a Fes ed, or anmnul- 
led, Note Reader, where the A& of 14 E.3. ſpeaketh only of proceſs, this AR of 8 
H. 6. is of farr greater extent, for it excendeth ro proceſs, and ro 7.ocher things, ſe. 
I toany Record) 2 werd, 3 pleas 4 warrant of Artorney, 5 toa Writ Original and 
Judicial, (as appearech by the firtt branch) 6 pannel, 7 return : io that the power 
ofthe Juſtices a3 ro amendments is by this Statuce greatly enlarged. Alſo, 1, this 
Statute giveth them pomer of Examination ; 2. Ot Reformation and Amendment ; 
3. the Sctatuce exprefierh the matcer they reform and amend g ſe. all that which to 
them in their diſcretion ſeemerh ro be the miſpriſion of Clerks in ſuch Record, pro- 
ceſs, word, plea, warrant of Attorneys writ, panvel, and return. Asto the firit, chey 
have powerto examin ſuch Records, proceſs. &c. in 2, manners ; 1. by chemielves; 
2, by their Clerks; Astco the power of Ketorma:ion and Amendment, they have 
only co doe it in afirmance ot the Judgements of ſuch Records, and proceiles; 
at alchough that their power be thus enlarged, yer the miſprifion of the Clerk ( as 
i« wazinthe ARof 14. 3.) is only to be amended. And becanle thac there ap- 
peareth prowe facie, great incertainty in our books concerning ments, (where 
a5 in truch there are not any more certain Rales inthe Law, if are well obſer- 
ved and underſtood, chan in caſe of Amendment ) it ſhall be neceſſary briefly tocol- 
le& them our of the books at large touching the Conſtruction of this Statute, And 
becauſe rhe principal Caſe was of the a ment of an Original; 1. It ſhall be ſhew- 
ed io what caſes che miſprifon of the Clerk in Original writs ſhall be amended with- 
in this Statute, and in what uot, Every Original writ fiandeth uppn 2. parts ; one 
upon an Artificial form, according to the Regiſter, and that the Clerk ought ro doe 
by his knowledge and skill, withour any in{truRion of the party : the other upon 
the true inſtruction of the party, ofthe truth and parricularity of his caſe, requiſite to 
the compoting of the writ, and that the Clerk cannot doe without the party : ſo that 
an Original wric may be vitious, by miſprifion either of the Clerk, or of the party : 
By mifprifion of the Clerk in 5. manners: 1. by miſtaking ofthe legal form; 2. by 
miſtaking of one word which is not any Latine for another ; 3.by omiſſion or 
addition of words ; 4. by miltaking of the Record, ſpecialty, writing, copy, infiru- 
Rion, note or titling of the writ delivered ro the Clerkzor taken by the Clerk for fra- 
ming of the Wric ; 5. by miſtaking of the Clerk or officer, in negligent keeping , or 
voluntary defacing, &c. of a Record, &c. And becauie thatthe Cale of Amend- 
ment in the caſe at barr was not for any miſtaking of the Obligation upon which the 
writ was grounded ( for he hath parived the ſame in all ) in which Obligation the 
Defdr, was named Gentleman, as he was in the writ; Bur the miiprifion of the Clerk 
of the Chancery was; in that he did nor follow the note or inſtruction in writing de» 
livered tohim , ſc. roname the Defendant Knight in prowo nomine, becaule that after 
the makirg of the Obligation, he was made Knight : This difference is firſt co be ob- 
ſecret: Thar if the Original writ wanteth legal form, the ſame is ſuch a miſprifion 
which is not amenJzhie by this AR, For the Officers and Clerks ofthe Chancery 
ar: bonnden by the 4uty of their ofhces to have $kill and knowledge in the true form 
of Original writs ' which are the ftonndations upon which the whole Law doth de- 
pend ) and therefore, if defe& of form of Original writs ſhall be negleQed , Tgno- 
rance, the Mother oferror and Barbarouſne(s, will follows and 1D the end all wgll be 
involved in Confution, in ſecluſion of the antient Law of the Land ; for in this Caſe 
it is true, forma dat eſſe ; and therefore it was never the meaning of the makers of 
the AR within theſe general words miſprihon of the Clerk in Original writ ) ro ex- 
rend 
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-+.© 1a:nc £0 MilzTiavn &tthetorm of the Original wiits which wouid intro 
Ces Ln omrenianct ; zad therewith agreeth a Notable Judgement, 1n > + 4 
21 & 22.in Eliz, Hatleys caſey where a wilt of Debt was brought again!t Execurors 
for a debt due by the Teiiator 4D the D:ber & Detizet, where by the form & the F:. 
ifter ic ought to be in the Dereer only, and there it 15 retolved by the whole Court, 
That it (hail not be amended ; tor the Cutterence 1s taken and reſolved , berween 
Negligence, and want © knowledge ot the Clerk,'or negligencesthat i:.the overfhohr 
of the Clerk in miitaking.as it he hath an Obiigation or Copy of an Obligation & dork 
not follow it,zthe miltaking,that 15oreriight and negligence 1n this caie and in ail }ike 
caſes; ſhali be amended by the Nature ot 8 H. 6. Bur 1gnorance,or noc knowing, (for 
ſciemia ſcicloruns eft mixia ignorantia cf the Clerk io the legal form; and courſe of the 
Original, is nNoT'a miiprition amendablc ty Liciaid Stat. So ita writ be Precize qued 
ſolvar, for Precipe qued reada, ot Warr. ( ber: 4 unde patiums baber, tor, unde Chart; ba- 
ber, rheſ« are faults of form, an4 thereiore are not amendable by this AR. And for 
the firit part ofhis difference, a$10 the Copy of the Obligation is holden in 38 7, 
6.4. That where the Clerks of the Chancery uſe co take ticling of the matter which 
the party ſhews them, It che party to have a Fermedon in the deſcender ſhew tothe 
Clerk ho that the Land deicended to one as fon and heir of the donors, and the 
Clerk draweth the writ, that the Land deicended to tum as fon, (an4 omitrerh heir ) 
if the Clerk ſheweth bis titling and will refiify the (ame, it ſha}l be amended in the 
Common Pleas; and that is, by the laid Statuce of 8 H, 6, Vide 22 E. 4.48. 28 H.c. 
29. + 11 H.7.41.6. doth agreeto the Caie of Copy. Burt if the wric waneth le- 
gal formy i: 1: not amen3abie, ide 14 H,4.10,11. 27 H.6.6. 11 H.6, 14. :4 
H.6. 26. 28 H.6,11, 2nd upenthis realon it bath been ofren adzadeed after this 
Starure of 8 H.6+:that faile Lative 1nan Original wric ſhall not be amended , be- 
cauſe it wanteth Jggi| forny and 1s tobe imputed tothe ignorance of the Clerk . 9 
H. 7. 16+ as hos }for has breve: And the Common Law is Curiovs in kee>ing 
the form of the Regiſter ; and theretore it is adjudged in 6 E. 3. 37. That whete 3 
treſpais done by divers 15 jOyDBr or ieveral, at the will of the Plaintif; yer in an ation 
2g2intt John Gar-ien of the Hol -1cal of 3.and Frere Ryp6. L, and Frere Rich, F. be- 
cavle taac this 15 the default of the Clerk for fauir of form, that theſe Freres are not 
named Confreres, as it ought to be by the form of the Regifter, the writ ſhall abate 
againlt them all, although the Gardien be weil pamed. Bur in Treſpaſs againi? 2. 
Miſnoſmer of ove of the Detendants ſhall not abate the whole wrir,bur ir (hall tiand 
again the other who 15Wwell named ; For there Herle to the ditterence, When the 
Writ doth abate by the plca of che one tor want of form, although the others hare 
pleaded to iſſue, the wric [hall abace againiichem all ; bur although that ore may 
abace the wric tor matter in fat, as by reaſon of miliaking of bis name, the writ ſhall 
and againii the others. Vide 2 H. 7.16. 11 H,7.5,6. 21 H, 7,31. 7 E. 4.10. 
$ E.4. 2.11 Af. 15. 12 Aſﬀ. p14. 27 Aſ. p.45. 9 H.6.36. 12 E. 2.brev. 670. 
12 E, 3.brev. 481. 29 H.8. 26.6. _ Plow. Cons, in the Aſſiſe of Freſh force. 

Astothe 2. manner of miſprifion in negligent writing ot a word which is not any 
Latines the ſame is amendables as imaginavi, for imaginaius eft, it ſhall be amended, 
aSit is adjudged in11 H,6.3.17. So wasitadjudged in 3 E. 6. as Serjeant Bend- 
loes reporieth, That where 10 a writ of Aiel the writ was ave, for avis, it was a- 
mended. 

Apd as to the 3. manner of miſprihon 10 negligent omiſſion or addition of a thing 
which it appeareth he himlelt ought to have added, or omitted of Courte ; as for 'ea- 
ving cit Dei graiia in the Kipgs vtile, it ſhall be amended, 22 H.6.8. So 3 E.G. as 
Serzeant Benalres reporteth, thele words in a Parizvione faciend. (oſtenſur. quare nor fe. 
cer ) were leic out, and was amended. Vide 35 H.6.6,1c. 2 H. 7.11. 9 H.7.19., 
for addicion of that which 1s apparent ought to be leic our. Bur omifſion, or addit1- 
on of any thing which altereth the torm ot the writ, is not amendable; as addition; ©: 
omiſſion of Detinet, as It appeEareth in 11 H,6, 14, or addition of deber, as appeareth 
in22E.4. 21,22. 

AS tothe 4th manner of Miſprinon, ſc. of the Recor? or Specialty, &c. See 21 H. 
6.8.22 H.6.43. 37 H.6. 34. 19H. 6. Amendmert 47. 8E, 4.4. 

As to the 5th manner of guiprinon, in negligence of a Clerk or Officer,not in wri- 
1ng, 
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ring, 6c but an peg) igen keeping of the Recordsz of in \olunary defacing of wemcg//f Him 

w tbe Record at ee rey or _ © 40 Trixit, 24 El'z, the Cale / Z 
was, Henry F 4x4ltin late Earkot Arandel, in the reign ot Quecn Mary luffered a++ _ 
Ce SA erpaſilogs Mannocrs,and ot Linds.and -ſeanements in p County: 4 9s | 
of Sufſzxey and the Origapal writ upon which the Regavery was had , being greater *Y 
and broader than the othes writs of che fame file; by the-pegligence of the Officer 
through ofxen hard ling of icy a great pait of: this Wiicy hich 'was more ſpacious tha 

the reit was obliteratey and worn out 1o that but ome-Leiter of many of the names, 4. 5nIw. 
of divers ofthe Mannorscould be perceived;buc the names of the Mapnors were iru- J— 
ly recited as well inthe Count (which alwayes doth briefly recite the wric ) as in the? © 
Haber faciaa ſeam : and. wherher this Ocigival- wagamendable, of not > was a #24 
oreat. on berween Philig Howard kai of Araxdel+.c0zin and heir of the (aid 
Hor karl of Aruzdel, and the Lord Lumen ro whom the faid Hey Excl of Arun- 

del bad conveyed divers of the faid Mannory &G. And to Reſolve this Queliion Sir 
Chriſtepher Wray, Chiek Julice of Exgiand Sir £4: Anderſon, Chiet Juitice ofthe 
Common Pieas, Sir Kegor 4{arwoed, Chiet Baron of the Exchequer,and all the other 
Joftices of England, aflembled themſelyes togethes, -Audic was retolved by them 

all ma vere, 1hatthe Original writ ſhould be amended according to the other parts 
vithe Record, ſc, the Conn, and the Hebers facias ſoimaexs ; and thac this miſprifion 

apd n-gligence of the Clerk in keeping of the Original wig ſhould be amended by the 

faid Statute of 8 H.6. for bere doth not apgesr any wart of knowledge in the Clerk, 

buc mitprifron and negligence in the keoping of the wks Which isa miſprifion with - 

ip the Letter and meaning of the AR; and the ruhes.inthis caſe, becauſe it was in 

a Common Recovery (offered by ailene ofthe pazties for aſſurance of Lands. And [5] 
although ie is enacted, That if avy Record: or parcel rhegeot, wrir, recurn» patnel, 
proce!s,or wartant of Attorney in the Kings Courts, &c+ ae voluntarily Roln, carri- 

ed away, withdrawn, or avoided by any Clerk, that ic (ball be felony, the ſame doch 

not proves” That if the Original writ, of other part of the Record be rolumarily ſo- 

len, &c. that the ſame cannot be ſupplied and amended by the ocher parts of the 
Record : For it was Rejolved that in both Cales, ag well where the Record becom- 

eth imperſe& apd erroniovs by voluntary oftence gbthe Clerk, as by bis careleſs neg- 
ligence, for all is in the geversl word, Miſpritzgn ofgbe Cleck. Bur if ſuch part of 

the Record which is ſoitolen, &e. or which appeareth not , cannot be {upplied by 

the other parts of the Record, nor by any Exzemplification made of the Recard, then 

ic cannot be amended : And (ec the fitlt clauſe of thisjAR of 8H. 6. giveth remedy 
amoongit others, where avy lubliraction, or diminucien is of avy Record» proceſs, 
warrant cf Attorney, Origibal writ, &c- And according worbis Reſolytion a fine was 
amendet of Mich. 8 jec, as appeareth by the Order ape Rulg of che Cour following, 
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{ rempton. Mich. 8. Jac. Regis, 


Lipcoln if. In fine levas. i» Cur. hic is Ot ab, Santti Hillarii Anno regns Dom. Eliz, 
wnper Regie Anglia 16, mer Robertum Tyrwhice miltem, & al. quer, & Edmund 
Dighton Armiger. & al. deforc. de Manerus de AMagna Sturton, Parye SUrton, et al, 
in Com. pred: Qua conuſftat (ur. ſuper viſe pedis ejwſdem finis, quod per bumid:tatem ac - -J 
ris, et pluviaes fwper illaw deſcenden' idems pes finis adeo obliterars oft, & multe lines e- | xy 
j#{dem taralt. delete, ita ut legi non poſſuns ; tamen per breve de Conventione, &t Dedimus - 
petefF atem de copuitione mde capiend. as per Concordians ot notan ejuſdem finis ſazis liquet 
& appares 0/95, EI verba in codews pede prins {cript. Ideo ordinas, eft , quod pred. pes 
frmis cums praclam, ſuperinde indor (ac, per Chirographe Je nove reſcribacnr ea quod concord, 
cam pred. brevi de Convent, Dedimus poteſt atems,, Concordia, & nota cwſd. fins » & cum 
aliis preclam. indw ſar. (uper pedes fintuns e11ſds Term. Et quod pred. pes fivis fic obliterat. 

4 filac, inde abſtrahatur, Et pred. pes fins (ic de novo reſcript. in loco ejuſdem affile- 
tur, 

And this briefly ſhall ſuffice for amendment of miſprifion of the Clerk iv an Origt . 
nal wric. And as to the caſeat barr, the Rule otthe Courc was in theſe words + 
Crompton, Ordinatum eſt per Car. bic ſwoer audits Concilts mtrinſque partis ot oxaminarie” (161) 
nems Clerici Curſift ar, London T Attornat. quir. Pe II ſua in Cor, bic , quod 
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hes additio ( generoſo ) nomini defend. in prio © parte brevis ovigmal, de debito C3 
mw on et _= in [4 hic menſe Michaelis Anno regs Regis nunc ſeptimo, et vo 
miſpriſiones bn Records et proceſſ. egoſd. placiti proinde ſubſequtn, emendentar, fiam (mi- 


in another Term, as avpeareth 7 H. 6.26: 35 H.6.37.38H.6.1. 7E.4.26. 9 
E. 4.5. 33 H. 6, 2.Vid. 38H46.33.and 30 H: 8 Br, Amendment 80, for the Kings 
Cale, X 
But it isenaRed by the Stature of 36 E. 3.cap. 15. Thar for the antient forms 
2nd terms of Declarations no man be prejudiced, ſo chat the matter of the Aion be 
fully ſhewed in the Declatation and the Writ, Yd. Evelcighes caſe , 13 Elz, Dyer 
299. by the'Srature of 36 E, 3. 6.15. the Declaration having ſubſtance ſhall noc a+ 
bate for form. Vid. 28. H-6. 8, Ina wru brought by Jobs Gargrave againit The, Bea- 
mond, upon an Obligation , and the Obligation was , Noverin » ©&c, me Thomam 
Beamond gener, &c. Jo.Gargrave*withonr addition) And the Wric was, Precipe &c, 
reddar Johanni Gargrave Armigere , with addnion, and it was moved, that 
1t might be amended by the Srarure , for it is the miſprifion of the Clerk : Bur it was 
adjudged , That the writ ſhouid abate for this variance, and ſhall not be amended as 
it ſhould it it were on the Defendanrs part ; For where the ſurploſage is on the 
Plainrifs part , as well inthe writzas in the Count » a man cannor amend his own 
Count, And this Judgement was after « be ſaidStatnre of 8 H.6,which proverh char 
the aid firſt clauſe of this very AR , which ſpeaketh of addition or diminution , &c. 
extendech only ro corruption and miſdemeanor in addition or dimipution, and in 
vitiating ofa Record , and not where it 18 done i rei vericate, although it be by 
miſprihon. Vid. 4 E. 4. 14, A ſpace inthe Declaration for che place where the Ob- 
ligation was made » was not amendable in another Term. And this which hath 
been ſaid of a Count ſhall ſuffice. 

Other parts of the Record ate, Plea in Bar » Replication, &c, And regularly 
matter of ſubfance in them,andefpecially matters of fa& ſhall not be amended in a- 
nother Term » as omiflion ofaverment'3- £r boc paratus oft verrficare, &c. For in 
ſome caſes» as in Avowry, it is not of necefliry. Bur colours which is of courle , 

[5] and inwhich there is miſcpriſion of the Clerk, ſhall be amended. And the Record in 
another term may be amended by the paper book of the Office , for ir was the miſ- 
priſion of the Clerk in the entrivg of it , apd no faulc in the party or his Counſel. 27 
H. 6.6.10H. 7.23.25. 11 H.7.2, 20 H.6.18, 27 H. 8.1, Miſprifion of a Cer- 
tificate of a Record npon a writ of Error ſhall be amended according to the Record , 
22 E,4.46.and 21 H.7.41. Bur the ſame is by expreſle proviſion by the ſaid Sta- 
wteof8 H. 6, forit was the AR of the Judge » Which was pot amendable by the 
ſaid branch of the AR, as ſhall be after ſaid. Arhing apparent to be a miſ-priſios, 
which the Clerk of courſe ought to have added , withour any infiru&ion of the par- 
ty » althongh it be 1D a material point , ſhall be amended in another Term. As 
1m debt brought , the DefenJant ſaith » That he oweth him nothing ; e: de hoc port 

fe ſuper pat! iam, et pred. defendens fimiliter ; where it ought to be , pred. querens /- 
m1i[ter , 1t ſhall be amended by this AQ of 8 H.6. 11 H.7. 2.,4cc, which caſe was 
not amendable by the AR of 14 E. 3. as it appeareth by the book in 46 E. 3. before » 
for the firlt AQ ſpeaketh only of proceſle , andthis Act ſpeaketh of Record and plez- 
So in an Action brought agaipſt Sir Roger Towneſend , he pleaded in bar, and conclu- 
ded, the which matter pred. Johaz, is ready to averr , where it ſhould be Rogerms , 
and it was amended by rhe adviſe ofall the Juſtices; as it is reported in 11 H. 7. 25- 
And as to the Writ of Nifs prizs , it is 10 know , That the nuſ-prifion of the Clerk 
of the Treaſury, who writeth it, is alſo amendable by this Staruce, and robe made 
according to the Record , bur with this Caution , ſc. That the Record of N+ſ privs 
have ſuſhcienc matter in ic ſelfeither expreſſed, or implyed,ro give authority to the 
Juttices of Nift prins to try the iſſve ; for they cannot cry any iſſue by torce of the 
Searmes made thereof , without aurhority eivento them by writ of Ni/ privs apd 
{ot is adjudged in 11 H. 6. 11, in Debt againſt Z. S, husbandman iflue was taken » 
I: 


«—- P » 
Es. FEOP -1 
- *S ty F 
* £ - 2 
br 4 
*% 


II 


Part VIIL, Blackanaves Caſe. 801 


i th. 


it ne were hu>bandman die 118 perrationss brevis; and the Writ ot Niſs pride was, whe- 
ther he were husbandman ( omirting theſe words , die impetrationis brevis| which was 
che material point of the itJue ; bur the Roll was well, and che Jury paſſed for the 
Plaintif , and found that che Defendant was husbandman 4 dre imperrationis brevis, 
and the writ of Niſs prizs could not be amended by the Statute ot 8 H.sg. becaule 
the Juſtices of N:f: privs have not power to try the ifine contained in the Record , 
becauſe that be insperrationis brevis was lefc out inthe Nifs prime ; and if the Jullices 
of N1{i prizs had taken the verdict accordiog to the iſſue inthe wric of Ni/ prins that 
he was husbandman generally , withour ſaying die imperrationis brev:s , it had been” 
contrary to the Roll ; for which caule it was awarded , That the Plaintii ſhould ſuc 
a new Venire facias, But 9g Eliz,. Dyer 260, 261. In « pattition by Wotton againlt 4An- 
thenuy Cook and Temple, who appeared, and Temple conteſled the partition , and , 
Jadgemenc given accordingly, ſed ceſſes execurio, Cook conveyed title in leveralty , &' 62] 
and traverſed the ſuppolal of the writ 3 and Count, 4bſque bo the Plaintit maincain- 
edche wric and Count , et hoe peric quod inquiratur per patriams, et pred, Anthonius 
fpmilizer » 1deo 12, Oe. And in the Record of Nsþþ privs the ifſue was well reci- 
ted, and no part thereotlefr out. But where the Plaintif concluded , & hoc petir 
quod inquirater per periam , by the negligence of the Clerk of the Treaſury y the wric 
of Ni/: prins was, & pred. ſmmiliter , leaving our this word Anthonixs in the c)o'e and 
ypyning of the iſſue. And furcher, the J ucy encred inthe Record of Ns prins was, 
hater Wotton Plaintif, and Cook and Temple Defendants ; where Temple had made a 
conteſſon of the partition before , and (o a iiranger to the ifſue- Bur the Record 
which watranted the ſame was well enough , And notwithſtanding theſe faults and 
miſpriſions , the ifſue was tried at the N:ft prin, and afterwards by the Rule of che 
Court of Common Pleas » the verdi&t was well caken, and the faid miſptifions 
were amended ; for \ufhcient authority was given by the writ of N3fi priss ( which is 
but the tranſcripe of the Record ) to try the 1iſue, and rotake the verdiat, If a man 
declare of damages of 1001, and the Record of Niſ privs is 100 5. and the Jury give 
damages 20/4. the N/s prizs ſhall be amended and made 1001, according to the Roll; 
for it 1s the miſptifion of the Clerk » which doth not change the ifſtie. id. 11 H. 7. 
14,10 H.7.25.4. and ſo was itadjudged in 2 H. 4.6, See 39 E, 3. Bre, 105. 7 E. 
4-15. See atter when miſprifion of the Clerk in the entry of the rerdi& or judge- 
ment , which are other parrs of the Record , ſhall be amended. As to the . word 
( Word ) the ſarne hath been explained before. | 
Asto this word ( Plea ) it hath been explained before in the word (Record)which 
ucludeth ic, 
As to( Warrant of Attorney ) See 23 H\ 8, Amendment 85. 24 H. 8. eAmend- 
47+ 2 _— 105. 2 Eliz,Dj.180. 5 Ele. Dy. 225, 6 Elix, Dy. 231. But when no 
Warranty of Arturney is put 18 it is not remedied by this AR. As to the words 
Pannel and Retorn, in what caſes miſprifions of then ſhall be amended within this 
Scarute , Vid. 2. £44. 7. 9 £.4+14. 33 H.6.42. atcer the Shetif is removed , of 
dead, &c. 37 H. 6.12. 3 He. 7.14. 12 H.7.19, Burno Recorn is not hclped by 
this Stacute. 
And it is to be noted , That thoſe things which are amendable before the writ 
of Ecror brought , are amendable after the writ brought ; and if the infe:iour Courc 
doth not amend them , the ſuperiour Court may amend them. 
It is neceflary now to ſhew two things , 1. Whar things are not amendable by 
this AQ of 8 H.6, 2, How many of them, not remedied by this A& , are remedied 
by other Statutes. Astothe firſt this AR of 8 H. 6. cap. 12.northe ARtof 8 H.6. 
cap. 15.do not extend to 14 miſprifions. 1. They do not extend to want of an ori- 
gina] , burto miſprifon of Clerks, #s igafofeſaid. 2. They do not extend ro mil* | g1 
prifion of form inthe original , either falſe Latin, or variance from rhe Regiſter: 
2. They doe not extend to a material vatiance betwixrt the original and the Count.4+ 
They do not extend to inſufficienc trialſe. when the viſne is miſtaken;but miſprifion 
of the Clerk in the entry of che verdi& be amended in another Termaccording 
to the Note found by the Jurors : ſo was it adjudged in Rewer cafe , in the 5 part 
of my Reports, 29 & 30 Eliz.2.b. 5, They do not exrend to a Jury retorned 
the Coroners » where the Sherif ought £0 _—— it & 8 contra. Vid. Bainbams caſe 
111 2 in 
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10Lne 5 Pall ot my Kepo ts, fo. 36, b, Vid. 1 Ti 23 Eliz, Dyer 367». 6. They 
doe not extend to atrial, where no return 1s endoried upon the Yerire facia, 
Rowlands calc in the 5 part of my Repo: 1s, Mich. 35 & 36 Eliz, fo.41.6, 7. They co 
not cx'enJtoatrial, where one appeareth who was not retorned upon the Vertre fa 
cias, The Counteſs of Rutlands cale in the 5 partot my Reports» fo, 42. 8, They 
do not extend to a Retorn of the Venire /4c, as without the name of the Sheri, g, 
They do not extend toa ſeotail, want of colour, ipſufhcienc pleading, or to any 0- 
ther detaulr of the party y or of his Councel. 27 H.6. 10, I8E.4.3. 2CE,4.6,21 
H.6. 28. for the Statute extendeth only to mitprion of Clerks. 10. For the ſame 
realon they doe no: extend to any Error or miſprition of the Judges in any Term pait. 
2 R, 3.11. 9E.4.3./id 30 H.6.1. Bur milprivion of the Clerk 1n the Entry of 
the Judgement of a thing which is apparent , and not of neceliity, is amendable , 
as the miſtaking of the ſumming of the Arrerages be:ore) or pendent the wric of An+ 
nuity ſhall te amended. 35 H. 8. Dyer 55. 11. They do not extend to that, where 
the Jultice of N:ſ prixs taketh the Veraidt poſt ipſum diem in bancs, 1 Ae. Dyer y7, 
& 33 H.6. 25. 12. They doe not extend to want of Warrant of Attorney, 1 3,This 
Statu:e nor the Statute of 32 He 8.cap., 30.do not extend to help any of the imperte- 
Rions, where a vervidt is given upon an iſſue joyned berwixt the Demandant and 
the Vouchee ; or the Tenant and the Vouchee , as it was relolved Mich, 1 & 2. 
Phil. and Mary , Blendlees caſe. Bur it any Error in Law be in the Judgement , as 
ideo in mi( ericordia for pro capiatur \ Ot e comya, or the like; it 15 not amendable in an- 
other Term) as it hath been ofren times adjudged. 1 4. Nor do they extend toan ap- 
peal , not topleas of the Crown » por to apy proceeding upon them, tor they are 
excepted ; nor to the amendment of apy exigent , to make aby one tO be outlawed, 
&c.20H.6.18. 7 E. 4.16, 22 E.4.7.38 H.6.3. 21 H.7. 34.7 H. 4. 27. Now 
mil; rifions not remedied , neither by the Statute of 32 H, 8.cap. 3c. nor by the $ta- 
cure of 18 £liz.cep. 14, 1, All the ſaid miſprifions not remedied by the laid Sta- 
rute of 8 H.6. remain yet not remedied by any Law or Statutezor where no verdict is 
given upon ifſue joyned : As if Judgement be given upon Confelſon, Demurrer , 
Nihil dicit , non = infor matus , or otherwile than by Verdi of 1 2 men upon itive 
joyned. 2. When a verdi& uponitlue tryed is given, 10, Miſpritions are noc re- 
medied by the Statutes of 32 H. 8. 18 Ehz.or any other Statute ; but yer remain not 
amendable> 1. Material variance betwixt the original and the Count , as it isre- 
ſolved in Biſhops caſe , in the 5 part of my Reports, 2. when the Original or Count 
wanteth ſubſtance. Vid. Freeman caſe 41 Eliz.,in the 5 part of my Reports, 3. Ioſut- 
ficienc trial, ſc. when the viſne is miſtaken , and verdict paſſech. 4. When there- 
rurnof the Jury is by the Coroner , where ic ought to be by the Sherif, and « comr4a. 
5. When the Sherif doth not pur his name to the retorn of the Jury. 6. Where up- 
on the venire facias, Fc. noretorn. is endorſed 1 although that verdict palleth. 7. 
When one appeareth , and is {worn and entred, others give verdict who are not 
returned upon the YVenrre facras. 8 Inanappeal, or plea of the Crowno , as 10- 
di&ments, &c. or any procceding upon them ; for _y are excepted in the {aid AR 
of 8 H.6.and 18 Eliz, andthe Stature of 32 H. 8. doth not extend ro them. 9g. Al- 
rhough that verdi& upon iliue tried be given for the Plaincit , yer if upon the whole 
Record it appeareth to the Courr,, that the Plaincit hath no caule of aRion, he (hall 
never have judgement , and the ſame is not remedied by any Statute , as it hath 
been ofcentimes adjudged. 10. An Error in Law by miſprifion of the Judges in the 
Judgemenc entred in another Term is not amendable by any Statute. If che Plain- 
Lifin an Aſſize recovereth , and hath not pur in any warrant of Attorney , this Ec- 
ror was not remedied by the Statute of 32 H.8$.as it appeareth 20 Eliz. Dyer 36;- 
for the words of that AR are , for lack of any warrant of Actturney of the patty a- 
aint whom the iſſue ſhall be tried : So that when the verdi& paſſeth for the 
laintif , the lack of warrant of Atrurney for the Plaintif is not aided by that Sta- 
cure , por e contra, bur the ſame is belped by the Statute of 18 Eliz. for there ihe 
words are general ( for want of ay warrant of Attorney) ſo that theſe words extend 
as well to lack of warrant of Attorney of the pairy for whom , as avainſt whom the 
rerdi& paſleth, F 


Caſes 


—_— 


— 


Myghts Caſe. 


TO — 


Caſes in the Court of F[ardr. 


Trinit, 7 Jacobi. 


Mygbts Caſe. 


N the Court of Wards this Term, Ir was reſolved by the 2 chiet Juktices and the 
chief Baron , and by the Court of Wards, That where jeferey Myghe with his 
own money purchaſed 12 acres of lands, late Lumners to him and ro Symon ord. an 
Enfantyto them and their heirs, holden of Queen Evz. by Knights ſervice; That 
this original purchaſe could nor be averred to be by coliuton , to take away the 
wardſhtp which might accrue after the death of Jefferey Myght , becauſe the ſaid 
Jefferey was never tole Tenant tO the King, nor by the death of 7efferey in reſpect of 
tae ſurvivor , by torce of zoyntenancy , any ward{hiy or primer feitincould accrve to 
the King, 2. It was reſolved , That no feofment which jefferey could make of his 
moyty could be averted to be by colluſion, torake away the ward(hip or primer (ci- 
{:n due by his death ; for it no teoiment was made , no benefit could accrue to the 
Queen by his death. Alſo he is out of the Statute ot 32 and 34 H.8, for the Sta- 
tute of 34 H. 8, which is a Statute of explanation , ipeaketh caly of a ſole ſeilin in 
fee; for the wor.is are, having 4 ſole eftate or imereſt in fee-fimple , &c, 3. It was 
reſolved , That when the Father makerh a feofment tor the advancement ot his witez 
preferment of his children, or payment of his debts , that the ſame cannot be aver- 
red upon covinor collution , ro give cauſe tothe Queen to ſeile all the Land ; for 
the Statute of 32 giveth power to the Tenanc to diſpoſe 2 parts to ſuch uſes; and the 
Statute of 34 H. 8. doth explain y Thar if all be diſpoled , ig ſhall be good for two 
arts, and ſo upon the confideration of both the Statutes, no averment can be of any 
Evi in ſuch caſes, for the claule of 34 H.$. concernipg Covinis. 1f any perſon, 
Cc. baving eitaie of mberizance, of or in any lands, &c. holden of the King by Knights ſer= 
vice in chief, or otherwiſe of the King by Knights ſervice » hereafter hal give , will, de- 
viſe, or aſſign, by w {, or other att executed in his life , his manors, &'c, by fraud or covin 
ro Any per ſon for years, life, or lives , with one remainder over in fee, or with divers re- 
mainders over for term of years » life, or in rail, with a remainder over in fe ſimple , &c. 
or ſhall convey or make by fraud or covin, comrary to the true meaning of this att , any e- 
ftater conditrons neſnaltres, tenuresrwr comveyances , ts the iment to defraud or deceive the 
*; of his prerogative, primer ſe:fin, &c, which ſhould or ought to accrue or grow, & ec. by 


or after the deceaſe of bus or therr tenant by force , and according to the for mer Statutes and 
of this preſent alt and declar ation , and the ſame eft ates, and other conyeyances, being found 
by office to be ſo made ard contrived by coum, fraud, and deceit » 45 15 aboveſwd, comrary 
to the true meaning of the / ar former alt , and of this alt , that then the King ſhall have 
aſwell tbe werd(hip of the body , and cuftody of the lands » © c, 4s livery, primer ſeiſm , 
Cc. which ſhould or ought to appertain to the kin 
of the ſaid former eA # , andof this preſemt eAtt , as though no ſuch eftates or conveyan- 
ces by covin bad never been had nor So that this branch oftentimes doth reterre 
this clauſe of Covin to be contrary to the true intent and meaning of the former AR, 
and of this AR: And therefoxe it is firſt to be known , what is the true incent and 
meaning of the AR of 32 H.8. And the ſame appeareth by the words thereof , /c. 
That all and ſingular perſon and per ſons having, &c, ſhall have full power and amboricy , 
to give, diſpoſe, will, or aſſign, by bis laft Will in writing, or otherwiſe, by any Alt or Aits 
lawfully executed , two parts, &c. toor for the advancement of his wiſe , preferment of his 
children , and payment of his debts , or otherwiſe, at his will and pleaſure, And the 
words of the Statute of 34 H, 8. ſhall have full and free liberty, power, and authority , to 
gore 


» &ccording to the true intent and meaning 
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we diſpo ce, will , or aſſt n t0 any perſon od perſons, Te. wo parts 5 Oc. Upon 

& ich ref being k——_ rogether, it was Reſolved by the 2. chief Jabioes, 

an1 the chief Baron » and the Court of Wards, That in all Caſes when the 

[5] _Kivgs Tenant conveyeth his, Land ter.lile, yetrs, & ml to his Children, 
Js nm [Hor when a Stranger was joyned with the heir 1D eſtate, or when a Remainder 
"FF; /- jinfee was limited in tee, or when an eliate was declared by Will (all which Caſes 
7 - were out of the Statute of HMarlbridge, and in which caſes no colluſion could have 
been averred» as appeateth by Sit Grerge Ciſoar cale in the 6. part of my Reports, ang 
by our books thefe cited ) that in all tuch Caſes , now by the expreſs words & the 
Clauſe of 34 #8. concerning covin and colluſion, covin may be averred for the Kips 
ut only for a 3+ party and not for the 2. parts , tor both the Acts have enabled the 
NiogsT epantsto diſpoſe of 2+ parts at their wills and pleaſures, as appearerh by the 
expreſs words of both the As; apd therefore where no covin could have been alle. 
eed for the Kipg in the cales a&reſaid before this AR, now covin may be alleved for 
the 3. part only, and thereof the ARt of 32 H.$.doth purezamples, [c. That he may 
convey 2. partsor the advancement bf his wife, preferment of his Children, and pay- 
ment of his debts:(againlt which po colluhon could be averred by the Common Law) 
and concludeth wyb general words, or atherwiſe at bir-will and pleaſure : And it was 
objeaed, That in cafe where che Kiog may take advantage ot colluhon apparent , or 
averrable within the Statute of Aſarlbidge, cap. 6, de his qui primogenies es beredes 
inhale exiſtextes feoffare ſolem, &c. ſc.toadvance only his ſon and heir of an e- 


tarSio feefimple, if ſuch eovin be found by ofhice> the King ſhall cake beneftic there- 

of. To which ic was Aniwered and Relolved, That by the expreſs words of ; 2 H.$. 

which eableth the Tenant to convey 2- parts for the preferrment of his children,che 

Quees ſhall avE bug the 3- part ip tuch caſe, tor the ſaid branch of 32 H. 8, doth 

concludes gg7 law, ſtatxite, cuſtoms, or other thing to the comr ary notwirh taxding, And (0 

the avon, var in mary caſes remedy tothe King, whese he had not aoy before, 

and in ſome caſe more benefit to the tubje& chan he had before, And the caſe of 
HMyght a8 to this poim was ſuch, That Jeffery Mogi beiog ſciſed of divers Lands 

4 - and Tegeinents 1n the of Norfolk, 10 fee, ſome of them holden of the Queen 
'F $.. . in Cophs, made feoffments of divers parrs of them to divtrs particular uſes, to his 
þ brother and others of hig blond; to ſome of chem for life, and ro ſome for years, the 
Remaindet to The. Myghe his ſon and heir apparent ip cails the Remainder co 7efery 

his yourger ſon in rail, che Remainder to Anze his daughter in tay), (he Remainder 

to Ed. cMond. in tail ——_— to Jeffery his ſon in rail, with ſeveral Remain- 

ders over in caz};che; indcr in fee 16 Ta, Mygbr in tee, And it was found by 

bs citarts and teoffments were by fraud 


office af.er the deartiof Jeffery, that all 
ative, Ward and Marriage, and that 
afterwards accompliſhed hisage of 21 


[165] andcovin to deceiverhe late Queen 
; without ifine; afcer whoſe death ano- 


Themas was within the ag© of 21. y 
years, and before Livery Thomas the ſon 
theroffice was found 3.7ac. all the ſpecial matter, and Qu. Ez. granted the Ward 
and Marriave of Thoma the ſon ro Richgrd Chamberlain, &c. and that Thema the 
x after his full age dyed wizhonc iflge of his body before apy Livery prolecuted, 
nd that Jeffery the ſon is his brother and heir, and within age, and alſo next beit 10 
ghe ſaid Jeffery che Father: And ic was Reſolved by the Court of Wards in the time 
of Queen El/iz., That although the Covin was found by office, chat yer the Queen 
ſhould haye bur a 3. part of the proficsy and not the whole, for the cauſes and reatons 
aforeſaid, and accordingly rhe Queen had bur the 3. of the profics , which coo- 
curreth with the Reſolution before. It wasalſo Reſolved by the Jaftices, That 3t- 
rer che death of Thewas withour iſſue, Jeffery ſhould nor be 1n Ward, for the Covis 
could not extend to Jeffery as heir of Jeffery the Father , for at the cime of the Feot- 
ment he wasthe yo ſon, and the Remainder was limited to him to take eftet 
after the death of 7bv. the eldeſt fon wnthouc iſſue , and che Queen had once taken 
advantage of the Statute after the death of Jeffery, and after the death of T hows the 
Son he could net be in Ward ; For Jeffery the fan claimed by force of a Remainds 
and Thewas had nothing bur in tayl, and he is dead without iflue. And it was allo 
Reſolved by the ſaid Juttices, That if the Kings Tenanc leave a 3.parc to the King, 
that no covin or collufion can be averted for the 2. parts, for the words and intent ; 


i” 


Parr.VIll.  DighaCake, _— 
boch che As was) that the King ſhould be ſatisfied with the 3. part. And there 
with agreeth Dyer 1 © Eliz, in the Lord Dacre: cale, where it is ſaid, That the ſame 


is che true meaning of both che (aid Statutes beiny Pn together, 
| | 
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Degbyes Caſe, 


31R £verard Digby, ſeiſed in Fee ofthe Mannor of Stoke in the Connty of Rutland, [6] 

and of the Mannor of Tikes ip the County of Leicefter, holden ( by way of admit- 
rance ) ofthe King by Knights ſervice i» Capite, by at executed in his literine » and 
before any Treaſon commurted by him, did convey the ſaid Mannors to the uſe of 
himſelffor life, and afterwazds co the ule of his eldeſt ſon and heic apparent in cayl , 
with divers remainders over fo his other iſſues; and afterwards the faid Sir Ev.Digby 

was attainted and execuced for the heinous and horrible powder Treaſon commirted 
after the ſaid Conveyance, his eldeſt ſon being chen within age. The Quetion 
was, Whether the wardſhip of the body, or of the 3. » ofche laid Mannors fhould 
be ro the King by fpree of the Statutes of 32 & 34 H.8, And ic was Reſolved by the 
2. Chief Juſtices, the Chief Baron, and the whole Court of Wards » That the King 
ſhall never bave Wardſhip or Primer ſeifingbur where there js an heir al or ſpe- 


cial. For the Sctaryges of 32 & 34 H.8. give Wardſhip or Primer tothe K1 <> 
be is no deſcenc : as ifthe Kings Tenanc convey his of: £ Hay 


rn a fhis wife, prefermenc of hischildr wment ofhis debes;*, = | 
the advanc of his wi 1s En, Or pa is aw _ Þ.\ 
bur doth not give Wardſhip or Primer ſeifin in apy caſe where there is not any heir WCh 
general, or ſpecial ; becaule chat Wardſhip or Primer ſeifin ought to be of the Land * © 
of ſome Aunceftor who hath an heir. And the words of the wrze of Diem clanſit ex- 
tremun of Mandamu1,as well after as before the ſaid Statures age, Eg quis propingquior 
beres es fit, Allo a9 a> to be ſued in the pame of che Kgyr: Bur it was a- 

d, chat in ſome caſe the King ſhall have Wardſhip or PrimerJyjlin of the ſor, al- 
rhough the Father be atcainced of Treaſgn; and the be corruph, And th [166] 
Tenant in tayl of the Kings gift to boldfy Koi ts ſervice in Capre hd! i 
ed of Treaſon before rhe Stature of 26 H.8$. ed his ſon wichiffaces in this caſe, 
alrhough that che bload is corrupt , yer becauſe, that by force of the Starute of Don 
condtienalibus, the Land notwit ing ſuch attainder doth deſcend co the ſon, he 
ſhall be in Ward co the King, becaule he is a ſpecial heq.in ſuch Caſe. And the - - 
ſame is proved by the book of 7 H. 4. 33+ where the cafewas, King K. 2. by bis Let - 
rers Paremis did granc divers Mannors, &c.to Themes Holland Earl of Kent, to have 
and to hold to him and the heirs o#his body, and afterwards the Earl, 1 H. 4. made 
InfurreRion, and levyed warr againſt the King, and committing that Treaſon, was 
Killed wichout Judgement, his ſon Ed. within age ; after whoſe death the ſaid Tho- 
mas Earl of Kexs was attainted by Parliament ot High Treaſon ; and further ic was 
Ordained, Thar all his Lands io Fee ſimple, and no ocher ſhould be forfeited ; By 
reaſon of which AR of Parliament, the King ſeiſed the ſaid Mannors, and they were 
in the Kings hands during the Nonage of Ed. the ſony and afterwards the ſaid Ed. ac 
his full age ſued our of the Chancery a Writ of Mandamss , by which the ſaid gilt, 
and tenure, and that the aid Ed. was heir per formax doni was found ; and thereup- 
on the ſaid Ed.came into the Chancery, and prayed to have Eivery: And there it is 
reſolved by Norton, Tremain, Hulls, Hank fordand Thirning > That in ſuch caſe the 
ſor ſhall be in Ward, and although that the King ſeileth as for forfeicure for Treaſon, 
yet when the King is in poſſollion, the Law will adjudge him in by reaſon of Ward - 
ſhip, becauſe che ſame is his beſt right ; For the Law doth more reipe& a ſmall e- 


fate during the minority of che iflue by right » than a great ellate in Feefimple by 
Wrons, 
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wy The Earbef Cumberlands Calc, Pac, VI, 
ons. Bur there Markbam het, That whenthe Kingievieth any Eand by fortei- 

__ of Treaion or other caufe clarming fee, akhongh that one who cleimmerh 2 Riohe 

in the-Land comerh into the Chancery, and preyeth # Mavdewss,thole of the Chan- 

cery ſhall nor grant it * and Gaſcoign (aid, That all the matter 1D this caſe is, 1: the 

U SJ, Writ of Mardams: i\ined well out of the Chancery, or not ; and all this appeareth 
"on Dy the aid bock. And it was agreed, if there be Grandfarher, Farher and Son, 
4A Y th, and the Grandfather is Tenant 1n tayl the Father is atcainted of Treaton, and 
—_— dyeth !ciled, although char the þloofh be et” yet ghe, Land ſhall deſcend to the 
EE Son prr for mam aorh, and this ray winery, for the Sgp is i by de- 
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Mich. 7 Jacobi Regis. 


The Earl of Cumberlands Caſe, 


FA N the oreat Cale ofche Eat! of Cumberland heard in the Court of Wards this Tecm, 
(6) before the Earl of Salicbury Mr. of the Wards and Liveries, with the affiftance ot 
the 2, chief Jaftices, and Chict Baron tor the Caſtle and Mannor of, Shipern in Cr avs 
&c. in the County of York » Tt was holdenby the 2. Chief Juſtices and Chiet Bacon, 
That where Kivg E. 2. by his Letters Patents had granted che ſaid Caftle and Man- 
nor of Skipton itt Craven, &c. 10 Robert de Clifford in tay, king H. 6, oranted as it was 
found by oftice ) The, Demino Clifford ( Colo and heir of the body of the ſaid Robert 
de (lifford) reverfion. pred. Caftri CHanerii de Shipron in Craves, Ofc, cum ſuis per» 
tin. necnos Czftrum & Manerinm pred, which, admitting that the ſaid grant in tail 
co the faii Robert de Chfford was vord, ( which was only pur by way of admittance , 
vi hout prejudice to any of the parties | that yet the laid Catile and Mannor did 
; als by ihe later granc to Tho Lord (iifford in tee- imple 4D poſleffion. For the intent 
of King H, 6. was; that be ir in potſefſion or reyerhon, it ſhall pale , and che words 
aorce with his intent ; for fit he granteth the Reverſion, rf the eftate tayl was 
090d ; and ii be ettare ray! wis not good, then he furcher eranterh the laid Mannor 
10 pofſeftion and fo his words mw his Letters Patenrs doe agree with his meavine, 
:rd both of them with the Law. As many Leaſes made by the Kipg » and other bis 
rFregenitors before him) to one to begin after the determination of ſuch a Leaſe,if che 
L-2fe be cd, and if the Leate be nor good from ſuch a Feaſt, and ſuch Leaſes are 
, goed, Note Re:der, Asro the recital ofan eſtate tayl, or Leaſe for life or years,by 
/ thele words: mertionatar fo e conceds, or dinrites, &c. was but of late, (and yer a cood 
In ention ) but the ancient form was torecite the firlt grantzand togranc the Rever- 
ſion. and further to grant the Lands in potſefſion, and theſe ſeveral orants in a Patent 
are 28 good ani firong in Law, as if the King by a Parent had reci:ed the eff ate t2y), 
ard granted the Reverfions and by another Patent had graced the Land in ; ofieſſon, 
withour Q"*{1400 the one and the other ſhall be good; fo is ic when the ſever:! 
erants are con:eined in ove avd che fame Patent ; for fruſtra fir per plura , quod ficrs 
poteft per panciora. Andthe opinion of Heſſe) in 9 H. 7. 2. is good Law, if it b: well 
vnd-ri:00d. for ron in legends, ſed '”n intelligends leges coniſiung. For where he faith, 
Iri* clear. i{rhe King incending to ratifie andconfirm a grant made by his predecel/or 
of a Franchiſe by his Letters Pacents , and he ratifierh and confirmeth the eftate,and 
further addeth this clauſe; Dams & concedimas; the ſame is but a void orant, which 
onohrt tobe intended, that for fear of forfeicnre of the Franchiſe the Pactentee rock 3 
Confirmation of the Succeſlor King, which is ſufficient ( before office found of rhe 
foricirvre ) to ciſcherge the Patenree of any forfeicure ; and there he well ſaid, that 
the |ubſequent words, Damn et concedims, are but void ; for the King in ſuch caſe 
l1z!h not any eltate gramable ic Law before office found » ard therefere of necefliry 
it 
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ic ought ©o take ettect by way of Confirmation,and cannot cpure by way otorant; and 2. 46 £5 
all chis appeareth by H»ſ*y: reaſon expreiigd inthe ſaid bdok, why Damuyrer toncedi. | 

7s in ſuch cal are void: for (as he 12th) it ſhall not pals by this Confirmation, 2nd px ; 
by grant the ſame ſha!] enure by way of Confirmation, and 'no* by way of grant , Via, « Al net 


Oo 


11.E,4. 1.b. 7 H. 7.14. Plow, Com. 397. But inthe Caſe at barr there is nor any 
Confirmation which pretuppoſeth, that the King hath nor bur a title or rivht nor 
erantable, bur both eit utes as well of the Reveriion as of the polietfion, are orant 2bte 
eltates, and io not like to the caile whica 1s put by Heſſey, And when the Kinos 
Charter may be taker totwo intents, and both intents are cffeRual and 9004 ; A 
many caſes 1: ſhall be taken co tuca intent which is moſt beneficial for the King » buc 
it ir may be taken coope intent good, and to anotner intent void and of none eff, 
i ſhall be caken and conlirued co luch intents that the Kings grant ſhall take effeR ; 
2rd the ſame ip Judgement of Law liandeth with the Kings intent, for it was rot the 
Kings intent to make a void grant, And therewith agreeih the book in 21 E. 4. 44, 
the Abbot of wal:hams caſe : the realonand rule of which book doth over-rule the 
caſe now in Queliion : /c.eicher to make the grant good; either of the Reverfion) if 
the former grant in tayl was g004,or of tae pollefiion,it che former grant was void: or 
if no grant was at all» but not to make the Kings grant utterly void ,-as well of the 
Rererhov, as 0t rh- potiefſion, whep the King hath either the Reverfion;er the pol- 
ſeffion in him. So1t was holden, It che King grant rotwn illud marcrinm ſunm de D. 
0: totams illam R ettoriam (ine advocationem de B, that if the King hath a Mannor cr 
Farm, and non Mannor, of a Rectory 1mpropriate, or Advowſon, and no Re&ory, 
that which the King hath ſhall gals; tor.the effect of the grant is, be it Mannor or 
Farm, Rectory impropriate; or Aavowlon, that which the Kivg hath in truth (hall 


pals. 


Hill. 7: Jacobi Regis. 


Paris Stoughters Calc, 


Aris Stoughter was feiled of the Mannor of Over ftoughrer in the County of Gleu- [168] 


ceſter, ro him an the heirs males of bis bodyy and had iilue Chambers Steughter, 
and dyed ; By wric of Maxdamss 2 jac,ic was found, that the ſaid Paris was \ciled 
' of the faid Mannor, as is aforeſaid, and dyed iciſed the 2 2. of Feb. 40 Eliz. and that 
Chambers was his ſon and heis ; and that the ſaid Mannor was holdenat the time of 
his death of Queen Eliz.. as of her Mannor of Netherball in the ſaid County by Fealcy 
and Renx, in free and Common Socage, &c., Trin. 7 Jacobi 2 melins mquirenduns was 
awarded, reciting the former office coenquire acc. £9 this point , whether che {aid 
Mannor of Overffowghtey at the time of the dgach of che ſaid Pars were holden of the 
King in Capite by Knights ſervice, of otherwile by Knights ſervices By vertue of 
which writ ic was found, that the ſaid Mannor was hoiden at the time of the death 
of the ſaid Paris of the late Queen Elizabeth by Knights ſervice z as ofher Mannor 
of Nether Stoughter, and that ar the rim of che raking of the ſame Inquiltion , 'the 
faid Mannor of Overſtewghter was holden of the King which now is, by Knights'ſer- 
vice, as of his Mannor of Netberball, , And it was clearly Reſolved by the 2. chief 
" Jultices, and the Chief Baron, Fhat the. ſaid Writ of CHebus inguirezdum was repug- 
nanc and void in it ſelf, and gave nat awtboricy to find ſuch office 2s was found. For 
the ſaid Paris dyed 40 Eliz, And the writ of Meiins 1 proowre was to enquire 
whether ar the time ofthe death of the ſaid Paris the ſajd Mapyor of Operſfowyhrer 
was holden ofour Lord the King which now is, which was imp ollible and repugnanc, 
That in «Amro 40 Eliz, the ſaid Mapnor of Over faughter ſhould be holder of our 
Lord the Kings who then was Kingovly of Sanyo, and not of England, 9 - 
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thouch that che finding were well, yer for as much as it was wWithoucr the warrane of 
che writ) all was inſufficient and void, and a new writ of welius inquirendum ooh 
to be awarded. Vide F. N. B. 255.6. that welins inquirendum (hall be awarded won 
2 (urmiſe in Court that the Lands are of greater yearly value than is declared in the 
Office : and by the like reaſon apon furmite chat they are holden by other ſervices - 
or that he is ſeiſed of another eſtate than 1s reciced in the Office. Bur it was reſolved, 
Thact if upon the Melis inquirendum in cheſe caſes it be again found ag2in(t the King, 
the King ſhall not have a new wcit of Melins inquirendum, and that for 'L caules. 
1. becaule that then there ſhall be no end thereof ; bur ſuch writ ſhall be intivice, 
infinitum m jure reprobatuer , 2. As if, if a writ of Diem clanſic extremuns,c; Mandamus 
; & c. are found againli the King, there ſhall noc be a new writ of Diem clau/; extre. 
MM « 4 444” mum, or Mandamns awarded : So it upon the Melins it be tound again(t the King, no 
=% cAlelins (hall be further awarded. Vide 1 2 Elsz. Dyer. 292, The welins is in the na- 
= 0) ae) ruce of the firſt writ of Diem clawſit EXETER, 3. It Otfice be found tor tne king, the 
of + > ru tparty may craverſc it,and 1ithe traverſe be tonnd againit him, ic makerh an end of the 
_— | arr So if it be found for him who tendreth the Traverle;ic ſhall bind the Kine 25 
» odio «> /. tothis matter. And when the firlt Office is found againlt the Kingzand the welins in- 
I quirend.a\{o,the King cherby 1s bound co have an other Melins inquirend.tor the lame 
- matter,for the comparative degree is above the poſitive. & the ſuperlative aboce the 
comparative, and no COMPATative upon cOmparat Ive, NO More than {uperlative 220n 
ſuperlative. Buc if upoD the melins inquirendum it be found for the King; yer the "ar 
ry grieved may traverie 1t : Andirt ſands with reaſon, That when Office 1s tound tor 
= Kipg,that for as much as the parry grieved is not concluded by ic,bur may craverie 
it: ſo when ic is found againſt the King, for as much as the King cannocr iraverle it, 
thac he ſhall have a writ uf melixs inqurrend. and yet the Regifter hath not any writ in 
ſuch caſe. Note Reader, It appeareth by the Statute of Lincoln, made 29 E, 1. that 
at the Common Law the Eſcheators uſed to leile the Lands of the Kings Tenant be- 
[169] fore Office ; and therefore ic is enacted by the Stature, That when Inquiſi ions are 
found by writ before Eſcheators, qued nibil tecerwr de tpſo dom, rege, &c. quod teins 
abſque dilatione mandetwr per breve dom. reg. de Cancel, percipiend. quod eſcheatores de 
terris et tenementis fic in manus dom, regis per ipſos capt. manns (nas amovean omnins Cc, 
ſalyo ſemper domins Regi quod /+ poſtea Eſcheatores ſuas mantis amoverint per bveve 1y\us 
domin: regis, ut pred. ejt, aliquid comtigerit invent's ins Cancellaria vel ad Scaccarium vel 
alibs in Cur. ipfins dom. regis per quod cuftodia terraruns amt tenensentorum cornndem , de 
quibus Eſcheatores nanns ſuas amoverint in forma pr ed. dom. Regi pertineant, quod tarim 
premuniatar ille per breve de Cancellaria, &c. And this AR doth not make againtt this 
Reſolution, for 2. cauſes. 1. Itisa Rule in Law, and afirmed by this At, That 
where the Kings hands are once removed by matrer of Record) there for any antien- 
rer title thanche amover, the King ſhall nor reſeiſe upon any new Office found with» 
Out a Scire facies; and that appeareth in 28 H. r dy a E.4.51.Hide5 H. 5.2.4. 
Buc in che caſe at barr there was ever any feiſure into the Kings hands, and by cory 
ſequence there could be no amoving, and rherefore this caſe is clearly out of this Sta- 
cute, 2. Atthis day»the Eſcheator before Office found, cannot ſeiie 2ny Lands in- 
ro the Kings hands, bur the ſeiſure ought to be afrer the Office found , and that ap- 
areth by the Statute of Weſt. 1. cap, 24. Vide 5 E. 6. Br. Office 55. and many ocher 
and ſo is the common experience ac this day ; and therefore the calc at bat 
is our of the ſaid Statute. And true it is, That after Diem clawſit extremum, or Man: 
dams: , &c. awarded and found againk the king, no new writ of Diem clan/it extre- 
mum of Mandamns, &c, {hall ilne, as ic is holdenin 4 H. 7. 15.& 16. 14 E.4, 
$. 15 E.4. 11. 8 Eliz, Dyer, 248. & 249. But if ſuch caſe a writ of Mclns inqw- 
renduns (hall iſſue forrh, as is aforeſaid, and as the common courſe in the Cour of 
Wards is, and always hath been ; and with this difference all the books are recor» 
ciled, and agree, & fic imerpretare et concordare leges legibus eft optimus incerpretand 
modus, Bur in good diſcretion no meliss inquirendum (hall be awarded aſter Offce 
found againſt the king, witbour ſight of ſome Record , or other pregnant marter for 
the king, for avoiding of vexarion of the Sub. Yide 1 2 Eliz. Dyer 292. It ish 
by Office, upon a Diem clawſit extremun, that the Land was holden de Dom::x4 Fey” 
na, ſed per que ſervitia Juratores ignor aut, whereupon a Melins inquirendum was _ 
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ed, by which the Tenure was found of a \ubjeR and all points cerrainly foand, by 
chat the ficit office is void in all, by the, ſenile of the Scaruce of 2 E. 6.cap, 8, And ail 
theſe Reſolutions were affirmed for good Law, AM. 8 Jac. by the laid Chief Juſtices (6) 
and Chict Baron in Scephen Garvers caie in the Court of Wards, for Lands in Farſchy, 
and Sreepeng in the County of Lincoln, asto the {aid Writ of Mehr inquirexd. where 
x was tound by the ficit Ottice, that the Lands were holden of Ex/tace Hart Eſquire 
and his wifes as iothe right of his wite ot their Manoor of Steeping : and upon the 
Melbins ic was found) that the Lands were holden of Sic Ed. Corr knight » as Of his 
Mannor of Aonktborp, ani notwichitanding this variance of the offices, yet it was 
Reſolve as above, That no new writ of Melis ſhould i.ive forth » for the reaſons 
and canſes betore alleged. 


Paſch. & Jacobs, 


Towrſons Cate, 


Ibam Tourſon, an Idect from his birth, by force of a Remainder afcer the death # 
of his Father, was joymely (eiſed with his clder brother tor term of their lives, (179) | 

the Leficr did purchaie the ettate ot the elder brother, and cook the of the Ide- * 
ot, and all rhe profics of the Lands, and afterwards liam Toxrſon was Ideoc/ oj */ / 
from his birch by inquituion ; The Queſtion aas, Whether the king ſhall have the + / © 
mean profits of the moyety trom the time of the firſt ſeilin of the Ideocty, or from the = 4, f** /s . 
rime of che office : and it was reſolved, that the king ſhould not have the profics, bur + 7 Hf": : 
aker the office : and yer co ſome imcenc the office (hall have relation from the time /..). — 
of the birth) ſc. to avoyd all mean as done by the Ideor ; and therewith agreech ' 7, £-»» =, \ 
Fe N. B. 202.6, & 18 E. 3. Scire fac. 10. 32 E. 3. Scire face 106. 50 Af. p. 2. Vide 14> fs L, | 
Beverleyt caſe in the 4. part of my Reports: Bur for the mean profits, it ſhall not have ,<./l £ 58 
Relation, bur from the time ot the office found ; for the ſame appeaxrech of Record, OY ; And 
that the king hath right co ſeile the Lands: As if the kings Tenans commir Felony, [7 /<- bolt 
Awne 1 Jac. and afterwards Anno 3. he is attainced forthe ſame Felony , and aiter= 8 _/,,, .,4 * 
wards Ano 4. all is found by office z Now this oftice ſhall have relation co the cime 4 
of the Felony to avoid all mean alicnations and incumbrances ; bur for the mean 
profits, it ſhall have relatiog tothe time of rhe Attainder, for then the kings ticle 
appeareth of Record z and therewith Plow. Com. 488. & 38E. 3. 31 33. by 
Lon BH RE Lg - 52. and there my —_——_ —_— 

ve the Cuſtody, by reaſon of a Seigneurie, as in Wardſhip, there, 
the LIES s from he time of the death of 
the Aunceftor, for the king bath ip by reaſon of his Seignotie, and he loſech 
his rent and (ervices in the meantime. Bur the king bach the Cultody of an Ideor (5) 
Ot aries, y lg as pen. 1A Hoe royal proceRion, becauſe thar 
his SubjeR is nor 2 arg a 199 9 7 gg vr 0s ans y- be hach; 
and this proce&ion doth begin by the office found. And the Starute of Prerogativs 
Regis, cap. 9. faith, The King ſball bave ward of the Lands of natural fools » _—_—— 
profits, &c. to find thens their neceſſaries, &c. by which ic appeareth thar the king 
take the profis from the time that he is charged with the of the Ideoc, and 
his family neceſſaries, &c. and tha is after the office found ; ſo char when the king 
ſeiſeth, in the _ ofhis regal proteRion, a8 in the caſeat barr, or nemine dſtrittio. 
wr, a$in caſe of alienation of land in Cape withouc licenſe, or of marriage of his 
wi 'dow withour licence, there» after office found, the king ſhal\ nor have any of the 
mean profics before the office; a it is holden in 8 E. 4.4. 49 Af-p- 36, But when 
the king ſeiſeth by reaſon of a former righe or title , there the king ſhall have che 
mean yrofirs from the time of his right or ticle 4 a8 i8 Aſp, 18. from the 
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ce =_y in conhideration of 1300 /, was ſold to Sir Gerrard Fleetwood, The Qveliion was, 
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Sir Gerrard Fleetwoods C aic. 
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— from the time of the alienation of hig 
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rime of :he Condicton broken 41 E. 3. 21. : ; | | 
Tenant in Morrmatn ; -nd 1f the Lands are holder of others, trom the time the title 


care tohim, 46 E. 3. Forfeiture I S, upon the Statute Of Weſt. 2. Cap. 45+ which ot - 
veth the Contra formam Coll-nionis trom the time of the alienation; tor by the'e acts 
the kings title ard right doth accrues wide 35 E. 3. Vill. 22.40 eAſſ.p. 35. 9E.4,5. 
And in the principal cate no prendent can be tound, that the king was aniwered the 
me.n vrotits before the office found: bur only ater the o!hces and fo the Quare in 


Stamford Pre rogat;va Regis 74. well retolved. 


Paſch. 8 Jacobi. 


Sir Gerrard Fleetwoods Calc. 


Ir W.lliam Fleetwood, Anno 5 Eliz, was poſſeſſed of a houſe and certain Lands in 
Pynrer in the pariſh of Harrow in the County of Add. tor certain years yet en- 
ducins) «ni Anro 36 Eliz, he became ceneral Receiver of the Revenue of the Cour: 
of Wards, &c. and entred into 20 Obligations, each of them of 20c!. with Condition 
ro make a yearly perſeR accompt before the 20, of Jane, &c. And alterwards upon 
ſeveral accomprs m the years 36, 37,38,& 39 Eliz,he became indebted to the Queen 
in great ſums of money : and he being (o indebred), by his Indenture, 10 Feb.4c Eve, 
in Contideration of 11co /. did bargain and (ell the faid Leaſe to James Pemberton, 
by torce whereof he entred and was poſſeſſed thereof : which mean Conveyance,and 


whether thefaid Lands be now extendable , or lyable to the kings debt. And al- 
chough ir is at the choice of the Sheriff, eicher coexrend or toiel! a Leaſe fo long as 
x remainech in che Kings debtors hands, as appearcth in the books of 31 ff. p. 6. 
38 Aſ.p.4. 14 £.3-16, 7 H.6. 2. &c. Yet it wasReſolved, That the 1aid ale 
of the rerm ſhould bind the King, becauſe rhe term was but a Charrel : and there 


 tesle * nwas nocovin in the Cate, and a ſale bona fide of Chartels is good after Judgement, 
Foe. f 5/ © bt not after execution awarded, as appeareth in 2 H.4. 14. per Curiam 9 H. 6.58. 
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1t H.4.7. and of the Free-hold or Inheritance which he hath at the time of the 
Judgement in caſe of a Commop perſon, and from the time one becomes the Kings 
debtor, 5 Eliz.. Dyer 224; 225. Sir Will, Cavendiſhes Caſe, And the cale in 50 Aſ. p 
4: was urged © the Contrary, where the kings debtor crook a Leaſe to bim and his 
wife for yeatsy and before execution the Husbend died, execution was fued again 
the wite, for that was the a of the Husband, and be had power of the term at ehe 
time of his death) and the wife came to the ſame withour-valuable Conſideration, 
and in a manner continued the interett of her Husband. And Coke chiet Juttice ſaid, 
Fhat a Receiver or other Accomprant ſhall nor be in worſe caſe than a felon of tray- 
ror, who may afrer the Felony or Treaſon, and before conviRion , fell his goods 6»- 
24 fide, be they chatrelsreal or perſonal, forhis maintainance, 
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Y Office after the death ot Sir James Hales, it is found that he Gied !Ciled of di- 4 ; 
-ers Lands in the County oi Kent in Fee-limple, whereof part was holdenfof £977) © 


the Queed by Knights lervice i= capiceand that Chenie Hales was his ſon and heir,and /£- 5”.Þ 
within the age of 21 years, and in Ward to the Qgeen, and afterwards Chenie Hales // /., 
did accomplith his tull ages as appeareth by the computation of the fic Otkce, and, £ Fa *Y - 
to he was 1D truth, and he tendred his livery, and was admicted to it, and within the 3 © Js of 
uſual time given him tor the protecutionot the Livery, by deed indented,he bargain,” . Ce i» 
ed and ioid part of the 1:id lands to another in tee, and died alſo within the faid time, / &- / £2 * 
And 2. Qettions were moved, 1. It the Livery of the jaid Chewe Hales be loſt by , 4s 

his death. 2.Whether the itjues and profits of the Lands fo aliened,after the tender . P fs F # 
of the Livery and death are to be aniwered tothe King for the want of the Livery, 

and tor what time, And ic was agreed, That at the Common Law , the King ſhall 

bave Primer (cifin when the Ancetior dieth his heir within age, and was in Ward, 

and that the Statute ct Prerogativa Regis, is bur an afhrmance of the Common Law 

ſc. The Kiog (hall have Primer terlin atcer the death of ſuch as hold of him in Chiet of 

all Lands and Terements, whereot, &c. of what age ſoever their heirs be, cakins the 

iſſues, &c. uatil be bath taken homage of 1uch heirs. For when he hath been in 

Ward, he upon his Livery ſhall pay buc bait a years profit ; and when he is of full age 

2 whole years profit : and that was ty, Common Lay for no luch diltin&ion is made 

by the ſaid AR. And it appeateth by@h&Att,-T he Primer leifin is, that the King 

ſhall cake the profits of the Lands uotil he hath raken homaze ; the lame is as much 

as toſay, until be bath ſued [.1.ery, tor von his Livery he doth his Homage; ſo that (] 

the Kings Intereit 15 {ubyect to this (wrt) which 1s alimitation in Law; then when 

the heir at his full age icndreth his Liiery, which includeth tendring of his homage) 

the ſame is all that the heir can doe, and theretore it no Laches be afterwards in the 

heir in the proſecutor of his Livery he ſhall hav& as muct#advancage by his retdgt, 
as if he had done his homaze. and had had his Livery when he made his PR 
the convenient time which che Law gizerh to the heir for co proſecute his Liveryour 
of the Kings hands atcer render , is 3. monieths, becauſe 'many things are requiſite 
and necef}ary wich great care and diligence to be well and duly followed inthe pro- 
ſecurion ibereof, then *henthe heir dyerh within the aid time : ſo that the doing 
ot bis homage, and i1ing oa of his Livery without anyaylt in him, is become im- 
poſlible - of God, impetentia its hoc caſu excuſ# legem, and in } udgement 
ot Law, the Kings intefeſt by (the faid Limication is determined, as it the King had 
raken the homage of the heir when he made his Tender, And with this Refolucion 
agree all the preſidents of the Court, and theretore-when the heir doth render his 
Livery, the Court of Wards tor fear of death hath uſed to rake collateral aſlurance 
tor thar which is due to the King. But ifthe heir afrer be cometh ot full age , oc if 
he be oftull age at the time of che death othis Ancettor » dyeth wichour any tender, 
the Livery is gone, as is aforelaid. Bucthe King ſhall ' have all che mean profics cill 

the dearth, for default of cendet z bucifthe tender be puriued, or ifwithinthe time 

it become impothble by rhe aR of Gods: ſc-the death ofthe heir , there che King by 
Law is barred to have che mean proficsyas is aforeſaid. Hide Stamford prerog. 12,13, 
&c. And it was Retolced that in this cafethe Kiogs intereſt was determined by the 

death of the heirs (o that the bargainee might enter and occupy the land withour any 
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rime of ihe Condit10n broken» 41 E, 3.21, trom the time of the alternation of his 
Tenant in Mortmain ; end if the Lands are holden of others, from the time the title 
came tohim, 46 E. 3. Forfeirere 18, upon the Statute Of Weſt. 2. cap. 45+. Which gt. 
veth the Contra formam Collnionis trom the time of rhe alienation; tor by thele acts 
the kino« title ard right coth accrues vide 35 E. 3.Vll., 22. 40 eAſſ.p. 36. 9E.4,5. 
Ang inthe principal caſe no preiident can be tound, that the king was aniWered the 
me.n yrofies before the othce found: bur only atcer the othice, and fo the Quzre in 
Stamfords Pre rogativa Kepis 34. well relolved. 


_—C—_— CS — ——— —— 


Paſch. 8 7acobi- 


Str Gerrard Fleetwoods Calc, 


It W.lliam Fleetwood, Anno 25 Eliz,, was poſſelled of a houſe and certain Lands ir 
Pymer in the pariſh of Harrow in the County of Miad. for certain years yet en- 
ducinv> :n1 Arnro 36 Elie, he became general Receiver of the Revenue of the Cour: 
of Wards, &c. and entred into 20 Obligations, each of them of 2oc!. with Condition 
to make a yearly perſeR accompt betore the 20. of June, &c, And aiterwards upon 
(everal accomnrs 1n the years 36, 37,383,& 39 Eliz,he became indebted to the Queen 
in great ſums of money : and he being lo indebced, by his Indenture, 10 Feb.40 Elie, 
in Contideration of 11c0 /. did bargain and ſell the faid Leaſe to James Pemberton, 
by torce whereof he entred, and was poſleſled thereof : which mean Conveyance,and 
in conhderaiion of 1300 /, was fold to Sir Gerrard Fleetwood, The Queliion was, 
whether theſaid Lands be now extendable , or lyable to the kings debt. And al- 
chough it 1s at the choice of the Sherift, eicher roextend or tolell a Leale fo long as 
if remaineth in the Kings debtors hands, as appearcth in the books of 31 Af. p. 6. 
38 Aſ.p.4. 14 £.3-16, 7 H.6. 2. &c. Yet it wasReſolved, That the (aid 1ale 
of the term ſhould bind the King, becauſe the term was but a Charrel : and there 


was no covin inthe Cate, and a fale bona fide of Chattels is good after Judgement, 
© but noc after execution awarded, as appeareth in 2 H.4. 14. per Curiam, 9 H. 6.58. 


11 H,4.7. and of the Free-hold or Inheritance which he hath at the time of the 
Judgement in caſe of a Common perſon, and from the time one becomes the Kings 
debtor, 5 Eliz. Dyer 224; 225. Sir Will, Cavendiſhes Caſe, And the cale in 50. Aſ. p. 
4. was urved to the Contrary, where the kings debtor took a Leaſe to him and his 
wife for yearsy and before execution the Husband died, execution was ſued againſt 
the wite, for that was the a& of the Husband, and he had power of the term at the 
time of his death; and the wife came to the ſame withour- valuable Conſideration, 
and in a manner continued the interelt of her Husband. And Coke chief Juſtice ſaid, 
That a Receiver or other Accomprant ſhall nor be in worſe caſe than a felon or tray- 
tor, who may after the Felony or Treaſon, and before conviRion , (ell his goods bo- 
24 fide, be they chatrels real or perſonal, for his maintainance, 
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Paſch, 8'Jacobi. 


Hales Calc. 


Y Office atter the death ot Sir James Hales, it is found that he Gied eiled of di- 4 
ers Lands in the County of Aer 1n Fee-{1mple, whereot part was holdenfof (172) &— 
che Queen by Knights {ervice in capie;and that Chemie Hales was his fon and beir,and/£{ £4 yo 


within the age of 21 years, and in Ward to the Queen, and atterwards Chenie Hales // /.. 
did accomplith his full ages as appeareth by the computation of the fick Office, and | - / 3 
io he was 10 truth, and he tendred his livery, and was admicted to it, and within the © * yeus's p 
uſual time given him tor the protecurtion ot the Livery, by deed indented,he bargain«,/ , Cs 0 1 
ed and told part of the 141d lands to another in tee, and died alſo wichin the ſaid time, & £23 # 
And 2. Qnettions were moved; 1, Ii the Livery of the ſaid Chemie Hales be loſt by , 5» Hades FL 
lis death. 2. Whether the ues and profits of the Lands fo aliened;atcer the render. © /. 45 4s j 
ot the Livery and death are to be aniwered tothe King for the want of the Livery, ” = "A | 
and tor what time, And ic was agreed, That at the Common Law » the Kine ſhall 
have Primer (cifin when the Ancettor dieth his heir within age, and was in Ward, 
and that the Statute ot Prerogativa Regis, is but an afhrmance of the Common Lay , 
c, The King (hall have Primer leiiin atcer the death of ſuch as hold of him in Chiet of 
all Lands and Tene:nents, whereot, &c. of what age ſoever their heirs be, takins the 
iſſues, &c. until he hath taken homave of iuch heirs. For when he hath been in 
Ward, he upon his Livery ſhall pay but iait a years profit, and when he is of full age 
a whole years profit : and that was the, Common Law, for no inch dillin&ion is made 
by the ſaid At. And it appeateth byth&Att,. Thar Primer leifin is , that the King 
ſhall rake the profits of the Lands until he hath raken homayve ; the lame isas much 
as to ſay, unil he hath ſued L.1:ery, tor von [115 Livery he doth his Homage ; fo that [5] 
the Kings Incerelt 15 [ubject to this (##t4l) which 15 a linitation in Law; then when 
the heir at his full age tcndreth his Liiery, which includeth tendring of his homage, 
the ſame is all that the heir can doe, and theretore 1t no Laches be atterwards in the 
heir in the proſecution of his Livery» he (hall have as much advantage by his rendgt, 
as if he had done his homaze. and had had his Livery whenhe made his tender, and 
the convenient time which che Law gicerh to the heir for co proſecute his Liveryour 
of the Kings hands atcer render , 1s 3. moneths, becauſe'many things are requilite 
and necefjary with great care and diligence to be well and duly followed in the pro- 
ſecution thereof, then hen the heir dyerh within the {aid time : ſo that the doing 
ot his homage, and iuing oat of his Livery withour any faylt in him, is become im- 
poſhble by the act of God, impotentia in hoc caſu ExXCWſ at legem , and in Judgement 
of Law, the Kings intefelt by the ſaid Limiration 1s determined , as it che King had 
taken the homage of the heir when he made his Tender, And with this Relolucion 
agree all the preſidents of the Court, and theretore-when the heir doth render his 
Livery, the Court of Wards tor fear of death hath uſed co rake collateral aſlurance 
tor that which is due to the King. But if the heir after he cometh ot-tull age , or it 
he be offull age at the time of che death ot his Ancettor » dyeth without any tender, 
the Livery is gone, as is aforelaid. But the King ſhall have all the mean profics cill 
the death, for detaulr of tender z bur it the tender be puriued, or ifwichinthe time 
it become impoſſible by rhe act of Gods ſc: the deach of the heir, chere the King by 
Law is barred to have che mean proficsyas 18 aforelaid. Yide-Sramford prerog. 12,13, 
&c. And it was Relolced that in this catethe Kings intereſt was determined by the 
death of the heirs (© thac the bargainee might enter and occuvy the land without any 
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Paſch. 8, Jacobi Regis: 


Sir Henry Conflables Calc, 


Ic Hewry Conſtable Knight 1 5 December 5. Jac. died ſciſed of an eſtate in Fee-fim- 
ole of Lands holden ot the Kipg by knighcs ſervice in capite, Henry Conſtable his 

jon and beir beig within agez and made a knight in the life of hig Father, 1 July 7, 
. Henry the Son did accompliſh his age of 21 years. Henry the ſon did cender his 
ivery afcer che death of hisFather before his age of 21 years and continued the ſame; 
And the Queſtions were, 1. Whether the protics of the ſaid Lands ſhall be ſaved co 
che Kivg by the (aid tender and cominuance. 2, Whether the King ſhall have the 
rates within the age of 21 years. And both Queſitons were nnd againſt 
the King) and that the King ſhall have Primer (eifin, as it he had been of 21 years ac 
the tire of the death of his Father , becauſe that the King being! the Sovye- 
raign of knighthoo4 ,i hath adjudoed him of full age to doe knights ſervice in 
the life of his farther, for the reaſons reported at large 1n Sir Dr«e Druries Cale in the 
6- part of my Reporrs, All which were affirmed for good Law by the 2.Chief Juſtices, 


ard Chief Baron. 


Tri. 8 Jacobi Regis, 
Virgil P arkers Calc. 


Irgil Parks? (eiſed of the Mapnor of Fuſhill in fee holden of the King by knights 

ſervices as of his Dutchy, of Laveafter, Arne 27 Eliz., made a Feoftment of one 

half of the ſaid Manor to fobn Coxwell and others before marriage, to the uſe of him- 

ſelf for life, and afterwards to the uſe of Afery Corey, who be then intended to marry, 

for life, for her Joyncure,and afterwards to the uſe of himſelf in tayly with divers Re- 

mainders over, apd afterwards he married the ſaid Mary; after which marriage, ſc. 

39 Eliz.the laid Virgil didleale the other half of the ſaid Mannor to che aid Jobs 

Coxwell and Edw, Long tor divers years for payment of his debts and legacies, and at- 

terwards made hjs will, and by the lame deviſed 1000 4, in-portions to his younger 

6 - .; / , - children» and dyed his ſon and heir within age. And the Queſtion was, If the King 
64 o/ ». © ſhould have the 3.part our of the half of the Mannor in leaſe only,or out of the wives 
< /*, +4 halfand this half alſo, And it was Roſolved, That for as much as the advancement of 
YA /- 44+, his wife is as well withinthe Statute, as payment of his debts, and preferrment of bis 
- Children & for as much asthe operation of cheScaruee principally takech its effec by 
the death of che Kings Tenan ;For this caulealthough the eliate of the wife hath the 

precedency» It was Reſolved, That the kings 3. part ſhould be raken equally, out of 

both halves. and not our of the half ſo leaſed only. And ſo was it Reſolved in Afich. 

41) & 42 Eliz, betwixt Kewington and Savage » and 23 Eli, in Thyans caſe; and 

therewith agreeth che Common Experience of the Court of Wards. 
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Paſch. 28 Ez. which is entred, Mich, 25 &26 
Eliz. in the Common Pleas, rot, 144. 


Domwmans Caſe, 


SER Homas Dowman Eſquire, and Eliz. his wite, brought an 

A Ailiſc of Novel Diſſeiſin betore John { lench, and Francis [ b } 
$ Rodes Jultices of Aſſiſe in the County of Tork, again(t £4. 

V avaſor, George Vavaſor » and others ; and complained 

themſelves ro be ditleiſed of bis treehold in Spaldington , 

Willszof#t and Southcave in the 111d County) Ge, and made 

his plaint of 6 houles, 3co acres ot land , 100 acres of 

meadow , and 200 acres ot patture; And all bur the 

ſaid Ed. Vawaſor pleaded Nul tore nul diſſerſin , And the 

ſaid Edward pleaded , That one Peter YVavaſor Eſquire 

was (cited of the Tenements atoreiaid pur in view , and now 1n plaint in fee; A- 

oainlt whom eAndrew Wwmdſor E\quire , William Vavaſor, and others 2 fan. 15 Eliz. 

brouzhr a Writ of Entre in the Poit of the Tenements atoreſaid , againlt the (aid Pe- 

ter Vavaſor , retornable Oftob, Hill, at which day a common recovery was had againtt 

him with ſingle voucher , and executed by habere facias ſeiſmnar, 4 Feb, &cs qut 

quidem recuper atio in; forma pred. habebat , and was to the ule of the laid Peter for his 

lite» without impeachment of waliey and afterwards to the ule ot his eldelt {cn in 

tayl, and ſotothe 9th. lon in Seigniority in tayl , and for want of tuch uiue ,to the 

1aid Ed, Vavaſor, brother of the (aid Peter for his lite, without impezachmenc of walle, 

and afterwards to the uſe ot hiseldelt ſon, and to the heir males of his body » and 
{o to the 9 lon inthe ſeigniority of the like ettate ; and tor want of iuch iflue , rothe 
ule of G. Vavaſor;RaV avaſor, Mar V avaſor, Ro b.V avaſor,Tho,V, avaſorand Rich Sa- 
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Dowmars Calc. ParcXt, 


vaſor, brothers of the ſaid Peter , roevery of them the like eltate, WIN like remain- 
ders to their 4th. iflue male, ,"4n their ſenioxityan tay], and atterwards to the uſe 9! 
the beirs malesot Peer Vavaſer Knight, lawfully begotten ,. and afterwards to thr 
rioht heirs of che ſaid Rich. Pavaſor , and alleged the Execution of the ſes byf force 
-of the Statute of 37 H. 8. and che death of the ſaid Peter Vavaſor withour il- 
fae : after whoſe death he entred in his remaindec , andgave colour to the Plainrif. 
To which the Plaintits did reply and confefle the recovery , as the ſaid £4. hath al- 
leged; but tu;ther ſaid , That the ſaid Recovery was tO the ute of the laid Petey 
and his hcirs, and that after the death of Peter the tenements did deicen {to the 1{2i( 
Elizabeth wile ot the (aid Tho, Dowman , as fitter and heir of the ſaid Peter z withou: 
that that the ſaid Recovery of the Tenements atorelaid, &c. in form atoretaid had.., 
was to .he uſe in the bar ofthe laid Ed {pecihed , prouk &c., And thereupon iffue - 
was joyped ;. And it was tpund by theRecqgnitors of he Alliſe , Thar the lad Pe- 
ter beipy ſciſed in ſee » did ſuffer the ſaid Tecovery ot (fie Tenements aforefaid ,-as 
the ſaid Ed. had alleged. And further the Recognitors of the {aid Altite laid , That 
2 certain Indenture was made berwen the {aid Peter Vavaſor , and the aforciaid Ay- 
drew Windſor, and others the recoverers of the other part, the tenor whereot doth 
follow in bec-verba , which Indenture beareth date the firlt day of Feb, inthe 15th, 
year of Queen E//z,and witneſſerh,fſThat it 1s covenanted:cc nc|uded.c cnceicended, 
decreed and agreed between the ſaid partiesy and ether of the (aid parties tor him 
and his and their heirs doth conclude , conceicend, declare and agree by thele par- 
ties, to and with the other. That is to lay » Whereas the laid eAndrew, &c. have 
this preſent Term of St, Hill, recovered to them and their heirs by writ of Enerve ſir 
diſſeiſtn in le poſt. againlt the (aid Peter Vavaſor, according tothe utual order and form 
ot Common Recoveries heretotore uſed , The Mannor of Spaldrmgron , Oc. That the 
incent and true meaning of all the ſaid parties now 1s, and at the time of the laid re- 
covery.had and {iftered was , That the laid Recoverers and their heirs jmmediately 
from-antl afrer the recovery had andexecuted ſhould and ſhall lfandandg be'teifed o: 
the ſaid Mannor, &c, 'to:he only uſes and intents heEreatter by theſe preſents (er 
forth and declared , and to ftotther ofes, intents or purpoles, Thzt' is to ſay ; and 
declared and expreſſed the {ame uſes mentioned and alleged in the bar of the laid 
Edward Vavaſor , without any variance. And further the ſaid Recognitors of Ai- 
tize found , That the tenements now pur im vzew were parcel of the {aid Mannor 6: 
yo ton, But whether the Indenture aforeſaid , ater the recovery aforeſaid by 
ithe ſaid Peter Vavaſer, in form aforeſaid made and had , bearivg date rhe firit day ot 


[6] ' Feb.and firlt delivered the 15th. day of Feb.in the 1 5 yeatCatoreſaid , atter the reco- 


very aforelaid exi#ten. 10 the uſes therein ſpecified, be good and ſufficient in Law to 
lead and declare the uſes of the {aid Recovery of the laid Tenements put in view c 
the Recogniers , and ipecified in the plaint or not, che Jurots know not, and 
therefore pray the adviſe of the Court ; And it ic ſhall ſezm to the Courc » Thar thc 
ſaid Indenture was good and ſuftfcient > Then they tound that the ſaid recovery o! 
the Tenecments aforeſaid was to the ules in the barr of the ſaid Ed, Vavaſor , as the 
ſaid Ed. hath alleged ; and char the other Defendants have done no wrong nor dit- 
ſeifin ; and if the ſaid Indenture be nor (nfficient and good in Law, then they found 
2924inft all the Defendants. And for difhculty the faid- Juſtices of Afliſe did ad- 
jorn the parties and record before the Jultices of the Common Pleas , de audiendo © 
recipiend. quod eiſdem Juſticiar, Domine Regine de pred, Bavco adtunc et bid.con ſider ard. 
videbitur in has parte, And in this Caſe 2. Queitions were moved and argued by the 
Serjeants, at the Barr. | 

I. 1i the faid Indenture made afcer the ſaid Recovery, was ſufficient in Law to dt 
reQ and declare the nſes of the ſaid precedent Recovery ? EL 

2. If upon a ſpecial point in ifſue upon an ab/qve hoc, the Recognitors of the Allie 
may give aſpecial verdi& ? 

And asto the firſt it was atgued, That the ſaid Indencure was not ſufficient to de- 
clare and dire the uſes of che {aid preceder.e Recovery, tor 5. reaſons and caulcs- 
1. When a Recovery is ſuffered ( the ſame beivg wichouc Coniideration ) preſently 
atter the Recovery the Law doth adjudge the {ame to be tothe uſe of him who fut- 
terech the Recovery and his heirs, Then when the uſc io the caſe at bart was velted 

in 


Parr, IX. Dowmans C ale, 
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in Peter Vavaſor preiently atter the Recovery execuied y betore the 1a19 Indentircs 


made, this ule io velied cannot be develtied by any Declaration or agreement ſubſe- 
quent , and the {aid Indenture ſhall nor corclude the heir in this cale + becauſe the 
{ame being ſublequent , cavnot by the L1w develi that which was preiently velted 
afcer the recovery had. And to this purpole they cited the books in 39 Af. p. 3. & 
46 E. 5. Aſſiſe 357. Where an Intant brought an Ailile againlt F, of certain lan. the 
Detendant jaid that /. Unckle ot the Iniunc, whole heir he is, held the (aid land 
of him by homage Eicuage , and 4 weeksrent, and died ſeiled : And becauie the 
Plaintif was within age , he iciled the Tenements for wardſhip, To which the 
Plaintif pleaded, thar the laid 7, held in locage, &c, To which the ſaid Def.ndane 
ſaid , you ſhall not be admitred co that;plea; tor the iaid;l, your Unckle in a lice be - 
ewixt us, did acknowledge to hold the fame Land of us by the like ſurvie; by deed 

indented ; and demanded JuJgement; it he (hall be received to lay the contrary, and 

ſhewed forth the deed. And the calc tor difhculty was adjorned into this Court . 

And there it was adjudged that the faid acknowledgement. or declaration by decd 

indented ſhould not conclude the heir ot /. and the realon of Thorp chief Juitice , 

who gave the Judgement was, b-caute that by Deed Indentuce , other fer ices, 

could not be granted , which were not due before: So in the caſe at Bar the Decd 

indented ſublequent ſhall noc conclude the heir of Peter Vavaſor , becaule it cannot 

deveit the viſe, which was by operation of Liw oreſently vetted after the Recovery : 

And they allocited 35 H.6. 33. jk» Croozs caſey where the like acknowledoement 

by deed indented was made. &c, and eltopyel pleaded, and it was adjudoed , thar 

the Declaration by Deed indented , tor the certainty of the lervices ſhould not bind 

the heir of the tenant, who was patty co the taid deed indented. 

Secondly , It was objected , That every Declaration of uſes upon recoveries, fine, 
&c. of Lands, Tenements, and Heredicamencs ought to be certain ( otherwiſe there 
ſhall be no certainty of inheritances ) and this cercainty ought to be chiefly in thiee 
things, ſc. in perſons to whom ; 1n Lands of which, and in eſtates by which ues 
ſhall be limiced and declared; and at there wanceth certaintyin any of them, the De - 
claration is not ſuffcient, But here in che cale ar the Bar, there was not any cf 
theie certainties , when the recovery was (uftered ; and therefore the Declaration 
ſubſequent 15 in{ufhcient ,, Oportet quod certe perſone cert? terre, &c, Et certi it. tres 
comprehendantur m declaratione uſunme 

The third obz:&1on was , That rhe limitation and declaration of the uſes oughr 
to be compleart of ir ſelt , without any reference to Iniencures or writings to be at:er 
made ; for then it is but an imperte& communication , and no compleart declara 1- 
on: And that ic was but a communication they alleged 3 reaſons. 1. The uſes were 
many , and of much variety ofeltates. 2. That the lame did concern the elisbliſh- 
men of his ivhericance » of a great yearly value in his name and family, an.{ there- 
fore che intent of the parties was not to leave it tothe (!1dingand ſlipery memory of 
men , which ſhould be loſt in a ſhore cime , and namely when Elizabeth ( one of the 
Plaintifs ) was his filter and heir , before whom he ſhould prefer others of bis name 
and blood. 3. Diverie of che (aid uſes andettates could not be limited with ſach 
qualities and privileges by word without deed : as the ule limiced to the jaid Peter 
Vavaſor { and to diverie others ) tor life , without Impeachment ot walte , which 
privilege to be diſpuniſhable of waſte none can have by word without deed; And 
for this canſe all the words which paſled berwixt the parties, before, or 
at the time of the Recovery , were referred to Indentures to be made thereot ; 
and fo bur a communication, and no compleat agreement * Qunia Id perfetun 
eſt quod ex omnibus ſur partibus conft at 1 neil per fell um e/t din 4 quid reſt at agen- 

dum, 

The fourth ObjeRion was , That the ſaid Indenture was bat diceRory , 
and declaratory of the uſes of the Recovery , and was not of any force: to 
raiſe or create any uſe - Then when the tiſjue was, wheth<cr the faid recovery was 
ſufered' to the ifaid uſes mentioned in the Bar , The Indenture ſubſequent 
might peradventure be a good evidence to periwade the Recognitors of the 
Affiſe , that the ſaid Recovery was uttered to the iaid uſes : but of ir ſelf being 
ſubſequent tothe Recovery y it is not futhcient . v1 to direc the uſes of the pre- 
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cedent recovery » 1t not that by the agreement ot the pariues the uſes were 1o decla- 
red before , or at the time of the Recovery , and then the Declaration precedent, 
and not that which was ſubiequentis the Declaration which bindech in Law.and the 
ſubſequent is but evidence to prove the preceJent: And therlore if the ſaid Petawa- 
for has pleaded the ſaid rccorer/5and pleaded alſo the Indent.\ubſequent to the efe& 
2s the Recognitors have found it, it ſhould be aJrogecher inſufhcient;for the Indenr. 
ſubſequent 15 but the report & evidence of a former thing;ſc.that the rrue Meanihe:of 
all the ſaid parties , &c. at the time of the ſaid recovery, &c. was, that the ſaid Re- 
coverers» ©c. and evidence ſhall never be pleaded , becauſe it intendeth toprove 
matterinfat; and therefore the matrer in fat ſhall be pleaded ; and if the ſame he 
denied, the evidence is to be given ro the Jury , and nor rothe Court, And there- 
forein 9 E. 3. 5.and 6. Jobs Darcy brought a Qwuare /mpedir againtt the Biſhop of 
Durham , of a diſturbance to preſent to the Church of Simondesbury, and counted thar 
King E. 2, was ſciled of the Mannor of of Wrecks in Tindale , to which the advow- 
ſon is appendant » and preſented, &c. and made the deſcent of the Mannor to the 
King , that now is, who gave the Mannor, with the fees and advowſon to the 
Plaintif and his heirs, &c. To which the Demandant {aid , That the Advowſon is 
not appendant to the Mannor, &c. To which the Plaintif replyed , that the Defen- 
dant ſhould not have this averment. For we ſay, That one Edward, late Kino of 
Scotland was ſeiſed of the Mannor of precks , and of the advowſon , and preſented to 
the Church as appendant , and ſhewed how afterwards the Mannor came to the 
hands of King Eaw. the Grandfather by forteiture of John Baliol, and ſhewed how af- 
rerwards the Kings preſented as appendant to the Mannor , for which the Plaintif 
did not conceive that againſt ſo many preſentments, as appendants that the Defen- 
dants ſhould be received to plead, that the Advowſon is not appendanr. And Sir 
william Her le who gave the rule, laid , That the preſentmients of which you have 
{poken , are bur evidenceto rhe Jury that the Advowſon is appendent , and eyi- 
dence ſhall not ouſte the Plaintit of his Plea. | 
The 5 and laſt ObxRtion was, That if theſe Declarations ſubſequent ſhall be ſuf- 
ficient in Law to declare the uſes of a precedent recovery , for as much as it ſhall be 
refrained to no certain time , and therefore may be made many years after ; by that 
means, eſtates, leaſes and intereſts in and ont of lands veſted inthe mean time ſhall 
be defeated , which ſhall be miſchievous and inconvenient. And the Caſe of 4r- 
thur Baſſet, which you may ſee reported by the Lord Dyer, 3 & 4 Phil & Mar 136, 
That Indentures made 4 years after a Recovery , were holden ſufficient to declare 
the uſes of a precedent recovery, was agreed tobe 200d Law; For in the ſaid Caſe 
of Baſſet the Recovery was ſuffered in 16 H.7. and the Indentures made 20 H.7. 
( which was long betore the Statute of transferring of uſes in poſſeſſion ) at which 
time an uſe being but a thing in confidence might be directed and altered , accor - 
ding to the intent cf the parties. And after the cafe had been ofcen argued 
by the Serjeants at the Barr; the caſe was argued by the:Juftices at the Bench. 
And it was unanimouſly reſolved by all the Juſtices of the Bench , That the ſaid In- 
denture ſubſequent was ſuffctenr io direct and declare the uſes of the precedent re- 
covery againſt the ſaid Peter Vawaſor and his heirs, for fo ic is contended and decla- 
red by deed indented, that thetrue intent and meaning of all the parties now is,and 
at the time of the ſaid Recovery was, That the ſaid recoverers-&c.ſhould Rand ſeiſed, 
&c.to the only uſes and intents by theſe preſents ſet forth & declared, & ro'no other 
uſe;in'ent,or purpoſe-Againſt which expreſs affirmation&declatation by deed inden- 
red, the ſaid Peter or his heirs ſhall never be admitred or received to ſayzchart no ſuch 
uſes were declared at the time of the ſaid recovery , bnt thar the ſaid recovery, not- 
withſtanding the ſaid ſubſequent declaration ſhall be conſtrued and 2djudged by 
force of an ule implyedby operation of Law, ro be ro the uſe of the ſaid Peter and his 
heirs. Bur this declaration by deed indenred hath this operation in Law again(t the 
ſaid Peter and his heirs » that there was a preſent, certain, and'complear/ agreement 
and declaration of the {aid uſes at the time of the faid recovery , for ſo much the In- 
denture doth expreſly purport. And therefore all chat which hath been ob jeRed , 
That the Declaration ought ro be precedent, or preſent and-cerrain and complear , 
and not as a commumicarion with reference t6 martet co be after pat in wrirning Was 
avreed, But now this cCeed indented in Juivement of Law, doth import and ge 
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nels agatnit the 1aid Perer Havaſor and his heirs, toratmuch as nothing appearech to 
he contrary » that there was certain amicompleat declaration of uſes at the time 
oi the ſaid Recovery , and the ſame (tands upon pregnant and apparent reaſon, for 
in as mnch as Peter and his heirs are only to rake advantage for wanc of declaration of 
ales, realon» Wills, that this declaration of the ſaid Pacer by his deed indented ſtand 
a2ain{t him and his heirs + And thiycale is not hike to the faid caſes in 39 Af, and 
46 E. 3.cited before ; torintuch caſe it che Jands wereholden beſore in locage , the 
tenant could: not grant or create Knights (ervice , which'was nor due before ; and 
inthe Record the Intant was not made heir ro /, Bur here without queition Peter 
[avaſer might> at the time of the recovery limit what ules he would , and Fiz. is 
heir co Peter » And the reaſons ofthe book in 35 H.6.are, 1. The heir in (nch caſe 
was not bounden , becauie the words of the Charter ycre bur by way of recital. 2. 
The words of the Deed indenred were all the words'atthe Lord, and not of the Te- 
nant, the beir of whom ſhould be bound, and char the brother ofthe halt blood was 
not heir rothe Tenant, who was party £0 the deed. But inour caſe, t. It is nor 
by way of recital. 2. It:18the acknowledgement and Declaration of the Tenant 
oi the Land ic ſeif: and the taid £/zabeah one ot the Plaintits, as heir:ro Peter V.c+ 
vaſor » Vid. 10 E. 3. 24. Robert deVales:Cale. Andas tothe objeRion which was 
male » Thac.the (aid privilege to be withour impeachment of watte cannot be with- 
out deed, &c. Ic was antwered and retolved , That it it were admitred that a ded 
in this cal: ſhould be requitce ; yet without Quettion all the eitaces limited ſhall 
be 20od ; although 1c were admired , that the claufe concerning the ſaid privilege 
ſhould be void. And theretore 1t a man inteot one by words , to the uſe of A. tor 
life » without impeachment of walte, with divers remainders over , admit that the 
clauſe without impeachment.ot walt in {uch cale ſhall be void;yer the eftare for life, 
wich the remainder over is well executed. And a difference was taken between 
Indentures precedent , which ſhall dire& the utes of a tublequent Recovery , and 
Indentures ſubſequent. For when precedent Indencuces are made y and afterwards a 
r.covery tollowerh accordingly , there no averment can be taken by word » that the 
r-covery was to other ules than are declared in the Indencure ; for nothing veſts in 
any till the Recovery had , andin ſuch cate a declaration by word ſhall-nort controul 
the declaration by deed. Bur againlt Indentures lubiequent » declaring the uſes of 
a recovery precedent , thereaverment may be , that other uſes than in ſuch Inden- 
tures are declared » were expretied and limited before and at the time of the recove* 
ry , becauie that by inch liumication , che ule and eſtate was velte4 according to ſuch 
limitation, which could not be deveſted by any declaration by Indencture ſub/cquenc., 
It was allo retolved { 2s it appeareth betore ) that rhe "ſaid Declaration {ublequent 
by Indenture {tood v00d againit the (aid eter and hisheirs ; for as much 28 ap- 
pearethy there was 00.0ther declaration of any other uſe. Bur if after the recovery 
had » Peter had told, or given, or charged the lands ro others , which ſhould be de- 
teaced or annulled by the declaration iublequent , there iuch ſubſequent declara'ion 
ot it felt ſhall not overthrow the mean eltaces, charves, or interelts » if not that it is 
o:herwile proved, that by the certain compleat agreement of the parties,the Reco- 
rerie was had to (uch uſes ; for by judgement of Law inch declaration ſubſequent 
ſhall be (uffcient , when noother certain or compleat Declaration , or limitation of 
any other ule , eicher atthe time , or betore the recovery be made » or any eitare or 
intereſt mean be veſted. And as when a Common recovery 15 i\uftered without con- 
ſidecation the ſame in Judgement of Law , without any proot , is tothe uſe of him 
who ſuffereth the Recovery ( fo when ſuch (ublequent declaration ' as in thecale ar 
Bar } is made » it (hall be ſufficient ofit telt, withour other proot of declaration of 
the lame uſes , either before, or at the time of the r2covery , it no other limization 
of uſe were made , nor any meaneftare or intereit of any other thereby deteated, 
And becauſe the intention of the parties is the dice&ion of uſes ; In the argument 
of this cale mapy cales were put ; Where a {ubſequent AR ſhall declare the intent of 
a oeneral Act precedent : As 1t tenant in tayt hach ifſue 2 {ons» and dcieth, and th: 
eidelt entreth into the whole, and afrerwards maketh a icoiment thereo: with 
warranty, the {ame 1s a lineal warranty for one moyry , and a collateral warranty 
for the other ; for the ſublequent feofment doth declarerhe intention of the ceneral 
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encry, that ic was only tor hioueit, or otherwile 1tihouldbe @ warranty which com 


MH «+ menceth by diileiia tor one Moyty » and therewith agteerh Lir. Cap. G4r..160, $o 
ifthe Lord cometh-upon the Tenancy + and taketh and driveth awayan Oxezand im.- 
*** poundeth ic , the raking ſhall be adjudged for a difirets ;/ bur it be killeth the Oxe,, 
ob ay / this ſubſequent AR ſhall declare his intent ab 5x50 , and ſhall make him # Tregna(”- 
W972 '7- ſer; and therewith agreeth 12 E. 4. 8. b. 28 H.6.5.&c. And as to the 4th. reaſon 
hy *// & or Obj:&ion, which was madey that the lame was but matter o! evidence tengins 
"# 4 7 toproieto which ules the recovery was had ,"To the ſame it hath: been an! + ereq 
g þ) betore, that in Judgement of Law ic is ſufficient co declare the ule when nothino 
hag tf ” a pears tothe contrary » as in the calc of Indentures precedent » or when a recovery 
WZ 2-4, is tufered without any cor(ideration , and withour limication of any ule, Bur 23 
tothe point of pleading , it wasrelolved, thatas well inthe caſe-at Bar, a3 inthe 
cale of an Indencure precedent, and recovery ſuffered without. confideration , the y- 
ſual form of pleading ought not to be altered-.ſc.to averr thattheRecovcry was [uffe - 
redtoſuch uſes; and uponthe evidence the Court ought to dire the Jury accor- 
dipg to the Lavv,, cr that they find the cruch of the calc, as in the caſe atharr they 
do. And the Juices in this caſe ciced a tormer refolution 1n the point inthe Court 
of Wards, beriveen the ſame parties: Hill.21 Elz.che whole ſpecial matter betore 
being found by office, and tranſcripted into the tame Court, where by Sir (bri/tc- 
pher Wray , and Sir James Dyer Affiltancs © the {aid Court » and by the. adyiie allo 
ofthe other Juttices , it was r:ſolved , That the {aid Indencures ſubſequent were 
{uffci. nz co declare the ules ofthe rccovery precedent, becauſe that nothing ayp<ar- 
eth to the contrary. And as tothe 5th. or lalt reaſon or BbyeHtion which was made, 
it was an{ivered an | reſolved , That there cannot any.miſchiet or anconvenience fol- 
low upon this copſiruftion , as'was pretended at the Bar z. bur $eear inconvenience 
would follow on the other fide; for the Inheritances of many Subjects in England do 
depend upon ſuch ſubſequent declarations , or at leaſt upon Indencures which in 
cruth were delivered after the recoveries [uffered, ot fines levied. And theſe Re- 
ſolutions ſlavd-with the Common opinion of learned men in the Laws, and common 
expcrience , andthe alteration of ſuch opintons waich concern aſlurances and inhe- 
ritances ſhall be very dangerous, 
As tothe ſecond point , it was ObjzeRted, That the Jurors cannot give theic ver- 
di at large, but ina writ of Afſize, Treſpaſle, or the like, where the general iflue 
is pleaded, and not when ifſveis joyned upon a matter collateral ro the point of che 
oereral ifiue ; for there the Jury ought ro find che 1ſſue PR » Withour giving 
their verdiRt at large. And they Grove toprove the lame by reaſon and authorities: 
For they lay that at the Common Law , betore the Statute of zeſt. 2. cap. 30, The 
Jurors inevery Aion ovght to have giver their verdict direRtly and precilely , ei- 
ther in the affirmative » or the negative » according tothe Live joyned , and not at 
large, and the ſame is prove. ay. {aid Srarute, tem, It is ordained, T hat the ju- 
ftices aſſighed to take Aſſizes ſhall not compellthe Jurors to ſay preciſely, whether it be diſ- 
ſeifin os not; ſothat they dee ſhew the truth of the deed, and require aid of the Juſtices. 
[12) Which A as toaRtions 1s taken by equiry, bur only to {uch actions which are gene- 
ral , and have general iflues, as Aflize, Treſpaſie, and the like , and not ro actions 
which comprehend certainty , although the general iſſue be pleaded. Alſo the ſame 
extendeth.to general actions, where the general iflue is pleaded, and not when iilue 
is j9yned upon a ſole and certain-point out of the general iflue ; and therefore the 
Starnie ſaith , Do not compell the Jurors to ſay preciſely If it be diſſeiſin or not, And that 
1s when Na tort nul. diſſciſiz 1s pleaded , which 1s the general ilſue in an Allize. 
And the reaſon thereot was becauie upon the general itlues in writs, which com- 
prehend no crtain'y, many and doubttull matcers may be given in evidence; So that 
as the Plaintit and Defendant 1n fuch calc are at liberty upon the general iſſue , to 
give waat evidence they wilb; foare the Jurors ac large, when the matter is incri- 
cate and doubtfull in Law to find the ſpecial matters , er petere auxilium Juſticiario- 
rum, Bur wh:neither the writs certain, or whenthe ifluc'is joyned only upon a 
point In certain» there they cannot be ſo inveigled and perplexed, as upon a general 
writ and general iſue.And that is che reaſon tha the Statute ſhall be raken by Equi- 
ty as$to actions which are 1n equal miſchicf, bur not as to iſſues which differ in 
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eaintt T7, de R, of breaking his cloſe , and-digging his Lind, ſc. 3 acres of meadow, 
and of caiftying away his gratſe : the Defendane pleaded thac ic was his freehold, up- 
opwhichillve was joyned, and the Jury toun4 a ipectal verdid, ſc. That the Plain- 
tifs Anceftors was leiled of 5 acres of lands in another County in tee, and the An- 
celtorof the Detendan: of the taid 3 acres in tze 3 and an exchange was by word be- 


ewix: them , without deed , ſc. That the Plaimtifs Anceitor ſhould have the 3 acres 


of Meadow in tec, and the Defendants Anceitor the faid 5 acres of lands, by force 
whereofeach of them did enter, and continued it all their life times, and died ſciled, 
Aker whoſe death the Plaintif entre.{ into both, upon whom the Defendant entred 
in the Meadow , and was (:iled 4 weeks betore the Treipalle, and digeed, &c. And 
prayed the ovinion of the Jultices by the Stat ute of Weſt, 2.cap. 30. Hankford , you 
2re not now in an Afſize » tor your charge is but tolay, who was Tenant of the Free- 
ho!d the time of the treſpalle ſuppoied;, fothat you have nothing to doe whether 
the encry be congeable or not; tor which cauſe the Jury found tor the Defendanc, 
2nd uponthat Judgement was given. By which ic apgeareth , That uvon-»the ſaid 
collateral ilfne of his Freehold a lpecial verdi& could not be given: And chat this 
caſe was out ofthe AR of eſt. 2.c4p. 30. which AR was ciced in the ſame book, 
Arndinan Attaint in $E.4. 29. The Jurors asked it they might give their verdie ac 
Jarge « as 10 an Afliſe, and the Juliices laid that they could not, 9 H.7.5. Brian 
chief Juſtice held , That in Reicous, which is a writ conceived upon a ſpecial mat- 
rer > ſc.the tenure, diftre(ss and reſcous the verdict ſhall.nor be given at large , al- 
thouzh the general iſſue be pleaded. So in debt , which py men comprehend 
certainty , although that r1e-: {uy doit be pleaded , rhe verdict ſhall not be given at 
large , becaule that theſe and the like writs » which comprehend cerrainty, are our 
of the miſchief of the ſaid Stature, Bur the Stature 'doth extend to Treſpaſle, 
becanſe the writ is as general as the Aſſize, becauſe the plaiot and Count in them 
are veneral ; for which cauſe the rerdi ſhall be given ar large,and that is by the 
Statue > but in no ſp2cial caſe where the macter is ſpecially counted , no verdict ar 
large. And9 H.7q.19. Far ftx holderh , That in no cale where the iſſue 15 joyned 
agpon a certain point, the verdict ſhall be ar large , buc 1n Treſpaſſe , which isa ge- 
ner2l Writ . if the Defendanc pleadeth, Net guilty ,' the Jurors may give their ver- 
dic at large ; And ſo in an Aſhze u»on Ny tort wal diſſes [on, the Jury may gire their 
verdict at large. SO in 23 H, S. br. verdict 85 . The Court of Common Pleas can- 
not {uffer verdicts ac large ina writ of entre inthe nature of an Aſlze, becauſe ic is 
a Precipe, and comprehendeth certainty» And inthe Reports of the Lord Dyer , 
now n:wly printed, Paſc, 11 Eliz. 283 , 284. In an Allze berwixt Butler and 
Crouche for \znds in the County of Somerſet, upon an abſque hoc, iflue was taken 1»- 
oN a preſcription, u9on which the Jury gave 2 ſpecial verdi& and it was reſolved 
by all the Judges of che Common Pleas 1n my Chamber , asthe Lord Dyer reporteth, 
that upon this ſpecial 1ſlve by an Abſque hoc , and nor.a general iluey a preciſe Vere 
dict ought to be given of the one parc or the other ; which was 2 reſolution in the 
point » as it was ltrongly urged» and doth over-rule the point now in queſtion. Bur 
ic was reſolved by Sir Ed. Anderſon chief Juſtice , and all the Judoes of the Bench, 
That the tbecial verdi& in the caſe at Barr was well found ; They held » Thar in all 
Pls, 25 well of the Crown as of common pleas, ſc, Acions real» perſonal, and mixt, 
and v-0n all iſſues joyned, either berween the Kivg and che party, or berween part 
and party, The Jury may find the ſpecial macter , which is pertinenc , and tendet 
only to the 1)ue joyned, upon which being doubrfull ro them 1a Law , chey ma 
pray the opinion of the Court. And that they may do by rhe Gommon Law, whic 
Mach ordained, That matters in fa& ſhall be tryed by Jurors, and matters in Law by 
the Judces : and as ad queitHonem fat; non re[pondedent Judices, ita ad queſtionem Ju- 
11S 220/71 reſpondent Juratores : bur cheir duty is cofind the cruch of the facts and co re- 
ferre the Giſcuſſion of the Law to the Juſtices » and therefore their finding is called 
Verediltum, qual diftum veritatis , the telling of truch., and the ceniure ofthe Jud- 
oes 15 called Juditmm K qua/s Jreres dillum., 1. Ipſa viva vox Juris , The fay of 
"he Lavy , and the wiidom of the Lav was to referre things to perſons in which they 
had knowledge, and experience » ant were expert) according to the antient rule, 
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wad quiſque norit in boc ſe exerceat, And theretore.the Law will noc compel nc - 


24, aherihe Jurors, who have not knowledge in the Law, to take upon them the know - 
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{edge ofthe points of the Law». either in cafes which concern lite or member, or in- 


hericance» frechold, goods or chattels, bur to leave them to the conhideration of che 
Judges ; nor whe Juttices of Aſſiſe, nor any other Judges) be it in Pieas of the Crown, 
or-Common Pleas, to give their opinions of queitions and doubrs in Law upon the 


Audden ; bur in ſuch caſe ro have the truth of the cale found, and upop conterence 


2nd conſideration to adjudge according to the Law in ſuch cales. And therefore ic 
was icfolveds' That the laid Act of Weſt. 2.cap.30, was but ap affirmance of the Com- 
mon Law ; and the ſame appeareth by rhe Statute it ſelf, and by authorrties in Liw in 
all ſyccefſions of ages- And as to the Statute, the precedent and ſublequenc 
clauſes wete. coniidered. . The precedent \is > All Iuſtices of the Benches (rom 


Yhencefore h ſhall have in their Crrenits Clarks to enroll all pleas pleaded before them, 


like as they have uſed to have mm times paſt ; which claule appeareth ro be in af- 
firmance of 'the Common Law. The ſublequent is, And from benceforth the 
Tuſtices ſhall net put in A ſſiſes or Turies, any other then were ſummon: d to the ſame at firſt; 
ſor at the Common Law they ought rocome in by return of the Sheriff. And fo the 


' midd le clauſe touching the point 1n queſtion, That the Juſtices ſhall not compel! Iurors 


r0 ſay preciſely, &c. was but a Declaration of the Common Law, as well for the Re- 
lief of the Jurors, which upon their oath ſhall not be compelled to hind at their peril 
things doubrfull ro them in Law, bur alſo tor a good Caveat to Jultices of Alliſe and 
other Judges, that they doe-not upon the ſudden overrule Queltions 10 Law, for e- 
very Judge ought in otving of his ſodgement in doubttul cales avoid 2, things, ſci/. 
Precipitationem quia ad penitentian properat cito qui judicat : of MVoſam cunttationem, 
ſc. when che Law is determined, either to make a Queſtion 1n Law where none is, 
or to delay the party, whici191in effect a denying ot Jultice, And for the better 
direQion of Judges in ſuch cates, and for the advancement of Common right it is 
enaRed by the next chapter following, ſc. 31. When any on? ſhall plead betore any 
Juſtices ;/and doth put in ay-Excepuion, ſc.a matter which he ſuppolech will ſerve 
him in Law; and requireth that the Juliices doe allow ic, which 1t they will pot al- 
low, and he who ſhall put in the Exception doth write the Exception and requireth 
the Julticesto pur their leal in witneſs therot, the Juſtices ſhall pur their ſeals ther- 
unto, &c. And that was to prevent precipitation of Judges in over-ruling ( ex im- 
proviſo ) Queſtions in Law : For it is a good Rule 1n the 9. Chapter of 1udges, Conti. 
der, conſult, and then give Judgement. See for the Bill of Exception, g Af. p. 8. 

11H. 4. 52. 65-92. 21 £:4+ 11, Regiſter 182. Book.of Entries,tit. Error #n the 
diviſion of Exception. 

For authorities in Lay touching the 2. point of rhe caſe now 10 Queſtion, and 1. 
of ſpecial VerdiRs given in Criminal Caujes, or in Cale of Indi&menr at the Kings 
ſute; or an Appeal at the ſure of the party, 3 E. 3. {tinere North. Coron, 284, S, was 
indicted of the death of N., and nd upon 1t, and pleaded Not guilty, and thz 
Jury gave a ſpecial Verdict ro this eftet, That a Contention. was berwixt them, 
whereupon N. now dead liroke S. with a ftaft on the head , fo that he fell ro the 
ground, and the 1aid S. preiently when he aroſe fled as farr as he could , and the 1aid 
N. followed him with the ſaid Staft to kill him if he could, and drave himto a wall 
betwixt 2, houſes, beyond which he could not by any means go; and when he per- 
ceived the ſaid NN. would have killed him with the {aid Raft, and that he could not 
avoid his own death, unleſs he defended himſelf, he rook a poll axe , and (}ruck the 
iid N, upon the head, fo that he preſently died thereot, &c. Whereuvon the Jury 
Jaid, that the ſaid S. did kill the ſaid I. in his own defence, and not. by apy felony or 
before-chought malice;&c. And this verdict finding the ſpecial matter,was received, 
and he had his pardon of courſe; and therwith agreeth 3£.3.Coron.286. 43 Aſſ.p. 31. 
26H 8.5.44 E.3.44-In an Appeal of death againtt William Halbener, he pleaded Not 
omiry; and che Jury found a {pecial Verdict at large, ſc. That the dead ttroke the 
Detcndant on the weck, ſo that he tel] ro the ground , and when the Defendant was 
upon the ground, the dead drew forth his knife to have killed the Defendant ; and 
the Defendant lying upon the ground drew forth his knife, and the dead was 1o ba- 
iy to have killed the Defendant; that he fel} upon the Defendants knife, and fo kil- 
led 
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led himiclf. And ic was adjudged, T hat for as much as the dead killed himfelf.in 
this manner, it was adjudged upon this ſpecial verdiR, that the Defendant was not 
euilcy{ and his goods not tortelied. Vide Fitz, Coron, 94. and therewith agreeth 44 j 
A ſe P17» 45 £+ 3+ 20. In a Formedon the Demandant counted of a gift made to 7, (14) 
de C.in Frankmariage with Johan Sitter of che Donor, the Defendanc pleaded, That 
the Tenements were given in Fee-limple, and traverſed that he gave them. nct as the 
Wric did {uppoſe. And attcrwards by M/s pris before 1/ichingham and Chi're a Deed 
was nds Evidence that the Donor gave to I, de C\ in liberum maritagium tene - 
menta pred, cum joharne ſorore ſua, To have and to hold terementa pred, pred. lohan 
& Iohanne , et heredibus ſuis imperperuwns ; and becauſe that tome words con- 
rained in the (aid Deed are m liberwm maritaginm, and lome are in feodo /implici 
the Jurors cannor judge the truth, and pray the opinion of the Juſtices there upon, 
And upon this ſpecial Verd1iR tound atflepgth, Judgement was given againlt the De- 
mandant, becaule a Feehimple, and not an eſtate in Franckmariage doth palle by the 
Deed. By which Judgement it appeareth, That in a writ which comprehendeth cer- 
tainty (as ina Formedon) a ipecial Verdict may be given. Vide 16 E. 3, Verditt 21, 
42 E. 3.in Dower, 47 E. 3.19. in Precipe quod reddat, upon an illue collateral to the 
point of the writ. 30 E.3,ct 9 H.7.3.in Reſconr, 41 E, 7.10, in Accompt. 40 E. 3, 
2. Debt, 28 H.Y. Dyer 32.m Debr. Paſch, I. 2. Phil, et Ma. Dyer 115, 6. in 
Covenant, Mich. 1. & 2. Ebz. Dyer I73. Atraict, 2 Eliz. Dyer 192. m Debt, 
9 Eliz,. Dyer 260. m Debt. CAHlich, 10. 11. Eliz, Dyer 279. 6. in Debt. 1 3 Eltz,Dyer 
300. b. in Ejeftione firme. 32 H 8, Dyer 47 .in Treipaſs, P.1.et 2. Phil, et Mar, Dyer 
114. in Treſpaſs, Plo. Com. 92, inthe Afliſe of Freih torce brought by the Parſonof 
Howy lane, 
Note Reader,In all caſes when Jurors tind the ſpecial matter doubtful in Law per- 

tinent and tending tothe 11. ue which [hey are totry) there the Court oughtſro accept 
cf it, but when they find matter at large which 1s not pertinenty and tending to the 
point in iſſue, upon which they are to give their verdict, 'theres the .Court ought to 
diſallow of itz as impertinent to theulue, and to their charge, And uyonthis diffe- 
ence the books which have ſome ſhew ot contrariety, are reconciled.} For example, 
rin the caſe of 7 H.4.11. the ilive in Treſpaſs , being hoyned upon [the i; Freehold 
at the time ot the Treipaſs, for as much ag it is tound that the Plaintif did 
enter in the laid 3. acres of meadows upon whom the Detendant entred, ani was 
ſciſed by 4- weeks before the Treſpais although they found an exchange by word of 
of Lands in ſeveral Counties which was void in Law, ſoas the entry of the Plaintif 
was lawful; yer the iſſue being joyned upon che Freehold at the time of the Tre(- 

aſs : Hankford (aid to the Jury 1n ſuch caſe according to Law, ſc. Your Charge was 

ur to ſay, who was Tenant of the Freehold the day of the Treſpaſs ; ſo whether the (5) 
entry of the Plaintit be lawtull or not, you have nothing to doe ; for which cauſe the 
Jury found for the Defendant. Which book proveth, Thar the Jurors cannoc find 
ſ 
r 


ial matter which is not within their charge, and with which, having regard to 
e iſſue joyned, they have nothing to doe : by which 1t 1s lirongly implied , That if 
the ſpecial matter had been within their charge, and rending to the iflue, with which 
they have to dozthat it ſhall be allowed.And 1nthe faid book of 7£.4.29. it doth nor 
appear what was the iſſue , nor what ſpecial matter they would have found 
2nn thercfore is to be intended according to the ſaid difference. Andasto the 
opinions in 9 H. 7. in the ſame cale there are difference of opinions, and 
therefore are to be reconciled, as aforeſaid, And as to the opinion of 11 
Eliz.. in the ſame caſe there was other cieer matter to (tay Judgment, and the 
opinion which was conceived in this point, was in Cubiculo meo, without apy 0- 
n argument, and therefore if it ſhall not be intended according ro this difference, 
it had not any warrant of any book ruled in the point, bur againlt all the ſaid judge- 
ments and anthoriries in Law in all ſucceffions of ages ; afterwards Judgement 
was oiven in the vrincipal caſe as followeth. ſcilicet. At which day came as well the 
ſaid T bo. Dowman ani El:z.. as the ſand Ed, Vavaſor and George Vavaſor, Cc. by their 
ſaid Attorneys ; and therevpon the premiſes being een and well uod-ritood , it ſee - 
med to the ſaid Jultices,that the ſaid Indentnres after the {aid recovery in form afore- 


ſaid had and made by the ſaid Peter Vavaſor, was good and iufticient in Law to lead 
| and 
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an4 declare the ules ot the Jaid Recovery of the Tenemencs atorciaid pur an View. .&c. 
An4 that the Recovery aforeſaid by the {aid eAnd/ew Windſor, &c. againit the faid 
Peter Vavaſor Eſquire in form aforeſaid had , was tothe ules in the ſaid barre of the 
{21d E4.Vavaſor above ſpecified in manner and form as the {aid Eg. in hi; bacr afore- 
faid alleged. And therefore; it was adjudged , that the ſaid Thomas Dowmay and 
Eb. his wife ſhould take nothing by their Writs ſed int in miſericordia pro falſo die. 
more (uo, Et pred, defendentes eant ind: ſine die, After the {aid Reſolution in the Courr 
of Wards, Dowman not ſatisfied with ity brought the ſaid writ of Aſliſe after the cCeath 
of the {aid Sir James Dyer, Chief Juſtice of the Common Pleas , who was a Judee of 
dee» knowledge and judgement in the Laws of the Land, and chiefly inthe torm of 
o00d pleading) and of che true entry of judgements, &c. and of great piety and lince- 
rity, who from his heart abhorred all manner of Corruption and Deceirt ; of a boun- 
tiful and generous diſpolition, and a Patron and prelerver of men learned in the Laws 
and exper: Clerks ; of ſingular ſedulicy and Converſation, as appeareth by his book 
of Reports, all written with his own hands , and ot a tair, reverend , and venerable 
countenance and perionage. - And according co the {aid differences it was reſolved 
M. 44. et 45. Eliz, by the two chiet Juttices Popham ani Anderſon , and by Periem 
chief Baron, and Jultice Gawdzey in the Caſe of John Liitleton Elquire , which was 
referred ro them by the Commaniment of the Queen El/iz, And !o was it refolced 
by all the Judges of the Common Pleas, M. 9. Jacobi, uponan Evi.'ence to a Ja- 
ry at barr on the Caſe ofSir Richard Champernon, who claimed the whole Inheri- 
rance of Charles late Earl of Devonſhire, That Indeprures fubſequent were ſugk - 
ciznt to dire@ the uſes of a fine precedent againl(t the Earl and his heirs ; for the rea- 


ſons and cauſes, and with the cautions aforeſaid, 


Hill, 28 Eliz, 


Anna Bedingfelds Caſc. 


Ne Beding field, late the wite of Ed. Beding field Eſquire) ( fon and heir of Heury 
Beding field of Oxbsrough in the County of Norfolk Knight,) brought a Wrir of 
Dower againlt Tho. _—_ eld, (on and heir of the 1414 Edmond, to be endowed of 


the Mannors of Oxborongh, Netton, and many other Mannors, Lands, and Tenements 
in the County of Norfolk of a great yearly value, &c. And in tis caſe divers points 
were Reſolved by the Court of Common Pleas. 1. That where 1 the (aid writ the 
laid Tho.caft an Efloin) it was challenged,becaule that by the Statute ar eſſoniis calrims- 
ziand:s it is enacted, That efſoin doth not Lye in a writ of Dower : Bur, becauſe that the 
Common Efloin hath been al wayes allowed in a writ of Dower {r this cauſ-: the Ju- 
{tices did conſtrue the Statute toextend to an Efloinot the Kings {ſervices and not to 
a Common Eiloin; and fo much the rather, becaule the ſaid A& doth add a Reaion 
of the purview, ſc. Becauſe it ſcemeth to be but a Degeit and a delay of right ; and that 15 
properly to be intended of an Efloin of the Kings lervice, which isa delay and pro- 
rogation of right by a year- Yide 4 E. 3. 36, 4 Aſſ. p. 2+. L. 5.E.4.70, Thenthe laid 
The. purchaſed a writ our of the Chancery called a writ of Circumſpee agatts, letting 
forth, That where the ſaid Edmond was (eiled of the Mannor of Netton in the Coun- 
ty of Norfolk .in tee; and held the ſame of the King in Chief by Knights ſervice, and 

yed thereot ſeiſed, the ſaid Tho. of tull age as by a certain Inquitition it is found &c. 
by rcaſon whereot the King hath ſeiſed as well the ſaid Mannor , as the Mannors of 
Oxborough, Aſhil, &c. and becauſe the Queen was bound to reſtore the Tenements, 
tam integre, &c. as they came to her hands, tor this cauſe it was Tommanded to the 
Judges to ſurceaſe domina Regina inconſulta : It was Reſolved, Thar this writs which 


15 inthe nature of an Aid prayer of the King.cannot extend to any Mannors not found 
in 
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in the Ofhce, becaule the Queen by the Law cannot 1. tle more Mannors than are 
comprited wichin the oftice. And as tothe Mannor of Netton, which appeareth b 
the writ to be only tound in the Ofiice, the cale was well debated at the Barr TY 
Bench. And the Conniel of che Tenant cited the books of 8 E, 3. 1 5. 18E, 2, 28 
19. 3. Aidde le Roy 64.39 E.3.8. 46 Ex 3.19. 11 H.4939. 5H. G11 R 2. 
br. 646.9 H.6.40.F.N.b.163.f.154 4d. by which it apveareth, that where the heir is. 
within age » andin ward to the King , andcommuted over, ant is impleade, or 
cometh in as Vouchee in a writ Gt dowery that aid of the King ſhall be eranted - And 
although that in the cale at bar, it apreareth by the Otfce mentioned in the Wrir , 
chat the heir was of tull age at the tline of the death of his Ancetior , jet the ſame 
will not make any ditterence ; tor the King when he hath primer ſeifin, may as well 
endov the wite in the Chancery , as where the heir is within ave» and inhis ward, 
And the fame appeareth by the Statute oi Prerogativa Repir.cap. 4. The Kino hall 
alien rowidows after the death of their husban.is,that held of him in chief,the dow « 


er that to them helongeh, &c. though the heir be of full age, &c, An pon thele © 


authori:i2s and reaſons the Court gave day the fame Term to the Demazdant to 


ſhew cauſe wheretore the writ ſhould not he allowed, At which day the Serjeants - 


+ 


of the Demandants Counce!(a Pieader of the Inner Temple being pretent and alio of” 
Councel in the cauſe ſhewed caule to theCourr whertore the faid Writ ſhonld nor he 
allowed. They agreed, That inall the {aid books aid was granted of the King ina wri 
of dower brought againit the heir, or when the heir was youched within ages heins 
inwardto the King ; and it ought alſo to be contefled , that the granting of it, it it 
were not grantable in Law, was no Error. Put it 13 enacted by the Srature d- Big a- 
msc4p. 3. concerning the dower of women," here any Gardjans of the Inheritance 
of their husbanpds have the cuſtoiy , by the gift or grant of the King ; whether ſuch 
Gardians be Tenants of the thing in demand,or the heirs of {uch lands be vouched to 
warranty;it chey except that they cannot apſwer without the King, the Jullices ſhall 
not ſurceale , but ſhall proceed therein according to righr ; which Statute is not 
ronched cr remembre i 1n any of the laid books » and 15 exprefle in the point, that 
in {uch cales be the heir tepznt or vonchee, they ſhall nor ſurceaſe bur proceed in 
the cauſe ; which is ſo weil penned , that ic extendeth as well co the ſaid writ of 
Circumſpeite agatis, as toalilprayer. And in 4 H.7.,1.Aid le Roy, ;.in dower againit 
the Committee of the King , during the nonage ot the heir, the Detendant ſkewed) 
how it wes found by ofhce , that the Father of the Husband of the Demandant , was 
{eiled in ee. of certain land<,and held them of the King, and had iflne the Husband, 
and died;and the Hu>band entredzand died, his heir within age, without any lis ery, 
and all this matter was found by office, for which the King !eifed and committed it to 
the Defr. } udgement it acticn? and thereupon was a demurrer. And 1t was ad- 
judoed that ſhe ſhould be endowed : and there Sir Tho, Brian chiet Juſtice of the 
Common Vleas, which gave the rule inthe ſaid caſe ſaid , it appeareth that right is 
inthe King, wherefore we will proceed no farther without aid of the King, where- 
fore ſue to the King, But when Townſ-xd Juitice cited ihe laid Statute de Bigamss » 
which ouiled the party of aid in that caſe; Brian having conſt {eration of the ſaid Act, 
cid alter his ovimon , and diicharged him of ſuing tothe King and awarded , that 
the Demandant ſhould recover her dower.Omnia habere in memoria-C& in nullo penitus 
erra'e , potins eſt deitatis, quam humanuatis. And it the {aid Starure had not ben 
r:membred , the aid alſo had been grantedin 4 H.7. as it had been in the laid books. 
Bur to make a full aniwer tothe caje in quettion, Di/tinguends ſrt tempera, C cons, 
cordabis leges. The jaid Stainte of Brgamis was enacted ac 2 Parijam-ric holden 4 Ex 
1» And the Statute of Prerogativa Regis was made 17 E. 2. And hetore the Statute 
of Prerogativa Regis, the King, when theneir was ©f full age , had bur primer leifin 
Capiendo exitus, Cc ASIC 18 fan in the (aid Charcer next b fore ; and in tuch caſe the 
King is nar Gardian , and therefore cannot endow the wife ar the Common Law. 
For as a writ ©! dower lay again{t Gardian in chivalry + during the minority of the 
heir, or the Gardian might endow her without any fute, during the minority ofthe 
heirzi{ he wou'd; buc afret full age, although that he held over the land for the value 
of th2 mariave, no writ of dower lay againlt hum , nor could he endow the wite , be- 
cauſe that a'tes full age of the heir he was not Gardian, and none who hath but a 
M mmm Chats 
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hartel Except we Gardian only )can en :ow the witc of a treehold;neicher d1d a writ 
of Dower, which ts a real ation, lie againli him, as appeareth in 6 E, 3.16, he oughr 
robe Gardian) and named Gardian , and a Writ of Dower brought in {uch cale a- 

1in{t the heir within age , ſhall abate , for it ought ro be brought again(t the Gar- 
ian s and therewith agreeth 17 E."3.79. 9 H. 6, 6:b.V.E, 1.Dower 86g. vid, 8 E.3. 


| 6, Dower lyeth againit Gardian within age , and avainit che heir at full age , 46 
Tf, 1.19.7 Ex 3-10, 9 E: 4-31, andinSE 3.15.2 woman brought a writ of dower 


againit Henry bohon as Garvian in Knights Service , who pleaded, that he had no- 
c11ipg but a leaſe for 6 years , of the leaic oi John Mowbray Gardian of the lands. 
Judzement of che wric? And there 1t 18 holden , that the wric ot Dower doth not 
lie againit him in relpect of the polleflion , if he be not Gardian ; tor which caule 
the Demandant did maintain that he was Gardian, 2 E.3.15, A writ of Dower 
brough: againli Ienant by Eleg# (hall abate, 8 E. 2. bre. 809. Dower Was brought 
2g4init Tenant for years , andabared by award; bur there Beresford faith) It is g00d a- 
eainlt Gardian » becauſe he aniwereth 10 the name o! the heir. So the King when the 
heir is of full age » could not have endowed the Wite, becaule he 15 not Gardiany bur 
hach in etfe& the profits of the land but for one year, and therefore the makers ot the 
Statute of Bigaws, 4 E. 1, Ifthe King could have endowed the wite when the 
heir was of tull age » they would hare oulted celays in fuch caſe as they did , and a 
fortiort » that when the heir was wichinage. But at this time, /c. 4 E,4. the Kivg) 
when the heir was of full age, could not endow the wite; bur {uch power as he hath 
was given to him by the Statute of Prerogativa Regis , made in 17 E. 3, long time 
afrer;which && of prerogativa Regis,although it gave power to theKing tocndow the 
wives, &c» licet heredes frere plene atatis , yer the Statute addeth , / vidue ills volu- 
erint ; ſo as the Statute leaveth it to the ele&ion of the wite , either to be endowed 
in the Chancery , or at the Common Laws and by conſequence the Writ ot Dower 
(which is favoured in Law, and is to be likened to no other Pracipe ) 15 not to be 
layed by Aid prayer in that caie, Upon which the Contt rook adviſement and con* 
ſideration - And afterwards the Court tor the reaſons and cauſes aforeſaid , difchar- 
oed the Tenant from ſuing tothe Queen , and gave day, in the beginnivg of Eaſter 
Term) then next following, to picad an itiuable plea peremprorily, In which Term 
the Defendants Councel offered to plead detainment of Charters by the Demandant, 
&c, wiich was in Exfer Term, and Trmiy Term following well argued at the Barr 
and Bench ; Aud upon goodadviſe and confideration , theie points were relolyed 


[6] by che Court, 
, > 1. The Charterg ought to concern the Land , whereot the Dower is demanded , 
£e- *, andvot otacrlands deicended to the heir» vid, 33 H.6. 51. relolved in the point 


22 H.6.4%. And the Law in thiscaſe well allowed , Thar this Reburrer o! the 2- 
.Ftion is a good plea in writ of Dower for 2 cauſes. 1. The Charters are the ſinws 
of the Inltericance of the heir of the Husband,, and ſhe is nor worthy to bave dower 
of ile Inttericance of her husband » who would wrongfully detain from his heir ( by 
whom (he 15 to bz enJowed } the muniments which mighc detend rhe (aid Inheri- 
tance ; For Charters are called muniments 4 mwmendo, quia muninut & defendurt he- 
redi: tem, 2. Tha is a greater privity when a wife is endowed of the immediate 
efiat :, which the heir of her husband hath by deſcent» than when ſhe is endowed by 2 

{iranger , or of another eftate ; For if the wife be indowed of the immediate cttate 

deſcended to the heir of the Husband ; it ſhe be afrer impleaded ſhz ſhall vouch the 

heir , and ſhall be new endowed of other lands ; which che heir hath ; but it 
the wite be endow:d by the Alience ofche Husband, or of the heir , 1! ſhe be 
1mpleaded » ſhe ſhall nor vouch the Alienee co be newly endowed - And that is the 
caule that when a woman bringeth a writ of Dower againt? the Alienee of the Hus- 
band, &c, and he voucheth the heir, the Demandane may witneVe that the heir 
hath lands deicenged to him in che ſame County { for the original doth not extend to 
another County ) and pray that ſhe may be endowed of his citaie , and that is tor the 

benefc of her voucher to be newly endowed, vid.in 4 E. 3.36. and in 6 E. 3.11: 
the Tenant In a writ of dower vouched the heir of the Husband ; and the Deman” 

dant did teſtifie that he had by deicent, &c. inthe ſame Couny ; and Judgement 

Was given againlt the heir it he had &c. and nor acainit the Tenant, In 6 FE. 2. 26. 
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There ihe wWi'e 0 a iranger broug! Ca Wilt of dower, an{ tne Tenant youched the 
heirs &c. The Deman {ant thal } not reco;cr ; 291111t the heir , becaule thete wan ett: 
privity. 1n8E. 3, 36.1ndower the Tenant voucheth, and ihe Vonchee 10: h- 
eth the he! of the Husband of the hg tie Demandant Corh refiiiie thor 
the heir hath atters by de cent int me County , the Demandant fha!l rot reco- 
ver againlt the he1r , bur avain{! the xt ON y + 19r there 15 No! 1mme late rIivi- 
ty betwixt the heir andthe Demandanc , tor the D: mandent ſhall recover 20aiplt 
the heir only, waen the Tenant in demein vencherh him. 1d, Keriſt. indie 5 > 
E. 3. Dower 50. } ls &. Dyer 202. And that 13the reajon that the heir on'y (hail 
olead det QUDIMENL « t Charters, ean{ not a lirancer, as ſhall be atter (21d. 434. F.N.1 


} C4 Io 5T £ . 
$ E.,SCL4 3. [+ And theres lon veirch New;or eel n 22 FH, 6. 42. that th» hor 
tha: 1 have et Ls le + CE alnof Cllorters, &c. /Cettal it ihe heir a | rhe Chorcore gt 
his lands, be ming ic parkivnt re p,cad 1n Barr of her cower, cannot be the rez'on 
thercot ; For win the heir hath v.caded that be hath been always ready « and vet x5 


ro render dow-r, &c., 1! the Demandare Would render to lit the Charters + 1: 13 a 
tal! comtetiion ot the action, 1! the - De: nandvan: deiivere:it the Chorrers, :rd thee 
fore at. ct the Charters deitvered. the heir ſhaliplecd no trither, but the Denans 
Cant 1:1211 Preteen! ly nave Jud: l, "el. enſr,aS More 51 iy a ater wards aNDeart 

2. HE WAyD caceth this»! ea on! 11 tO have the certainty ot he Charttts; where 
020! 2 CEITAIN 11: UC NAY be JOYNnEcG . Or that they are nachelt or Bc XN 1Eaied OT Cn- 
lea! ed; an Nn bo: ! 1Caies an Ac: 1n GL Deitroee nay De gron n 'ecl 7n.! | TOM ont | v tha 
heir, 22 1.6.16. 2 H.7.6. 14 H. 6.4. 21 E. 28, 3830 K+. 

No Stranger al ho:gh that he be Tenant! © the land , and hath the evidences con: 
vey diohim ys canina writ of dower pretend (elamment of Charters, but | 
ly £02 ON! ly In privity , fc. for the heir of the linshand, as hath been fatd. Alto in 
divers caics the heir thall be in Cevree ct a |! peer , and theretore (ha 
detaininenc of evidences, and that he ſhal: rr vozing calev, 1, It rhe heir hark 
the land by purchaſe. 2. 1tthe heir hath delicercd rhe Charters to the Wie, he 
ſhail noc plead derainiment of them for that = Wite hath them by his on A, I; 
aSit 15refolied in 7 E, 3. Dower 101. 3+ It the heir be not Immediately von chegi / 
the Tenant in the writ ©! dowet » \bordybiers cnce, ash.thbeen aid, 18 F, 3.36, 
4. It the heir come:h 1nas Vonchee,hai ing nol:nds hes Co t1Nnty wirers the Nr MT 
1s demanded. $5 Tak 1C COMern in 25 1 enant by receit, hs {hall nc ; lea! dotain rent 


o! Chrters, as appearetn In yo 8. . Dywer 57. and 11 mary other books; and the 
rexlon thereot 15 man; [eity 1ithe rr! ie form of! ,Cacing in that calc be well gbleried; 
For he wit picadeth detninment of Charters in bart of dower + on wht to head, that 


he hath bzen always reacy, and yet 15 to render dower , if the Derran: M1 wor! 
deliver to l:imthe Charters; and Tenant by rece1t , or ſich Vouchee 25 15 aſoreluid , 
cannot fo plead , becaule he cannot plead that he hath been always re: dy 16 rondet 
Gower; when th: Demantant cannot recover 2921nlt the heir j in! inp cat2s either be- 
ing Vouch ce Of rele rv d, nor he cannot render to the Dewandanc the dower, veliiclh 
to her by the Law doth belong. - But if a man be ſciled of 3 acres in 3 Towns 2 
eA.ÞB "arp .1n one County » "and enfeof fFech a liranger of one acre wi :h Warranty 
an.! Ferh, now the heir may aſſion to the wite one 2cre in {atisf2810n of her Dower, 
as well in the acre whereot the tixanoer 1s enfeoffed, as cf ihe other acre detec: nded 
tothe heir , for by courſe of Law ſhe ſhall have dower avainft th2 heir, in diſcharre 
ot all the Tenancy , as well that which he ought ro warrant , as that which 1s de» 
{cended to him in the lame County ; in vw hich Caf the heir may avree with the wite, 
as well out of Court as inConrr,tor that which by the Law he 1s bound to do:and be- 
ing vouched by the Feoftee in a writ of dower , he ſhall plead the fame in barr » as 
It 15 adjudoed in 33 E. 3, Judgement 1 54.and 8 E., 3. 69. PMicnhac! Tpewenyges Cale ; 
ard by the tame 1ealon infuch caſe, the heir being vouched ſhall plead CIR 
of Charrers, &c, tor he may well lay , that he hath been always ready , and yet 15 
render dower to the Demandant , in diſcharge ot the whoie Tc nancy in the fame 
Connty; for by the Laws ifie Demandant ouch! to be entirely endowed avainit the 
how, And therewith alto aoreeth 17 E. 3.58. where in Cower the Tenant vouch- 
ed the heic in ward , the Ga rdian by the warrant ſaid, That the Demandant d14 de- 
zin from him the heir » where as the Land is holden 10 Knivhes (eryice, and it the 
Mmmm 2 would 
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WO vld renaei the ne1LL , he hatn been always reddyz\ nNoeins } «Ny yet IS LO .,CRUCET 
dower: end the exception is taken to it ,, becaule ihis plea lyeth nor tor tim , bur 
for him who always after we were dowable » might have rendred dower, ani \ 1 
could not before render ; To whict it was aniwered , That we are he ag init wii 
he (hall recover , and the Tenements hold in peace , and always might hate mad - 
acreement for that which we held , becauſe by the Law the hall be tcrved of cHveg 
of that which we heid, to that an eA#ſ« acc. 15 given to us inhieu of ZUuherypy, 
And ic ſeemed tothe Court, That the Garvian 1enant by the Warranty thould hive 
fuch ple:; whereuz on the Demandant did traverie the elloyninent of tae Intanc + Jn 
8 E. 3+ 55- Ina Writ of dower the Tenant made detaule a'ter qetauir ; WiXereupon 
came one John, aud (aith , That the tenant held 'or the rerm ot h1!s I1'e ot his Io ; 
the reverſion being to him , and prayed to be received, and was receiicd, and1:id 
that he was heir to the husband of the Demandant , of: whom [he demanded dower 
and {aid that ſhe detain:d 2 Charters touching his inheritance » and ſhewe Winch, 
&c, and (aid that if the would render to h1m the Charrers, he (}a!l he ready to run» 
der her dower, &c. And becauſe that Tenant by receit cannot render dower . and 
he is a liranger , this plea did not lie in his mouth, And thereupon leilin of the 
land was a\v.rded tothe wite. 

And to note two good differences. 1. Between the heir being immediate Vou- 
chee, havin? Aflets inthe lame County , and when he 15 vouched by a vouchee. or 
when the heir hath nothing bur ina forein County; tor in the firlt cale he may plead. 
That he was always ready to render dower , and in the other twonot, 2. Bet cen 
th: heir having in landin the ſame County , when he 15 immediately vounch- 
<d » and when he is Tenant by receitz tor in cale of receit the Judovement (ail 
be given againit che Tenant, and not againit the heir , 19 thatthe plea lye h nor for 
hims/c. that he is yet ready to render dowerfor he canno: render to the j)cinandant 
ner demand. Sce 7 E.3.Dower ICI, 6 Eliz, Dyer 230, 7 E. 2. Dower 1.30, 11 H.3. 
ibid. 187, 45 H. 3.i6.174. 14 H.4.30. 36 H.6.7,41 E,3.11.6E,3, 45. 

4. In a writ of dower againitGardian in Knights ſervice: he (hail not plead . etaire 
ment cf Charterstor he cannot conclude his pleay and it che Demandant will deliver 
him the Charcers:&c.tor theCharters w©h do concern the inheritance of the heir ſha!l 
not be delivered to the Gatdianzas it iSadjudged in 10 E, 3.49. Butthe Gardian in 2 
writ of dower may plead detainment of the heir bythe Demandantand that he hath 
been alvays ready, &c, For the ward doth belong to him; and if the Demandanr 
doth detain the ward , and doth not render him to the Gardian unmarried: or it 
ſhe rendrerh him to him married, ſhe ſhall lol!e her doer, and therewith avreeth 
$E. 3.70. 7 E.3.17. 22 H.6.16. 2 H.7.6, 17 £.3.56. 16 E, 2. Dower 144,v. 
what manner of Charters or Evidences the Demandant in dower oveht to detain , 
that the heir may plead; &c. 41 E.3.11. GE. 3.45. &c. And lo all the books in all 
che(e points are well agreed. And when ( 1n the calc at bar ) the Tenant verceived 
that if he ſhould plead {uch pleaz that the Demandant might veliver the Charters in 
Court , and preſently pray judgement upon his confeſlion, as appearcth in 10 E. 3. 
49.21.E.3.8, 9E.4.47.&c. He waived the pleas touching theſe matters. And 
in Trinity Term , When the Demendant did expect that he would have conteſled the 
Action ; he pleaded , Ne unques acconple in loyal matrimonie : Whereupon it was 
v/Tittep to the Biſhop of Norwich, who certhed, Quod infr anominati Edmuxd. « Ay - 
na legitimo matrimonio copulati fuerunt. To which Certificate being ſhort and Gire&t 
In the point , noexcepticn was takento it - whereupon the Demandant had Judge- 
ment , and divers parcels in demand afligned her in dower , which the Demangant 
leaſed to divers perions named by the Tenant , in conſideration of 1009 marks fine , 


and 500 /, rent per anxrm. 
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T he Caſe of Avowyy. 


N the Cale ©: ( | 

and debated , that is to fay ; I: there be Lord and Tenant by tealty and rent, and 
che Tenant maketh a leale for years , and the Lefior hath done tealty , and vaid the 
rent continually, and yet the Lord diltraine'h the Cattel of the Leilee tor the rent, 
when in truth none 15 behind, and avoweti vpon a meer ifranger which never had 
any thing z as his very Tenant for th: arreraves ot the Rent), it the Lelee (hall be 
without remedy inthis cale. Andthe opinicn of Priſcety 34 H.6. 46, was oby:*- 
Fed, where he holde:h , That it there be Lord, Meſne, and Tenancy and the Lord 
avoweth upon a ltranger, and no: upon the Meſne, the Tenant 15 without remedy : 
And ſo it a Termer bringeth a Replevin, and he avuweth upon another than the 
Leitor the Termer is without remedy - And that the common opir:19n of our books 
are , That a ltranger unto an avouwry ſhall not plead that nothing is behind ; or a 
tenure by leiler (ervices y or any other plea but on! ys out of his tee, or a thing which 
doth amount to aimuch, 17 E. 3.1415. 34 E. 3. Avowry 257. 38E, 3. Avewry 
61. 39E.3-34. 43 Ed. 3.13. 2 H.6.1.& 54. 34H. 6.21. 35 H. 6. 51. 37 
H. 6.23. 38 H.6.23. 7.4.19. 13 F.4-6.14 1.8.4. 26 H.8.6.& 22 H.6. 
+. b.itis ſaid » That it is a poſition in Law, That allranyertoan avowry ſhall not 
niezd > but ont of his fee, &c. It was allo objeRe !, That Leilee for years con'd nor 
pray in aid ofhis Leilor » and lo make himlelt party toiplead , becauſe chat che Leſſor 
1s a liranger £9 the avowrle » and the Leilee might plead as much as the Lelilor him- 
ſelf might, and that 18, our of his fee. Andoarethe booksin 18 E, 3.7. 17 E. }. 
9. 34 E. 3. Avowry 258. 3 E. 2. Aid 151.6 E.4.3,12E.4.5. 5 H.5.5.2 H.q. 10. 
$ H. 7.8. &c. Ifnotthat the Le'lee maketh his Leffor privie ineltate to him, upon 
whom the avowry was made, Vid. 7 E. 2. Avowry 186, , 

Yet it was refolved , Thar the Leflee tor years ſhall be by Law relievedin this 
caſe ; And tor the better underitanding of the Law in this caſe, two differences in 
Law were obleried. Firli,( as hath hecn faid )a liranger toan avowry ſhall plead 
no: hing, but out of histee, or ſom? thing which doth amount to as much, And the 
ſame i5 true as tothe pleading of any matter 10 barr of the avowry ; bu: the right te- 
nant, althouzh he be a lirapger tO the avowry , yet being made party he ſhall plead 
matter in abatement of the avowry , as 1t (hal appear. Another difference 1s, when 
the Leflece for years » or for lite » (hall have aid of one who 15 a tiranger tothe 
2vowry, and when not ; For upon 4 general allegation , that ſuch a one a {iranvzer 
was ſeile{ in fee and leaſed to him for lite or years,he ſhall not have aid.as the books 
befOre cited prove » becaule it ſhall bz 1n vain in {nch caſe to grant aid, when the 
Leilee may plead out of his fee : Bac upon !pectal matter diiclot-d, he ſhall have aid 
of his Lefor, whois very Tenant. Ani there if tne Leilec in ſuch cate allege , rhat 
his Leilor was, and yet is leiſed of the Tenancy in his demeine, as of fee, and held 
the ſame of the Lord by the (ervices, &c. of which tervices the Lord hath been, and 
yet i5 ſeiſed by the hands ofthe L=tior, as by the hands of his very Tenant, and 
that the Tenant hath leaſed the landco him , and chat the Lord, ro charge the 
Plain: it unjnlily hach avowed upon one , who hath nothing in the Tenancy ; and 
thereuvon he prayeth in aid cf his Leifor ; inch15 cale » upon this ſpecial matter , 
he ſhall have aid) becauſe without his Leſlor he cannor plead eh1s matrer in aba'e- 
ment of the avowry» nor the Lord ſhall be comoelled to avow upon the Letlor : and 
dy this ſpecial matter there aypeareth true privity ineltate and ſergnorte betwixt the 
rivhe Tenant and the Lords fo that there wanteth not yrivity in chis caſe y nor the 
Law will not elteem him who 15 true tenant inLa:v, to be a {iranver ro the Lord; 
and the falle avowry of the Lord upon the ([tranger who 15 not renants ſhall nor hure 
the Leſſee againit the rruch of the caſe, quia veritas nbil veretur niſs abſcondi., And 


the Lave Call never ſutfer a fallity to ſuppreſs the rruch, And the lame 1s well pro- 
ved 


inthe Kings Bench , this Point was yrincivally moved | 
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ved by the books cited betore ; as, raking one tor Example, in the book otiSE, 3.7, 
the cale was ſuch» A. brought a Keplevin againit Yiiam Weyiond, who avoyed for i 
( 21) Rent ſervice upon the iiive 1N tayl ; che Plaintit thewegdy That a {tranzer to the - 


77 9x wry leaſed to him tor life, and prayed in aid of htm, and was oulted of the aid he. 
p/ = 0 oh Ae he Leflor coul'i not plead more than the Letlce, becau'e they are both (iran- 
eros, oers; but there vpon ſpecial matter pleaded he (hall have aid ot 1m, 10 the end chat 
boch joyn i0 2 plea Of abatement 0! the avowrys which the Leilee hinfelt alone fail 
not plead : For the Leilee to have aid may ſay, That the Donor betore the Starute 
inkoffed the Donee in tee to hold of him, and that the Leilor 1s allignee to the Feot- 
fee and hath tendred the lervices, and compel the Lord to avow upon him. To which 
Sir Richard .tby Chicf Juttice who giveth the Rule, ſaith, Plead thee this matterit 
you will have a19. Which Cale proveth both the difterences, ſc. That a lirauger to 
any avowry ſhall compel the avowant to avow upon him: which 1843 much as to 
ſay, That he ſhall abare the avowry made upon hun who hath nothing, and comoe!! 
the Lord to avow upon him, who is hisright and true Tenant, 2, That upon 1tuct 
{pecial matter which tendeth to drive the Lord to avow upon his vety Tenan: , it 
ſhall have aid of a liranger tothe avowry : And the Law requieth , That the Lo: 4 
alwayes avow npon him who is his Tenant in right and in L:w, and to doe it the 
« Lord hall be compelled by ſpecial pleading, and therewith agreeth Linl:ton 16. 
inthe Chapter of Releaſes, That 1t the Tenant be dilleiſcd, and the Lord gakett; 
Cartel of the Ciiieiſee, and he lueth a Replevin, and the Lord avoweth upon the 9i.- 
ſeifor who is Tenant in poſſeſſion, the ditletice by pleading of the {pectal matter {}1al! 
abate the Lords avowry upon the diileifor, and compell him to 2vow upon him, be 
cauſe that the diileiſee 15 Tenan; co him in right and in Law. Piae 22H, 6, 9,6, |; 
Newon,48 E, 3.8, by Fitz, 4 fgrtiori in the principal cale, when the Lord avoyrrt; 
upon one who hath nothing, upon the ſpecial matter ſhewed the Le! or ſhall joyn in 
aid to the Leiicez and (hall abate the avowry made upon him who hath nothing, an 
drive the Lord toavow upon his Tenant 1D right and in Law; an therewith avrecth 
4 E. 3.50, 51. Hugh de Luche brought a Repleyin ot his Cattel againit 37/1. de Serimg = 
lazd, who avowed upon 3. Sitters, as daughters and heirs of lice Srger, by reaſon 
that they held of him certain Tenements, by Homage, Fealty, and Eſcuaye, and by 
the ſervices of 105. by the year, &c. and for homage behind he avowed. To which: 
the Plaintif (aid, True it is,that eA tice Sager held ot hin the ſaid Tenements by Fe- 
alty, and 6 4. by the year for all ſervices; ao4 that Alice did entrott us of the ſame Te- 
nements, and we have oftentimes tendred to you our Fealty, Judgement it yon can 
avow upon another than upon us Or tor more ſervices than, &. To which plea in 
abatemen: of the avowry exception was taken, becaule the Plaintit was a {tranger t5 
the avowry. To which it wasaniwered and reſolved , That the Plaintif was privy 
enough, becauſe he was Tenant of the Land and hath ten/red the ſervices: an ithere 
it is expreſly ſaid, That the ilſue de ceſt avowry ne ſe puir prender ſur le aroit des ſervices, 
but to abate the avowry, and to drive the Lord to avow upon the Plairrit. and then 
might rhey plead co the right of the lervices. 48 E. 3. 8. by Finchden, c> 16 Eq, A- 
vow! y JO ACC, Viae 39 E. 3. 34+ & 10 F.6, 26. 31E.3. Avowry I11, 4 fortiort, 
when the Locd ſhall avow upon one who hath nothing in the Land, he who is he 
very Tenant, and by whom the Lord hath received the ſervices; ſhall compell him 
( as Lil. ſaith ) to avow upon him. Videg H. 5.15. andin 34 E. 3. Avowry 2589. 
the Plaintif was oulted of aid, becaule he did no: ſhew the ſpecial matter co £:vc 
him cauſe of aid. An in this point the Law 1s curious; for although the Lord doth 
avow uponthe right perſon, yer ithe do not convey to him his true title 0 the land, 
his avowry ſhall abate ; and therefore if a man avoweth upon one as heir to his M»- 
ther, where he is heir to his Father, his avowry ſhall abate, 13 E, 3. Avorvry 102 
& 11H. 4.24. 10 E. 4, Avowry 193. 3 E.3.69. Vide 27 E. 3.83. Soilina Rp 
plevin ihe Defendant avoweth upon the Plaincit as his very Tenant, the Plaintif in a- 
batement of the avowry may {ayzthat he hath nothing bur for term of lite of the leale 
of #. the Reverſion now to his lon and heir, and pray inaid ofhim, to the intent 
that he drive the Lord to avow upon him who is his Tenant in Law ; and therewiil 
aoreeth 3 H,6,12,& 13.and Fitz. inabridging of the caſe, Aia 57. ſaith, thar ihiis 
plea doth eve ip abatement ofthe avowry ; and tor this cauſe by the rule of the boo): 


L 
ar. 
TE 


OO OE IO OO 
OS ——— ———— CO —— 


Parc. IX. The Calc of Acowry. 
he had aid ofa ({trapger © the Avewy, Vide 15 E.z. Aid, 33. Tenant in Dowes had 
2id of the heir in Reverhon, who was a liranger tobe avowry, And the great wil- 
dom and policy of the Liw was oblerve i, which hath provided for remedy In this 
caſe. For in avowry for rent-lervice, &c. the Plaint1t being Tenant tor years, or tor 
life, ſball have aid of his Leflor before 1:12e joyned , becauie without him the Leſlee 
cannor plead, as appeareth in 2 H.5.1. 7£.4.23. 6E.4. 3. 21 E.3.12. 13 £liz, 
Dyer 229. tothe cad the Righttull and very tenant joyning with him, may abate the 
teigned avowry made upon him who hath nothing, or upon one who is not richetyll 
renantyand drive the Lord to avow won him who is tenant in Law : And it thou!d 
be great abſurdity, and detect in the Common Lav, 1 the falic and teigned avowry 
upon him who hath nothing ſhould chatge che Termor with atrerages ot Rent where 
none was due ; and the Law ot England, wen pattur abſurdum: And it 2ny defect 
hath been in the Law) as it was Objected, the makers ot the Act of 21 FH. . cap. 19, 
would have provided remedy as well for the Tenant, and all Leilecs and other ttran- 
rs:t0 the avowry againlt the Lords, as they made tor the Lords againlt che Tenants 
and their Lellecs as appeareth by the Preamvles and not to have bound the Tenant 8, 
Leſlees; &c. and left the Lords at liberty. And it was {iid at the barr, that in ſome 
caſe the Lord was lefc ro the Common Lay, and could not avow within the Act of 
11 H.8. and that is, when the Lord cometh to diltrein , and iceth the Cartel upon 
the Tenancy and the Tenant driveth them ott into other land not holden , and the 
Lotd freſhly followerh them and ditireineth there, as he well may) as it is holden in 
44 E, 3.20, 6 Ry, 2. Reſcom 11. 11 H. 7.4. 2:1 H.7.40. 34 H.6. 18. 16 E.4, 
10. that this cale is out of che {atd Statute, becaule that the pitview is, 1f the Lord 
diſtrein wpon the ſame manners, lands, or tenements, &c. that the Lord of whom the ſame 
lands, tenemenss, or hereditaments been ſo holden, may avow as within his fee and ſergyerie, 
and the diltreſs is taken in L2nds not hoiden of him, nor in his tee and ſeienorie, an | 
therefore this cate is out ofthe laid Act. But it was Refolved, that this caſe is 


within the purview of the laid Act; for 1.11 1scleetly within the mitchief within _ 
the vreamble, and the Act is made to lupreſs Frard : 2. nron the macter the diftreſs »+42 / , ** 
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is taken apon the L1nd holden, for the Lord cannor dilirein out of his fee , bur the {+/+ 
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view of the Lord and his freth ſure» makech the diltreis to be in jadgement of Layy #« /* 
taken within his tce, or a thing which amounteth to as much ; and as Thorpe faith in, / cat 


44 E.3. 20. the taking ſhall alwayes reterr to the ficit place , and it (hall be incon- ,/,//ra<= 
vyenient that the a ot the Tenant himlelt, ( againft which the A& was made ) ſhall /44« 


make the good Acryio little of no eftet. Bur Note Reader, It one cometh to di- ,.# 


frein for damaye !eal-nt , and ſeeth the catte], and the Owner driveth them oft, he 
cannot ditirein them damage tealant, bur is put to his action of Treipaſs. 16 E.4.10. 
and 2 E.z. Avowrie 182, For there the Cattcl ought to be damage tealant at the time 
of the dittre\s, and {o a ditterence. 

An41astothe other Caſe which Priſct putteth, ſc, If there be Lord Meſne and Te- 
nants and the Lord avoweth upon a [tranger, and not upon the Meſne,the Tenant ts 
without remedy ; It was {trongly urged, that that was good Law tor the Tenant up* 
on ſome ipecial pleading) as in the cale of the Leiiec, cannot have aidlot the Meine; 
becauſe he is Tenant in teetimple,and the Meine cannor joyn with him, becaute he is 
2 {tranger ro the avowry, tor the Meine ſhall never joyn with the Tenant, bur when 
the avowry is made upon the Meine : And both thele points are Reſolved in 13 £. 
4.6. and in other books , 31 E. 3. Joyner in Aid, 14. 17 E. 3. 15. the Abbot of 
Furneys caie, and there isa detect oblerved in the Common Law in fvch caie. which 
is prayed to be amended and reformed by the Juitices, as in other caiesro avoid a 
miſchief rhev have done. Vide 39 E.3+ 34. And it was Reſolved and :orced, That 
the opinion of Pri/or inthis cale 18 good in Law to the end that Priſer incended. For 
it 15 trne that Priſoe aid intend that the Tenant is without remedy, either to plead a- 
ny plea, of to plead Riew arere, &e, becauſe he 1s a (tranger ro the avomry; or by ive» 
cial pleating to pray if/aid of the Meine, for as hath been ſaid, he 1s Tenant in tee- 
imple and cannot pray in aid of the Meine, and the Meine cannot joyn with him,be- 
cane the Lord hath not avoived upon the Meſne ; and theretore as to rhele 3. wayes, 
the Tenant, as Priſet meanet\, 1s with@ut remedy, and his ovinion as to theſe is war- 


rated by the opinion of the {aid books, but that the Common Law hath letc the 
Tenant 
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} enanc wihout reme !y 10 inch cal.y 1 appearech tully apd- commonly to the contra - 
ry in 0ar books. And therefore, when there 1s Lord, Meine and Tenanc, and the 
Metne payceih the Rent and doch the {CIVICES tO the Lora, and yer the Lord diftrein- 
eh the Tenant peravail tor chem, and impoundetrh tis Carrel, in this caſe the Tenant 
may preently repair to hi: Melpy an r-late che caſe to him, and pray him to acquir 
Him ; Now the Law hath given power tothe Meſn to go tothe Pound, and to take 
the Cattel of the Terant peravail out of the Pound, an 1 to put his own Cattel inthe 
Found in the itead of them, and to fuea Replevin, and lo ro make himſelf party, and 
then if the Lord will avow upon the [1rapger, he may ſhew the truth of the marcer, 
2nd abate his fcigned avowry made upon the (trapger, and compell the Lord for to a- 
vow upon 1m» as upon his +ery Tenant in Law, Ani although Not Ciltreined in 
his detaulc is a good plea 1n a writ of Meline) yer if the Mcine w1ll nor Coe it upon 
requelt, the Tenant upon the matter 15 dilireined in h1s default, as it is holden in 7 
H.4. 18. 4 E,3+35+ 15 E.3- Joynder m Ajd15417 E:3444. 34 H. 6.47. 13 8£, 
4.6. ard F, N,B.1 36,h. And it the Lord will not ſufter the Meine in ſuch caſ- oO 
take the Cairei of che Tenanc out of the Pound, he is a Treſpaſſor 4b initio ; for he 
doih not uſe them according to the nature ot a diltreſs, and therwith agreeth 1 3 E.4, 
6. But let the Ten:nc look to ic, that 1niuch cate he fue not forth a Replevin of his 
2004s, and have deiiverance of them, tor tha! it ſhall be accounted his own folly thar 
he doth not make requelt to the Meine, as above, For then ifthe Lord ſhall avow 
upon a ranger, the Tenant is without remedy through his own default , but in ſuch 
caſe afier the Tenant hath deliverance of hs Cartel by a Keplevin, it the Lord avow- 
eth upon the Meine) there the Tenant may requeit the Meine to joyn with him to 
plead in his ci'charge, and it the Meine will got the Tenant may have a writ of 
Meine againlt him, and recover his damages : for now by matter ex poſt fails, he is 
dikreined in his own default, as It 1s holden 1a 39 E. 3. 24. where the caſe was 
That Henry Percy was Lord paramount, G wilbert Kmfrevill Earl of Angus,Meſne, and 
a Tenant peravail, of divers Mannors ſc. 10 Towns, &c, the ſaid Lord paramount 
did dilirein the Tenant veravail, the Tenan: pleated a Releaſe by deed of the (aid 
Lord paramount to the Meſne, to hold by leiler ſervices; & non potuit , becauſe he 
was a lirarger tothe avowry, And there it 13 hoiden, that the Tenant in ſuch Caſe, 
is at Bo miichief, for he mighc have required the Meive- upon the avewry made, to 
have joyned with hun 1n aniwer, and the. had come, they two might have joyned 1n 
the viea, wiich the Tenant now pleads, and it the Meſne would not have joyned 
with the Tenant, he michr have againit him a writ of Meſne, and therein recovered 
damaves againlt him ; and i! the Tenant doth not requeſt the Meine , it ſhall be ac- 
counted h1> own foily-And therwith agreeth 17 E.3.45.& 12E.,4.2.7 E,4.19.And it 
15 tO be 03{crvcd; that 1Þ {uch cale, the Meine ought to joyn- grate, for there is no 
proce's in Law to compeil him to appear: as in the Cafe of aid prayer y but only upon 
the Tenaits requeli heonght ro appear gratrsg, And io may the Le' or upon whom a- 
vowry is made, joyn gratzs With the Leiice the Plainiit inthe Replevin, and there- 
wih agreeth 45 E. 3. >@& 39 1.6.7. 

Lultly, in che principal calc, It the Leilee { or the Tenant peravail ia the caſc ofthe 
Menalty | be preſent when che Lord or his Bailit comech todilireins if pothing be 
behind, he may weil make Relcous, and fo relieve himiclt, as it was Relolved in Be- 
vils caic, in the fourth part of my Reporss, Vide 2 H. 4.22.6. 8 4.4.1. 4. 6. br. 
Diſtreſs 7 5. by the Juſtices, 31 E. 3, Reſcous 17.39 E. 345.39 H.6.7. F.N.B, 162, 
27 Aſſ. p. 51. and 25 Aſſ. p. 59. Sothat the Leilee, or Tenan: pera' ali, hath a cer- 
tain Provincn by the Law to relieve himſelf inthe caſes aforeſaid, it by his Laches 
or mi1doins he dee noc prejudice himfelt, And tor as much as no v ichitanding the 
Statute of 21 H.8. cap. 19.the Lord may at this day avow upon on p2riony as upon 
his very Tenant according to the Common Law, (tor the ſaid Statue 40th enact,7 bat 
the Lord, &c, may avow, Fc, as mm lanas within bis fee and ſeignorie , which doth not 
take away the Common law) bur erveth a Liberty to the Lord to purſuc the one or 
the other ) | have thought neceilary to Report this cale, whereby ai! the ta1d books 
are recorci ied) the doubts well refolvecy and noabſurdiry or miichiel ſuttered,or pot 
remedied by tie Common Law, 

Aſich. 
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Thr Caſe of the Abbor of Stritra Mertells. 


Na Qao wirrasto againlt Owen Viughan fot vtidg theſe Libetties and Franchiſes a- 
monglt othersthat'1s tb !ay, To have Waits,Sct2ies,and Felons 2o0ds:&c. in Llani- 
bang el 10 we County of UAtowngowmery'; a8 rothe Waits 3nd fraics, the Dctendant 
claimed them by preſcripcion, and 43 cO1he f:lons goods he pleaded, Qu24 Johan, 
muper Abbas de Strata Mercella Bite habuit tr 4viſhs fuir infra Llanthangel pr 24 boy 4 
et catalla felomm, et ad uf a1 ſin proprium dfp3[ui, ff, 4. diem Feb, 27 H, 8. And 
pleaded the Statnre of 2 H.' 8. That all Monatteries.undet the yearly value of 2007, 
were ziven to the King, In as large aff anp'e mannet 25 the Abbors &c. then had, or 
ought 9 have them ; and that the Tait Ab y of SiFata Mercella, atid the PO effiongs 
thereof, were undet the yearly valuiz of 2007. and pleaded alſo the Statute of 32 17, 
$.c 47, 20. by which it 18 enacted, Thi all libertirs, privileger, and fraiichiſes, and tem- 
pord Jerifſdictions which the late Owners of the ſaid AH bbyes, Fc, havt uſed or exerciſcd 
lawfally, (FF. within 3. moneehs before the ſaid eA Ct of 27 H. 8. ſhall by the ſaid Att of 
22 H.8.be revived, and (hall be really aid dtailly the Ring, his heirs and ſucceſſors ; 
By force whereof Kiog H.8. was ſeiled of the faid Fratichiſes, ſc. To bave felons 
ooods within Llanih ingel afore1aid in tis demeine 48 of fee in the right of hisCtown, 
and ſo ſeiſed, an} being all6 leiſed of the Matnor of 7; alleithege in Llanthangel, &c. ith 
the ſaid County, / late pitce) of che volſeflions of the fald Abby of Strata Mereella) 
eranted by his Letts Vatebrs 37 H.8$. the ſaid Matitibr t6 Sir Arthur Daitie Kvight 
in fee With general words; ttiat Is to 13y) tot, ralia, Fanta, buifmndi, radem &f conſis 
milia, libertates, francheſids, privilegia, jeriſdiftiones, f, qhuitqualiaquanta,y #4 d67, 
uuper Abbas, Oc. PRES 8: fuit infr4,&c. By iptce whetof the ſaid Ar- 
thur was ſeiſcd as well of the laid Mannor aforelaid5 48 of tlſe liberties, &c. aforeſaid 
infee ; and ſo ſeiſed of the 141] Mannot, did enfeol? the Defendant in fee,'( for al- 
though there were divers fficah conveyances, the ſagie Wi$ the ſubltatice of the caſe ) 
and then he made a Concluſion for all his plea, £t to Warr #nto clam libertates, fran- 
cheſias, & privilegia prad. canquam ad Minerium pred. feftan, et pertinent, And upon 
this plea, as 10 the goods atia chattels of Felons, the Qiitens Councel did demurr in 
Law. And it was argued on the part of the Queen, That the Defendants claini to 
have the goods aad chattels of Felobs was ibſuthcicnc fof 2. canſes; 1. Becauſe he 
doth no: ſhew, That the Abbot had the goods of Felons by Chatter within Llani- 
banget ; for by peſcripzion, of any ulage, he could ner have then, For although he 
ail no: be driven to ſhew the Charter in Court, of to plead ann Exerhplification of 
it, becauſe the Charter Wis tnade to a ſtrabger, yer he 6ughr to bave pleaded, Thit 
the Abbor had the ſaid Franchiſe by Chatter. 2. That the ſibiznce ofthe ples 
wanteth cxya!l ; for the efte& of his plea is, Quod pred. nuper Abbas Beit: babuit & 
gaviſm fuir infra) Fo bond et catalla felonum, &c. Atid theſe 2, poitits were often 
argued ar the barrin divets ſeveral Terms ; and the efteR of the Arvumens on the 
Queens part, asto the fitft, was, That the Abbqt could not have Felans goods by 
preſcription or uſage bur by Charter, quod fuir cone/ſum per Curiam, See the Au- 
thorities, and the realons and cauſes thereof in Foxleys ciſe in the 5. Part of my Re-> 
yorcs; and chereuvon it was inferred, that the Defetdinc oughe to Hare pleaded in 
certain, That ſach King granted to ſome of the predecefſors of the Abbot, &c, or to 
the Abbot himleif, to have Felons goods withio the Town of Llanibaxgel, &c, and 
not that pr ed. Abbas habidit et gaviſus fuit,8c. and chiefly in a Quo 9477 ano, ih which 
che Defendant ought to ſhey a full, perfect ritle ro Himſelf, As tothe 4. it was Ob- 
jzRted, Thar the plea was inſuſhcient . becauſe that every plea ought to be triable, 
either by the Country, if ic contain matter of faR,or by rhe Juftices, if it comprehend 
matter in Law, or by the Recotd it ſelf, it ic con(ilt upon larter of Record. Plo,Com, 
22: « bur this plea is not triable by the Country for 4. canfey, 1: Becauſe the ſub- 
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fiance of the ithuc doth conhit upon matter of Record; for without matter ot Record 


| the Abbot could nor have them, which cannor be tryed by the Country, bur the Law 


A , \ 
* doth attribute ſo much honouranderedir to gnem , that they ſhall be tryed only by 
** themſelves, and not by the Country. ie. 37 "WG. 2T, Plc. Com. 7. & 23. 8 Eli, 


- Dyer 242. and Hmds calc in the 4+ parc of ary Reporrs, 2. Matters in Law are noc 
” eryable by the Councy) no more than matcers in fat by the Juſtices, quia /icur ad que- 


WA it ionem fatts non reſpapdemt Judiresry#4 ad queſt jionems juris non reſpondent Juratores, Bu 


in this caſe the Detendanc hath comprehended in his plea, quod pred, nuper Abbas 1i- 
cite gaviſus fwit, &c. which tendeth to a matter in Law which is not enquirable by 
the Country, and yet the Defendant bath not ſhewed his caſe in ſo cerrain and ſpe- 
cial manners that the Court may judge whecher the Abbot by the Law had Felons 
goods or not ; and therefore it is agreed in 22 E, 4+ 40. the Lord Liſteys caſe, A 
man was bounden in an Obligation, avd the Condition was, That if he came co B. 
on ſuch'a day, and there ſhewed to the Obligee or his Councel a ſufficient di'charge of 
an Annuity of 405. which he claimed our of 2- houſes, &c,that then, &c. And in 
debt upon this Obligation, the Defendant pleaded, That be came to B. at the day a- 
foreſaid, and there offered to ſhew to the Plaintifs Councel a futficient diſcharge to 
them, and they refuſed, upon which che Plaintif did demurrinLaw. And after | 
Argument it was adjudged, That che plea was inſufficient, for his plea ought co have 
alleged what manner ot diſcharge he offered to ſhew, that is to ſay) a Releaſe, or y. 
nity of polleſſion, or other matter of diſcharge, upon which the Court might adjudee 
if it wcre ſufficient or not. For the Country ſhall pot enquire of ity but ir ought (0 be 
adjudged by the Court which the Judges cannot doe; it the ſpecial matter be nor 
ſhewed to them : Bur ifthe iſſue be taken, that the Obligor came not there , the 
ſame ſhall be trzed by the; Country , for the ſame is matter in fa, of which the 
Court hath not Conuſans, and all that appeareth in the ſaid book. Vide Plow. Com. 
112. eAmy Towneſhends caſe, and 159.6. in the Lady Hales caſe, &c. 

And as to the Obj:&ion which may be made, thac it ſhall be miichievous co rhe 
Subje& ro drive him to ſhew or to plead the Charters made to Abbots, Priors, &c. 
as well for the infivice ſearch of chem, as for the impoſſibility rocome to them, ma- 
oy of them being loſt, or defaced, or pofleſſed by one onely ; To thacit was Anſwe- 
red, that there 1s not any ſuch miſchief, eicher for the incercainty, or for the impoſſi- 
bilicy, for although chat rhe Charters are loſt, yer they are enrolled of Recor, of 
which every one may have an Exemphification ; or ifſuch jincollmencs cannot be 
found, yer allowances in Eyre ( as by the Law onghrt co be } are of Record of all ſuch 
Franchiles, by which it appeareth by force of chele Charrers ſuch Franchiles were al- 
lowed. Againſt which it wasargued on the Defendants part, That the plea was ſuf- 
ficient, upon which Judgement oughe to be yoo for the Defendant * ard that all th: 
Conſideration of this caſe doth chiefly confilt upon the true ConiiruRion of the Sta- 
rue of 32 H. $. and thereore the final intention of the AR, and the purview of the 
AR are to be conſidered : The intention of the At was to advance theſe poſſeſſions 
as well in valuation as eſtimation, to revive actuatly and really ſuch privileges, liber- 
ries, franchiſes, and Temporal juriſdiations which the late Owners of the Abbyes 
had, &c, Thenit is ro ſee, Whar privileges, liberties, franchiſes, and juriſdiaions 
were extin& in the Crown by the comming of the ſaid poſſeſſions to it. And as to 
char, Ic is co know, That when the King granceth any privileges, liberties, franchiſes, 
&c. which were privileges, :ranchiſes, liberties in his own hands, as parcel of the 
flowers of his Crown, as goods and chattels of Felons, Fugitives, Qurlaws.&c. goods 
and chattels waifed, eftrayes, deodands, wreck of the Sea, &c. within lnch poiſefſi- 
ons, there if they come againto the King they are drowned 1n the Crown , and he 
hath them again in the Right of the Crown: and if the wreck, or goods waifed, 
eltrayes, &c, were appendanc before to poſſeſſions, now the appendancy is extinR, 
and the King is ſeiſed of them in the right of his Crown. Buc when a privilege , li- 
bercy»franchiſe,or juriſdiction was at the beginning ereRed and created by the King, 
and was not any ſuch flower before in che garland of the Crown, there, by the com- 
mig agzin of chem to the Crown they are not extinR nor the appendancy of them 
ſevered from che poſſeſſions; As if*a Fair, Market, Hundred, Leer, Park, Watren, 
and the like ace appendants ro Manpors) of in orols, and afterwards they come back 

to 
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tothe King, rhey remain as they were before #n eſſe not drowned in the Crown » "for 
at the f:rit they were ereaed and created n:wiy by the King, and were not » et be- 
ſores and time and utfage hath mae them appendant, Which difterence was %greed 
by the whole Court ; and this appeareth 10 our books, for the firlt part of the ditfe- 
rence, 6 E. 3. 32. jobn Dries Cale the Cale of forteiture of Warr, & 30 H.8, Dyer 
44. 43 E.3. 32.43 A: P10, I & 2 Phil, et Mar. Drer 108, And for the ſecond 
part of the difference, 11 H.4.5. and 15 £.4,7, the caſe ot the Marker, 4 E.3.4 2. 
the caſe of the Hundred) 10 H. 7. 21. the cale of the Earldom. All which Privite- | 
oes, liberties, franchiſes) and Spiricual JoriidiRions of the firit quality ( which were 
the antient Revenues and flowers of the Crown ) being drowned in the Crown, are 
now by this Act revive? ag21n actually and really in the King, his heirs and ſucce\- 
ſor:. And as to thole of the later parc of the Cifterence» there needeth not any AR of 
P:rliament to revize thems for they were not extinR. So that the Parentee in (uch 
caſe of Felons g00ds, ſhall have them as the ſame tranchile which 1s 5: eſe in the 
Crown. And therefore it was obſerved, that the faid general words in Patents, toc, 
talia, &c. eadem et confomilia, quot, qualia, quanta, et que, Kc. aittus nuper Abbas ha- 
buit. &c. have ſeveral and diltin& nenifications ; tor by force of this word eadem, the __ 
franchiſes themlelves as hereditamencs i» eſſe in the Crown ſhall paſs, and by force E: 
nf talia et conſimilia, &c. the Patentee (hall have the like rothem the Abbot had , for 
thoſe themiclves the King cannot grant, becaule they were drowned in the Crown. 
And it was agreed, That it che King by his Letcers Parents grant to .S.,and his heirs, 
Catalla feloninms within his Mannor of D. and afcerwards 7.5. granteth to rhe King 
his heirs and ſacce(tors,the Mannor with the {aid Franchite, and atterwards the King 
by his Le:ters Patenrs granteth to /. N, and his heirs, the {aid Mannor, and further 
rantech to him and his heirs within the Mangor, tt tali4ztante, eadem et conſimilta 
p! rvilegia, libertates, et francheſsas, quot, quali, quanta, et quey the ſaid . S, had; In 
this cale in a Q#o warranto 1, N. ought nor to plead in ſuch general manner as the 
Def-ndant now hath done; but ought to plead 1n ſpecial the firlt Charter made of the 
(4id Felons goods, and the regrant of them, &c. All which was agreed by the whole 
Court. But it was (ironely urged by: the Defendants Councel, that by force of the 
AR of 32 H.8. the Detendant might averr, That the ſaid John late Abbot of Strare 
Merceiga had and enjoyed within Flarthangel goods and chatrels ofFelons,for there- 
in the Defendanc in his plea bath followed the words ot the ſaid A &,which are, That 
* all privHfeges, Oc. which the ſaid Owners of the [aid Abbyes, cc. have uſed and exerci- 
ſea lawfwlly within 3 moneths before the ſaid eAtt of 27 H.. ſhall be by force of the ſaid 
Att of 32 H. 8. revived,&c. For the Defendant hath pleaded, That the late Abbot, 
&c. lawfully hath uſed and exerciſed to have the goods and chattels of Felons, til the A 
4. day of Feb, Azno 27 H. 8, and the ſame was compared to divers others Statutes ; 
as in Vernon: caſe in the 4th part of my Reports, where the Statute of 27 H. 8. cap.10. 
which ſpeaketh for the Jointure of the wite, giveth averrmenr, that ap eftate uponan [| þ] 
other expreſs condition, may be averred for the Joynture of tne wite. And ſo upon 
the Stature of 13 Elsz. of Ulury, and upon the Statute of 23 H.8, upon Obligations 
taken by Sheriffs and the like. And where it is ObjeQed, that this uſury is not try- 
able, it was Anſwered, that it ſhall be cryed by the Comncry, for (licitt) is included 
within the other words, ſe. gaviſns fuir, tor (it /icite had been left out) in the ſenſe of 
the 'Statute. it had been implyed, as the Statute of Glowcefter, cap. 3. which ſaith, 
whereof no fine is levied in the Kings Court is as much asto ſay , whereot no fine 
is lawfully levied in the Kipgs Courc, Sor H.4, $0, uponthe Stature of Weſt, 2. : 
CAP. 5, Si Eprſcopus Eceleſiam conferat » 18 as much as to lay , S/ Epiſcopus Eccle foams : 
leg ttingo modo conferate Abd in the Statnee of #eft. 2, de Dons conditionalibus , the 
words ad don pr ms fact. non extenditur, are to be intended of gifts lawtully, and in due 
manner made by the Noneesbefore the Statute, Plow. Com. in the Lord Berk/eys 
caſe; and therewith agreeth 12 H.4. Formeden 15, And the Scatite of 1 H4.cap. 
2. which enzeth + that all manner of lInditments taken ip Tornsor Leets ſhall be 
delivered cothe Julticesof Peace at the next Seſlions, &c. and that heſhall proceed 
upon them > exrend only by confirudtion of Law to proceedings upon Jawtull and 
ſufficient Indiments , and doe not make any inſufhcient 1ndiament good , 28 It 
1s holden in 4 E,4.31. And that"ls the fundamental and direRory reaſon of the 
. Nnaona Common 
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Common Law, for the Common Law faich, That no Conſpiracy lyeth when the par- 
ry was endiaed, but al:hough he be ipdited) if the IndiAment be not ſufkcienc in 
Law, the parcy ſhall have his writ of Conſpiracy» tor when the Common Law ſpeak- * 
eth generally, it is 10 be intended ina good and lawfull ſenſe. So that it was con- 
cluded, Thar it this word (/icte) had not been averred} it had been implyed, and by 
Conſe: uence the addi: ion of 1t ſhall not make alteration of tryal, tor expreſſio eorum 
que tacite m ſunt nib1l operarur, And becauſe the Defendant ought ro follow the Sra- 
cuce in his plea, and not to omit this word {icire, which it it had been lefc out in the 
Statute, it had been implyed for this cauſe it was concluded, that this iſſue ſhall be 
tried by che Country. And it was ſaid, that che Stacute of 32 H 8, bath great rea. 
ſon to dire& ſuch ſummary courſe of ayerrment for the impoſlibilicy an{ infiniteneſs 
of ſearch, many of the ſaid Religious houſes being founded before time of me mory, 
and their Charters of Franchiſes allo made before time of memory, and ſome by ge- 
neral, obſcure, doubtfull and obſolete words ; and although that tuch Franchiſes have 
been allowed in Eyre, yer the allowance in Eyre of it ſelt only is not pleadable, and 
erhaps ſuch allowances being of luch great antiquiryzhave been by calualty,or length 
of time, which is edax rerum, defaced or loit, And for theſe cauſes, and for avoyd- 
ing of incertainty of Queſtions and Sures, and for che advancing of the eſtimation af 
theſe poſſeſſions, the Starute of 32 H. 8., hath altered the manner of pleading 
which the Common Law would have required. And upon this Caſe great doubc 
was conceived by Pephams Chief Jultice, Gawdy, and the Court, and the lame depen- 
ded in argument and adviſerrent, till Hil. Term, 39 Eliz., in which Term 3. other 
matters were moved againſt the Defendants claim. 1, Becaule ir doth not appear by 
the D-fendants claim what eſtate the Abbot had in the 1aid Franchiſes, but general- 
ly, qwod licize habuit & gaviſus fuit, 8c. and perhaps he had ip them bur a Leaſe for 
years or for life, &c. And the Statote of 32 H, 8. doch ror give more to the King 
than the Abbot had, and the Statute of 32 FH. 8, doih not revive more than was cx - 
tin ; and by the Letters Patents of 39 H, 8. the Detendant hath pleaded a granc 
of the franchiles as franchiles revived by the A, and i» eſſe at the time of che grant. 
2+ The (econd ObjeRion was, That when the Detendanc hath claimed bona et eatal- 
la wavrata, and firayes, by preſcription appendant co the ſaid Mannor , and Felong 
oo0ds by force of the At of 32 H.8. and poſtefſion of the ſaid Abbot, che Nefend- 
ant concludes hisclaim to all, ct co warraxto clamat libertates, Francheſias, et liberta- 
tes, et priyilegia pred, tanquam ad Manerium pred, ſpectant, et pertimenty whereas bon ec 
catalla felonums withour queition cannot be appendant , er appurtenant to.the ſa1d 
Mannor, becauie they lye not in preſcriprion,and the Claim without the Condlulion 
eo warrants, had been inſufficient, and it 1s all one co have no concluſion, and an in- 
ſufficienc conclulipn, Vide 22 H.6.53. 36 H.6.17. 37 H.6. 39H.6. Laltly,ic 
was Obje&ed, That the Defendant in his claim hath conveyed the ſaid Mannor to 
himſelt by Feoftment, which 1s pleaded withour Deed, and hath nor conveyed to 
himſelf any cicle,and the Franchiſes which cannot paſs withouc deed,and then with - 
out queſtion judgement ought to be given 2gainit him) for he hath not any ticle, and 
the Franchiſes , (it there were ary ) doth remain with the Feoffor. As to 
the firlt of theſe thres ObjeRions » It was anſwered, 1, That a general ha- 
vir and enjoying of them , ſhall be intended of a having and enjoying in Fee 
ſimple, and that a particular eſtate or Interctt ſhall not be preſumed, if 1t be noc 
ſpecially ſhewed, and therefore prima facie jt ſhall be intended a Fee-limple. 


- 2. That the Defendant in thiscaſe hath followed the words of the Statue y bur it 


was granted, that the pleading had been the clearer, if the Defendanc had alleged, 
That the ſaid Abbot was ſeiſed of them in Fee t11]l the ſaid AR of '27 H. 8. and in 
the end taken the averrment according to the Starure. Bur the Court did not 
give Judgement upon that point. As tothe 2. the Court gave not any Reſoluion, 
for ſome {aid it ſhould be raken good reddende ſmgnla fingwlis, and ſome held the con- 
rary. But it was Reſolved by the whole Court, That ifthe Queen granteth the 
Mannor of D. to /.S. and his heirs, and within the ſame Mannor to have waits , © 
Rrayes,goods and chatrels of Felons, &c. to the ſaid Mannor belonging and apper- 
tuning, that ina grant theſe words (to the ſaid Mamor belonging and appertaining ) do 


rot ref:rr io Felons goods, or other Franchiſes which lye in poipt of Charter » which 
could 
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couid not by no ulage nor time be appendant of appurtenanc toa Mannor , but they 
ſhall pals, although they were never demiled or uled with the Maunor. Bur the 
doubt was conceived in the caſe at barr when it was by way of pleading. Vide Ju- 
ice Windhams cale, in the 5. part of my Kepo!/ts, Bur as rothe lalt ObjeRion, it was 
Reſolved by the whole Court , without any queliion , That foralmech as che De- 
fendant hath not conveyed to himlelf any uitle ro the ſaid Felons goods , that for 
them Judgement ſhou}d be given him , and 10 ic was, | 

Note Reacer upon the Arguments of chis caſe , 4 things are worthy ccnliderati- 
on. 1. What antient Franchiles ought to have allowance, an. what not, 2, How 
ina Q»o //ar: anto one may claim Franchiles , which lie in point of Charter, 3. 

Ten one claimeth iuch Franchiles by che 121d general words , tots talia, eadem , & 
conſimil:a privilegiay &c. as iuch a one had, &c. what eltate he to whom the refe- 
rence is made » ought co have in the Franchilcs. 4. Something is needtull to be laid 
of the manner of Trials allowed by the Common Law; tor above theſe 3 mentioned 
in the ſ2id arguments , there are many more. Asto the firit it is to know » That 
every Franchite, Liberty , or Privilege, ether lyeth in point of Charter, and cannoc 
be claimed by vretcription , as goods and chattels of Felons, or lyeth in preicripti- 
on and uſage in pass , without the help of any Charter , as wreck, watt, ettrays , &c, 
Of Franchiles which lie in point of Charter, either they are before time of memory , 
or within time of memory) (that 3s to lay the time of R,1.Lir.38, Regiſt.1 58, 20 H.6. 

3-34 H. 6.36.5 E.3- $0 5I. 6 E. 3.18.8 Eliz.,Dyer 245.)It they were oranted be- 
fore time of memory, as many of the Charters and Grants to Abbots,Priors,and ſuch 
reliyious corporations are, they are grante4 eicher by {; ecial words, as they ſeldom 
or never Were, or by general ojd,obicure ambiguous, & ablolete words;'Asin 3o Af. 
31.Kipg Wil. the Conquerour granted to the Abbot of Barzail, quod habeat Curiam ſw- 
am regalem , 34 Afſ. 14. The Conquerour granted tothe Abbor of Glaſſenbury, onz- 
nem regiam poteſtatem, 14 H.6.12. King H. 2. tounded the houſe of Sc. Bartholo- 
mew,and granted that they ſhould be as tree 1n their Church as the King in his Crown: 
10H. 7.1314. Inolitimes the Kipg granted ownia jura ſua regalia: The Kings 
Canum and Edward the Corfeſſor granied tothe Abbot of Brie , quod nulla ſecularis 
_ fond» aut miniſter Regis in aliquo ſe intromittat in burgo ſantts Edmundi » aut hom 
ribus tn comanentibus niſs Abbas + { ovem, of ecrurs Muniſtre, and many others 
which 1 have ſen : And be (uch grants ot Franchiles ſpecial or general, certain or 
obſcure,&c.yet foralmuch as they are made betore time of memory,and ſo themſelves 
2re not any Records pleadabliey they ought rohave the aid and ſupporration of ſome 
matter of Record, within time of memory , as allowance before Jultices in Eyre, 
or before the Juliices of the Common Pleas, or betore the Barons of the Exchequer, 
or by force of :onfirmaticn by Charter ot Kecord of lome King within time of me- 
mor 1nd ſhall not be now ailowed, but for tuch part of the grant which ſo hath been 
allowed or confirmed , although it be all in one Parent, Bur uſage only , which is 
but matter in fat, will not {upport a Record before time of memory in ſuch caſe; and 
therewith agreeth 26 Aſi. 24, 30 Aſ.;1. 34 A.14.1H.4. 3. 2E.4. 22. 21H. 
7.29. 9H.7.12. 10H.7.14. 16 H.7.16. 20 H.7.7. 8 H.8, Kelway 189,190. 
Vid. $E.3.18. 17 E311. 12 11. 4.23. $ H,6.4. 38 Aſ.p-1. And when (uch 
od grant 1s general, obſcure, or ambiguous , It hall not be now! interpreted as a 
Charter made at this day » but it ſhall be conſtrued as the Law was taken act the time 
when ſuch old Charter was made , and according to the old allowance on Record , 
33 H.6.:2. 10 H.7.130 14. 16 H.7.9. 12 H.4. 12. 14 H. 6.12. 35 HG. 
54. 9 H.7.11. 6 E.3. 54, $5. 7 E. 340,41. 18 E.3, (onnſans 39. 34 Afſ+ 14. 
40 Aſſ. 21, But i: the Charters were granted within time of memory , then they are 
t1:a4able; without ſhewing any allowance or confirmation, as by the books afore - 
taid appeareth. Of franchiſes which cannot be claimed by preſcription, as wreck , 
waif, tiray+ &c. as they may be originally claimed by uſage, which 1s a matcer in pais, 
ſo uſage may uphold them y withour any aid of any Record, either of Creation , al- 
lowance ar confirmation ; and therewith agreeth the books aforeſaid, 

As tothe ſecond it is true » that it is faid in GE, 3,55, 8E.3. 10 11. and 
commonly in other books , That the Quo Warrants for Franchiſe is in the nature of 
the Kings writ of Right in ſuch Cale , and that the Defendanc in it ought ro make 2 
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{uthcicor tide again che Kipyg in inchC aic;& 1t is colce how this title ſhall be made, 
And ſor the beuer adetenind of the realon of it,& ofthe books wb creat therot, 
i: 1510 know, That it is enaRtcd by a Statute made 18 E, 1. called Starminus de Ons 
Warranio, Concerning the Writ whichis cailed Q#0 Warrario » it was eltabliſhe4 
by ots Lord the King , That all thoſe which claimed to have quiec liberty of the 
Franchiſe before the time of King Richard withour interruption D and can ſhew the 
awe by lawfull Enqueſt, ſhall well enjoy their poſlefſion , and in caſe that ſuch poſ- 
ſeſſion be demanded for caule reaſonable , the King ſhall confirm it by title: Ang 
thoſe that have old Charters of Franchiſe, ſhall have the ſame Charters allowed, ac. 
cording to the tenor and form of them : And theſe that have loſt their liberties tince 
Eaſter lait palt, by the aforeſaid writ, according to the courſe of pleading in the ſame 
Writ hcretofore uſed, ſhall have refticutionot (heir Franchiſe Joſt; and from hence 
forth they ſhall have , according to the nature of this preſent conliicution, 

In 2 E. 3. 29. The King brought a Quo Warrano againit Ryger CAlortimer and 
Johan his wife, before Juliices in Eyre 1n the County of Afiddleſex, to ſhew by what 
Warrant they claimed to have Conuſans » as well of the Crown as other , contra vo- 
/uatatem noſtr am, in their Mannor of T.where &- ger de Mortimer and Johan (aid, That 
1.alter de Lacie anceitor of the iaid Johan was (ciied of the {aid Mannor of T, and of 0- 
ther lands after time of memory » that is to ſay in the time of R. 1. and had the ſaid 
Eranchiſe to have conuſance of pleas in the {aid Mannor , long time befcre R.t. from 
which alter the Inheritance deſcended to many daughters, and conveyed pare at- 
ter partition made, to the wite of the Detendant, in allowanceot other lands, &c. 
and the Defendants prayed.in aid of the other Coperceners, and the Jultices denied 
the aid , and becauſe the Defendants held themſelves co the aid, and would not (ay 
other ching the Jultices did forejudge them of the Franchiſe,and thereupon the De- 
fendants brought a writ of Error out of the Chancery, retornable 1n the Kings Bench; 
and the firlt jadgement was reverſed for twocauſes , which Sir Zeffry Serope openly 
declared. 1. That the Juflices denied the Defendant aid, where the aid was grant- 
able. - 2. That they have forezudged the Defendant of the Franchiſe, that is, to for- 
ſeit the Franchiſc for ever ; for in the ſame caſe the Franchiſe ought ro be ſeiſed in- 
to the Kings hands; and in ſomecale ſhall be forezndged: Bur Forejudger holdeth for 
ever. And therefore there Scrope {aid we (ee by this Record, thac the Juſtices 
oulted the Defendant of the aid, where the aid was grantable ; and turther awirde4 
that they ſhould be forejudged of the Franchiſe , becaule they would not otherwiſe 
plerd , but held themſelves rcothe aid ; where for want of pleading the Franchite 
ought not 10 be forejudged, but ſeiſed » if the Defendants aniwer had not been ſufh* 
cient ; and therefore the Court awarded that the Judgement was erronious, &c, 
and void, and iue you tohave the Franchile. 

But Note Reader that it is to be underiiood , and (o it may be gathered by the 
book , That the ſaid Franchiſe had been allowed before Juſtices in Eyre. And 
therewith agrecth 18 H. 6. Preſcription 45» If a man hath allowance in Eyre of 
Franchiſes which lie in point of Charter , as to have conulance of pleas, &c. that he 
may preicribe ( by the help of ſuck allowance of Record , in ſuch Franchiſes. And ſo, 
as it ieemeth) the ſaid Statute of 18 E. 1. well expounded, that is tofay , That the 
patty who hath fuch allowance, which is ſuch polleſhon as the Statute intendeth , 
may preſcribe in ſach Franchiſes which lie 1n point of Charter. And the {ame fiands 
upon great reaſon , for the Charter may be. made betore the Conqueſt , and of \uch 
antiquity, that the Charter it ſeif» and every enrolment of it is utterly periſhed 
ani conſumed ; and therewithagreeth 8 H. 8. Keilway, And as to the ObjeRion 
which was made, that in the cale at Bar no tryal could be by the Country, whecher 
the Abbot had. Felons goods , Vid. 8E.3.10& 11. Jobs brought a Replevin of 
Sheep againl{t the Abbot of Peterborough , and diverie others, The Abbor avoverh 
the: raking , by reaſon that he is Lord of the Hundred of F. within which Hundred he 
hath a Liberty to hare the 2004s of all Felons and Fugitives within the ſame Hun- 
dred ro take them by himſelfor his Officers; And that Rybere de Porter ole che (aid 
pools, being the goods ofthe ſaid John the Plaincif , and would have driven the 

Sheep aforeſaid through the Town of C. within the ſame Hundred ; whereupon the 
{21.1 Aboot and the others » would have arreſted the ſaid Robert as a Felon» _ 
thereiore 
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thereupon the {aid Kobert fled to the Church of Libbone, which is within the lame 
Hundred , and chere betore the Coroner of the ſaid County be confeſſed the (aid te- 
Ionys, and thereupon ke was abjured; ſo the Abbot is ſeifed of th 
his own goods,by reaſon of the laid Franchiſe, To which avOWry exception Was tz» 
ken, becaule he claimed bon & cataila Felonem & Fugitivorum, and hath not ſhews- 
ed rightfull cicle , as to ſay y That be and his predeceitors have by and time our of 
mind ſeiſed » ( that is to ſay with allowance as above ) or by the Kings Charter. To 
which ir was anſwered ; Foraimuch as he hath laid, that he hath tuch Franchiſe, he 
needeth not to ſhew by what title he claimeth ro have ſuch Franchiſe : But when 
the King bringech his Oo Warrants againlt him » then mult he ſhew his title, And 
thePlaintit was awarded coanſwer over;Ex quo ſequirmrythat the geveral 2voWry,thac 
the Abbot had luch Franchiſe , that isto ſay, to have Felons goods within the ſaid 
Hundred,being ordered to be good;that the ſame 15s iſſuable and tyable by theCoun« 
iry , whether the Abbot had ſuch Franchiſe or not ; for if the matter of the avowry 
was not ifſuable and tiyable, che avowry could not have been ruled lo be 
ood. 
: Astothe 3 Hl, 40 Eliz, Edward Ameredith Eſquire » put in his claim into the 
Exchequer for 1ijues, goods and chattels of Felons, &c. within his Mannor of Sto- 
kenham, and of the Hundred of Colridge within the County of Devon, which fell in 
Amo 35 & 36Eliz.and thecaſe was ſuch: King H. 8.was ſeiled in tee ofthe ſaid 
Manoor and Hundreds S& inter alia, by his Letters Patents,25 Feb, 35 H,8.grawed to 
Queen Katherine his Wife the ſaid Mapnor and Hundred ( inter alia ) for ker lite. 
And by other Letters Patcentsy 28 Feb. 35, granted thac the Queen ſhould have , 
tor term of her lite , within the ſaid Mannor and Hundred bona e catalls felonum, fu- 
gitruvorum, Mrs, &c. Finer, amerciaments, iiiues) &c. as well ot the Royal 
Officers» as of others, &c. amr, 1iem, & vaſtum, &c.to be diſcharged of purvey- 
ance for the King, his heirs and ſucceſſors, and of carriages, tobe exempr from the 
Juriſdiction of the Admiral , and co have Admirals Jurisdigion, and to nominate 
Coroners and Eſcheators, &c. And atrerward Queen Katherine died , and convey- 
ed the ſaid Mannor and Hundred by meap deſcepts to Qteen Mary ; who 22 Jun , 
eAnn 1.0t her reign , by her Letters Patents granted the ſaid Mannor and Hundred 
to Fraxcis Earl of Huntington , and Katherine his wite ( late parcel of the poſſeſſion 
of Margaret Counteſle of Salisbury , and afterwards alligned to Qneen Ketherine 
for her Joyncure ) and that they withinthe ſaid Mannor ſhould have, tots ralra , c4- 
dem, & hujaſmod; Libertates, Privilegia, Frarcheſias, Juriſdictiones, &c, quot, qualia, 
quauts, ct que prad. Comitiſſa Sarum, ant aliquts vel aliqni aut pr emiſſa aliquam inde 
parcellam ante tunc babentes,poſſidertes, aut ſeiſiti inde exiſtentes wnquam habuerunt, tenu- 
erunt aut gavilt fuerunt;c infra premiſſa, &c.ratione vel pretexts alicujus carte, dani , 
ſen conceſſionis, ſeu aliquarum literatum patentinn, Ec, To have and to hold to them 
incayl , with diverſe remainders 2n tayl , the remainder over in fee, with a gene- 
ral Non obſt ante ; and conveyed the ſaid Mannor with all Liberties » Privileges , 
Franchiſes, &c. by mean conveyances, tothe ſaid Edward Ameredith and his heirs. 
And upon all this matrer the queſtion was , it Ameredith ſhould have all the (aid 
Franchiſes, &c. which were granted, as aforeſaid, ro Queen Katherive. And in this 
caſe two queltions were moved , one, becaule that the reference in the Letters Pa- 
rents to Queen Mary were general, ſc. quot, alia, quarta, que aliquis ſew aliqui , Fc, 
And cheo the granc of che liberties being general , ror, ealia, &c, without expreſſing a+ 
py incertain , and the reference beipg allo genera), it was objeed it was too in- 
certain inthe Kings Cale : But the Cale in 20 E, 3. Avowry was well agreed ; for 
th-re although that the grant of the Liberties was general, yet the retererce was cer- 
tain : But it was reſolved by Periem Chief Barony and the whole Court ; that al- 
chough that the grant and reference were general, yet it ought to be applyed to a 
certain in particular , as inthis caſe to the Charter made to Queen Katherine, The 
ſccond doubt was , That foraſmuch as Queen Marie hath granmied an Inheritance in 
the ſaid Franchiſes, &c. ſuch general grant, with (och general reference ſhall not be 
applyed to a grant which the King made for lite only ; and that was the greater 


dvabt : For it w as objeRed , That if the Queenf Mary hath referred ic ro the Char= 
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joch tranchiics 1D tayl, &c. which Queen Karberme had for life , fuch Franchiles 
wiich ſhe only had for lite ſhall not palle to chem 1n ray}; for the Queens grant ſhall 

he caker to 2 common intent - Bur hete the caſe 1s tronget; For the Chatter of Qu. 
Mary doth not referr tothe Charter of Qu. Katherine, bur only by general words,pro- 

ar aliquis ſew aliqwi, &c. But it was Relolved , That when a Chatter hath general re- 
fercnce to other Charcers, it is as much in Law as ifall che Charters had been reci- 

ted, for they ate of Record. And alchongh that Qu.KathFrmve had che Marmor & Hnn- 

-dred tur for life , yer it is within the exptefſe words ofthe reference; viz. aliquis ſea 

Aliqui premi {ſa ame tune habenes, poſſidentes, ant ſei fits inde exiſtemes, 101THAN habmerun , 
tenuerunt, ſeu gaviſt fuerwts , ſo that Queen Katherine was within the word ( ſeifits ) 

for ſhe was ſ_iled of the Mannor, &c. And1I acquaiuted Pophban Chief Juſtice with 

this Reſolution , and he agreed with it :Atid it was well obſerved, That che refe- 

rence doth not extend tothe quanticy of rhe eltare , but to the quality of the Fran- 

chiles, whereof they to whom the reference was made were ſeiled , be they feiled 
for life , in tay}; or 1Þ fee. 

Asto ih: 4th point, there are diverſe manners of cryal allowed by the Common 
Law; abo.e the three mentioned in the argumen: of this cafe , thar is to ſay, Of 
matters in fa& by Jurors ; Of marrers in Law by the Jultices; and of matters of Re- 
cord by the Record it ſelf. Asin Treaſon the Tryal of one who is a Peer of che 
Realm, that is a Lordof che Parliament, ſhall be npon an 1ndictment ot Trealon or 
F:Jony, tryed by his Peers , without ary oach , bur upon thezr honours and allege- 
ances ; But in an Appeal at the ſure of a SubjeRt they ſhall be try ed per probos & ley a- 
les homines juratos , 10 £.4. 6. 8c. Cutioms and utages of every Courr ſhall be cry- 
ed by the Judges of che ſame Court , if they be o—_ In the ſame Court 11 E.,. 
2. In Dower or Appeal btonghr of the dearh of her husband, or in an Afſite broughr 
by a woman who was the wite of B. if the Tenam or Defendant plead char the 
Husband is living , the Tryal ſhall nor be by Jury , bur by rhe ſultices, upon 
proofs made before them, for greater expedition: 6 E. 3. 29. 17 E. 3.30. 43 Af. 
p-26. 8H.23, 33 H.6.8,9, 10, Diver ſity of Courts 119. 36 Aſ. 5. Vid. 39eAﬀ. 
p-9. 41 Aſſ.p. 4. Ina writ of Error to reverſe a fine for Notiage , or in an Audus 
querelato reverie a Recogniſance or Sraiute tor Nonage , there the ave ſhall be cry- 
ed by the inſpeRion of the Juſtices, and not by the Country ; for that which Judges 
of Record do as Judges, ſhall nor be tryed by Jury. Ifan Infant appearerh by Ar- 
rorney , the ſame is Error, but ſhall be tryed by Jury, and nor by the Juſtices; for 
the makivpg of che warrant of Arturney is the Ad of the party , wichont examina: ion 
of __ : and yer the appearance by Attotney is recotded by the Contr : And 
therefore if the Plaintif maketh Attorrey in Court, and the Defendanr pleads, the 
Plaintif is dead , and one appeareth and faith , he is the Plainrif,which is deryed by 
che other patty » The Juſtices ſhall adjudge if he who appeateth be the ſame perion 
who before made Attorney in Court ; atd therewith doth agree 34 H.6.43., If 
the Tenant ina Real Aion voucheth A. as heir within age; Or it che Tenane for 
life be impleaded , and he prayeth in aid of A.in Reverfion wichis age , avd pray- 
eth that the paroll may demunrr, &c. in the one caſe and the other , if che Deman- 
dant replyeth rhat he is of full age , ir ſhall nor be cryed by the Country for the great 
my - the noma nn ; = a Writ ſhall be awatde1 co the Sherif, commandips 

1m, that Veuire faciat tail ate pred. A, ut per afpeitum corporis ſul conftare poterit prefat. 
Jaſtic, noſtris ſi fm A. ſenſes trimb , S.; fix, val Vid. Pt 2. yabdon wy 
E. 3. Acc. 130. &c. Maybtm may be tryed by inſpeRionof the Court » 28 Aſſ: 5. 
21H.7.33.11E.4. 2, If Queſtion be made if theſe be the Summoners and 
Viewers, &c.. which appear , it ſhall be tryed by the 2xamination of che Jultices,3 3 
H. 6. 10. Earl or not Earl, Baron or not Baron ſhall nor be tryed by Jury , nor by 
the Juflices, bat by the Kings writ, as appearech in the Counteſſe of K «lands Calc, 
inthe 5 part of my Reports. 25 H.6.46.&c. 19 E.4.ina plea of Alien botn , che 
og berweenthe King and the Soveraign of the Alien ſhall be cryed by the Re- 
cord of the Chancery , for every League is of Record. And generally all matters of 
Record ſhall be tryed by the Record it ſvIf, and not by Jury, or otherwiſe. 19 H. 
6.52. 9H.7.2. 5E.4. 3.16 H.7.3. 1H.7. 29.6. Plew. Com. 231, 1fantient 
Dem-ine be pleaded of a Mannor and devyed, ir ſhall be tryed by the Record of the 
book. 
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book of Domeiday inthe Exchequer ; bur if iflne b= caken, that certatn acces are 
parcel ofthe Mannor , which is ancient demeſne , it ſhall be tryed by Jury ; for ic 
cavnor be tryed by the ſaid bock?, 22 Af, 45. Bu: fee 44 E. 3. 32. In an arrachs-...- 
meut upon a prolmbition they were at iitte, if the ſure in Coure Chrittian were for 
Tyrhes ;"ot for a rent reſeryed » and ic was tryed by Jury , andnot by the Rolls of. -+* 
the Biſhop, t6r they are not of Record. The ſame Law of all ocher Courcs, which 4 
are not of -Recordy 34 H. 6. 49. 9 £.4.43. And therewith agreeth 44£. 3.52, 
- And vrobare of a' Teltarttenc ſhewed forth und-r the Seal of the Ordinary ; yet the 
other party may plead , that he who is dead died inceltate, as it is holden 44 E. 2, 
16. Soif ilue be raken npon the probate of a will, or it a?miniltration was com- 
nutred(althouvh they ſhew the Biſhop Lerters Telitmonial }it (hall be rryed by Jury; 
and cherewirh agreeth 1 3 Eliz,Dy. 294.6//:4.21 H.6.24.When a man 18 'ornd Ideor 
from his birth by office; he who is ſo found Ideor, (fallely as he tup; oleth ) may come 
perſonally in Chancery, before the Chancellorz& pray that betore him & the Jultices 
and Sag=s of the Lawywhich he ſhall call to him(an4 are called the Kings Councel he 
may .be examined, it he be Ideor or not ; or by his tti-nds he may 1ue forth a wrid 
our of the Chancery » retornable in the Chancery » to bring him into the Chancery, 
ibid. coram nobis et confilio noſtro examinand: And it it be found npon ſuch examina- 
tion , that he is no Ideot , the Office fonnd thereof, and all the Examination which 
hath been made by force of the writ, ot the King: Commiſſion ,is utter'y void; with- 7 
our any traverie , or Monftrans de droit , or other ſute : And it avpeareth by the Re- he 
gifterand F. N, B, 233. Vid. 10 E. 3, Liverie 30. 
Note Reader, Now by the Statute of 32 H: 8. cap. 46. Idcors and their Lan s 
are in the Survey of the Court of War is, &c. An Apoliatathall be certified by the 
Abbot , or other Religious Governour tro whom he owed obedience, 7". N. 8.233. 
Regiſter 267. Intome Cales, as in general Baltardie , Encouragement; Loyalty ot 
Matrimonic , Profeſſion, and divers other Eccefiattical matters they ſhall be tryed 
by the Certificate of the Biſhop. In Appeal, or npon Approvement, the Defendant 
in ſome Cales may plead. Not guilty, and try it with the Pir. by combate;or battail in 
perſon beiore the Jultices, 17 Aſ.p.1.19 H.4. 3. Soina writ of Right the Tenant 
may joyn iijue upon the meer Right, and iry it by combart or batrail by his Champti- 
on, with a Freeman the Champ1on of the Demandant ( and not in perſon ) before 
the Jullices» 9E.4.35. 1 H.6.1. 3 H.6.55, Itit bein Queltion whether the 
Sherif made ſuch a Retorn) it ſhall be tried by che Sherif, 9 H. 4.1. Trial by Certifi- 
cate of the Sherif, upon a writ directed co him in Cale of Privilege, if one be Citi- 
zenor Foreiner. 10 H.g,10. It a Queition be made 1t ſuch a one be Sherif, ir ſhall 
be tryed by the Examination of the Sherit himſelt, 10 H, 4. 7. yer he is made by 
Letters Patent of Record , and therefore allo it may be tryed by the Record, 32 H. 
6+ 237. A Retorn made by the Under-Sherit , it it be denied , ſhall be rryed by the 
Under- Sherif, and the Sherit cannot diſavow it , if he confeſſe himſelt ro be Under- 
Sherif, 16 H.4.7. Ifan Approver ſaich that he did commence his Appeal before 
the Coroners by dureſs , it ſhall be tried by the Coroner ; and it the Coroner deny 
1c, he ſhall be hanged, 12eAfſ. 29. 12 E.3.Crroxe 118, Trial if the Stature ſhew- 
ed forth be the true Sratute , ſhall be cried by the Examination of the Mayor and 
Clark of the Statutes who took the Statute , and not by Jury, F.N.B. 104. 4. Re- ; 
gift.27 E. 3441. Cuſtom of London ſhall be tryed by rhe Mayor and Aldermen, cer- 
tified by the Mouth of the Recorder, 5 E.4. 30. 21 £.4.16. In an Allie the 
Tenant ſaith chat the Lands ate ſeiſed into the Kings hands, it ſhall be crycd by the 
Examination of the Eichearors, 9 H.41. 38.eAſ]. 16. 1f one in avoidance of an ut- 
lagery allege, that he was in prilon at Burdeanx , uitra Mare , in ſervitio Maior i; 
de Burdeaux, it ſhall be tried by the Cerrificate of the Mayor, 4 E.4. 10. And in 
like Caſes other Tryals ſhall be by the Certificate of the Marſhal of the Holt , 21 E. 
4.10. Lit. 21. F. N. B, 85. And by the Captain of Calice, 2 £44.1. 11 H.7.5. 
by a Meiienger of a thing done beyond Sea , as in Barties Cale, 2 Eliz, Dyer 176.Vid, 
10H.4.3. At the Petic Cape , the Tenant ſaid that he was impriloned 3 days be- 
fore the default» and 3 daies after, it (ſhall be tried by the Examination of the Ar- 
turney 13 R. 2, Ex4mination 22+ Not attached by fifteen dates inan Afſize , ſhall 
not be iryed by Jury , but by Examination of the Bayly ; fo that hz Tenant wat not 
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ſummoned ſccundum legem terre » (Hall noc be cri. by Jury, bur by wager of Law, 
and wager of Livy dorh councervall a Jury ; for che Tenant ſhall make has Law de 4u- 
oedecim amani , that is tOfay, 11 with himſelf ( and that for to avoid delay ) ific be 
not againit a Corporation » as Mayor and Commonalcy ,: for then ic ſhall be tried by 
the Countrie for peceſſity, becauſe he cannot wage his Law. ln a writ of Deceic, 
pon 2 Recovery by default , the trial ſhall be , uf che Judgemept be given upon the 
Pei Caze by the Summoners , if upop the Grand Cape by the Summoners , perzers , 
oc veiors , and not by the Countrie, 48 E.z- 11. SoitaRecoverie by default in a 
real Aion be pleaded , to which the other ſaich , noccompriled, it ſhall not be 
tried by Jurie , bur I the Summoners and Veiors, 19 H.4.7. and yet there is 
no remedie ifchey lay falſly ; and therefore #b# eff majus periculum , ibi eſt camins «- 
gerdum, The cauſe of challenge ſhall be tried by ewo Triors to be appointed by che 
Juſtices, 9 E. q 5+ 15 E. 4+ 24+ 4 £. 4. 18. 18E.4.18. 16 E.4.7. 14 H.7.1. 
19H. 6,48, 20 Aſ. 15. 7 He 4-46, Bur trial of any of the Grand Jurie ſhall be 
taken before 4 Knights, Alſorrial may be in Debcy upon a fimple comraR, detinae, 
&c. either by wager of Lav of che Defendanc;himielt , orby the Jucie ac the Defen- 
dans eleion, Vid. 30 Aſſ. p19, Trial by Jurie of Actorneys of the Common pleas, 
avd the Exchequer, As rodiyers Other trials, as I. per medictatem lingue. 2. per 
primps Juratores et alios, et per primos Opiy upop not compriſed and certificate of A(- 
fiſc. $- By Jurtie , wich witneſſes adjayned. 4. By trial by Grand Allile , above 
the number of 1 2. that isto ſay by 16. 5.By Trial in Attaint, by 24. I have o- 
mitted theſe and diverſe other the like , becauſe they are trials, by Jurors and for 
them, See 22 E. 3. 14. the Statutes of 25 £, 3, Stat. S147. cap, 8, 27 E. 3. Stat. Stap. 
cap. 8. 21 1.6.4. 2B E, 3.C4p, 14+ 2 He 5.C4p. 3» 8 H. 8.cap. 28. The Scatute of 
Tark, cap. 2. 42 E. J«- 2. 44 E. "Oo 34. Il A [.p- I9.7 Aſſ. 20, I $8 Aſ. Pe IT, 29 
Aſſ 57. 40 Aſſ. 34+ 30 E. 3+ $,b. 7 H.4. 4» 5 H. 7. 8. b. 4 Aſſ. I' 9, 22 Ap. I65. 
27 Aſſ. 17+ 31 Aſſ. p. 6. 38 Aſſe 4: 40 Aſſe4+» 48 Aff. 1. 5H. 5. 1 H. 6. 
5+ 4 H. 6. 28. 12 H.4. et cerers Patent, Concerning trials by particular Cuſtom, I 
totally purpoſely do omir them. It appeareth ancient Records, as well before 
the Conqueſt as lince ( for no credit is10 be given to copjeRures ) that then 
there was another manner of trial in criminal cauſes, and that was called 
Ordalmm , and in the Saxon language Ordel, which is as much as to (ay, ex- 
pers Criminis ; for ( orj) in the laid language 1s privative » and ( &/) is part, thatis 
no partic, or pot guilty ; and then the Detendant deing arraigned , and pleading nor 
guilcy, might chooſe whether he will pur himſelf upon God and the Country, which 
15. upon the verdict of 12 men ( as they do upto this day )or upon God only, and 
therefore it was called Judicinws Dei , preſuming that God would deliver the Inno- 
cent » ſc. if he were of free eſtate, then by fire, ſc. to paſſe over never vomeres 
ignites nudis pedibas y and if he eſcaped illeſav, then he ſhould be acquicred , and if 
not, he ſhould be condemned ; and if the guiltio party were of ſervite condition , 
then he might put himſelf upon the trial of God, [e. by Water , and that indiverſe 
manners ; All which appeaceth in Lemberd verbo Ordalinme , with all the (uperſtiti- 
OUs vavities apperiaiping to it; And thereof Glarwil wrote, who wrote in the time 
of Hen, 2. 1iþ, 14. cap, 1 & 2» And 17 of King Jjobn is twrr. London. membr, 35. Rex 
Petro de Scudamor et alits, fc. Mandames yobis quod conveniatis wnd cum Vicecow, 
woſtr. Winton ad diew of locum comperentows , & tauquam juſticiarii noſtri capi faciatis 
jedicium ferrs a Robin. fre. Petitpas , quad ct adjudicatum oft per Juſticiarios noſtros ni- 
ner antes tenppore interdifts , Of twne Capi nen potwit quis appellatns fuit de morte homing , 
& cum legem illum ceperitis, faciatis inds quod wariam dederit , mandamus enim V-.ce- 
com. noſtr. Winonie) &'c. This manner of etial was called Fulgery purgatio, utteriy 
forbidden by the Councels of the Church, as tempeations of God , and not lawfull 
trials, and that they were invented fabricerte Diabols : And in the Gloſle it is ſaid , 
Vulg aris purgatio probibetur, quia fabricate Diabela off invent , cuns ſit comra precep- 

twm Domini, Non tent abas Dominum Deum tuvm. | 
And afterwards the {aid trial called Ordel, via. judicians iguis ot aque , was taken 
away by Parliament : Andthat appeareth Ret. Pat. Anno 3 H. 3-membr, q, For the 

Record fauh , Provigume fe per Regems & Concibium, &c. 

» Andthat was (he true manner ot the triabak Ordel : And althongh it were firſt for- 
bidder 
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bidden by the Canons,yet it remained in ule within this Realm«cull it was uccerly 


tak2n away by authority of Parliament. And Monomachia, 1. &, Duellam is allo for- 
bidden by the Canons ; but yer foraſmuch as 1t 15 not yer taken away by Parliament, 
the ſame . in ſome Cale as it appeareth betore ) doth remain even co this day. And 
of this manner of trial by combare or battail , not only wriceth G/anvil, bb, 2. cap. 3 
et 4, a8 he wrote alſo of Ordel, But Bratton lib, 3, Trattas, 2, cap. 21. fol. 140, And 
Briton, cap, 22, wrote only of the trial by battail , and not of Ordel, becaule the 
(ame when they wrote was utterly taken away ani condemned. See Denter, Caps 
18, ver. 10. All which ( becauſe many have erred in this point of Antiquity ) I 
thought worthy to be imparted to ehe tiudious Reader. 


Paſch. 42 Eliz; Inthe Common Pleas, 


Bucknals Calc. 


Aſch, 42 Eliz.in Bucknals Caſe in the (ommon Pleas » divers points were reſol- 
P. ed, 1. That there is a difference when the Lord in his avowrie varieth from the 
tcuch of the quality of the ſervices, by colour of ſcifin and poſſeſſion which he hath 
oot from his Tenant ; and when he varieth from the eruth of the quantitie of the ſer + 
vices, by reaſon of ſcifin which he hath got of more chan he ought co have of the ſame 
nature ; asthe caſe there was : Bucknal avowed, becauſe that the Plaintif held of 
him certain Land) by Fealtie, Renc, and Sure of Court , and alleged ſeifin of all , and 
for the Renc behind, &c- where the true tenure was by 'Fealty and Rent only , in 
this caſe the ſeilin of the Sute is Bot material , becauſe it is of another qualitie and 
nature and the tenure originally was not charged with any (ervice of ſuch qualicy 
25 Sute , and therefore in ſuch cale the tenure 1s traveriable. But where the rent 
was 2 5. per annum, it the Lord hath got quier and voluntary ſeilin of more rent than 
he ought , as of 3 5. ( without any cohercion of dilireſle )Yehere becauſe the Tenancy 
is charged with ſervice of ſuch nature and quality » and 1c 1s nor co be preſumed that 
the Tenant would voluncarily pay more rent than he ought , there the ſcifin inan a- 
vowrie is traverſable , and not the tenure, 

And the Statute of lagna (harts, cap. 10. Nullus diftringa;ur ad faciendum ma- 
Jus ſervitium de feodo militis , nec de alio libero tenemento , quam inde debetur, by con- 
{irution extendeth roche Right , and not to the poſſeſſion, To which purpoſe the 
writ of Ne in/»ſte vexes, which is inche Right, is grounded ; and therewith expreſly 
agreeth F, NV. B, 10.4. and Regiſter 4. 4. Vid. 10 E. 3-25. 22 E.43. 18. 6. and the 
/ame alſo appeareth in theold book of 18 E. 2. Avewrie 217. Ina Replevin broughe 
by &. the Defendant avowed upon the Plaintit, becauſe that one C. was ſeiſed of 
the Tenancy , and held of the avowant by Fealty, and 204. per 2mm of which (er- 
viceshe was (eiſed by the hands of C. a3 by the hands of his very Tenanc, which C. 
enfeofied the Plaintit, and for 20d. arrear for one year he avowed upon the Plaintit, 
To which the Defendant ſaid , Thar the ſaid C, hi3 Feoffor held of the avowant by te- 
alty and 1.2 4. and as to that, nothing atrear. To which barr of avowry exception 
was taken , becauſe he did not anſwer to the ſciiin. To which Shard of Councel 
with the Plaintif did avſwer , That the Plaintit 15a firanger urchaſor z where he 
cannot have an [njsſte vexes » for which cauſe he ought to diſcharge himſelt by plea. 
Bur Sic #/./liam Bereford Chiet Juttice of the Common Pleas ſaid , and gave the rule ; 
You may plead that the ſcifin was by outragious difireſſe , and that you do nor ſay, 
wherefore we hold the ſeifinrighttull 20d you do not denie-the (eihn ; and there- 
fore adviſe of it « for which cauſe Shard by the Rule of the Court did traverle the (ei- 
Gn. In which was oblerved the great regardthe antient Judges had of ſeilin and poſ- 
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"Teffion ro maincain it 2gainit the Srarnte of TULagys Charea, although the Act was in 
the Negative; andtberetore the [tronger. Vide 34 E. I, Diſclanmer ZQ, An Intans 
(hall anifver ro the feilin had by his own hands. Andin SE. 3.18, Robert de 1Wood. 
houſe Archdexcon of Richmond, brought an afhiſe of Darrein preſemment again(t the 
Prior of Pemfrer, and prayed chat the alſife yonld take notices That he had lait pre- 
Cor co the Church of St. Sawpſen of Tork ; and afrerwards Ryoberewas Non- lute : 
for which i: was Raled, that the Prior ſhould have a wric to the Biſhop ; but exe. 
«arion'thould ſtay till the coHufion wes enquired of; and there Sir #liam Her: 
Chief Juſtice of the Bench charged the Recognicors of che Athie , firit ro enquire a- 
mone them'elves if the Writ Were hrought by colluſl:on, to make the advowlon come 
imo Mortmain ; and if they (hall find that the writ was brought by collufion, char 
they ſhould enquire of the right of the Prior , and it he had righr, which of his Pre 
deceſlors prefenred , andinthe time of whac King. Andinevidence to prove the 
Priors right » 2 Charter of King Steven Was ſhewed » by which che ſaid Kirg gave the 
{aid adrowſon to ſuch a ones Prior, his Predeceſlor, an4 to his Succeflors; And the 
Juric returned and4aill ,, That thewricwagmor brought by. colluſiop ; and turther 
{aid That the Prior nor bis Succellors had nertr prefemed within time of memory, 
but always the Archdeacon and his Predecetiors: To which Herle Chief Jultice 
ſaid, We have not Warrant to enquire of the right of the Archdeacon , bur 
of the Priors right ; wherefore you ate \to 1a, 1t the Prior hath righe , 

or not ; And when the Jury were in doubt what to lay , Herle ſaid, Although a man 

had right before time of memory , it he nor his Anceltors were never ſeiled atter 
time of memory) he is ouſted of his righe , and therefore'according to your intenc., 
if you have (aid the truihthat che Prior orany of his Predeceſlors'were never in poi- 
ſeffion after time of mematy , you may ſafely ſay thatthe Prior hath 'noc right. And 
tothey (aid. F + 5p 

Note Reader, I have putthis caſe at length, becauſe it is a'natable caſe for divers 
points, and chiefly for the great relpeat the Judges gave to the poſſetfion,/wicthour re- 

ding apy ancient Charter of the'King, or ot any tight by colour thereof, although 

It were matter of Recordand betwixc the Charter and tire cafe then inqueliion there 

were not above 176.years, and that 10 the cafe 6fa Prior, who'in many caſes- ſhall 

tot be prejudiced by the Laches of his predeceſſor , as 'a'private man ſhall 
be. 

But in the caſe of leiſinof more rent than onghr co be; the ſame ſhalt bind in an a- 

vowry. But in Ne injuſte vexes, Ceſſwoit, A, iſe, Reſcons, or Treſpaſs , ſuch' teilin of 

more rent ſhall be avoided, for there the tennare and nor the ſerlin- 18 traverſable : 
and for theſe differences, ſee 10E.3.25. 12 E.3.cAvowry 104. 22 Aſ.68.:28 Af. 

33-4 H. 5.4. 10H, 3-6. 30 H. 6.5. 33 H.6. 44. 37 H.6.25.12 E:4.7.6. 16 

E. 4.11. 21 E,4.64-F.N.B.10. Plow. Com. Woodlands eaſe, 94,95,4 E. 2. A- 

wowry 200. notwithitand1 the Starate of Magna Charray the Lord ſhall 'avow 

for relief according to the (ceilin of the Quanticy'6f the Knightstee that the Lord hath 
encroached, for Relief is no ſervice , 'bue incident totervice. 'But this caſe of ſeifin 

in caſc of Avowry doth recEive certain limirations, For 1. the itine in tay] ſhall 2- 

void inan avowry ſeilin had by the hands of Tenanc im tayl,'40 Eg, Avowry 131. 

F.N.B.1c. 2. The ſucceſſor of a Biſhop or Prior, &c. ſhall avoid inan'avowry 

ſeilm had by the hands of the predeceſſor. 3. The very Tenant of the Land ſhall a- 

void ſuch encroachment of rent in avowry, itheha' ta deed ro ſhew the contrary ; 

bur none ſhall have a Contra formams Feoffamenti; bot the Feoffees or hisheirs, 10 H. 

7.11. 22 H.6.50. F.N,B.163.-18E.3.18. 3E.,3.27,28,'10 E.3.25, 22 E.3. 

18, 28 Aſſ. 33. 28 6: 3-93 22 H.6.3.39 H.6.7.33 H.6.22. 39 'H.6.7. 7 E. 

4+. 24. 5 He5.4. 14 H.4.5. 11 Es. 3- Avowry 106, 4 E. 3. Avowry 2014 202%. 12 

R. 2. Avowry 266, thatin avowry the heir of the Feoftee,'npon a deed ſhewed, ſhall 

avoid ſcilin had by his own hands, 31 E. 1. Aviwyy 244-and 31'E. 1, Avowry 241. 

6 E. 2, Avowty 216.4 E. 220 Avowry 202. 32 E. 3. Avowry 114."and 19 E. 3. 

Avowry 122, Wilby faith, that he hath ſeen berween privy and privy) privy and a 

irangec, and a ſtranger and a ſirapger , the ſane paymenc ro avoid encroachment of 

ſeilin in a1 owry adjudged upon ſhewing of x deed. *And'all this is'oronnded upon 
the Statute of Marlbridge, cap. 9, Qui amtim per Carrams pro cerro ſervitio' tot ſolide - 
rium 


Part IX. ; _— 


YAm8 annual pro emit (ery to ſolved, fey ff 418 [4444 [ect am wel ad aliud contra formanm 
feoff ament; ds cxters non teneautnr, 4. Lncroachinent of ſeiin is not material, where 
there is no Tenure, 20 E.4q, 2.22 Hd. 6.2, x. Such feilin ſhall be avoided by co- 


herfion of Cittreti, 12 £.4. 7. BH. 6.17. 47 E.3+4. 6. Itthe Renc be Payable at 
2. dayes of the year, and the Lord encroachech ſeilin at 4.daycs of the year, and at 
2 dayes, wh-re he ought to pay it but at one, this eacr_achment being voluncary ſhall 
be avoided in avowry, becaule they agree inthe tumy 21 E. 4. 8, 

And it 1s wor. hy ob'erva;ion, Where and How leilin in avowry ſhall be traverſed, 
1-Ioan avo\rythe Tenint thall nor pleat, Never feiled of the ſervices generally, for 
thereby he lcaveth noc 10 che Lory any Remedy, neither by ai owry, nor by Cuſtoms 
anJ Services ; and theretoce 1! he be Tenamt in Fee imple, hs ought todiſclaim , or 
he ought to plead out of his Feeyand fo traverie the Tenure ; and therewith agrce - 
eth 22 H. 6, 3. and 3o H.6. Avawry, by all the Juttices. And where it is [:id in 5 
E.4. 2. that the very Tenant ſhall noc plead our of hi Fe, for iti ſhould bs found 
againit him) « 15 not perematory to him) buc it ſhall be peremptory to the Lord, and 
ſo not equa), and th-refore 1n iuch cale he (hall diiclaim : The contrary to the fame 
is adj1dycdin 25 H, 6. 10, inthe goin » and Forteſcuethere ſheweth 2. or 3. judge- 
ments in the tearms. Vide 15 E. 2. Avowry 214. 24 £.3.34. 11 H.4.10, 12 Ih, 
23. 8 4.6.17. & 21 H.6.22..21 H.6,10, and Brook 1n abridgivg the (laying) 
in 5 £.4,2. Hors de ſou fee 15, latths that tis notLaw : and the abridgement of F.,rz.- 
karbert of 35 H. 6. 1c, Hors de ſon fee 15. is not warramed by the book .t 
large. 2. He who d nyzch leulin atcer the Laguation, ought firlt co acknowledoe a 
Tcpures tothe end ihe Lord may have tis writ of Cutioms and Services; as if the 
Lord allegeth1he Tenure by Fealty reac, and {ure of Court, and allegeth ſeifin with - 
iotime ot Limication, an] avoweth toriute behind, 4he Tenant may confeſs the Te- 
ure by Fealty and Rent ; and asto the {ute plead never teiled thereof after the time 
ofLimictauon. And therewith agree 15 E.2. Avowry 214, 18E.3.10. & 22 E.3. 
3.2. 29ainlt the opinion 11] geported, 10 H.6,7. 3. It che Lord avoweth for fervices, 
and ailegeth tein by che hands of che Plaincii, or any other in a Replevis, as by the 
hands of his-very Tenant, the Tepanc may p'ead that the avowant was nev<r4ciſed by 
his hands. &c. and therewith agree 24 E.3. 50s 19 E. 3. Avowry 224, 22H. 6, 2: 
& 3+ 4+ That ſeilin 15 noc traveriable, but Enly of thar for-yhich che avowry.is made, 
if not-that {vil11-b2 alleged ofa Superior lervice (tor which che avowry is not which 
in Law is a-leifin of the intcfiour, as in 26 H,8. 1, where the Tenure isby rent and 
divers tervices, and feilin is alleged in all , an1 avowcy for the renc onely , 
there the tein of the rent 1s only traverfable : But if the Tenure be by Homage, Fe- 
alty.E\cuage»and rent of 2 5. and leifinalleged inall,andhe avoweth for Homage, 
he ſhall be rece1ved to traverſe the ſeilin of the Eſcuage, forchat is (eilin ot: Homage, 
21'E. 3.52. 13 E.3. Avowry 103, 19 E.2. Avowry -224, And where it is (aid ; 
That when the Lord varieth in the nature and quality of-the ſervices , th:c the Te- 
nure is traverlable > the tame is true, when ihe Tenant conteilerh the Tepure ip part, 
as is aforefaid; burhe cannor rraveriethe-whote Tenure ; as it the Defendant 'in 2 
Replevin avoweth upon the Plaintitfor-renc-and ſervices as upon-his very Tenant , 
the Plaintif canpot lay. that he holdeth the 'Land of a Stranger, withour that that he 
holderh ofthe avowant, buc he-ought to diiclaim or plead Our of his'Fee; and there- 

withagreeth 10H.6.6. & 7, 35H. 6. Avorry, 37 H.6.25. 11H. 4.11, 19.2. 
Awvorry 222. 15 E.2.45id, 214, Andavhritythe 'Plainctifin the caſe ar barc would 
. have pleaded, Fhac be held cthe'l:and inthe avowry, and other Lands by -Fealty and 
rept, without that that he held the Land inthe-avowry mods or-forma ; and the Court 
was moved It the plea in barr-of the avowry was good? and the Councel of the 
/Plaintif conceived that the plea was goodyand they cited the books in $ H,7.25. and 
1.2 H. 7. 25-1 rhere the caleavas That ina Keplevin the Defendant doth avow, Fhat 
the - Pjaintitheidof him oneacre of Landiby tealty and 1 2 d. and for rent behind : 
The Plaincit ſaid, Thar be held the ſaid acre, and another acre of land in- the .Jame 
Town by the {ervieesof 64.without that that he held one acre of the'Avowant modo 
,& forma;and Briar there eonceived the traverſe good. Bur the Courc did leſs allow c| 
-the {aid book of 5: H.5 4.where the calewayy Io a Ryplevin inthis Court the Defen- 
dant-avowed,by reaſon that the Plaintif held of him 4 Roods of Land called -Criſpin- 
lond 
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lond by tealty,and 1 © 5, [CNL PET AnM, &C, ot which {crvices he was letied, &c. and 
for rent behind he did avow. The Plaintitfatd, That he heid of him 2. Roods of 
Land by Fealty, and 5 -. rent only, without that that he held 4. Roods in the {am 
manner and form as he had avowed. And Hull, who gave the Rule, held it no 
plea, for as to diicharge of 5 5, rent, the ſame went in barr; and as to that that he 
did not hold but 2. Roods, the ſame went in abatement , and to intolded divers and 


— 


OO — 


_ double matter : alſo he an[wered not to the ſeilin, &c. for which cauſe by the Rule 


of the Courr, the Plaintif pleaded in abatement ot the avowry, and taid that he held 
2 Roods of the Defendant by the ſervices ot tealtie, and 5 5. and the other 2 Roogs 
by fealtie, and demanded judgement of that avowrie ; the conclution of which plea 
was lingle enough. To which the Avowant replyed, chat he held of himin mannes 
and form as he had avowed ; and thereupon 11iue was joyned, and therewith agree- 
eth18E.3.18.4. where the Defendant ina Replevin avowed upon che Plaintt be - 
cauſe he held of bim a Carve of Land by Homage) and Fealtie, and 105. per am, 
&c. The Plaintif (aid, That he held thar Carve and another Carve by Homage, Fea1- 
tic, and Rent of 105. as oneentire Tenancy,and demanded judgement of the avoy- 
rie, which ſuppoſeth the parcel io grols by it ſelt, and the plea was good(for other- 
wiſe he might be double charged, And the avowant did maintain that the Carve 
in the avowry was the whole Tenancy &c.Bur it was Relolved, That if the Plaintif 
agreeih with the avowant in the ſervices,and varieth in the quantitie of the land, 
there the traverſe may be without that that he holdeth modo et forma, or wich a tax. 
tum, And therefore in 20 H. 6. 20,21, Ifthe Defendant avoweth becaule the 
Plaiotifholdeth 16 acres ofhim by certain ſervices » and thel Plainrif faith that he 
holdeth theſe 16 acres, andother 16 acres , without chat that he holdeth 16 acres 
rantum , the avowry ſhall abate. Alſo it he maketh leveral avowries , {uppoling 2 
acres to be ſeverally holden, where they are holden by entire ſervices, or & corrra, 
Vid. 9H. 6.27. 7 H.4.102. 46.3. 34. 43 E:3-13+ 47 E.3. 5 E.44. 2, tem, Ex 
I. 4vowrie 228, 2 £. 2, Avowrie 184, 24 £.3.34-32 E. 3. Avowrie 114, 46 E.;. 
16. 41 E. 3. Avowrie 77, And afterwards the Plaintit in the principal caſe agreed 
with the avowant in the quantity of the Tenancy , contetied the tenure by Fealty 
and Rent, andasto the Rent pleaded , Nihil arrear, and traverſed the 'Tenure 
mode et forma, (c. abſque hoc , that the Tenancie was holden by Fealtie ,'/Rent, and 
Sute of Court, in manner and form, &c. An4 the traverſe was good by-the rule of 
che Court , although che avowrie was for renc only; whereupon iſſue was joyned , 
and found , thac the land was holden by Fealty and Rent , and not by ſure of Court; 
and although that the avowrie was for the rent behind; yet foraſmuch as the Tenure 
alleged by the avowant was traverſed and found againit him, ic was adjudged /1. 
42 & 43 Eliz. againlt the avowant ; for ic ſhall be 1n vain to make it traveriable, 
and yer it ic ſhall be found again(t the avowant» that he (hall have recurn of the Cat- 
rel. And L#, lib, 3. cap. Atornment 127. laith, That the Seignorie is entire, al- 
though that there are divers manner of tervices , which the Tenant ought to do, and 
Teoure by Fealry and Rent is another Tenure thanche Plaintit hath alleged in his 2- 
vowric , for which cauſe om—_ was given for the Plaintif. 

Note Reader , although the purview of the Act of 21 H.8. cap. 19.he general, 
That the Lord may avow, Oc. as in lands and tenement s within his fee and [e :gnorie , alle- 
ging the ſame Lands to be holden of him , with out naming any perſon certain , or uron any 
perſon certain ; yer all neceilary incidents are incended, and therefore rhe avowanc 
opgh toallege ſeilin by fome hands , 27 H.8. 4. acc. but the antient tormof alle- 
eine {ein ſhall not bealtered, an | therefore the avowrie ſhall be made generally 
after the Statute of 32 H. 8, cap. 2. as it was uled before ; bur the Plaintit in bar of 
the avowrie may plead never iciled within 40 years. &c. and therewith agrecth 
1 Mar, Brook 107. and 14 Eliz, Dyer 315. And it the Lord by the Statute of 21 H. 
8. allegeth ſeiſin in his avowrie , and avowerh the diltreſle , as within his fee and 
ſeignorie, and upon no perion certain » Infuch ayowrre every Plaincif in the Reple- 
vin, be he Termer or other,may have every plea to the avowrie , which is ſuffici- 
ent , alſo have aid, and every other advantage in Law ; and it is not now an 
Exception that he is a firanger to-the avowrie ; for in (ſuch caſe, foral- 


much as the avowric is upon no perſon certain , either none is a ſiranger to it, 
or 


27 H. 8.4. 20. 


Trinit. 42 Eliz, 
Henſloes Cale. 


Exſloe brought an ation of debx agaivit Gage and others, as Executors; the 
H Dctendants pleaded abatement of che writ , thar the Tefiator made ove Hil- 
leſly Co executor with them, who hath adminilired, &c. not named in the Wric, 
Judgement of the Writ? To which the Plainxiffaid, That before any adminiftrati- 
on, &c. The ſaid Hulleſley being cited with the ohers ro prove the will before the 
Ordinary, did refuſe, and the Detendants only proved the ſaid will, &c, opon Which 
the Defendants did demurin Law. And it was obj:Red, That after this refuſal 
Hilleſley could nor adminiiter tor 2 caules, 1, Becauſe Hills ley waive the Exe- 
cntorſhip, and ſhall not be Execucor againſt his will ; and 188 Toft amentorum perts- 
ner ad Ordinariuu , as it is laidind H.7.13, when Hilte ley once refuſed before the 
Ordinary , who is lawtull Judge of the Cauſe » andthereby waiveth- the Executot- 
ſhip» and utrerly dilmilleth himſelf chereof , he cannoe after reſume the ſame : 2nd 
inall caſes of Incerel}s and Authorities, and principally-befoteia lawhill Judge in an 
ordinary courſe of proceeding , he ſhall never afcer agreeroir. And therefore puc 
the Cale that Hillefley had been joyned in the writ; and he had plead Never Exe- 
cutor, never adminilired as Executor,ſhall he be afterwards received tb adminiſter? 
K was ſaid clearly no. 2, Ie was Rrongly urged 5 That if all the Bzecutors are ci- 
red before the Ordinary to prove the will , and all refuſe , the Ordinaay may accepr 
of the refuſal , and thereupon commic admivitication, and ater that retuizl _ 
ſhal never take upon them the charge ol the will ,nor adminiſter azExecutors,becauſe 
ay have before a lawfull Judge in ordinary courie of proceeding waived it before ; 
and if they might all refuſe!betore theOrdinary,and thigsrefuſal ſhall bind them,whar 
reaſon ſhall ic bezthat if any of them refuſe betore himythat the ſame ſhould not bind 
them?And as whenExecutors, agreeing to the wil)adminifter,they carnot afterwards 
refuſe,as it is holden in 9 E.4.3 3.47.P low,Coms, Greesbrooks Caſe 2 80. So when any of 
the Executors once before a competent Judgesre fuſerhythey ſhal nor after agree-2.Ic 
was objected that the burr was not good, becauſe the Detendenc hath not alleged, 
that the Teſtament was provecy according to the opinionsin 3 H. 7. 14; 

But it was Reſolved wi:hauc open argument, That the Plaintifs Replication to 
maintain his writ was not \ufhcient; for notwithſtanding the refuſa} of Hilefley in 
this caſe , he might adminikter after at his pleaſure. And the Conre rook this dif- 
ference , When many are named Executors , and ſome ofthem refnſe, and ſome cf 
them prove the will , thole who have refnied may afterwards at rheir plealure ad- 
minifter, notwithitanding this refuſal before the Ordinary : Bur if all refuſe before 
the Ordinatie , and the Ordinatie commiteth Adminittration ro znother, there 
they cannot afterwards adminifler : And this difference is proved by our books in 2 
E. 4. 24. where it is reſolved by the Juflices , Thar if 20 be named Executors, and 
one proveth the will , it lofhiceth for rhem all , and the refaſal before the Ordina- 
rie is not any eltoppel againli chem to adminiſter afrer when they plesſe inour Law; 
and we have no regard 1n this point tothe Law of che Church : And the Execnrot 
who proveth ought to name them who refuſe in every aRion for to recover the Te- 
Rarors debt , and they _— the whole debe: And ic iecleaxt rhat they who 
refuſe ſhall have an aRion by Survivor, Bur ic is holden in 36 H.6; 8, That If a mati 
maketh rwo Execurtors, and both refuſe before the Ordinary , now they cin never 
after adiminilter as Exccmtars by foree of the Teitaments for now the Teltator dieth 
inteſtate; 


OC Evaiy OUE 15A iiranger tO IC; «Dd Liciewlth agreeth 34 H.$, Bre. Avowreu, 113. 
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inccitate : otherwiſe when ane proverh and the other refuleth before the Ocdinarie, 
the other may adminitter wich him when he will In 41 E. 3- 22+ One Executor 
brought an ation of debc » and ſhewed forth the will , which proved that he had z- 
nother Execator, and the Defendant leaded ro the writ that he isalive : To which 
the Plaincif ſaid, That before the Ordinarie he was diſcharged of the adininiltration, 
and that he never admiviſtred » and becauſe he might admunilter at his pleiſure, ic 
was adjudged that the writ ſhoulg abate, Bur ic 1s Reſolved by Lirtletm, Newes , 
and Danbie in 7 E. 4. 13+ ThatSfall chaExeciutors refuſe before the Orginarie, they 
may not after prove the will.lp 22E.3.19 6.In debt by two Executors,andTetiamery 
ſhewed , the Defendanc ſaith, that in the Teſtament 3 are made Executors, and the 
third not named) &c. Judgement of the wrie 7 -the Plaintif replieth that the thicd did 
refuſe before the Ordinatie , and would not adminiſter, and was diſcharged by the 
Ordinarie , &c. and it was adjudged that the wric ſhould abate. And therewith a- 
greeth 15 E, 3» Execmtors 8. 42'E: 3+ 26. 11 H.4.83, 35H. 6. 37. 21H. g.4;, 
2 R- 3+ 20»; But ic appearethin 50E. 3.9. 3 H,7.14. That if all refuſe before rhe 
Ordinaric,, he may grant adminiſtration. Se 
2, It was Reſolved, That in Debc agoinſt one Executor, it is good plea to ſay, 
That the Teftator made himandanother Executor , who hath adminifired, and is 
alive » without laying tharthewill is proved ; and therewirh agreeth 33 H,g. 38. 
32 H.6.25- 22 H, 6. 59, 3 H. 4. Adminiſtration 22, For after that Executors 
have adminilired, and {o hdve raken upon them the charge of the Executorſh ip, they 
cannot afterwards refuſe 3.9 E.4.3 3. 37. Plow. Com. Greerbrooks Cale 280. So thar 
it was Reſolved, that the plea in barr was * and ſo the doubr conceived by the 
way in3 H, 7.14. well explained, Alſo c ePlaincif in his Replication hath hhew- 
ed , that che will was proveds &c. 'and ſo if need be, hath made the barr good. And 
I well agree thac this Cale was upon manite( and many authorities and judeemencs 
in books, adjudged. according to Law , which was the cauſe that in a caſe (o cleer 
the Judges did not deliver the reaſons andcanſes of the ſaid differences , Dor made 
apy anſiyer tothe ſaid @bje&tony, which ſome learned in the Law deſired; for their 
ſatisfaQions to be done«. Asto that it is to' know, That ir is holden in 2 ZR. Jo 
Teſtament 4+ Thar it is butef late years that the Church hadthe probate of wills in 
this Land , until it was by an AR; &c. For rhe people have probate of Teſtaments 
in all other places, except England , and in many places within Erglard the Lords of 
Mannors have probate of wills at this day in their Temporal Courts. And Tremail 
there ſaid , That he is a Steward in his Country, and the Free Tenants and 
Bondmen prove their Telttaments before him in the Court Baron, and 1o ic hath 
been uſed time our of mind, &c, Andrtherewithagreeth Frxexx , and all the ju- 
fiices in 11 H, 7.12 6, That the probate of Teftaments belonged nor to the Spirity- 
al Court , bar of later times, &c. and they have not the ſame by the Spiritual Law, 
And Lizwoed who waa Deap ofthe Arches, and wrore Anno Dom. 1422. in the 
reign of King H. 6. lib. 3. de Teſtamentis, fo. 12.4. Cont; fleth that probate of Teila- 
ments did appertain tothe Ordinaties » de conſnerudine Anglie iff nen de commurs 
jure: And inother Realms the Ordinaries had nor the ſame: Aud in another place 
he affirmech, the power of the Biſhop in probate of Teltaments , per Conſonſum regns 
et ſnorum procerum «b autiqno, - And 1 have a book publiſhed in Latin, «Amo Daw. 
I 573+ by the mott reverend Prelate Marthew Parker Archbiſhop of Cancer burie, ve- 
ry expert in matters of Antiquitie , in which ic is affirmed'in thele words, /c. Rex 
eArglolim erat concliorum Eccleſpaſtic, preſes, vindex temeritatis Romane, propmgnaior 
religionis, nec ullam babebant Epoſcopi amthornatem pr ater eam quam a Kege acceptam 
referebant , jus teſtamenta probands non habebant , adminiſtr ationis poteſtatem cuique de- 
legare non poterant. Then foraſmuch as probate of wills is given to the Spiritual 
Court, wheres: chey had nor juriſdiction before , when they have proved the Te- 
ſtament , their authoritie isexecuted, and they have nor power totake the refuſal 
of any when apy of the Executors prove the will. And therefore the refuſal of apy of 
the Executors before the Ordinary in ſuch caſe is void, The Executors have therein 
ritle by the Teſtament , which is Temporal-, and to the goods and chatrels allo 
which are Temporal , as it is agreed in Plow. Corp, in Grei:brooks Caſe 280. which 
— is compleat as toall goods and chatrels in roſſeſſion and reverſion ; and 
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ce : Bur yer without probate , the Judges will not allow them to bring acti- 
ons; And therefore all the laid books in all tycceſlions of ages athrming cleacly the 
refuſal before the Ordinarie by one Executor , when another proveth the will to be 


come, 
Now it is needfull to know 2 things. 1, What the Law was before this Statute, 


and 2, What alteration the Sratuce of 31 E. 3. hath made: Andas to the ficlt, three 
Oints are £O be conlidered. 1. That of old time whcen a man died inteſtate, and 


ad made no hs ng of his goods , nor commucted his truſt to avy , that in ſuch - 


Caſe the King whois Parens Parrie , and hath the Supreme care to provide for all his 
SubjeRs » thac every one enjy that which he ought to have , uſed by his Miniſters 
to (eile the goods ofthe inceſtace, to the intent they ſhould be preſerved and diſ- 
poſed for the benefit of the deceaſed , for the payment ot his debts , tor advancing 
ofhis Wife and Children, if they had any » and it not, thoſe of his blood.. And 
this appeareth in Ror. Clauſe of 7 H, 3.2. 16. Bona imteftatorum caps ſolebant in manu 
Regis, ©c. And afterwards this care and tault was committed to Ordinaries, for 
none could be found more fit to have ſuch care and charge ot the tranſicorie goods af- 
cer the death of the Inteltate » than the Ordinariez who all his lite had checure and 
charoe of his immortal Soul » as ir is ſaid; in Plow. Com. 280. in Greiszbrooks Caſe. 
And therefore he was tothis pur ſecontitured 1n /oco Parentis : And that appear - 
eth by that which hach been ſaid before : And alſo by the conftiturion of John Sir ar- 
ford Archbiſhop of Canterbury at a Synod in London , Anno Dom. 1380. where he 
conſeiſed » That the adminiliration of the goo:'s of an Inteſtate was granted to Or- 
dinaries » conſenſu Reggis & Aagnatum Anglie, But no power was givento the 
Ordinarie to ſell or diipoſe of the goods, either ro his own ule, or the ule of any 0- 
ther- And yet ic is true, aSit is ſaid inthe books, that he hath a property inthe 
goods of the Inteſtate , bur that is ſecundum quid , and not /impliciter And accor- 
ding thereunto ic is reſolved by the whole Cour , Hf. 8.& 9 Eliz., Dyer 255,256, 
Thar the Ordinarie himſelf had no authority to {cl} any ot the goods of the Inceitace , 
al:hough they were in danger of periſhing. * Aliſo 18 H.6. 23, and other books' a- 
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eee }- That the Ordinary cappot releaſe 2 debr dueio the Inteltare and yet ifthe 
Ebolute inereſt of the debt were in him , he might veteaſe « , although he carmor 
have an a4iov. Ag Execurors before the probate of the Teltamenc may releaſe 2 
deb: due tothe deady becauic they have the abſolute intereſt of the debr in them , 
althongh hey cannot have an aRtion before probate, a3 it was adjudged inthe Com- 
Plex, Paſch.1 Jacobs, berwixt Afidd etor and Rymon, againlt the orinion of 
Weſter, Plow. Com.'t97y 278. in Grei:brooks Caſe,” 2And'that which the Ordinarie 


%ioſef might do betgrethe 1atd AQ, be may inreſpect of the multicude of cauſes 


within hisDjoceſs commit tozmother;' ' Bur his Committees cannot do more than 
he himſe/feav ; as it is ao reſolved; Af. 8 & g Els. Dyer 235, 256. 2.1t was noc 
given roche Ordinatiey' not to his Deputies or Cotnmittees , thar they ſhould have 
any ation to recover any debr , 'or rotake'any advantage of any Covenant , or of -0- 
ther thin*$ ina ion} betore the ſaid AR, which is alſo. manitelt proof, That the 
Common Law gave biminoablolute power in the goods; forthen the Law woald 
have given him pow T aMo to recover the deb: s and things mACtion of the Inteltate. 
And thetefore in 19 E: 34 Covenant 24, ( which was before the AR of31 E.;.) in 
an a&ion of Corcnant brought by the Executors of N. who ſhewed forth Letters of 
adminiſtration delivered by the Ordimarie» Sir Richa/d Wilbie COhiet Jufiice ,* who 
ozve the Rule ſaid » The Ordinarie could not have ſach ation ſor which cauſe, how 
can hevive this ation to another ? Stone, A man hath nor ſeen > That the Ordina- 
ry ſhall have an action but of goods whereof they were ſeiſed and oulied. milbie, 
Thats true: And afrerwatds 1t was raled that they ſhould take nothing by cheir 
Writ , qa 19% executor es, & attio now darur per Starutwne Vid. 19 E. 7. eAdminiftra- 
tion 18. 35 E, 3. Execemtors TOS, I nod by 10H, 6. 22. 18 F.6.23. 10 E, 4, 
a, F.N,B.120.92.4. 3. That an aQ1ion lieth againſt che Ordinarie of his Depu- 
ties or Commirtees at the Comimon Law if rhey '"w?ll intermeddte with the goos, 
and not pay the Debts. And the Statute of #eff. 2. cap. 19. is but-an affirmance of 
the Law before , ani therewith agreeth 9E.4. 33. 11 H,7.12« 24 E. 3. 54. Vid, 
11 E. 3. Adminiſtration 21, andro the Executors , 17 E. 2, brief 822. 11 H.4.7;. 
18 H.6:23, Plow. Com. 277. Greisbrooks caſe. 8 Eliz, Dyer 247. But note Reader, 
ana&ion lyeth againſkahe Deputies or Committees of the Ordinatie , before the 
ſaid AR , by the name of Executors , 4s appeareth by38 E, 3.26. 42 E, 3. 2.4 mal- 
ro fortiori , an action ſhall lie by the Common Law againlt the Ordinary , whois the 
principal, and from whom the Adminiſtrators derive their authoritie, 

Ag to the {econd point , the Statute of-31 E. 3. hath made 6 alterations, 3 as to 
the Ordinarie » and 3 as tothe Adminiſtraror-” AFtothe Ordinarie , 1. Whercas 
before the Statute he was not compellable to grant adminiſtration ; Nov by the AR 
of Parliament he is commande 1 , and thereby compelie4i to grane adminifiration ; 
for the words of the AR are; The Ordinarie make Deputies, &c. and the refufſsl 
to make them is a con empr to the King , and injurie to the party, 2: The Ordina- 
ries are relirained to grant adminiſiration to whom they pleaſe , becauſe that now 
the adminifirator by this AR hath more abſolute intereſt in the goods of the Inte- 
fate than the Ordinarie had , and abiltry torecover the things in ation and debts 
due to the Teſtator , where no remedy is given to the Ordinarie himſelf, and there- 
fore the Ordinzrie js tyed by the A&'to grant adminiſtration to the "next of Kim, 
who are noc attainted of Treaſ6n, Felony, ot hath other lawfoll difabilicie , buc are 
loyal friends. But the S:atute of 2 H.'8, cap. g. giverh power to the Ordinarie to 
commir adminiſtration tothe wife of the Inteftate, orto the next of Kinn, or to 
both, and fo as to the wife hath altered the AR of 31 E. 3, 3. The Ordinarie him- 
Yelf hath nor greater imereſt in the goods by this F& , but hath erearer power 
than he had before, in that he may appoint Adminiſtrators , who ſhall have 
by this AS greater intere(t and abiVity than they had betore the AR. And where the 
Statute {21th, That in caſe where a man dieth Inteſtatey It is toknow that a man may 
die inteſtate 2 ways, that is to lay , either in fax , when he makerh no Teſtament; or 
in Law, when he maketh a Te{tament, and the Execntors refuſe before the Crdina- 
rie» orall of themdie inteftate, in this caſe he is in Law dead inteltate , and the 
laid AR of 31 E, 3, extendeth to _— Intefares, as appeareth in Plo. Com. 279. 

and in 18 H,6. 23. andall the books aforeſaid, which prove in ſuch'caſe, The Or- 
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dinarie may grant adminitiration ; and the ceaſon in ſuch caſe, wherefore the Ordi- 
nary may upon refuſal of all, or death of all Inceitace, grant adminiſtration is, be- 
cante now the Teltator dieth Inceltate, and then the ſaid AR giveth him power to 
the ſame according to the {aid At, which the Ordinary cannot doe when one 
refuſech, ang.the other proverh the will, And fo the ſecond Obje&ion upon full and 2 
ant reaſon and authoritic 15 aniwered, And where the Stature faith, Incaie a | 
Mandiech inceitace that the Ordinary depuce the next,&c. of the dead Inteftate this 
word (dead) is meant very large, torit extendethas well co civil death, ſc. entry 
into Religion, ar natural death ; an4 therewith agreeth Lite. 656, 2. cap. 111.44. That 
if a man entreth into Religion and doth not make Execurors » the Ordinary may 
commit adminittration of his goods to another man; as if he were dead indeed : As 
tothe Adminitirators, 1» they have now ſo abſolute property in the goods and chat- 
rels, as Executors have, which they had not before this AR; 2. they ſhall recover 
the debrs, (and by Equity ſhall have an ation of Covenant, a&ions upon the Cale 
an4 all other ations which Executors may have) which they could not doe before at 
the Common Law ; 3+they ſhall aniwer to aRions, &c. in the ſame manner as Exe- 
cucors3 an4 inthis point allothe Common Law is alteredy for at the Common Law 
they were charged by the name of Executors, and now they ſhall be charged by the 
name of Adminitirators, and yet there was a doubt after the making of this AQ by 
what name they ſhould be charged. In 38 E. 3. 26. Debt was brought againſt an 
Adminiftrators by che name of Adminiſtrator; the Defendant pleaded tothe Writ) 
chat he ought to be named Executor ; for at the Common Law before che Statute of 
31 E. 3. a man ſhould have an action again an Adminiſtrator, and name him Exe- 
curors and the ſame yet remaineth. 7T horp Chief Juſtice who gave the Rule, The (5] 
Scatuce giveth actions againlt Adminiltrators, and that they may have aRiovs againſt 
others, tor which caule che writ was ruled good, And yer after that this point was 
called in queliion, for in 41 £. 3.2, anaRtion of debe was brought againſt an Admi- 
niſfirator, and the Defendant demanded judgement of the Writ, for it ſhould be 
bronght againlt him as Executor, or the Scature giveth an action for the Admini- 
ftracor,but the ation is maintenable againſt chem as Executors at the Common Law, 
and yet is. Thorp, The Starute giveth ations againſt Adminiſtrators, and afterwards 
the writ was ruled good. So this Adminiltrator conliirnred by the Ordinary(whom 
the Law hath put * /eco parents) is lo advanced, enabled, and adorned and in all 
points made equal to Executors conſtituted by the my himſelf, is newly created by 
this AR; and there was no ſuch Adminiſtrator at the Common Law. And theres 
fore the Ordinary wasconlticuted in loco paremtis, to ee that the debrs and duties of 
ghe lnceltate ſhould be paid, and to grant adminiſtration according to the ſaid AR, 
for the benefit of the Children and others ofhis blood, with hig gp0ds) as hath been 
ſaid. Bur decaitſe it ſhall de:a greater trouble forthe Drdinary himſelf ro take ſuch a 
Charge in ſuch mulritude of cales IP ioceſe, for his eaſe the ſaid At of 31 E. 3, 
hath endowed his Deputies with greater power than himſelfhad) to the intenc that 
the Adminiſtrators which _ beſt intend it, ſhould perform the cruſt which was | 
commitred cohim ; and for this cauſe the ſaid AR hath alſoprovided, That Admi- of 
niftrators to the {aid intents and purpoſes ſhall be accomprable to Ordinaries) a5 be= /'a., A425; 
fore Executors are. , 7 WM 3 
It is worth Obſervation for the reaſon of the principal caſe, How probate of wills, 4 * 9» a+ LY 
and granting of adminiftracions ſhall be tryed, if they be traverſed of degied in the ; if hs WL s / 
Kings Courts ; and therefore, if iJue be joyned in the Kings Courts> That the Or- S/ Le hd 
dinary did not commit adminiſtration to che Plaintif, &c. or rharthe Teſtament i”/** } 
not proved before the Ordinary, or that he whoſe will is proved b-fore the Ordina» ATE 
ric» dicd Inceitare, or that he of whole goods adminitfiration is granted as of one In-* 
reftate,made a will, &c-in none of theſe caſes it ſhall be cried or certified by the Or- 
dinariez as in Caſe of Excommengement, bur it ſhall be tried by Jury, becauſe that 
theſe twocaſes of probate of wills, and contiiruting Adminiſtrators » originally did 
not belong to the Ecclefattical Conulanyy buc were given chem of later rimesz and 
therefore nothing bur the probate, and granting of Adminitirarionwhich were given 
rothem, doth appertainto their Juriſdition ; Bur the:trjal of them is not giv-n to [41] 
them, bur is lefc ro the crial of the Common Law ; and therewith agreeth 21 E ow 
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where it is holden, Thac it L:trers of Adminittracion be demed, che inue thail be, 
That the Ordinarie dip not commic to them Adminiſtration by his Lecter, &c, For 
there it is ſaid» That Lerrers of Adminiſtration may be forged, 12 £. 4. 16.4. 35 H. 
6.31. 22 H.6. 52. 13 Elks, Dyer 294. iflue was joyned in the Common Pleas , þ 
Epiſcopus Londen, commi ſit adminiſtr ationem, Fe. and was tried by Jory. /iac 34 H.s. 
13, and in 44 £- 3+ 16, One brought debr againſt one as Adminitirator, and decla- 
red that the debtor died Intetatez and the Ordioary depuced the Defendant to be 
Adminiſtrator ; and che Defendanc ſaid that the dead made his will, and made the 
Defendant and another his Executors, &c. Judgement of the writ? and ſhewed 
forth the will , and the Plaintif didrender to averr that he died Inteftate, and was 
read, &c, And the Defendant ſaid, He ſhall noc be received(o to averr againkt the 
will which is proved before the Ordinary, and under the (cal of the Ordinary, « non 
allcatsr; for which the Plaincit had the averrment, and it was cried by the Country. 
Fide 14 H. 6.5, by Paſton acc. _ the opinion of Herle, 4 E. 3. £xecutor $9, obi- 
ter. And foras much as it 18 to be tried by Jury, and not by the Certificate of the 
Ordinary nor ic needeth not that the will or che adminiftration be ſhewed to enable 
che Plaincif to his aRion, proved, or granced by the Ordinary himſelf, as in the caſe 
of Exco nt, which ismeerly in che Spiricualty, and originally belopgeth ro 
the JuriſdiRion of che Ordinary ; Bur if the Teftament be proved, or Adminilira- 
tion granted by the Official or Commiſſary of the Ordinary, or in ſome caſes by the 
Archdeacon) or other Inferiour Judges Ecclehaltical who have lawful! authoricy in 
ſuch caſe, the ſame is good and ſufficient in Law ; and although the Scature of 31 E, 
3. ſaich, The Ordinary (hall depure, they are Ordinaries as to this purpoſe within 
the ſame AR; and therewith agreeth 11 H. 4.64. 12 E.4. 15.6. 7 E. 14. 20 HG, 
I. 3 E.3. Itin, North. Teftaments 5, And fo you have the reaſons and caules of the 
Judgement in the principal caſe, and of many Judgemencs and Reſolmions betore 
this time in the ſame point,wirh anfwer to all the ObjeRions made to the Contrary, 
which I have done for 4. cauſes. T. That it ſhall be manifcft that Ordinaries ( agaiott 
all ObjeRions made by them who i their authoricy) have lawfull Juriſdici- 
on to prove Tettamencs) and to grant Adminilirations. 2. That they have their Ju- 
riſdiAion derived in theſe caſes from the Crown of England, 3. To reconcile all the 
books and auchorities in the Law ; and 4. To ſatisfie the ſaid doubts and queltions 
clearly by our books, auchoricies in Law, and Judicial Records. 


Trinit, z Jacobi: In the Common Pleas; 
Rot. 2612; 
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Pon the nook hang: of che Record ( which ſee in wg above ) the Defend- 
ants.Councel moved many exceptions egevery pare of it, x, againſt the Patenc 
and the validicy of the grant. «b vitio; 2. admccing he grants that the office is forfei- 
ted ; 3-2gaink the Writand Count ; 4.2 Liſt of the ation; 5. againit the 
Verdict. Ag to the firkt icwas faid; That the granc was utterly void for 3. cauſes ; 
I. Beauſe the grant is of the office Seneſcthali Duminiorum five- Mancrioruw voſtro- 
run de Mani field, Bolſover, & Horſley, and no County mentioned where they lic, 
and ſo in the Kings caſc incertain avd void ; forit was (aid, It may be, and (o 1s the 
truch, That the King hath divers Mannorsof the ſame name in feveral Councies, and 
ot ſeveral values, and iſſuc cannot he raken what Mapoor the King mean to grant, for 
his wn 77 to appear within his granc>and nor by col averrment. And 
fo ut in 21 £.4.48. the Kings 0000 rrgpy g ro excend cercainly to che 
>» A. 3.7. liche King grant co me 


that 
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chac 1 ſhall noc be dheriff, wit houc (hewing of whac County, ic 1s void tor the incer- 


tainty, qxia Conceſſio per Regen fieri oportes de certizndine : bur if the Was , quod 


vor erit Vicecomes alicu;ns Comirarus, there the grant is good, as it 1s there holdeo. 
And in Acts of Parliament of confirmation of Lecters Pacencs, che uſual purview is, 
chat the Letters Patents ſhall be efteRual , notwithitanding rhe aveſnaming or not true 
naming of the Connties where the Honort, Mamnors, (Fc. tyen or been : which proveth (as 
was urged) that if the County be omitted) that the grant is void, To which it was 
anſwered and reſolved by the whole Courr, Thar the ſaid grant was cerrain 

alchough the County was omitted : and many antienc grants are wichour mentioning 
any County, and God forbid that all of chemgſhould be adjudged void. For the 


and quality, that a Viine (which requiceth cercainty ; may come from is ſufhcient, It 
the King by his Letters Patents granterh co another all che Mannors and Advows- 
ſons which were to the Prior of eA.. beivg a Prior Alien) or to 7, S, who was artain- 
red, &c. it is holden in 32 H. 6. 20) 21- that the grant is good, and yet ic is not 
mentioned in what County the Mannors; &c- or the Priory was, or in which County 
the Mannors &c. were whereof /. 5. was ſeiled the day of his Artainder ; and the 
reaſon is, Ouod id certum eft quod cerrwm reddi poteft, ſed 14 magis certuns eft quod de ſe d 
met ipſo eſt certwm 7 and inthis caſe the Mannors of A. B. and H. have more certain- 
ty inthem than the ſaid genergl grants. So it the Kipg grant coan Abbor and his Suc- 
ce.:ors, that the Mopks during the vacation ſhall have all che Temporalties of the 
Abby, it is a good grant, without mentioning of avy County, as it is adjudged in 39 
E. 4,21. and F.N. B.33. T, And in 23E£. 3. 21. where the Caſe was, That a Ba- 
rovie eſcheated tothe King, and che King granted to the Queen all the poſſeſſions of 
the Baronie, till Joh» of Gawn could govern himlelt, and adjudged a | grant » 
withour mentioning in what County the Barone lay ; and if the King hath divers 
Mannors of one name in divers Counties , yet there are many clauſes 1n the Lerrers 
Patents to deſcribe what Mannor the King intenderh to pals, to diſtinguiſh ic from 
the other, ſc. either by recital, or reference in whole tenure or occupation it was, or 
by the value of it, or of whoſe poſſeſſion ic was, or by the clauſe that the Patencee 
| ſhall have and enjoy the ſame in as ample manner and form as /. $. 8&c. or any other 
owner of rhe ſame Mannor had, of the like, or by che particular. Bur io pleading ic 
oughc to be alleged in what Counties the Mannors lie (as in the caſe at Barr thi 
Platoritdid ) And if the other party had pleaded Non conceſſut, upon trial of the bliſne 
che Circnmſtances aforeſaid may be given in evidence, © prove what Mannor was 
eranced : Bur if the orher parry had demanded Oyer of che Lerrers Patents, and had 
demurred in Law, it ſhoald be adjudged againft him y for it 1s macrer in fa& what 
Mannor ſhall paſs, to be proved in Evidence as is aforefatd. And che Afts of Con- 
firmation doe nor extend where the County is omicted,bur where the County is mil- 
named, ornoc truly named. Alſo for avoiding of all Quetttons » all ImperteAions 
are ſaved by che As of Confirmations » which are nor of force to avoid the 
rant. 

. 2. It was obje&ed againſt the grant, that the grant was) 4 rerpore plene epatis 21, 
annorum e uſdem Comitis, pro es durante toto rermino vite nateralis ditti Rogeri Comitis 
Rotland, offic, Semeſchal, Donindorum frve Maneriorum moſt rerun de CM. B. & H. 
cum vadiis & feodis ciſdems offictis ab anrrquo debiris & conſuer. capiend. And therein the 
King was deceived,tor he cannot grant the office from the day which was valt before. 
To which ic was anſwered, and Reſolved by che Court, that the intent of the grant 
was; that the Patentee ſhould have the Fees from the crime of che accompliſhment 
of his full age ; bur withont queſtion) although the King cannot = the office from 
a day before, yer it ſhall be good for the life of the Patentee to begin by grant , and 
void for rhe cime paſt. "Is | | 

3. It was obje&e1, 1 That by no expreſs clavſc inthe Parent the Petenree can 
mike a deptty. 2. That by Law the Patenree withone exvreſs words cannor make a 
Depnty. As to the fir, It was obſerved; Thatrhe fzid Lerters Patents doe confilt 
upon 3. ſeveral grams; 1.ofrhe Office of Conſtable, &c, Seward, and Chief Ju- 
Rice of the Foreft, &c. which grant hath Habowdum, and power to make a Deputy, 


2, of the Office of Stewardſhip of the ſaid 3, Mannors, with limitation of 21 _ 
or 
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Manvors of LM. B, and H. import ſufficient certainty, and ſuch certainty of name” 
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tne, eidems Galfride et uxori ſue, where it ſhould be eiſdem, and yet go 


tor lite, avd With a claulc to receive the Fees, XC, but no power to make a Deputy. 
3. «Ac inſuper de uberiori gracia, &c. ded mus, &c. prefat. R. comiti cuſtodiam P arci de 
Nat. &c. Habend. gandend. & exercend. offic. pred. wricten by ſuch contration) per 
ſe, vel ſufficient. depuratum ſeu depuratos ſwos [#fficient. 4 tempore plene «tatis, Fc, du- 
rante vita ipſins Rogeri Comitis, cum vadiis, feodss, &'ce tidem officio, 6, pertinent, aus 
ratione ejuſdem, &c. And it was firongly urged , that this later word ( Habenduns ) 
ſhouldſhave relation only tothe premiſes of the laſt grant, 1. becauſe that there are, 
25 is aforeſaid» 3.11 eral gtants, of 3. ſeveral diltinet offices; 2, every one hath a di- 
tink limitation of eftate; 3. every one hath a diliint grant of the fees and 
profits. And although the Jater ( Habenduw ) is writ ( of fic. pred. ) which , as 
was uroed , may be meant officinms pred. and then 1t reterreth to all the ſeveral 
orants , yet it cannot be ſo meant, for the 3. reaſons before; and alſo thele 
words in the ſ:me ſentence,cum vadiis, feodis, &c. eidem ofpcio written at length , aut 
ratione ejuſdemy explane the ſaid words wricten ſhort (office pred.) to be in the ſingular 
number, o fficium predittum ; and the office of the premiles 15s roexprels the certaint 
of the thing given, and needeth not limic any cliate, and the office of the Haberduns 
is to limic the certainty of the eſtate, and necedeth nor repeat the thing given again, 
and therewith agreeth Wrotte/[yes caſe, Plow,Coms.196, So in the Cale at bart the Ha- 
bendum (hall be by conſtruction of Law referred to the proper premiſes; and of chat 0- 
pinion was the whole Court. Mark Reader, for abbreviations and incopgruous wri. 
tipg in grants theſe Rules, Falſ# orthographia non vitiat conceſſunem. Item, 1lle nume. 
rus & ſenſus abbreviationum accipiendus eft ut conceſſio.non ſit inanis, Falſa grammatics 
non vitiat conceſſionem. And therefore if the King granteth rot. #l/, man,de D. et {. if 
there be buc one Mannor in truth, then theſe abbreviations de tor. 3ll, mar. ſhall be 
caken inthe ſingular number.cotwns illud mencrinm : and if there be intruth 2, diftin& 
Mannors, then theſe abbreviations ſhall bertaken in the plural number, ora illa mane. 
ria , or otherwiſe the grant ſhould be void. Vide 32 E.3. brief 293. A Scire facias 
doth rehearſe, That a hne was lavied de maxeriis de B, & H. and the Conclulion was, 
Oware pred. manerium de B, « H, ingreſſus eſt; and good with averrment that in truth 
B.& His but one Mannor. And1n 10 H.4. brief 497, exception was taken to the 
writ, becauſe it was written with abbreviation Matl where it ſhonld be Matild, 
and yet good, becanſe ic was uſed ro write this name (o, q#od nota in a Writ which 
ſhall abate for falſe Latin, for he may purchaſe a new wric ac his pleature , bur not 2 
new grant. Vide 17 Eliz. Dyer 342. The 4. firlt Letters in the name and ſtile of King 
H. 7. ſil. H.R. A.F. were left out inthe Letters Patents made to Simox Digby, 
yer adjudged a good grant. And 38 H.6. 33. A Count in which it was alleged thac 
W. T. reſugnavity Fc. in mans I. Epiſcops et loci illins Ordinarii, and exce ton Was [a- 
ken, becauſe it was not in man Jobannis Epiſcopi, torithe Letter 7. doth fignifie vo + 
thing, and yet the Count adjudged good. Apdin 4 H.6. 16, Between the Duke 
of Tork and the Earl of Warwick, the writ was, Henr. Dei gratia Rex Anglia, Dux Hi- 
bernie, where it ſhould be Dominus, and for this incopgrui: y the writ did abate, bur 
a erant by ( ud, name ſhall be good enough. So in a Conulans of fine falſe Latin or 
Incongruity (Nall not hurt the fine, as in the cale before, where a fine 18 levied de ma- 
neriss de B,o H, where there is bur one Mannor; and 9 E, 3, Cha Ae was in the 
enough; & 
24 E. 3. 37 4. the fine was pro omnibus ſervitiis exattionibus et dd'is pertivente , where 
-+ be pertinentibus , and therefore challenged ; and notwithſtanding al- 
owed. 5 
2. It was Objz&ed,That by the Law wichour ſpecial words a Steward cannot make 
a deputy» becauſe ir is an office of knowledge, fidelity, and diſcretion ; and there- 
tore, Flea, bib. 2. cap. 6. doth deſcribe what perſon a Steward t tobe, Provideat 
ſbi Dominus de Seneſchallo crrcumFpetto, et fade, et pacifico, et medeſta, qi in legibns ct 
[ub conſuetudinibus Provincie tt jur a damini (ui in omnibus tzeri affeitet, guique (wos Ba- 
Los Domini in [uit erroribus & ambiguis (ciat inftruere, et decere, quique egenis parcere, 
* nec prece vel pretio velit a tramite juſt tia deviare, et 54 judicare, And there- 
fore it was (aid, that this office is appropriate co the Plainrif, I. To his perſon) for the 
ſame is granted to him onlyduring tus life; 2. To bis quakicies of his mind , ſc- {cir 
ence, fidelity, and underſtanding and diligence, which: are ſo individually anvexed 
to 
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1,10 E-:4. 14-17 H.7. by Frowick, Keltaway, Gre. and nothing of chat was denyed 
by the Cdact; an yet ic as Relolyed and fo adjudged, That che Plaincif might ( as 
thiscafeis/ make a deputy. Anda was obſerved; That this word (Steward) is de- 
rivedgta. words, for Stexe, and Hard, ant isas much a8 to ay, my place, or torme ; 
andrheecfote be 15 commonlyc#zled'a Weodward;ywho hath the charge of my wood, 
and #aHayward of my haycs, & jar fimilibus, 'And Seneſchallus in | ante hath the 
ſame'figniticat cons as' tr appeareth in tle Hiltory of Higalphus 46 3. Itieer Conſnetudines 
Sratc arir; where cthetoderiheritt becaune he exetciiedh the place of the Sherif him- 
ſcif,i5 there called Seveſcbalias Vicecomicis; and thecetorea great Ofticer within this 
Realm 1s called; the High Steward; becaute.che King appointeth him in divers caſes 
roexercile his place, &c.. There2swgreat dittefence detwaxe a Deputy and anaflig - 
nee of in office ; tor an athgnee 152 perton who hathvah eſtate or intereſt in the office 
ic ſelf, and doth all ehings in hrs ownname, for whor his grantor ſhall not anſwer, 
if ir be nor in ſp=cial Cates ; bur a Dopury hath not any latrelt orcliate inthe of- 
fices bur 15 bur the officers ſhadow: ani doth all things in the name of the Officer 
himſe!f, ant nothing £-bisown name, and for whom thiserancor ſhall anſwer; and 
wh:wnan Officer hath power tomake athignees, he ifay mnlicite make Deputies, for 
ch lices ywod na11145 eff, now dever quod mines oft non litete 4 and by contequence, when 
an office is.granted to ane and hs heits, thereby he'nay make an alfignee,and by coti- 
ſegrence a Depucy. In the calc at barr,theprinciprt parts of the office of Steward of 
2 Mannos is incrare gies” clas, pleas iurrenders, admmitcances and fealties, to prove Te- 
faments ani to commit adminiltrations within the Matmors, &c. And the ſucers are 
the Judges of the Contt Baron, andch- Sreward tor the moſt pirt a8 Prothototary or 
Regilter corhe ſuters, &c. tor whole labour in writing &c. the Steward taketh ſmall 
fees. Now when che King grameth che office of Kewzrd of the ſaid Mannors to the 
Plainrif, who 15 an Earl, io that inretpe& of the ſinallneſs of che office in a bait 
Courc, and of che Dignity of the perfon deing aw Exrl , it is implied in Layy for con- 
veniencie that he may make a Depncy, for whom the Earl onght to anſwer , ſo that 
it capnot be any prejudice £o the Queen and his Deputy exercebit officium [aboriz,45 in 
holding «f the Court Baton) and in emting of the-pleas, furren'ers: and when need 
ſhall be in cates of difficulty, or concermiog the'profit of the Queen) theeExrl r4275e* 
bit of fic ium fidacre, ſcienee> et mpevis, Convites ditwntar a comitando , qta commanuy 
Regem, Bratton lib, 1.cap. 8. Commes 4 comitatn, frye 4 ſecietate, nonen (umpſer unt; qui 
etiam dici poſſmnt C onſules, Kreger enim raley fb: nſſdeiame ad conſulendum, And the ſame 
was the molt eminent and tupreme dignity betore che Conquelt, until 11 E, 3, where 
the Black Prince wascreated Duke of Cornwall\' tad thoſe who'df #ntient times were 
Created Earls, wereof the blood Royal. 'And #v&d to this day, the King id all his 
appellations doch ſtyle them, per nome ( har ifirtii Conſanynines neſt; and for theſe 
cauſes the Law giveth to them high and gredt privileges; and therefore their bodies 
ſhalt not be arretied for debr; rreipaſy, &c., becau'e the Law doth intend that they do 
alfitt che King with their Countel for che Commonwealth ; and do keep the Realm 
in ſafety by their proweſs and valor, Alſo tor the fame caufe they ſhall not be put 
on Juties, although ic be for the fervice of the Conntry. Alſo if iffue be caken, ifthe 
Defen 'am: be an Earl or nor, ic (hall not be rryed by Jury, bur by the Kings writ: 
Alſo the Defendanc ſhall not have day of grace ega1nif a Lord of the Parizament , be- 
cau(e he is incended to atrend the poablique : and all theſe and mary othet appear in 
our books, 48 E. 3. 30. Regiſter 179. F.N.B., 247. 48 _—_ 6, 22 Aſp. 244 
32 H.6. 27. 35 H.6.46. Sothat es when ſuch office deſcendeth to an Infant , or 
2 ian Non compos mentis, or Ideor, &c. they of neceffity ought to exerciſe the fame 
by depury. Son Earl for che neceflicy which the Law inrtendeth, of his attendance 
upon che King and the poblique, this Stewardſhip of 2 baſe Court ſhall be exerciſed 
by his Depncy ; and therefore it was 4greeds That if a Parkerſhip He granted £o an 
' Earl, without words ro make a Deptixy, he mzy keep it by his ſerrants. Arid in ma- 
ny caſes the Law doth allow diverſe aQts for conveniency in refpeR of the digntry of 
the perſon ; as if licenſe be given toa Duke to hunt m a Park, the Law for -conveni- 
ency giveth him ſuch attendances avisrequiſite torhe dignicy'of his eſtate, "IT 12 
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ro him that be cavnorg make a deputys nor allignee ; and therewith 29reeth Sir Hes. me a 
Nevilneate, Plow. Com; 84. Lin, lib, 3. cap. Conde, 89. Vide 39 H. gl 3% 11 E, by Ry Ip F 
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H.% 13 H<7-10. So when Bithop is ridipg;/it is not conyenient to his cliare 
and degree to be fofced £O examin.the ability of a Clerk, bur he ought to atrend bis 
convenient leiſure, 14 H. 7. 21. 15 H.7.7. & 8 And of old time the Earl was 
Prefettas, ſew Prepeſirus Comitatwr, an] had the Charge ani Cuſtody of the'County, 
and is called by the Rowans, SAITApAs, which word they had from the Perſians; and 
was applyed co them who were: refeits Provincie.” And Vicecomes 1s vicens $er ans 
ſve vicarins Comitis : &nd now the. Sheriff hach the auchoricy for adminittration and 
execution of Juſtice, which the Eart had. And now the King by his Letters Pacers 
doth commit to the Sheriff Cuſtodian Comitatus, without expreſs words to make a 
Deputy and yer he who cometh in lieu of the Earl may make obe Under-ſherif, char 
is, his Deputy , which in antient crimes as appeareth betore, was called Seneſchalles 
Vicecem.and in the Staiute of Fefim.2 cap. 39. he is called Subvicecomes, and in 11 H., 
7-cap. 15. he is caVied the Shire Clerk ; And if vicecomes qui gerit vicem comicis may 
make a Deputy)  fertiori,the Earl himſclt may.make one; and fo much the rather in 
the caſe at barr, becauſe the ſame doth concern private Caſes in a baſe Court. Allo 
when before the Statute of Qua Emprores terrarmm the King or other Lord, &c. had 

iven lands to a Knighc co hold-of him by Knights ſervice, ſc. to go with his Locd 

when the King maketh a voyage royal to ſubdue his Enemies ) for 40. dayes, well 
and cooveniencly wy On 41-95 _ caſe _ Law _ ſo much __ co che 
dignity of Knight which 1s the inferiour degree of Dignity ) thac he michc 
Gi 4 able ws &c-to go for him with the King © his — and es. 
preeth 7 E. 3. 29 for 2-caules, one'concerning the publique adminiliration and cxe- 
cution of ultice intime of peace, andthe other the publique defence of the Realm 
in time of warr, were more (irong caſes'than the Caſe at barr. And ic appeareth io 
the ſaid Letters Patents that ic was the intent of the Queen, That the Earl ſhould 
make a Deputy by cheſe words, Vaolentes & firmiter injungendo precipientes per pre- 
ſemes omnibus & fingulit of ficiariis, miniſtris, er ſubdtis noftris, tam intra libertat, quam 
extra, tenore preſentinm, quod eidem Rogers Comii Rutland,er depmtare, rue depuracss ſu- 
is in premiſſis omnibus faciend, et exequend, ſint auxilianes, aſſiftemes, ct conſulemes prom 
decet. By which ic appeareth that ſhe did mean that the Earl ſhould make a Depury 
in jrewifls omnibss : and her grant ought to be expounded, in reſpeR of the dignity 
of the perſon according to her intent. And as tothe opinion of Flera, as above, ic is 
furcher ſaidge»/vs officinm eſt cxrias tenere mancriorum \ & /i yer ſubſtituruns ſuum bec 
plerungue feeern » &'c, By which 16 ſeemeth} that then Stewards of Courts mighc 
make Deputies. ; 3A # | | 

Asto the lecondpoin'y Admitting that the Plaintif cannot make a Deputy , 

Then it was ObjeRed, That the Non-uler therevf is a Cauſe of Forfeicure) and to 
prove that, 2 H,7.11-inthecale of the Clerk of the Market, &c. was cited. To 
which it was anſwered and Reſolved, That by not tiſer; the office in the caſe at barr 
cannot be forfeited. And for the berrer underſtanding of the true reaſon of ic, Ic is 
to know, That there are 3+ cauſes of Forfeicure or ſeiſure of offices for matter io fat, 
as for abaling, not uſing, or refuſing. AbubGog or Miſutiog, as if che Marſhall , or o- 
ther Gaoler ſuffer voluntary eſcapes) It is a forfeitureof their offices, 39 H. 6. 32. 
5 Ma: Dyer. 151. videin 22 Aſſep. 34. 11E,4.1. 8H.4.18. 20 £.4. 5, 6, SO 
if a Foreſter or Keeper fell and cut wood,it not for neceſſary browſe, it is a forfeicure 
of their offices; for the deftrution of Vert is the defiru&ion of Veniſon. As to 
not uſing, 'which concerneth the caſe at barr) there is a difference when the Office 
dothconcern the adminiſtration of juſtice or the Commonwealth, and the ofticcr «x 
of ficio, ought of neceſſity attend withour apy demand, or requeſt; there the not uiing 
or not attendance in Court is a forfeiture. As the office of Chamberlain in the Ex- 
chequer, Prochopotary, Clerk of the Warrants, Exigenter, Philiſer, &c. in the Com- 
mon Pleas, &c. for the attendance of them and the like officers is of neceſſity for the 
adminiſtration of Juſtice ; So the attendance of the Clerk of the Market is of necefſi- 
ty for the Commonwealth. Vide 2 H.7. 31. So of holding the Sheriffs Torn, 5 4. 
Dyer 1 51. But when the officer sf not atrend, bur by Yemand or requeſt made by 
him to whom he is officer, there the Not uſing, Or not attending, 1s 00 caule of for- 
feicure withour demand or requeſt. As inthe Caſe at Barr, he was not bound to 
held avy Courts, but upon requeſt had., and ſo much is implyed in his grant , 
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ſeil, to hold his Courts when he ſhall be required : And fo was it adjudged in #.l- 
cons Caſe in the Common Pleas, Anno 10 Eliz., and 20 Eliz. in the ſame Court in 
Randal Hurleſtons Caſe ; as ifa man gramteth an annuity pro conſilio impendends , he 
is not bound to give Counſel bur upon requeſt made, 39 H.6. 22. Jobs Brains Caſe 
and 22 Eliz. Dyer369. Plommers Caſe, 41 E, 3. Bredons Cale. 

Bur when the Office doth concern any mans private , and the Officer ought ex 
Officio attend without Requeſt his Office , there the not uſing or noc attending 13 
not a cauſe offorteiture , if nor thar the nor uſing or nor attending be cauſe of preju- 
dice or damage to him whoſe Officer he is in any thing which concernech his charge. 
As if a Keeper of a Park do not attend one or two days, and within thele days no 
prejudice or damage happenerh » 1r 1s no forfeeirure ; bur if by reaſon of his abi.nce 
unknown perſons kill the Deer , 1t 1s a forteit of his Office; and the;ewith 2- 
oreeth 5 E.4.6. 

As tothe Refuſal it 1s co know, That in all caſes when an Officer is bound upon 
requelt to exerciſe his Office , ithe do it nor upon requeſt, it isa forteicure: As if 
the Steward of a Mannor be requelted by the Lord co hold a Court , which he doth 
not , it is a forfeiture. 

The 3 roint. Againſt the Writ and Count ic was ObjeRed , that they were vi & 
armis ( where an a&tion upon the caſe oughr to be wi: hout vi et arnis Yor the Writ 
and Connr are that the Defendants enndems Comitem adexercend. ait.Offic. infra diit, 
maver de Met vadia, feoda, commod, et proficua eilem office de Jure pertinent, habere 
percipere vi et armis adrunc et id. impediverunt, et adhuc impediunt, And the books 
in43 £.3.33- & 17 E-4-2.werecited. And F, N. B,$6 H. chat the Action up- 
on the Caſe (hall be wichour vs er 799% And as to that it was Reſolved by the 
Court , that the Wric and Conn: ere good enough. And a difference was taken 
berwixt not doing, and mii-cdoing , for pot doing or negligence, ic (hall never be 
ſaid vi et arms , tor that ſhould be oppoſitum in objetts oor tor pegligence or not do- 
ing the wric ſhall be, contre pacers, 12 H. 4.3. 45 £.3.17. 43 E. 3.33. But lome 
writs ſhall bz contra pacem, which ſhallnot be wiet armisry as 9 H.6.1.A Recaption 
ſhall be comra pacems , and agiinti the Law and the Statute, bur ſhall nor be vi « 
armis. Soinall ations for a thing done againit any Statute , the writ ſhall be con- 
174 pacem ; vid. 17 E.3.1.althovgh it be for not damage, Bur when there are 
two cauſes of an:a&tion upon the Caſe, the ones cauſa cauſans, and the other 
canſa caruſata * cauſa canſans may be alleced to be + & armis; as in 
12 H. 4. 3. The putting of che Dung into the River is canſe cau- 
ſans y and therefore it may be vi et armis, but cauſa canſara, ſc. the poinriof the 
aRion upon the cale is thedrowning of the Plaintifslard : Soin 8 H. 2. Hoſteler 2. 
Regiſter 105. the breaking ot the Inne may be alleved vs et armis ; For defeftus Cu- 
ftedie 18 the point of the #tion opon the Cafe againit the Hoſteler, A. 29 E. 3. 20.6, 
The Abbot of Eveſham brought an action upon rhe Cale againſt certain perſons, and 
counted that he had a Fair in; with all chat belonged toa Fair, and that the De- 
fendants with force and armes did diſturb the people from coming tothe Fair 
{ which was ceuſa cauſans) by which the Plaintif loſt his Toll { which was cauſs 
cauſars ) the point of the action » and che aRion was maintainable. So inthe caſe at 
bar , the Defendants might vs et arwis hinder or interrupt the Plaincif ro exerciſe 
the Office, and thar is cauſ# ca#ſars, by which he loſerh his fees , &c. and that is 
cauſa cauſara the point ofrheaftion, and 7 H. 4-14. It an ation upon the Caſe 
hath ſufficienc matter , although ir bath alſo matcer io Parliament , yer ir ſhall be 
mainrainable. 

The 4ch. poinc, Againlt the ation ict was obje&ed, That no aRion upon the 
caſe lieths becauſe it appeareth by his own ſhewing that he may have an Afſſize, 1. 
2 H,4.11. 13 H.7. 26. and many other books. To which it was anſwered and 
Reſolved by the Courr » That of = =, hone maynorable , hereditementa incorporea , 
as Common,Corodie, Office,Rentz&c.he who is (eiſed of them is in Ele&iop to have 
an Aſſize, and to admit himſelfro be ont of poſſeſſion; as if a Man ſeiſed of aCoro- 
die certain be diſturbed thereof by atiother , by which he cannot take his Corodie ; 
yer he may grant it over; otherwiſe it is of Land. And therewith agreerh 17 E. 2. 
Nuper obiz, &c. So if another rake up my rent ; yet I may grant it over, and there- 
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With agrech._ 24 £. 3.4. 15 E. 4.4 &+ $+:5+ 19 K+ Ze cA tion ſur le caſe Fl, [.F. 
bro- 0) AN Na Do the coſc againlt ceriain perions , and declareth, that be is Be- 
dei or che Hundred of H. and oughtio tiave ot every Brewer who lelleth 3-gallons 
of the beit Beer fx 7 d. certain Beer; and laich that he , and thole whole eltate he 
hath in the Hundred have been ſeiled thereof. And Hank fard 100k 3 Exceptions to 
the D.claration, 1, That he hath not ſhewed how he hath his eſtate > © ron allo- 
cour , 2. He claimeth by preſcription of every of theſe Brewers Beer by virtue of 
his Office ; and he hath joyned ſundry Brewers in his action, where he ought to 
have ſecret 1 ations, and non allocarnr , for all inCovine were accefſarie. 3. He 
bath (hewed he was diliurbed, in which calc he ought co have an Allze; and non 
/lloca ur. Bt the reaſon of the Rule of the Book is miltaken by the R. porter; for 
there the reaſon which is given is, becauſe peradventure he hath nathiog in the Of- 
ice bat for a time » as a Clark hath nothing but the occupation, &c. the contrary of 
which appeareth in the declaration » where he preſcribeth i the Office ; but the 
une reaſon is » that it is in his eleRion , as 13 atorelaid. 

The 5 voinr. Ag1inlt the verli& 5 Exceptions were taken. 1. That there was 
no! any ciftarbance tound , and if any diQurbance be found , the dilturbance alleged 
in the D-c:aration is not found : Firit the ſaid words which paſſed berwixt them , 
was not any ditturbance or interruption of the Plaincit, as40 16 £.4.10& 11, Da- 
vid Ml 4 was bound to another , that he ſhould not 1oterrupe him to ule the Of- 
tice of Parker, &c. and they met in Loon, and Malpas faid to the Parker , that it 
he wou d be ſo hardy as rocome to the ſaid Park , and ule the ofhce atorelaid , that 
he would beat him , and ic 1s there holden that this verbal chreatning 1s not any in- 
terruption. 2, There is not any dilturbance found vi et armis , which 1s alleged in 
the Declaration. To which it was Anſwered, and Reſolved by the Court; That there 
was an exprefle dil urvange ound , ſc.rohold ihe Court, and of the rakivg of the 
Fees; for imedire eft pedem imponere , & impedimentum eſt quo quis impediiur ut nc 
perfi.4ar quod ad ſe pertinct ; And although the diſturbance with all the circumltances 
be not found , yer if any diſturþance be tound which is alleged 1n the Declaration , 
it is ſufficient , an 1thac withoug queſtion is dire&ly found, 3. The Verdict is, 
Ourd quidens Simon Stern adinnc exiſtens depmiat. pr edict. Comitts Rutland. pro exe» 
cigie pred cri Officit Seneſchalli predigt, Maner de M1. and it is not found that he made 
the1aid Stern his Deputy by his Deed, as ic onght co be » asit 1sagreed in 28 . 8. 
Depmri? 17, for this cauſe the verdict was inſuthcient, To which it was Aptwered 
and Reſolved ; Thar ic is true, that he who maketh a Deputy ought to make him by 
writipg : But.when the fury find that Simas Stern is his Depury y'all neceſſary 1nc1- 
dents are thereby found z ang therefore upon the matter they have found that ic was 
by deed. 4. The verdict is, {wed accefiit ad villam de Mr & ad nſualem locum 161d. 
ubi Curia Maner. de M.communner«tent.et cuſtedit. fuit, ane it it is nor found that he 
came to any part of the Mannor, bur only ad villazs de M. and therefore it 1s io{ufh- 
cient ; for the Court ought to be holden upon part of the Mapnor, or at Jealt upon 
ſome part of that which 1s haldenof ic , bur it may well be-thac ſome part of the 
Town is not within the Mannor , but holden of another Mannor ; and non al/ocatur. 
1. Becate ir ſhall be intended prima facie in this ſpecial verdict » that the Mannor 
doth include che whole Town. 2. The other wards , fe. ad wſualens locum ubi Cu. 
Maner, Oc. the ſame maketh in a ſpecial verdi& the matter cleer, that ir ſhall be 
inrended in ſome place within the Mannar , for ſuch preciſe form is not by Law ce- 
quired in a ſpecial verdi& , which are the finding o: Lay people, as in pleadings, 
which is by men learned in the Law. Laſtly it was obje&ed, That the, verdi& hath 
tound , that, thereupon ſc. (from the 16 day of Fib.)1idem The, Woodward, & Rob. 
Spencer recepermunt onnia feoda pe"tinert, Seneſchal, ibid. which ought co be imended 
t1!l rhe finding of the Verdi&, and therefore they have given damages entirely for 
all-whereas it onghc co be only for the raking of the fees before the Original; for. this 
catfe rhe verdi was 1ioſufficient.. To which it was Anlwezed and Reſolved by the 

CO ; That the beginning of this ſenterceis » and abinde u{que imperrationem pred. 
o_ original. &c.Thelewords inchis fpecial verdidt ſhal guide,and limit the 2 ab#- 
cal - =. The Jurors, if, &C« find them guilty 4 tranſgreſſ. infra ſcript. which was 
a:leg:4 in the Writ and Declaration [x00 the 116 of Feb, buc vſque , which takivg 
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of all ihe profics ought to be intended »ſque ad imperrationem brevis, And atterwards 
inthe end ofthis Term a wric of Enquiri: of damages was awarded by the Courc , 
and upon Retorn of it Judgemenc was given for the Plaintif, And the Chicf Ju- 
Rice ip the argument ot this Caſe ſaid, That ip the {aid Lerrers Patents, there is a 
ceneral clauſe which reterreth unco the ſaid grant of the Office of the Steward(hip 
laſt named and the other Offices which were before granted , ſcil, wn4 cum omnibus 
aliis profic”*, jaribus, commodi:', et emolument . dict , omnibus et ſugulis officiis cum cate- 
ris premiſſis pervenient. ſex aliquo modo ſpectant. et adeo plene et imegre yet in tam amplis 
modo &t forma , prout Tho. Manners Miles, Cc aut aliquis alins , fro align alii , offic. 

pred. vel corum aliquod ame hec tempora occupans (ive occupantes, habuit et percepit, habu- 

erunt frye perceperunt, &c., And it in any former Parent of the ſaid Office of Steward- 

ſhip, the Parencee hadexpreile power to make a Deputy, that then by theſe general 

words de omnibus juribus &c. adeo jlene, &c. being applyed to a particular Char:er 

which hath ſuch expreſſe authority , the Plaintit may make a Deputy, and to this 

purpoſe 43 E.3-22., 18 Eliz, Dyer 351. Hil, 40. Eliz. eAmerediths Caſe in the 

Exchequer were cited, 


Mich. 8 Zac- Inthe Common Pleas. 


Hickmots Calc. 


N an ation of debt brought by will. Hickmor againlt The.Oxenbridge upon a Bond 
of 40 1. 1 Jan. 5 Jac, the Deft. pleaded in batr , that atter the making of the 1aid* 


the Releaſe, The Plaintif demanded Oyer of the Releale , which was read to him * 
intheſe words, July the 13 day in Anno 1608, 1t is concluded and agreed, u 
day & year above written) between Wil. Hickmot of the oxe party, and Tho, Oxenbridge 
of the other party ; That upon good conſider ations, drawing the parties thereumo , The ſaid 
William Hickmot doth acknowledge hmnſelf fully (arirfied and diſcharged of all Bonds, 
debts or demands whatſoever , from the begmning of the wor [d until this preſent day, by the 
ſaid Tho. Oxenbridge. And that he the [aid William Hickmot 5s to deliver all ſuch 
bond as he hath yet wadeliveredto Thomas Oxenbridge , except one Bond of 40 1. yet un- 
forfeit, which is for the paymene of 22 1. wherein the ſaid Thomas Oxenbridge and Ro- 
over Oxenbridge, his brother, ſtandeth bownd to the ſaid William Hickmot » {n wiineſe 
whereof, 7c. And the Plaihrif (aid that he ought nor to be barred of his ation, for, 
he ſaid that the Bond of 40 /. lo excepted , and the ſaid Bond brought inco Court 
are one and the ſame Bond, &c. upon which the Plaintif did demurr in Law. And 
in this Cale 3 points were Reſolved, 

1. That the ſaid acknowledgement by his deed to be ſatisfied and diſcharged of 
all Bonds, is in Judgementof Law a releaſe or diſcharge of the Bonds , for none 
ought to be ſatisfied bur once, although rhat the word Diſcharge is not properly ſaid 
of the part ofthe Obligee , but of the Obligor , for the Obligor isto be diſcharged ; 
yet when the Obligee doth confelle himſelt ro be diſcharged ofall Bonds by the ſaid 
The. Oxenbridge , the ſame amouncerh co as much , that the Bonds themſelves ſhall 
be diſcharged : Sothat as well this word Diſcharge, as this word Satisfied , is ſuſh- 
cient in Law to barr the Plaintif of all benefir ofthe ſaid Bonds; For by what words 
a debt may be created , by the contrary words ic may be diſcharged , Vid. 22 E. 4. 
22.4, 8E.4,5.4. 37 H,6, 9.4. what ſhall be good words Obligatory : And bs: idens 
exigi bona fides non potitur , et in ſatisfattionibus non permittituy amplins fieri quans ſemel 

um eſt, 

, 2. It was Reſolved, That the ſaid exception ſhall extend co all che premiſes, and 
Qqqq'z not 


Bond , ſc. 10 ful 1608, the Plſdintif did releaſe unto him, and pleaded part of [4 
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Batens Caſe, -— ÞanRR, 


not enly to the clauſe of delivery, for 3 caules. 1. Becauie it is Rule , Quod ex- 
ceptio ſemper #u'tima ponenda eſt, Vid. Regiſt. Ii- 2All the words before make bur 
one entire ſ:ntence , and one depending upon the orher , for ic was reaſon , when 
all Bonds are ſatisfied and diſcharged, that they ſhould be delivered. 3. Ic was 
reaſon that this Bond of 404. ſhould be excepred , for the ſame was not then 

ue, 
: The 3 point » That now it appeare h by the Confeſſion of the Plaintif in his Re. 
plication , Thet he cannot have ana&ion of debt againſt the Defendant only, bur he 
ought to have the ſame againfthim and Roger Oxenbriage, tor the Bond of 40 1, ex- 
cepred was 2 joynt Bond ; and the Plaintit doth aver in his Replication , thar che 
ſ:me is the Bond npon which he conceived this ation, and therefore he bath 2- 
bated his own Wrir. But the Court gave day to another Term, at which day 
the Plaintit was Norlute. 


Mich- $ Zac. in the Common Pleas. 


Batexs Caſe. 


En'y Baten, and Elizabeth his Wife brought a quod permiitar againſt George 

Sampſon , to prolirate a houſe inthe PariſhofSt, {lemerts Danes without Tens - 
ple Barr, London, which the {aid George wrongfully , and withouc judgement had le- 
vied ad nocumentwms liberi cenementi nuper Johannis Pleader , et modo pred. Henrici e 
Eliz, in jure ipſins Elize &c- And counted that the ſaid John Pleader was fciſed of a 
Meſluage in the Str0rd in the ſaid Pariſhin Fee. And ſolciſed the ſaid George , wtt, 
Gftob. 41 Eliz, wrongfully, apd without judgement did ere& upon his Freehold a 
houſe , ſo near the ſaid Meſſuage wper pred. Johannis Pleader et modo ipſornwn Hen- 
rici et Elizab. ſic quod Orientalis pars ejuſdem s ipſius Georgii ſaperpendet , eAn- 
glicts doth juttre over the ſaid Meſſuage late the ſaid John Pleaders, and now the (aid 
Henry and Elizabeths, 1p breadth 17 Inches, and in length 17 feet, ad nocumentum 
liberi tenements ipſorum Henricl & Elizab. in eadem, &c, totheir damage of C /, upon 
which the Defendanc did demur in Law. And in this Caſe 3 points were Re- 
lolved. | | 

x. That it neederh nor ro ſhew how the Plaintif bad the eſtate of John Pleader in 
the ſaid houſe to which the Nuſance is, for lo hath always been the torms of actions 
upon che Caſe » and the Counts upon them in ſuch caſes, Andſo was it it adjudged 
and athcmed in a Writ of Ercor', asappeareth by the Record ( which agreeth with 
this Caſe ) in Penruddocks Cale in the 5th. part of my Repores, 

2, It was ObjeRted, Thar there was variance between the Writ and the Count 
in this Caſe , becauſe the Writ was levavir, &c, ad nocwmentum liberi tenement: nwper 
Johannis Pleader , et mods pred. Henrici et Eliz. and the Count was levayit, &c. do- 
mum, &c- tam prope Meſſuag. pred. Johan. Pleader et modo pred. Hencici e Eliz. /c 
quod Orientalis pars &c, ſuperpendit, Anglice, doth juttie over , pred. meſſuag. nuper 
pr.sd. Johannis Pleader , et modo ipſorum Henricl et Eliz, &c. ad nocumentum libert 
tenement, ipſorum Henrici & Eliz. in cadem ; (o that the Writ is, ad nocumentum libert 
tenementi , uwper Johannis Pleader, cx modo of the Plaintifs, and the Count is, 44 
nocument. libers tenements ." pap Henriciet Eliz. and (o variance : And it was not 
allowed, for che Plaintifsſhew intheic Count » that the levying was in the time of 
Jobn Pleader, &c. which agreeth with the Writ , becauſe that the levying was 4d 
nocumentnm Johannis Pleader , and the concluſion ad nocwmenturs of the Plaincits is 
neceilary z for otherwiſe they cannot maintain the a&ion, nor demand da- 
Mages. 

3. It was ObjeRel , That the Plaintifs have counted generally, ad — 
an 


i. 


Part IX. Baters:Caſe. 


and have vOot aliiyned any N+lance certain, ſee Tnat the Rain did fall trom the ſaid 
houſe newiy built , tothe houle of the Plaincifs , or that the windows are ltopped z 
by which he lotech the light,%c.þz8 in 4 Aſ.3 & 4 E.z.Richard de Daxlbies Caſe : The 
Pizimtif in the quod permiicar thewed the manner of the Nufance, when the imoke en- 
ered intorhe 1a1d houtes, 1o that no man could itay there. Soin 18 E, 3+ 22.6. A 
Man brought a Writ ot Nulance of a hovuie levied tohis frechold , and counted thar 
where he ada houls , and under his houſe hada place which contained {o much in 
leogrh, and lo much in breadth , by which the water uſed codiſceni from his houſe 
and paſte , there the Detendant had builr a touſe above the Spont » ſothat the wa- 
ter and drops of Rain could not fall as they onghe , bar fell upon the peraies of his 
boute , whereby the Timber of his houſe did periſh. Soin 32 Aſſ, 2. In eA ſſiſe of 
Nuſance , quod duxit cur ſum aqne, &c. And atligne.! that he made a trench our of the 
Kiver whica came tothe Piaintifs Mill , fo that it was mil: curned , inſfomuch that 
where the Mill uted to grind day and night 3 quarters, &c, it could not now orind 
a Buſhel » and allo that the {aid Water did drown 15 acres of the Plainti's Meadow, 
adjoyning to the ſame Mill; loas where he uſed to have 49 loads of Hay , he could 
not now have 7, &c. Vid. 30 £.3.3-& 26. 17E.,3,39.2 H. 4.13. and fo it was 
in the {at 4 Peruddocks Cale, But it was Reſolved » that the Plaintit need not in this 
Cale ailign any ipecial Nulance ; for here ic appeatech rothe Court , that it is to the 
Plain'ifs Nulance ; Forthis Caſe ditiers from all the other Caſes; tfor-in this Caſe 
the ID. tendant hath built a pew houſe, which overhangeth part of the Plaintifs 
houſe ( which was not 1n any of the 0: her Cales ) (o that ot neceſſity the Rain which 
fallech fro.n the new houſe ought to tall upon the Plaintifs houſe. Alſo Cejus ef 
ſolum, eas eſt 1[que ad Calum, And therewith agrecth 13 H.8. 1. And by the 0- 
rerbuilding upon part of the houſe of the Plaintits » he hath deprived them of the 
Air; allo he hath prevented them ro build their houſe higher ; and that which ap- 
reireth tothe Conrt needeth not tobe averred.; for Lex non requirit verificars quod 
aparet (uri, Plow, Com, 87.1n Patridges Caſe, 13 H.4.17, Ifan Infant bring an 
Allize of Mortdancelter , he-neederh not ayer » tac gr 19 Wwichio the time of limi- 
ration , for it appeareth by the Plaintits Intancy, 46 E. 3, In Treipaſs for taking 
of :noney , the value needeth not be ſhewed , becaule it appeareth , Vid. 33 H.6. 
54-26 H.6. Gard: 58. 35 H.6. 30+4. Bracion 254. and this is according to the old 
veric » Oodconſft at clare won debet verificare. And in Penruddocks Caſe, the Plaindif 
aſſtioneth ſome ſpecial Nuſans before t1c wric brought ; bur that ſuper pendit 3 pede 
canillagii &c.per quod aquz pluviales de eadem domo deſcendenter , folum ejuſdem me- 
ſuagii conterunt , ac magnopere indies magis magiſque conſumunt et devaſtant , it ea ra- 
;Hone currilag inn red. quolibet pluvial tempore humetl atum et inundatum exiſtit : So 
that all the words in the ſaid Count being in the oreſent Tence, and io after the 
writ broughe , and no aftignment of any ſuch particular nuſance before the writ 
brought , it appeareth thereby that the Court , as of a thing apparent, took notice 
thereof without averment, For Nanc pluit, et to10 nunc Jupicer arhera fulgir » and that 
every one knoweth : And the book in 3 E.3. Aſſiſe 362. was cited where in Afſize of 
of nuſance de foſſo levato ad nocum, liberi ten. ſui; & made his plaint that there where 
the water of $, held courle direRly from S.tothe water of 1de/exthe Deft.had made 1 
ditch over the water fo that the water was ltopt & role , that his land | Ing near the 
ſ1id ditch is dro ned to his damage;&Exceptionwas taken to ir-becaul? he doth nor 
tet forth how mach landwas drowned\!o that the plea is uncertain(and note he doth 
no: ſhew as in 32 Aſſ: before, the particular Nulans upon the drowning , /c, where 
he uſed to have ſo many loads of hay, that now he hath bur ſo many ; ) alſo it might 
have been (aid, that by ſome manner of drowning, the meadow ſhould be berrer, bur 
there a4 dammum doth imply the contrary, But it was anſwered inthe caſeof 3 E, 
3. that the Allile ſhall ſay it incettain, becauſe thac ſometimes more may be drow - 
ned, ſome: imes I:ſs, for which cauſe the plaint was adjudged good: So in the caſe 
at bir} the fury ſhall enquire of che cerrainty arid quantity of the damage which 
ha-pened to the Plaintit by the ſaid Nuſans, Note Reader, there are 2. wayes to 
refre(s a Nuans, one by ation, and that is to recover damages , and have judge- 
ment that th: Nuſans ſhall be removed, caft down, or abated, as the caſe r vice . 
or the party grieved may enter and abate the Nulans himſelf, as ic appearech by 17 
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-. the leaſt, Juſtice ſhalbe in danger to be perverted,and great 
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—E. 3.44. and9 E.4. 35. andin Fexrnddecks cale, bur then he ſhall not bave an a&i- 
a - ORLAICD d _— - forinan Allie of Nuſans , or Od permittar proſfternere , 
&c. it is a good plea, that the Plaintit himlelt either betore the writ brought, or 
hanging the writ, bath abated the Nulans: For in an Aſliie or Quod permit , be 
ſhall have Judgement of 2. things, ſc. to have the Nuſans abated, and therefcre the 
2&ion doth nor lie; and tnerewith agreeth 50 E, 3. 11. The Abby of Buckfaſti caſe. 
2 H.4.11. 46 E. 3424. 29 Aff: 2. Videthe Stat. of Weſt. 2. (ap. 24. 1nCaſibus in 
quibus corceditnr bre. de Cancel!, moſftra de fatto alien us, de caters non recedam querexes 
4 Curia noſtr a fine remedio, pro eo quod tent, transfertur de uno in alinm. Et in Regiſtro 
de Cancellaria non eft inventum aliquod bre. m iſto caſu ſpecials, ſiexti de muro, domo mer- 
catogconceditar bre. ſuper eum qu levavit ad nocumentum, et ft traniferatur domus murus, 
et biis ſimilia in aliam per ſonam, bre. non denegetuar, ſed de cetero cum in uno caſu conced;- 
twr bre, in Conſimili caſu remedio mdigente ſicnt prins fiar bre, And the reaſon, that ar 
the Common Law Ailiſe of Nuſans lyerh not againſt him who levyeth che Nuſans, 
and him ro whom the tenement was paſſed, Was becaule there was not found any 
wric of Alliſe of Nuſans inthe Regeſter, but which ſuppoſed, that the Tenants inthe 
aſsi'e levavernnt; and that canpot be ſaid when the Tenement 1s paſſed over to a- 
other ; for he doch not levy it, bur only the other ; and now that Statute oiverth 
an Affiſe in ſuch Caſe : ſc. Queſts eft nobis A. quod B, (who levyed the Nulans,)& 
C. (to whom the Tenement is transferred ) /evaverwnt, and this Statute doth extend 
only to Aſſiſe of Nuſans againit him who maketh the Nulans and his alienee. 3o E, 

3- 26,6, 46 E. 3.23, 24, 590 E 3+ 11. andatterwards the Plaintifin the Quod per- 


mittat had judgement. 


The Poulters Caſe. 


Ih. 8. Jac. The Caſe between Stone Plaintif, and Rafe Waters, Henry Bate, Jobs 
woedbridge, and many other Poulters of Londen Defendants, for combination, 
confederacy» and ageemenc betwixt them falſly and maliciouſly cocharge the Plain- 
if ( who had maried the wife of a Poulter in Gratiow-ſtreet) with robbery of the 
ſaid Rafe Waters; ſuppoled to be done inthe County of Eſzx, and to procure him co 
be indi&ed, arraigned, adjudged) and hanged, and in Executionofthis falſe conſpi- 
racy, they procured divers warrants of Juttice of peace » by force whereof Stoze was 
apprehended examined, and bound to appear at the afliſes in Eſ7x ; at which allies 
the Defendants did appear, and preferred a bill of IndiAment of Robbery againlt che 
Plaintif; And the Juſtices of Aſſiſe hearing the Evidence to the Grand Jury openly 
in Court; they perceiving great malice 1D the Defendants in the proſecution of the 
cauſe,and upon the whole matter 1t appeared, That the Pl:.the whole day thatWaters 
was robbed,was in London,ſo that it was not joffible that he committed the robbery 
and thereupon the Grand Inqueſt found /gnor amus.! And it was moved and ftropely 
urged by the Defendants Councel, That admitting this combinat lonxconfederacy apd 
agreement berwixt them to indi the Plaimci'y'© be falſe, and malitious, that yet ro 
ſure lyech for the ſame in this Court, or elſewhere, for divers cauſes, 1, Becauſ: no 
writ of Conſpiracy for the party grieved, or Indi&ment at the Kings ſure lyeth , buc 
where the party grieved is indicted, and legitimo modo acquietarss , as the books are, 
F.N.B. 114-6. 6 E. 3.41. 24 E+ 3» 34+ 43 E. 3.Conffrracy 11, 27 Af. p. 59. 19 
H,6. 28. 21 H,6.26. 9E.4-12.&c, 2, Every one whoknoweth himſelt evil- 
ty» may to cover their offences, or to fright or diſcourage thoſe who would prolecure 
the cauſe againſt them, ſurmile a confederacy, combination , or agreement together 
betwixt them, and by ſuch means notorious offendors ſhall eſcape unpuniſhed, or at 


Oftences to be ſmothered, 


and therefore it was ſaid by them, that there was not apy preſident or warrant in 


14 


Law 


OO —<—— > ——— 
Er —or_ OS I III AA OO, 


Parr. IX. bh The Poalters Cafe. $61 iZ 


- — —O©_—_—— — — _ __ 


—  — - - 


Law (Qraimncain wuch a Bill as this is. Buzg'upongoud conlideration, it was Reſor. © "A £ 
ved thai tac Dill was main.coavic ; ankd 1D LUilts cale Gdivers points weie Re- "M 
lolied. | cp &. 

t. Toat at the Common Law, winch not only !ayoureth the lite of a map, but a!- I 
fo bis liberty» and freedom trom Imprilgmment) whena man was im{riloned tor the | 
death of 2 Man &c. where prima facie by the Liw he was not baylable » and ne dr- 
tizeazzr dia iu priſons, ſc.iill che comming ot the Jmtices in Eyr, as appeareth, by the 

Srarmte of J/ejt- 1.cap, 11. the pritoner in {uch cale might have a writ of Odio e ais, 
dueced withe Sheri, quod afſumpus ſecun caſtadibus pl it oruns corens nm plens Comita- 
zu per Sacrament. proborum OC leg aliun bammurn, Fc inquire, utrum A. captus et de- 
remtzs in priſoud, Cc. pro morie W. wide vettaties (thatigsarouſan) eſt, rettatus fit odio 
cx 454.1, an 60 quod ince culpabalis ſit, et ft odio ot atiey twne quo odio © atia, fc. niſi mail a- 
tas vel appellatus fuerit coram jJuitic. noſtris witinuo tinerantibus in partibas illis, &t pro hee -*Y 
Capias er impriſonitss, © c, By which it appeareth, that if the pruloner be indicted or 3 
appealed, and by torce ihereot umpriloned, the laid Writ being but a furmile lay noc 3 
avaipit the ſaid matter of Record. &.- 

2+ 1: 150 be obſeryedy That it upon the ſaid writ of Odvo et a4ia, the Jury found 
hyn not guilty, yer the Sheriff, with the Coroners, oc any ofthem , conld nor bayl 
him, but hen ſhoul | iive forth a writ'of Porendo in ballivum tothe Sheriff, which 
wrric coth fecice The Irquilition, by which it 1s fonnd the priſoner tro be Not ovilty, 
cf thit he did it ſe defendendo, et non per feloniam 7c. malitia precogitata, vel per infor- 


02623847, | 16k preciphmus) quod /1 pred, A. imvenerit tihs 1 2.progos et legales homines de C o- 


mit* (49, Co, 9115 cums manteaniint babereceram juſtici avis noflris ad primam Aſſiſam, E 
&c. 44 ſtanium, &Cc. tunc ipſum A. &c. pred, 12. interim tradas mm ballivum. By og 
which it appearethy that in luch cate the Sherift without a writ could not bayl him, 


por by writ bay] under the number of 13, perions which ſhould bayl him. Vide Mag - 
xa Chariaycap. 16, ;Veſt.1.cap. 11. Glouceſter, cap. 9. Weſt, 2.cap. 2.9. Bur now the 
Writ of Od o et 4:44 15 torbidden by the Starnte of 28 E. 3. cap. 9. Vide Regiſter. Stamf. 
pleas of the Cown. 77. g. Bratton lib.z.,t2 8,6, eh 
3. I: is cobe obicrved, That there was 4 means by the Common L1w before In- 
di&Tent to protect the innocent againtt falſe accuſation, and to deliver him our of 


priton: and as Odizm in thefaid Writ doth Fignifie hatred , ſo Acia or Atia, doth 
hepific malicg, becaulc that waliciaeſt acide, that is, egre, ſharp and cruel. b 

And it is rrve, the writ of Conſpiracy lyerh not, it not that the party be indicted, X 
and leg irimo modo acquierarws, for ſuch are rhe words of the Wric ; Bur that a faltc P 
conſpiracy berwixt diverle perſons (hall be puniſhed, although chat nothing be puc = 
inexecution, is fnll and apparent in our books; and therefore in 27 7 p. 44. In NW, 
the Articleso the Charge of Enquiry by the Enquett in the Kings Bench) there is a 6 


Nota, That two were indiged of Confederacy) each of them to maintain the other, 
whether their matter be rrve; or falle, and norwithttanding that nothing was (uppo- 
ſed to be put in execution, the parties were torced to antwer to it, becaule the thing 
is forbt./den by the Laws which are the very words of the book; which proveth thac 
tuch taiie contederacy is torbidden by the Law, a}though it was nor pur in ure or exc» 


cation. So ihere in the next Arricle inthe fame book, Inquiry ſhall be of Confpira- 2 
r0r3 and Contederates, which agree amongit themliel ves, &c. fallly, to indi or ac- 7 


quit, and ofthe manner of agreement betwixt them, which proveth alſo, That con- 
jederacy to indict or acquity although that nothing be done} is puniſhable by Law. 
And there is 2n0ther Article concerning Conſpiracy betwixt Merchants, and in theſe 
cales the Conipitacy or Confederacy is puniſhabley althongh the Conſyiracy or Con» w 
tederacy be pot exccured) as it is holden 1n 1 4 2. brief 926. A man ſhall have 2 
writ of Con/piracy; although they doe nothing but conſpire rogether; and he ſhall re- ©; 
cover dainages, and they may de allo indied thereof. Alſothe utual Commilſion of Y 
Oyer avd Terminer giveth pawer tO the Commillioners to enquire, &c. de omwibur co- » 
adunationibus. conf tderationibxs,et falſis alligancits; and Coadwnatio is a uniting of them - 2 
ſcives togerher, Corfederatio 15a Combination amopg(t them, and falfs alligantia is 4, 

= 


a falie binding each to other, by bond or promiſe, ro execute ſome unlawful a& ; Tn ++ } 
theſe caſes before the At done the Law doth punith the Coadunaticn, Confederacy, / 
/ 


2nd falſe alliance) to the enqto prevent the unlawtull af, quia quando aliqued prohi- 
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by TE ilben Alareas Caſe, 


——— 


«a ieur ad illud: Et affettus punitur licet non ſequatur affettus; and 
pry. ot | Law is a Law of Mercy, for the ſame preventeth the Ma- 
lignant todo miſchief, and the Innocent toſuffer the lame. Hil. 37 H. 8. In the 
Starr-chamber a Prieft was Figmatized with F. and A. in che forehead, and fer upon 
che Pillory in Cheepfide, with a paper for a falſe accuſation. I. 3 & 4. Phi. & Ma, 
one alſo for the like was branded with an F, ef. in the cheek , with this {uper- 
ſcription 8s is aforeſaid. Vide _— » Si te laltaverint ne - dixermt, 
Veni nobiſcum ut inſid1enny [anguiniz abſcondemus tendiculss comra inſonem fruſtra, cc. 
omnem are tr raed) reperiemns et impleb imus domns noſtras ſpolitt, &c, Fili mi 
ne ambulass coram eis:pedes enim corum ad maluns currunt et feſt man ut effundurt (ang; . 
new; And afterwards uponche bearing of the caſe, and npon pregnanc proofs, the He- 
fendancs were ſenrenced for the ſaid falſe confederacy by fine and impriſonmene.Note 
Reader, Thoſe ConfeJeracies puniſhable by Law , ought before they be executed 
have 4. incidents : 1. The Confederacy onght to be declared by ſome manner of pro- 
ſecution»as in this caſe it was eicher by making of Bonds or promiſes ong to the 0- 
ther : 2. It oughe ro be malicious, as tor unjuſt revenge &c. 3. It oughc to be falle 
againſt an innocent : 4+ Ir onghe to be voluntary our of Court. 


_—C——— 


Mich. 8 ac. inthe Common Pleas. 


wilum Aldreds Caſe. 


(5) W Was Lib og on ation upon the Caſe againſt Tho, Bentow , which be- 


gan Trinit. 7, Jacobi, Rox. 2802. Thar where the Plaintf, 29 Septemb. 6 Jac. 

was {ciſed of a houſe, and of a parcel of land inlength 3 1 feer,and in bredth 2 teer and 

a halfznext tothe Hall and Parlorof the Plaincihot his houſe aforeſaid in Harleftor in 

che County of Norfolk in fee; and where the Defendant was poſſeſſed of a ſmall Or- 

chard on the Ealt parc of the ſaid parcel of Land, the ſaid Thomas malutiose machinans 

et intendens ipſum Wilkbelmun de eaſanens et proficue meſſuag* et parcell' terre ſuorum 
ire & day of + Anno 6, 


wo rrweer anls ot camerarum ſua- 
| axle (i « penitys ' fuer. &c, ct pred. 
Pan 1pſury illibelnea w maltiphicaer os: 
ares ot ipſum de toto commods, eaſamento, et proficus tetins meſſuagit ſui pred, penicus de- 


"T2 / 4 privare, pred. 29 die Sep. anno 6. ſupradict, edificium pro ſuibus et porcis ſuis in 


tam prope aulam e: conclave ipſus willihelmi pred. erexit, ac ſues et porcos 


CN 
: [58] ſ#95 in edificio m borto illo poſit, et HI ibidemprr magunm tempus cuſftodevit, ita quod per 


fetidas it inſalubres odores ſordider 1m predictorun ſuns at porcorum predict. Thoms in au- 
lam &t conelaye pred. ac alias partes pred. Meſſuagit ipfins Willibe lms penetr an” et in fluent, 
iidem Willihelmes ct famili ſus, ac alie perſons in meſſi ſumo pred. conver [antes et exi- 
Fen. ab(que periculo infectionis in aula et conclavi be alits locis meſſmagii predicts 
continuare ſew remanere non potuerunt: pretexts cu jus idem Willihelmmus totuns commodam, 
wſum, caſamentum) et proficunm maxime paris meſſuagii ſui predicti per torum rempus 


predict. totabier perdidit et anmifit ad damnun ip fins willibelmi 40, &c. And ibe Defen- 


dant pleaded Notguilty, and at the Afliſes in Norfolk he was found guilty of both the 
laid raids om s aſſeſſed. And now a. moved indeed of Judgement, 
That the building of the ſaid houſe for hoggs was neceſlary for the ſuſtenance of man; 
and one ought not to beſo delicate noſed, that he cannot endure the ſent of hoggs ; 
for Lex won faves delicatorum votis : But. it was Reſolved , That the a&ion for the 
ſame (asthis caſe is) was well maintenable ; for in a houle 4. things are deſired, h4- 
bitatio t, delectatio inhabitentis, meceſſitas lummis, «t ſalubritas acris, and for Nu- 

fance 


4 
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William Aldreds Caſe. 


ſance done co 3 of themanaRionlieth , ſe. toihe habitation of the houle , for thac 
is the principal end ofa houſe. 2. For biodrance of bis light , for the old form of 
aQion upon the Cale was lignificant , ſc, quod Heſſuaginm borrida tenebritate ob - 
fenra rm fait , therewith agrzeth 7 E. 3.30. 22 44,6. 14. by Markbaw, 11 H.4. 
47. and fo was a Caſe ad Jodged inthe Kings Bench , Mich. 29 Ellz, Thomas Bland 
© 8D ation upon che Caſe againlt The, CAMoſeley, and declared how that James 
Bland was ſeiied in tee of an antient houſe in Netberouſgate inthe Pariſh of St. 1Mi- 
chal inthe County of the City of Tork; and that the 133d Famer, and all thoſe whoſe 
eſtare he hath in the ſaithouſe, time cut of mind, &c. had and have uſed to have 
for chem his Tenants » for life, years» and at will » inthe Welt fide of the (aid 
houſe 9 windows or clerilieries againlt a piece of land concgining haif a Rood, in the 
Pariſh aforeſaid adjoyning to the ſaid houſe, whichpiece of land time out of mind 
was withour any building, until che 24 day ot Sepe, Auzo 28 Eliz. and (hewed the 
length and bredch ofthe faid windows for all the time atoreſaid , by farce of which 
windows the ſaid Jars, andallthoſe whole ettate he hath in the ſaid bognle time 
our of mind have uſed to have for them and their Tenants divers who!clome and ne- 
ceſſary eaſements and commedities by reaſon of open Air ard light, &c, And that 
the ſaid James the 20th. of Sept, Anne 28 Eliz. demiſed to the Plainrit the ſaid houſe 
for 3 years ; andrhat the Detcndaves maliciouſly intending to deprive him of che 
ſaid eaſements » er 0bſtruere Meſſuaginm pred. borr:da tencbritate, O's. 20 November, 
Anno 29 Eliz, had erected a new building upon the ſaid peece of land, ſo near to the 
faid 7 windows , that the faid 7 windows were fopped , whereby che Plain it 
loſt his ſaid eaſement, &c, Er maxima pars Meſſuagii pred. horrida tenebrigace obſcura- 
ea fuit, Cc. In bar of which action the Defendant] pleaded z god: mfra pred. civis 
tatens Ebor, talis, haberur j"u < 190 5 185 Contr qr ii wemoria non exiftit , habe- 
batur conſuctudo,, videlicet , qual fi quis k frneflras or viſuns per eaſdem verſus 
terram vicini ſui, vicings ille viſum ilarum feneſtraruns obſtruere ſuper terram illam ſ0- 
lebat et poſſet » /icut mel:ua widerit (161 exppere, By force of which culttom he julitfied 
the (topping of the ſaid Windows; andupenthat the Plaintif did demur in Law » 
And it was adjudged by Sir Chriſtoper Wray Chief Juſtice , and the whole Court of 
Kings Bench, That the Barr was inſufficient in Law to barr the Plaintif of his ation, 
for rwocavſer. 1, When 2 than hath a lawfull eaſement , or profic » by. preſcription 
rime one of mind, &c. another Cuſtom which is alſo time-our of mind cannox take 
away » forthe one is 25 antient as the other: As ifone hath a way over the land 
A.to his Frecholdy'ime out of mind by preſcription, &c. «A. cannot allege preſcrip+ 
tionlor cofitom to op the faid way, nan, os bo- chat before rime of memory z 
the owner of the jaid pegce of land hath granted to the owner of the ſaid houſe to 
have the ſaid windows, without any Ropping of them, and {o che preſcription 
might have a lawful begi ' 'and##%4y Chief Judice then faid, That for Roppipg 
aſwell of Air as of Light an't&on Herh and damages ſhall be recovered for them , 
for both are neceſſary , for it is ſaid & veſcitur aura arberes; and the (aid words 
herrida tenebritape are Ggnifieant » and implythe benefit of tight, Bur he (aid, Thar 
for proſpe@ , which is 2 matter only of delight , and nor of neceflity » no ation li- 
eth for hopping thereof ; amd yer it is the great commendation of a houſe it ir bave 8 
1ovg and large profpe& » »nde dicinw . 
' | Landatwyqud donine linger guy profficie agror. ' 
Bur he doth not ren ſuch m_. ur And Solomon {aith, Eccleſiaſh. 
'1't:. 7. Datce lympe eſt et on ablle orwlhs ou Etolim ( mr Do _ in op 
7. Sap. refert. x e/Erbiopum incerrog ates optimum > refpmndebat laces; 
qa is Abe ju Me a "mor exhorreſcit -? and if che. opping of the wholer 
tome Air , give cauſe of Aion , 4 fortiors an Aion upon the Cale It- 
eik in the Caſe at Barr, for the inteiog corrupting ofthe Air. And the buil- 
ding ofa Limekill is good andprofitable , bur if ir be built (onearto a houſe , thac 
when it burne:h the imoke thereof encreth into the houſe , ſo that none can dwell 
there, an a&ion lieth for it, So that ifa man have a watercourſe running in a ditch 
from the River to his houſe , for his neceſſary uſe, If a Glover ler up a Lime-pit for 
Calves skins, and Sheev skins, ſo near the (aid Warercourſe , that the corruprion 
of theLioc-pic hath corrupted ir,tor which cauſe = Tenants lea e the ſaid hoiCſ yan 
cre aciion 
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[59] 


[60] 


Lambs Caſe, Part IX 


A OE = — . - ————————————, 
on the caſe licrh for the lame , as 1t 18 adjudeedin13 H+7.26.6, and the 


—_ Hands both with the Rule of Law and Reaſon, ſc. Probibets7 we quis faciat in ſus 
quod nocere poſſit alieno : tt fic ntere tuo mt alienun non ledas.. See ip the Book of En- 
tries tit, Nuſance 406, b. That he who hath-a ſeveral piicariein a water ſhall have an 
2410n vpon the Cale againit him who ercReth a Dychouſe, ac fimos, faditates, a alia 
ſor dida extra domum p'«d.dtcurremia in piſcariam pred, decurrere fecit , per quod idem 
proficuum piſcarie ſue pred, totaliter amiſit , &c, And there 1s another Preſident a- 
gainlt a Dyer, &c. quod 1dem Henricns man fione ſua pred. ob metum infeltionss per ho- 
ridum fetorems fun, feditatis, et alibrum ſordidorum , &c, per magnum tempus morarj 
nou audebat; So in the Caſe at Bar, foraſmuch as the Declaration is , That the Ne- 
tendant maliriouſly incending to deprive the Plaincif of the uſe and profit of his 
houſe z did ere a Swine (tie, fam prope aulam & conclave ipfins Will'i , ac ſes & 
porcos ſuos in edificio ill, poſit, etilla ibidens per magnum tempus cwſtodevity ia quod fe- 
tide et inſalubres odores ford pred. ſun &: porcorun pred. Thomz in anlam , &c. 

r ans et influens idem W1l\' mus 4c famuli fi, 8c. in meſuag. pred, comverſantes ex- 
iften, abſque iculo infeftionss in anla, &c, cominuare ſex remanere non potuerunt , pre- 


texru cu yes itlens Wil. totem commudumy 7c, maxime pr pred. mefſwag.per totum tem- 
pus pred, toralbrer perdidit , To which Declaration the Detendanc pleaded Nor guil- 
ty , and was found guilcy of the matter in the Degaration, It was adjudged that 


the Plaintif ſhoald recover. 


A 


Mich. 8, Jacobi, in the Star-Chamber: 


. _ $$ - - -- - ©. — — ; 


John Lambs Caſe, 


= 


Ohn Lamb Proor of the Eeglahaſtical Conre exhibiced a Bill into the Star-cham- 

ber againtt william Marchy Robert Harreſov, and many others of the Town of Nyr- 
rangpron , and againſt Sbuckbyrghe and ochers, for publiſhing of cwo libels. Ic was 
Reſolved , Thac every one who ſhall be convicted 1n the ſaid Caſe , cither ought ro 
be a contriver of the libel , ora procurer ofthe contriving of it, or a malicious pub- 
liſher of it » eniaghanhodibel , for if any readeth a Libel, the ſame is noc a- 
ny publiſhing of it » or ifhe hear it read, it is no publication of it , for before be 
read or heat it, he cannot know it to be a Libel , or it he hear, read it, and laugh ac 
Kt, it is no publiſhipg of it ; but if after he hath read or heard ity he.rcpear the fame, 
or any part of it inthe hearing of others ,, or aKerthathe knoweth it co be a libel, be 
readeth ic toothers , the ſame is an unlayfull publiſhing of ic ; or if he wrice a Co- 
py ofic "and do not publiſh ic co others , it is no pyblication of the Libel; for eve- 
ry one who ſhall be convicted ought to be.contriver » procurer , or publiſber of ic, 
knowing it to be a Libel. Bur it 18 greac evidence that be publiſhed ic , when he » 
knowing ic to be a Libel, writerh a Copy of it; it nor that afterwards he can prove that 
he delivered the ſame to a Magilitate to examine it; for then the ſubſequent AR 
doth explainthe precedent intent. See Reader, Brat, lib, 3. tratft. de Corona cap. 


36. fe. 155, Fiat autem inyer64 , cun qui; pugno percuſſus fuerit , verberatus , vulnera- 
tws, ſew faſtibus ceſms ; vernm tian rum 6iconvitinm dintum fucrit ; vil ds co factum 
carmen famoſum. ye arnt a | ; 


= 
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Robert Bradjbawes Caſe. 


Trin. 10 Jacobs. 
Robert Bradſhawes Calc, 


Ohn Salmond brovght an action upon the Caſe againli Robert Bradſhawe inthe Kings ,, 
Bench , which began Hit. 8. Fac, rot, 520, and declared that Bradſhaw by his 1n- (-) 

denture 3 Ang. 7 Jac. Regis, demiled tothe jfaid John Salmond divers lands and te- 

nemen:$ in Stanford, in the County of Leiceſter for 6 years, if Robert Reynes, ſon amd 

heir apyarent of Nicholas Reynes ſhonld fo long live 3 and corenanced by the ſame In» | 

denture with Salmond , That the ſaid Bradſhawe then had fn!l rower and jawfoll 2n- 2 

thoriry co demiſe the premites according to the form and effe& of the fame Inden- l wt : 

tire, Salmond for breach of the {aid Covenant in fat faith, That Bradhhawe at the # wt : 

time ofthe making ofthe {41d Indenture , had nor full power and lawtul! authority 7 = 

todemi'e the premiſes accorcivg to the form and effe& of the faid Indenture , Og 2 *%} 

fic pred. Rohertum convertionem [ 19078 pred. cum eodem Johan. in hac parte non teruity, 4 { A 

ſed ill. penitycs ir fregit et illams , ©. to the damages of Salmmnd 2col. Bradſhwwe n 

vleads, That after the making of (1. 121d indenture, there was an agreement bet wixt 

him and Salmond , That Brad: (hould 527 to Selmend in full fatisfaRtion and dit - 

charge ofthe ſzid Covenant , 2141 of ail other Covenants in the ſaid Indenture; 1 2 /, 

which (um Bradſhww p2id4 , an! Sa/mm accevted accordingly: Salmond denicd the a- 

ercement » upon which they were at 1:\ve , and found for rhe Pjaintif, and damages 

afſeiſed to13 34. 65. 8d. and colts:&c. wherenpon Salmond had judgment for damages | 

and colts in toro 145 1. 7 5.84. upon which Judgement Bradſhawe brovght a writ of ® 
. 


- 
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Error in the Exchequer Chamber » and afſigne' 2 Errors for the inſufficiency of the 
Declarztion ; one chat the PIcintif Salmrd hath not averred » that Robert Reynes was 
alive at the cime of the beginning of the ſaid Leaſe, nor at the time of the a&i- 
on brought ; et 12» allocatur; tor the Covenant doth ret-r to the time of the Leaſe 
made, and then be Keynes alive or dead the ation lieth; for ifhe be dead before the 
Leale , then the Leale is ablolure, and if he die afterthe Leaſe and before the a- 
&ion rougher , yer the action lieth , and conſideration (hall be had thereof in da- 
mages. The other Error which was aſſigned was, ThatSalmond in hisDeclaration hath 
not ſhewed whatperton hath rigne,ticle,ettare or interelt inthe faid Lands or Tenerr, 
demiſed at the time of the making of the laid Indetntuces 7 by which ic may appear to 
the Court, that Brad/hawe had tull power and lawfull attthority to demiſe the premi- 
les, and ſo enable himſelf to an ation, and to charge the Plaintif roanſwer him da- 20, 
maves for the breach of the ſaid Covenant, Bur uponconference and debate amongt 2 
the Juftices,it v asReſolved,That the aſſignment of the breach of Corenanc was we'l, "2 
for he hath followed the words of the Covenant negative, and it !yeth more prover- 
ly in the knowlege ofthe Leflor what eltate he himielf hath in the land which he de- 
miſeth to the Leiiee, than the Leſſee who isa ſtranger to ir ; and therefore the De- 
fendant ought ro ſhew what eſtate he had in the land at the time of the demiſe made, 
by which it may appear to che Court , that he hath full power and lawtfull antho- 
rity toleale the ſame. Note, the point adjudged by both Courts. 
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[56] 


Pafchi5: Jacobi. 


Mathalleys Calc, In killing of the 
Sergeant of London. 


Y command from the King all the Judges of Exg/and were command to meer 
B ger co Reſolve what the Law was, upon a Record ( of a ipecial verdict 
' found at the Sellions of Gaol delivery holden ag, Newgate the 5th. day of December . 
Amno 8 Jacobi ) and accordingly all the Judges of England , and Barons of the Exch: 
quer , inthe beginning of Hillary Termlalt patt mec cogether , and held Conncek 
learned upon the ſame ſpecial verdi& , aſwell of the priſoners ,- of the 
King ; tat 1s tolay , Sergeant Harrs the younger ; Amthonie Dyet , and Ran- 
dal Crewe of Councel with the Priſoners ; and Telve/ ton, Walter, and {ovenric tor tlic 
King, And'the matter was very wel argued byCouncel on both (i4es ac 2 (evera! day; 
in the ſame Term; and diverie Exceptions were taken to che Indictment, and to 
the verdict allo. ; 
Firlt, againlt the Inditment 5 Exceprions were taken. 1, Becauſz it appeaſcth , 
That the arrett was torcious » and by conſequence the killing of the $: reeant could 
pot be murder » but Manſlaughter : And they argued that the arreſt alleged in the 
Inditment wastortious, becanle it was inthe night , that 3s to lay, the 18 day ct 
November , berween the hours of 5 and 6 afceraoon, which a »peareth to the Cour: 
tobe in the Night, and the Night 1s a time of relt and repoſe , and not to arte!t any 
one by his body , tor chereot would enſue ( as in this Cale it fell ) bloodthed ; tor the 
Officer and Minitter of Jultice cannot have (uch aflitance » nor the pezce can": be 
ſo well kept in che Night, that 1sto ſay inthe dark, as in the Day , 5: apert « {ice. 
And the Priſoner cannor know the Officer or Miniiter of Jultice in the N 1ehc ; nor 
the Priſoner cannot io ſoon find (ureties for his appearance in rhe Nights and theie- 
by avoid his impriſonment , avhe may inthe day time. Ard they cured 11 #, 7. 5. 
Thar the Lord cannoc dutrain for his Renc oc Services in the Night, But ic was ans ' 
{wered by che Councel withthe Kigg,, and in che end Reſolved by all tlie judges 
and Barons of the Exchequer , Thar the arrelt in the Night 1s lawtall , as w-ll 2: 
the Subjeas ſure as at the Kings ſute; for the Officer or Minilter of Juſtice oughc tor 
toarrelt him when he can find him ; tor otherwiſe perhaps he ſhall never arcett him , 
quia qui male ag't odi; lucem ; and it the Officer do not arrcit him when he findeth 
him , and may arre!t him the Plain if ſhall have an action upon the Cale , and reco- 
ver all his lois and damages ; And ic is like ro the Czie of dilirefle for damave tca- 
lance , for which on= may dittrein inthe Night ; for otherwiſe pernaps he {211 ne- 
ver diltrain tae Caccel , for they may be taken oreſcape away, and then he cannot 
diiraipthem : Bur in the Cale of Rent ſcrvice ic 1s otherwile; for the Law doch in- 
tend : hat che Tenant will all the day attend vpon the Land to pay his Rent, bn lie 
15 not compellable to ar:end in the Night. id. 11 H. 7, Gs 10E. 3.21. 12 E.3. 
Diſtreſſe 17. and no inconvenience will tollow upon it ; For alchough that he cannoc 
lee the Ofhcer ; yet when he heareth him ſay , 1 arre{t you inthe {wings nan e &ce1c 
ought for io obey him ; and it che Officer hathnor a lawfull warrant, be (hall have 
his action of falſe impriſonment. And ascorhe finding of ſureties the Lav i;, That 
he ought co remain 1D priton till he find ſureties, be itin the Day times or in the 
Night. Butgreat inconvenience will follow on the other fide, if thoſe who are in- 
cebred to others ſhall in the Night go at their plealur2 without danger of atreit, tor 
Len they would become Nightwalkers » and urn the Day into Night in defvite of 
their Creditors. And as the Officer or Minttter of Jufiice may by force of 2 War- 
, Fant directed rohim » arreit any one at the Kings ute cither tor te.ony or other 
c11ime in the Night » lo may he do at a SubjeRs lute; for the King hath no more pre- 
HA, 


- —— - — , 
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Parc. 


ts th. 


Ogati.c as tothe time to make an arrelt;rhan aSubyect;tor the arcit 15000 new DuL i 
"he 19tent to brivg che party to Jultice.And it appears by the opinion ofthe Court in 
theKingsBench inSem:igi3Cale inche 5 part of my Repores, Thar theShetits may acrett 
12 the Night, as well at che fute of the SubjR, as at the Kings ſure. And in Heydon; 
Cale in the 4th. part of my Repores it is Retolied » That it one killeth a Wa:chman 
in doing of his Office , itigMurder; andyet ic 15 dove inthe Night; and if an atiray 
be made in the Night, and the Conſtable, or any other whocommerh ro aid him ct 
Keep the peace be killed z*the ſame is Marder ; tor when the Conttable doth com- 
mand them in the Kings pame to keep ibe Peace y althovgh he cannot ditcern or 
«now him to bethe Conttable , yer at their perils they ought to obey him, 
| It wasalſo Relolved ; thatalchongh incruth berween 5and 6 of the clock inthe 

ninth of November he part of rhe Night j/'yerthe Court 13 not horn ex Offr.io to 

take knoviedge of it , no more than in the Cuie of Utlagery, witaon theſe werds , 

in notte e;zuſdem dici, or Nottanter. G 


2. It wasobjected , that the Sunday is no L:w day and therefore no arre{t can 4 


be ma-'e thereon, but the ſame is the Sabharh, and therefore therein every ore ® 
ought co abttain from ſecular aFairs for the better worſhipand tervice of God in Spi- 
ric and Irurh. As to that it was Anſwered and Relglved, that no judicial at 
ought to be done on that day » bur minifierial acts may be lawtully executed on the 
Sn. day ; tor otherwiſe yeradven' ure they ſhall never be execned ; and God vermic- 
teth|things ot necellity to be done that day ; and Chritt ſatth in the Golvel , Bayan 
eſt benefacere in Sabbaths. ot 

3. Another Exception was taken, becaule i: 13 ſaid in the beginning of the Tn- 
6icment , in Curia dicts Dom, Regis in Comput to! to fmo, ſitnatein parochia Sancii Mis 
chaelis, in Wood/treet Londen, and doth not (hew in what Ward che ſaid Parih was, 
et non allocater ', For it is holden in 7 H. 6. 23.6, Every Wars In London is 2% 2 
Hundred in a Coun:y , and every Pariſh in Londen ts asa Townin a Hungced, and 
it is not. neceliary to let forth in what Hundred a Town 1s, nor mor: in what Ward 
a Pariſh is ; bur the Came is commonly averr-d , becante that there are divers Pari- 
ſhes in Londox of one name, and the Ward is adfed ro make diltinction of one Pari(l 
from another ; For which cauſe it was Reſolved, That in the cate at Bar the In- 
dictmenc was ſuthcient , notwith(tanding the leaving out of the Ward, for it doth 
not appear to us that there is any other Parifli of thar name , an4 this Pariſh is parti- 
culariy deſcribed , viz. in Parochia St. CAlichacl. in Woodſtreet, London, And there- 
with agreerh the Rule of the Book in 7 H. 6.36. b, for a Bill was ruled o00d in Pa- 
rochia Sancti Laurenti: in Judaiſm , omitting the Ward. 

The 4th Exception was , becauſe it doth not appear in what Pariſh the Sherit did 
command Fells the $-rocant toarcelt the Defendants; ani the tame was diſallowed 
by all the Jultices; tor the words of the Indictment ate » talier in eadems (ria pro- 
c:{ſ. fit, &c. and eadew Curtafully ſhewerh that the Warrant was made at the {ame 
Court mentioned before ; and the ſame was exoceily alleg2d to be holien i” Paro- 
chia $wncti Michaelis. , 

5. It was excepred 22:inft the IndiAment , v2. That the preceve was to arrel? 
the Detendant , /+ inventus fuerit infra libertotes Crvitarrs pred. and the Indi ament is 
quad i: Parochia St, Martini Bowyer Rowe #1 warda ae Farringdon infra [ondinum pid, 
the Sergeant 2rcelied him, ſo that he hath nor purived the precept 1 tor che prece pt 
is » infra libertatcy London , and notwithitanc1ng that the Inditoent was retolrel 
io b- goo, foriche laid Pariſh and Ward in London ſhall be intended ro be within 
the liberties of London , tor theſe words liberties of London are more ſpacious than 
London , and include in them the Ciry of Londz it lelt, 

And g Exceptions were taken to the verdict. 1. Thar there 13 material variance 
berwix: the Indiament and the Verdict , tor the [nq1&menc doth ſappote that Pit 
Sherit of London upon a Plaint enrred » mae 2 yrecevt ro Fells Sergeant at Mace to 
arreit the ſaid Mackalley theDefr.& by the vera1Q ic apyearerh that there was not any 
{uch vrecept made,bur that by the cultom of Long.rtrer the plaint entred,anyServeanc 
ex officio at the requeſt of the Pr. may arreſt che Det , abſque aliquo þ*<cepto ore ter:44s , 
or otherwile » ſo that the Indiamen: being t»ecia!s ro make this attence Marder, by 
Con:iruction of Law upon the ipecial matrer, wicthour any torethonght mzlice,o:%he 
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to be toilowed, and proved in Evidence, which 15 pot done inthiscale-. And be. 
cauſe the Jurors have not tound the {aid ſpecial matrer contained in the Indiament. 
bur other matter, Judgement cannot be given againit che Priloners upon this Indie. 
ment. To which it was anſwered, and in the end Reſolved, That there waz {ugj- 
cienc matter in che verdi& purſuant to che marter conteined in the Indiiment, up- 
on which the Court oughe to give judgement of death againit che (aid Priſoners, no: - 
wichltandipg the ſaid variance and that for 2. cauſes. 
1. Becaut-: that the Warrant which the Sergeant badco arreſt the Defendant wa; 
but circumlitance, and 1s nor neceflaty tO be preciſely purived in Evidence ro he 
found by the Jury; bur ic {uffcech it the ſubitance of che maccer be tound without a - 
py ſuch precite regard tocircumltance : and theretorey if a man be indicted , thac he 
with a dagger gave another a mortal wound, upon which be died, and in E:idence 
it is proved that he gave the wound with a Sword, Rapier, Baltcn, or Bill, in that 
caie che Defendanc ought to be found guilty» for the (ubitance of the matrer is, Thar 
che patcy 10dited hath given him a mortal wound, whereot he died , and the cir. 
crmitance of the manner ofche weapon 1s not material in cale of Indidtment;and ye” 
{uch circumttance ought not to be omitted, but tome weapon ought to be mentioned 
in the Indi&ment. So if A. B. and C. are indicted tor killing of 1. S. and that eA, 
firook him; and chat the others were prelent, procuring, abetting, &c. And upon 
the Evidence it a'peareth, that B. {trook himy and that A.and C. were preient, &c, 
in this caſe the Indiment is not puriued in the circumltance ; and yer 1c is ſufici- 
ent to maintain the Indiament, for the Evidence doth agree with the efteR ofthe 
Indi&ment; and fo the variance from the circumitance of che Indi&ment is not ma . 
cerial ; for it ſhall be adjudged in Law the {troke ot every of them, and is as firongly 
the aR of the others; as if they all three had holden the weapon, &c. and had alto- 
oether liroke the dead; and therewith agreeth Plow. Com. 98, a. So if one be indit- 
4 ed of the murder of another upon — malice, and he is found guilty of 
3 | Manſlavghter, he ſhall have jadgement upon t Is verdict, for the killing is the jub- 
Ns ; tance, and the pretenced malice the manner of it z and when the matter is found. 
3p, 7) | +.” Jadgement thall be given thereupon, although the manner be not preciſely purſued; 
_—_ "Ls. and therewith agreeth, Plow, Com, 101. where ic is laid, when the ſubliance of ttc 
/ a@andthe mannerofche a& are put in u1ſue together, it che Jury find the ſab!tance 

». *©'' andnotthe manner; Judgement ſhall be given for the ſubltapce, And 1 moved all 

the Judges and Barons, it in this caſe of killing ofa Miniſt:r ot Juſtice io the execu- 

tion of his office, the Indiment might have been genera), ſc. that the priſoners f- 

lonice, voluntarie, et ex malitia ſen precogutata, Kc. percuſſer, &c, Without alleging any 

ſpecial matrer ; and I conceived that it might w-ll be, tor the Evid:nce would wel! 

maintain the Indiament for as much as in this caſe the Law doth imply fore- 

thought malice: Asifa Theet who offereth co coba true man kill himin refitiing 

the thiet, the lame is murder of forethought malice ; Or if one kill anocher witho:!: 

provocation,and without any forcthought malice which cap be proved) the Law will 

adjudge the ſame murder, and implieth malice g tor by the Law of God e.ery one 

ough: to be in love and charity with all men, and there'ore when he kiilech anche: 

without provocation, the Law 1mplyerh malice : and in both che'ie cles they may be 

indicted generally that they killed of torethought malice, for malice implyed by La « 

oiven in Evidence, is {ufhicient to maintain the general Indiament. So in the catc 

at barr; And in this cale of a Sergeant, the Inditment might have been cc- 

nerall, That he feloniouſly and of his forethoughe malice killed the ſaid Fells. 

and the ipecial matter might well have been given in Evidence ; which waz: 

grante4 by all che Judges, and Barons of the Exchequer, The 2. c:uſe was , becauic 

1t 1sexpreſly alleged io the Indiament, That the laid John Alackalley, &c. ennden: 

Richardum Fells, &c. felonice, viInntarie. ot ex malitia ſua. precogitata, &c. percnſſit et 

info" avit, &c. ſothat abovethe ipecial matter which 1mplyeth malice, it is cxorei!; 

contained in the Indi&ment, that he feloniouſly and of his forechonghe malice k1l- 

led the laid Fells, and then aithough che ſpecial matter oiwen in Evidence had vart- 

edin lubltance from the ſpecial matter connined inthe Indiatment, yertor as much 

a5 it Was relolved chat the Indiment inthis cale mighr be general. for this cau'e the 

Evidence, although ir doth not agree with the ſpecial marcer, yet it proveih , that 
une 
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the priſoners killed the ſaid Fells of their forethoughe malice ; and ſo well maintai- 
nech the Indi&ment. An4 that inthe end was the Opinion of all the Johnendths. 
rons of the —_—_ 4 | at nl Pk 

2. Exception was taken fo the verdiR, That the Cuſtom found by the Jury , th 
afrer a plaiot encred) the Defendanc might be arretted by his ws LY Law, 
becauſe whe Defendanc ought to be firlt ſummoned before that the warrant in nature 


of a { «p54s cap ifſue forth, tor his body ſhall not be arreſted if he hath \ufficienc , ec 
non allocatur ; for it appeareth by the book in 21 E. 4. 66 6b. That by common expe-* *- 
rience daily uſed, that after a pleint entred, by the cuttom of Londoy, ( which is elta-" 


dliſhed and confirmed by Parliament ) the Defendant may be arrefted. And in this 
caſe 3. poincs were Relolved by all the Judges and Barons of the Exchequer, I.thac 
although the proceis be apparently erronious, that yer if the Miniſter of Juſtice in 
the execution thereof be kilied, the ſame is murder. For the Minilter is not bound 
to diſpute the authority ot che Court, which awardeth the proceſs, but his office is to 
execute the proceſs : and therefore, if a Copias in an ation of Debt be awaried a- 
gaintt a Baron, or other Peer of the Realm, which is erronious ( becauſe their bodie 
by the Law is privileged un1uch cales) yer itthe Officer be killed in execution there- 
of, it is murder. So it a C4pias be awarded where a Dilireſs ought to iſſue, and in 
execution thereof the Otheer 1s killed jt is Murder, for as the Sheriff, &c. when he 
is charged with an Eicape ſhall nor take advancage of any Error in the proceeding, ſo 
the Defendant when he killeth che Sherif, &c. ſhall not take advantage of Error in 
the proceeding. 2. It was Reſolved, That it any Magiſtrate or Minilter of Juſtice, 
in execution of their ottice, of in keeping of the peace according to the duty of his 
office be killed, it is murder, tor their contemor ang diſobedience to the Kino, and 
to the Law, for it is contre poteſt atems Regis et legis : and theretore\it a Sheritt, Juſtice 
ofPeace, Chiet Confiable, Vetit Contiable, Watchman, or any of the Kings Mini- 
ters, or any one who cometh in their aid be killed in doiog of their office, ic is mure 
der for the car'ic atoreſaid : for when the Otficeror Kings Minilter by proceſs of Law 
(be ir exronious or not) arrelterh one 1n the Kings name, or requirech the breakers 
ofthe peace to keep the peace inthe Kings name, andthey notwichlianding dilobey 
the arrelt or Commandement in the Kings namez:and kill the officer, or the Kings 
Miniſter, reaſon requireth chat this killing and ſlaying ſhall be an offence ina higher 
nature than any ottence of this nature ;/ and the ſame is volantary , felonious, and 
murder offoterhought malice... Anda Watchman by the, Lav may. arreſt a Night. 
walker, 4 H.7. 2. andiia Watchmanarrelteth ſucha.one,' and he killech him, the 
ſame is murder. Vide Heydons cale in the 4th part of my Reports, And ic is true, Thac 
the life of a man is n:uch favoured in Law, bur the life of the Law it ſelf ( which pro- 
reeth all in peace and lafery) ought to be more favoured, and the execution of the 
proceſs of Law an | of the otfices of Copſerrators of the peace, is the Soul and life of 
the Lay, and the means by which Juſtice 15 adminiftred, and the peace of the Realm 
kept. Vide 2. R.3. 21. If che Principal be erroniouſly arrainted, the Acceſſory ſhall 
be pur roaniwer, and ſhall not rake benefic for the ſaving of his lite of the erronious 
procee1ing againlt che Principal. 3. It was Reſolved, That the Officer or Minilter 
of the Law in che Execution ot his office, if he bereſfified or aaul:ed, is not bound to 
fiye to the wall &c- (as other Subjects arc) tor Legit miniſter non tenetur in execmtione 
Officis fgere, [eurerrocedere. ; 

3. It was ObxeRed, That the Defendant ought nor have been arreſted before thac 
the plaiae was enticed of Record in the-Coure before the Sherift, for this ſame is in 
_ the Court of Record where the Declaration and pleading ſhall be. To that ic 
was anſwered and Reſolved by all, Thatafcer the plaint entred io the Por:ers book, 
and before the entry thereot in the Courc before the Sheriff, the Defendanc may be 
arrefied by che Cuſtom of London; and therewith agreeth the book in-21 E. 4. 66. in 
the point. Vide 9 Ex 44486. 2/1 b0/. 0 Dodagny. +: 

4. It was Objectedy That the {aid Arreſt found by the verdict was not lawfull, for 
the Sergeant in this cafe, onghr rohave when he arrefied him, ſhewed at whoſe ſure, 
out of which Court; apd for-what cauſe hz made'the arte, and in what Court the 
ſame is returnable to the. zotent, that if ir be for any execution, he. might pay the mo- 
ney, and free his bodyz and it it be upon mean procetseuher toagree with the party 
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coput in bayl :ccording co the Law, and to know when he ſhall appear, as it is Re- 
ices he af nee; of Rmtlands Caiey inthe 6, part of my Reports, Bur in the 
Caſe at barr che Sergeant (aid nothing, bur / arreff you inthe Kings name, a the ſue of 
Mr.Radfordand 10 the arreit noc lawtull, and by conſe . uence the offence is not mur- 
der. To thar it was Anfwered and Reſolve, That it iscroe chacic is holden in 
the Counteſs of Rxulands cale, That the Sheriff or Sergeam ought upon the acreg 
ſhew at whole tute, &c. Bur the fame isto be incended when the party arrefted 
fabmicrech himlelt co the arrelt, and noc when the party (as in this caſe Afurrey dig ) 
maketh reſittance an incerropteth him, and before he could ſpeak all his words, he 
was by th:m morrally wounded and mutdred, in which cafe, the priſoners ſhall noe 
take advantage oftheir own wrong, It was.alſo Reſolved, That if one knoweth char 
the Sheriff, &c. hath proceſs to arreli him, and the Sheriff coming to arreſt him , the 
Defendant to prevent che Sherift to arreft him, kill him with a gun , Orany other en. 
gine, of weapon, jbeſore any arrett made, the ſame is murder : 4 fortiors in the cale 
xt bacr > when he knerv by the ſaid words , that the Sergeanc came to arreſt 
him. | ; 

5. Exception was taken, becauſe ic was not found by the Verdict, Thar the (ai q 
HMavkalley felonict pereſſis, 8c, but percuſſic only, &: quod hdem Johannis Murrey , 
Johannes Engiyb furront pr eſemeszauxiliantes, &c. and doth not (ay felonic}; et wan 41lo- 
catyryfor the othice of the Jury istoſhew the tru. h of che fact, and to leave the judge- 
ment of the Law to the Courc z but chey have well concluded, And if ſwpey tors ma- 
teria pred, videbuur Juftic. a Cur. bic, quod pred. interfectio dict. Rich, Felles fie mur- 
drum, rune furs. pred. dice. Sacramentum ſuum quod pred. Johaxxes AMurrey, jo- 
hannes Mackalley; et ſunt Culpabiles , ot qualibet cor um ef# culpabilic de 
awrdro pred. Rich. Felles,. mods et forma prout y= Indict amentum pred. ſupport. &c. 

And becauſe the Judges and the Court hath refolved upon the ſpecial macter, that ic 
is murder, he Juty havefound him guilty of murder contained in rhe Indiccmenr, 
6.1t was Objecred, Thar the Sergeant ar the crime, nor before he arretted ſhewed 


che iſoner his Mace 3 for thereby he is known co be the Miniſter of Law, and from 
word oy he hath his name, ſs. ſerviens ad clavam; Er ron allo atur for 2.caules. I. be» 
cauſe the Jury have found,/That he.was ſerviews ad clave diff, Vicecomitis, &: fjuratus, 
&t cognitss, &t minifter. Cur; ' And a Baylit ſworn and known peedeth nor (alt 


the demand ic) ſhew his warranc, nor any other tpecial Baylif is not bound to 
ſhew his Warrant wichoor demdading ofir, 8-£.4.1 4. 14 H.7.9.6. 21 H,7.33. and 
where the books ſpeak of s known Baylit, ir is noc requifice that he be known to the 
party who is to be arreſted, butit be be commonly known it ſufficeth : 2. If notice 
wete requiſite, he gave ſufficient notice when he ſaid, / arreſt you ir the Kings name, 
8c. and the parry at his peril onght coobey him ; and ifhe bath olawtull warrane, 
he may have hisaRion of talſ 1impriſoament. © So that inthis caſe withour Quetti- 
on the Sergeant needeth novzo ſhew his Mace; and if they ſhall be driven ro ſhew 
cheir Mace, it ſhould be a warping for the party arreſted co Nye: - ; 

7. Another Exception was taken tothe Verdict, becauſe thac the Cuſtom which 
24yerto the Sergeant warrant toarrett, was nor-purſued; for the:cuttom is, Qzod ali- 
gu per ſona exittens Serviens ad clayam ad nem partit buyeſwods querelans fic le- 
vamis, &c. uſa fuit arreſt es which ought tobe taken that the pieioc ought to be er» 
cred betore the requelt ; bur afterwards it is found that the requett was before the 
pleint, and ſo che Cuſtom nor purined ; er non atbeatzy, Bor'by the Cuſtom it is oc 
proved, bur chat the requeſt maybe as well before as afterthe pleint encred » and fo 
is the Common uſage and experience. ' .-.. 2; 

8. It was Objeced, Thar che verdict was repognant in ic (elf, for fir they fornd, 
that the pleint was entred dr Retordo in Ret Cur. Computator, in bis verbis, Dis Sab- 
bathi 17 die Novemb. and afterwards they found, quod r»tratis prad.iu Rot, Cur. pred. 
falta fuit die Lune 19 die Novembr, &c. And ch | Jury cannot find any ching again(t 
che Record iclelf, Vide 11 H. 6. 42. 9 H.6.37.' 28 Af-34: 47 E. 3-19. 11 H, 
4.26.9 ou6v 13 H.7.14; 33 £3. Judgement 2:55, Dyer 32. & 147,&c, And 
— _ LE _ Buc that makech the Caſe Rronger agaiolt che 

rl $, tor now the ongnr ro judge! a pleincencred of Record in Cur 
Compmaor, the Saturday .che 159. of os 7 —_ before the arreſt. | 
9.Excep- 
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9. Exception was takeniothe Verdieh, that che entry of the pleint was withour 
form, and lo ſhort and obſcure, qued opus off imerprete; et non allocatur. Fort it was 
found that it was according to the Cuſtom of London ; which is but a Remembrance 
to craw the Declaration at length inthe Court of Pidas » which notwith(tanding is 
by Culilom ſufficient to have the Defendant arreftef. And afterwards at the Selli- 
ons the 5. {ay ot May atter this Term, the 2. Chief Juſtices openly declared the Re- 
ſolution of all the Judges and Barons of the Exchequer, co the great ſatisfaQion and [79] 
contentment of a}l chere preſent, And accordingly Fudeemenc of death was 
viven againlt the three Priſoners by the Recarder of London, in the preience of 
the 2. Chief Juſtices. And the faid Mackalley was execute with other Priſoners at 
Tyborn, 


Trin. 9 Jac. inthe Starr-chamber. 


as 43 
Richard PeacocksCaſe, © 
A 
Ore this Term 1o the Scarr-chamber in che Caſe between Sir George Reyne! 
Plaincit, and Richard Pexcock and others Defendants, where /. H. and ano- (4) 4p . | | 
ther were Commithoners to examine Peacock, upon Interrogatories drawn by the/,,,<: Wa net” | 
Plaintif ; Peacock, being examined, would have declared the whole truths which 7. wy ; 


FS 4 
JX 

H. being 8 Commiſſioner choſen by the Plaintitz would nor ſatfer him todo) bnt held, Us To 
him lirictly 10 the Loterrogatory ; 1o thar the truch could noc appear, And that was 44/// 2 
holden by the Lord Chancellor, and the cwo Chicf Juſtices, and the whole Court of 10/0 << 
Starr-chamber, a great miſdemeanour, for the ſame is a murthering of the truth and.” ##fo>ay/ 
rights as the Srature of Excerer (peaketh. And Commiſſioners to examine ought = we 
be in.itterent) and by all meansto expreſſe che truch. And they are not iricly ty- 
edtorhe words o: the Interrogatories, but to every thing alſo which necefiarily a- 
riſeth thereupon for the manafeltation of the whole truth concerniog the matter in 3 
queltion. Alſo the laid 7. H. when he was in examination went out of the place to as 
une Plaintit,which was ip anocher room near to hims and had ſecret conference with wi 


him. And ic was holder by the whole Court, That a Commillioner ought not before = 
publication of the Witnefles diſcover to any ofthe parties the matter which any one . —"_ 
doth teltifie or cepole, nor after he beginperth to examine vpon the Interrogatories © C. 
conferr with the party to take new inliructions £6 examine turther than he knew be- \ 


fore and ifhe ſhall ſodo, theſe are great miſdemeanors, puniſhable by fine and im- = | 
priſonmenc. For it theſe ſhall be admicted, Perjury would in theſe dayes abound ; wy 
and for as. much as in the Starr-chamber and Exchequer chamber che Courrs proceed [71 
upon examinations of Witneſſes, it the truth ſhould be by ſuch means lupprefied, and 
falfity certified in the Examinations , ſo the Innocent ſhould be oftentimes puniſh - 
ed, an : the guilty eſcape puniſhment» and Jultice and Righe ſhould be utcerly ſub- 
verted; foras 1 is commonly 1a1d, The {uppreflion of Truth, is the oppreflion of the 
Innocent. And the 'Lotd Chancellor ſaid, That he heard in the Common Pleas, 
in the time of Sir James Dier, then Chiet Juſtice of the Common Fleas, That 
it was not a principal Challenge to \ay,That one returned of a Jury was choſen Com- 
miflioner for the other party for examination of Witpeſles in the Courc of Chan- 
cery ; forevery Commutiioner is made by the appointment of the King , who is the 
head cf the Commonwealth, by his Commillion under the great Seal , and there - 
fore he being Commiſſion: upon Record, is preſumed in Law to be indifferent : Buc 
otherwiſc 35 it of an Arbitrator, for he is creaced only by the ſubmiſſion of the parties 
themielves in the Country ; and therefore it is a principal Challenge ro fay , Thac 
ſuch a one returnedot the: Jury was an Arbitrator for the other party; and therewith 
qeuth 7 H.7. 10. 9E.4-46- I5 E.4. 24+ 3 H.6:24, Andthe Court had fo 
greac diſlike ct the proceedings ofthe ſaid 7, H, that the Attorney General was re- 
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queitcd to preterr an Intormation againit him for the 1a1d mildemeanors , and in 
mcan time he was put out of the Commiſlion of Peace. 
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[5] N a Raviſhment of Ward brought by Fr anc:s Moor Eſquire , according to the Sta. 
= ofVVeſt, 2. cap. 35. againit James Huſſey Eſquire , and Karherme his wite , 
Robert VVakeman Clark, John VVeoodford:, and Catberd Chfford of the Raviſhmenc 
of James Horniold , (on and heir of Kalph Horniold Eſquire » being within age , The 
Defendants pleaded Not guilty , which ifſne was triedat che barr, Afich. 8 Jac, And 
the plea began Trin't. 7 Jac. Ret. 759. and was tried in the abſence of VVlmeſly tor 
fickneile, and of Coke Chief Jultice , rhen being 1D the Star Chamber. An1the Ju- 
ry found that the laid Katherine, Robcrtyund fohn VV/odford were guilty of the Ka- 
viſhing and leading away of the ſaid John Horniold, as the ſaid Fr,complained again(; 
them, and afſefled damages; &c. 10 {. & colts 10.5. And further the Jury lay upon 
their oaths» That the {a1d John Horniold is maried » and that the ſaid john at the 
time of his mariage was ofthe age of 16 years and more y and within the age of 21 
years, and that the ſaid mariage valet jwxta verum valorem 800 1, And that the (aid 
James the Husband of the ſaid Katherine and Catberd were not guilty, And in arreit 
of Judgement divers points were moved and argued by the Sergeants at Barr, in the 
Terms of St Mich, Hill. and Paſch, And the principal point which was argued by 
the Sergeants was, If a Feme Covert were within the Statute of Y/Yeft. 2.cap. 35. 
or not» And now this Term it was atgued by the Jultices ; Andit wasargued 
by Foſter and VVarburton, that Judgement ought to be given as well againlt the Fem- 
Covert , as a9ainſt the others who were found guilty and their principal reaion 
was , becauſe at the Common Law a feme Covert was puniſhable for Raviſhment of 
a Ward, and ſhall be therefore fined and impriſoned , and damages ſhall be recc- 
vered againſt her, and levied upon her Husband , and after h1s death upon the Wite 
her ſelt; and the Stature of PYeFt. 2.cap. 35. dorh bur add greater penalty to the 
value of the mariage , damages ard cots, and impritonment tor 2 years, and it the 
debrs be not ſufficient , that they abyur2 the Realm, or have per-ecual impriſan- 
ment; ſo that it never was the meaning of the makers ofthe AR to exclude a Feme 
Covert out of the purview chereof, who was puniſhabte by ation of Treipalle at the 
, for which offence her body alio at the Common Law (hall be impri- 

there they firongly held , that a Feme Covertwas within the Statue 

wcap.6.and within the Stat. of Weſt. 1.54.20.4r malcfact. imparcis, For a Feme 
Theſe offences was puniſhable by the Common Law; $& theſe Star. add greater pu- 
niſhment,& in another manner than ic was at the CommonLaw. And they laid, That 2 
fem: Covert was within the words of the At ; an4 ir ſhould be a mulchietit any 
cor{truAion ſhould exempt her our of the penaltie of this Sratute 5/in fuch: odious 
caſes as Raviſhments of Wards are. Anacion upon the Statute of forcible Entre 
upon the Starnte of 8 H.'6. lieth againſt a Feme Coverc, as the book is 117 76 H. 6, 
22 23- So waſtelieth againit the Husband and Wite as it is hotden in 3. 3, 76. 
So if a Feme Covert commir Redilſeiſin , ſhe ſhall be puniſhed 1n a Reailleiun) 9 
H.,4.5.F.N.B.188. Soif a Ceſſavitliettvagainlt Husband/ and :Witey 4 E. 2: Cu 
in vita 22 And many other Caſes were put upon this-ground, for which: they did 
corclude that Judge ment ſhon!d be given againſt all for the value ,:damages , and 
colts , andthat the Defendants Capiantur.. And it was argued by the Cht-t Julticc 


and /Valmeſieyto the contrary y That the Plaintits ſhall noc have Jadgemenc open 
(i113 
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this Kecord againit none of the Defendant : And theic Argument was devided into 
4 parts. 1. Whar alteration the Statute of Weſt. 2. Cap, 35, hath made. 2. It a Feme 
Coverc be Within the laid Statute, 3. Ifthej verdict be ſufficient or nor againlt 
any of: the Defendants, 4. It damages belides the value are to be recovered 
in this action of Raviihuent of Ward grounded upon this Statute 
As tothe brit, it was Relolved by all , That at the Commen Law for Raviſhment 
of Ward , the Gardian might have an Action of Treſpaſs, in which: the Plaintif 
thould recover damages, and the Detendants ſhould pay a fine to the Kino , and 
thould be impriſoned, &c, and that ſuch ation lay again't a Feme Covert , 2s well 
as againlt a Feme fole ; And theretore where ſome books (ay, That no writ 
of Raviſhment ot Ward lay at the Common Law, lr ittrue , if it be meant of Ra- 
viſhment of Ward » which 1s in fuch Regilter , andin F. N, Þ. for the ſame is groun- 
ded and formed by the Statute of Weſt, 2.cap. 35. bur that in ſuch caſe the Gardian 
might have an action of Treſpals it 15 manitelt in our books, 29 eAſſ p35. 29E.3. 
24. 3E.3+3. 3+ SE. 3. 52+ 22 NR, 2, damages 130, 12 H.8. Kellaway 20, 21, F, 
N. B. go, H.149. Then came the Statiite of Merton, cap. 6,by which it was ena- 
<tcd, and greater puniſhment than the Common Law doth inflid ) de heredisns con- 
era pacem v4 abdutlis vel detertis ſeu maritatis , by their Kinsfolks, or others with 
force againlt our peace It 15 provided , That whatſoever Layman be convitt thereof , 
that he hath ſo with- holden, lead away. or maried any Child , he jhall yeeld ta the loſer the 
pale of the mariage , and for the off cnce his body ſhall be taken and 1mpriſoned , &c. 
and this (hall bz: of an heiv within the age of 14 years, And by the Stacuce of Wet. 
2.cap. 35, It isenacted, Cor ernmg Children males or females ( whoſe mariage belon «+ 
geth to ancther ) taken ard carried away ; if the Raviſher have no right in the mariage , 
though afterwards he retore the Child unmarried, or elſe pay for the mariage, he ſhall 
never thelefs be puniſhed for his off ence by 2 years im priſonnment , and if he do not reſtore, or 
do merrie the Child after the years of conſent , and be not able to ſatisfie for the mariage , 
be [hill ab '\ure the Realm, or have perpet:al tmpriſonment, And this Statute of Weſt. 2. 
caps 35+ bach made (even altera!10ns. 1. The iaid Statmte of CMerron did not ex» 
tend to heir temales , tor before the age ot 14 years the male cannot a%ent to mari- 
age » bur the heir temale at 12 and therefore ut wastzken that the Statute of Mer- 
ton did nor extend toan hetr temale: And therewith agreeth the book in 35 H. 6. 
53. And the AR of Webt. 2. by expreile words extendeth ro both ; for the words are. 
Concerning Children male, or female, 2. The Stare of Merton doth nor extend to any 
of the Clerygy ; for the words ate, That whatſoever Lay perſon be convitted thereof, wap 
Bur the Sta: ure of eſte 2. extenderh to all perions; for the words are , If he who 
(hall raviſh having no 18 ghty without any reftraimt, 3 The Scatute of Aerton doth not 
extend , 2$ it appeareth before , but when the heir female was lead away within 
14 years, within which time the heir male cannot conſent to a marriage : But now 
the Statute of Weſt, 2.cxtendeth to a Kaviſhment after annos nubiles. 4, The words 
of the Statute of Merion are » vi abdutt is vel detentis , the words of the Statute of 
weſt. 2.are raptis ſeu detentis, $5. The Action given by the Statnte of Mertor: is the 
old writ of Right of Ward, as it 1sholdenin 18 E. 3.52. Bucthe Starn e of weſt. 24 
viveth attionem formatam in verbis conceptis » anew action, the form of which was 
not at the Common Law , the form of which appeareth eſpecially by the AQ. 6. In 
proceſs , tor ina wric of Right upon the Statute of Merton, he ſhall Bare bur the old 
proceile at the Common Law: Bur the Starnre of z#7FF, 2. giveth a more (pe:dy pro- 
ceiie » and that the death of the Plaintit or Defendant ſhall not abare the wric. 7 
The Srarrz2 of weft, 2. giveth greater puniſhment than the Stature of Merton doth , 
as it appeareth by the purview of bota Aer. And theſe are the moſt material alte- 
rations that the Starute of YYeſt. 2. hath made. 

As tothe 2 point; Ita Feme Covert be within the purii-w of the Stature © f 
PVet. 2. The parts thereof were conhidered, Thar as to this purpole it Htanderh u6- 
on 4 parts. 1. Ithe reſtore the Child unmaried, yer he ſhall be puniſhed for hi; 
offence by impriſenment for 2 years. 2.1fhe murieth the Child , and ſhal! fati«tie 
the mariaze « yer he ſhall be puniſhed by impriſonment as abo+e, 2. If he do not 
reliore , and cannot fatishe , he ſhall abjure the Realm, or hive perperual imprt - 
ſonmemc, 4. I he mateth the heir after years mariageavle, and canno: fati;fi: for 
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he ſhall abyure 4he. Realm, Kc» 35 above - And this Caic ls Within the 
Jag ESTES. That the Feme Covert hath maricd the Infant, and 15 nor able co (4. 
tisfie , but 15 diſabled by the Law to latishe ; and toraimuch as the Ly haih gilg- 
bied a Feme Covert to ſatisfie, the Law will not tor his dilabiiity wflict lo great a 
pupiſhment as perpetual baniſhment , or perpetual \mprvonm nc ) CAL IS, to loie 
either his Couptry, or his uberty. EF Lex non Cogit ad impeſſibilia » ſed 17/01 entia 
excuſ.ar legem. 22 Ex 3+ Coron. 279. It an Appeal ve brougnt againſt a Femme Covert, 
or a Mouvk , and they are acquicted » the Ferne Covert or Monk ſhall reier have a 
writ 16 erquite Of the &betiors ; for by the general words the Law (hall never eng- 
ble one for hi3 benefic > who is dilabled by Law , 4 fert/0r3 the general Law ſhall ye. 
ver puniſh any one ſoſererely tor not doiry of char vv hich che Law bath dilibled hi n 
todo, SO upon the Starute of cAarlebriage, Non liceat hu modi feoff tos expellere. 
If the Los s Viilain be int-ofted, the Lord (hall put him our, tor ihe general Law 
will not -.0 wrong , ſc. tocnable the Viilain againit his Lord. And divers hc, 
Cales were put tothe ſame fect; as the Calc of Eccielighuical perions, in the th, 
part of m+ Keporrs , and others. Ani7 £.3. 1. was cited by the Chict Juilice, (+. 
That #. broighi a writ of Raviſhmert « { Ward againli the Maier of the Hoſpital © 
Burton Sit Lazer, and Robert de Lie, et Rich ard de la Foſſe, conireeres of the {ime 
Hojpital , and there Trew vergeant tor the DetenIlanis laid , This Writ is vpiien by 
Staiute , and 0! certain form , and he lame ought to be when the parties againit 
whom the writ is brought ate fuch, who by the Law may have tight to hai the 
Ward ; but when the writ it ſeit doth in, pole ſome named in the Writ to be 1uch 
perſons , that They Cannot have right in the War 1, &C, whcretore the writ cannor 
be maintained. To which Sir william Herle Chiet Juliice aplwered , It the Freres 
in 2ii of the Gardian took the Infant in (ſaving the right of the Hof, ital , the 
Freres have quedam modo right» becaulc they ate ot the Holpical; wherefore anſwer. 
Ouc of which Cale 2 things were oblerveved. 1. That ciery man ſhall be intend- 
ed ſuſkcient co ſatisfiethe Plaintit,, it che Plaincit do pot pray thac the Jury erquice 
of his ſufficiency ; And therewith agreeth 8 E. 3. 52. 22 Ry 2, dam-ges 150, Bu 
when ir appeareth by the Writ it felt, the ſame Defendant is not able { has ing Gi(- 
abilicy by Law } co latishe , there he difterence appeareth, becaule in one Caic it is 
apparent to the Court , and inthe other not ; and theretorethi: caſe is {pecial , and 
ditfecech from the reaſon of all ihe caſes which have been pur. For example, trom tt© 
caſe of CAlalefottoribus in parcss ; for chere the purview is general ; but the {aid Act 
1: not {o precitely penne © as the Kacute of Weſt. 2.18: ForinefteR this Act hath a 
purview, that pure ſhall te puniſhed by chis At , which by pollibiliry may ſai isfie 
at the rime of the Judg-meni,for the words are, de maritrgio ſatisfacere no. potuc) it, 
and not ropup ſh him by the Law for the diſability which the Law ic te! hach mace, 
Andin8E. 3. 52. 22 R. 2.damages 130, &c, The Plain if ;rayed that the Jury do 
enquire of the lufhcien.y of the Defendant » which ſhould be to nopurpole in this 
caſe ; becanſe it app.arcth to the Court, That a Feme Co:ert at the time of the 
Judgevren: 1 dilabled by the Law. And therefore ſuch Rule is tobe giten in 
fuch caſe as Sit bam Herle gave in the like cle, in 7 E. 3- 41. Ina wilt of 
Me'ne brought againit the Husband an.l Wite , they made detaulc ar the grand di- 
lirefſe upon which the Piain the! M0 per yatys 1 and now at this day the pro- 
clamation was telattied , and'the husband and wile were demanded , and appeared 
not ; for which the Piaim it prayed that they ſhould be forejudeed, Herle, It is no 
reaion the wite be forejudged of her Seignory for the deſaulr of the huzband , anJ c- 
ſpecialy by your iure which you have brought, which is given by Starnte, where you 
may have your aRionat the Common Law : And ſointhis cale the Þ:z Latif may hae 
his remedy at the Common Law , ether by a810D of Treſpatic avain(t all who ca- 
viſhed, or 2 writ of valore Zſarizag's againlt the heir himſelf, and noc upon this £12 - 
ture, tor the goods and lands of the busbangd who is innocent, ſhall net be lyable by 
. this Act, forthe Act hathexpreſly provided, That for the joſufficiency of the D-- 
{endant he ſhall be baniſhed, &c. And thererore the Maile doth nor charme the 
hnsband in this caſe , for che Scatute 1s pepal epd perional ro the. Dctend:nt it (cit, 
And ſo for a raviſhment made by a Monk , ht Sovereign ſhall pot anſwer by force 
of this AQ, 
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As cothe Objection which was made , That he may have Judgement at the Com- 
mon Lv , ſc. ot damages and 1mpritonm:nt , and then the husband ſhall be charg- 
ed with the damages; the lame was uteerly depied tor 2 cauies : One, that this a- 
&ion is grounded vpon the Starute off fb, 2. 64p. 35. in fuch writ in this cale is 
brought, as 1s there tormed ; and therefore he ought to have Juigemenr according 
ro his original , which 1s the foundation of his fute ; and not to ground his writ up- 
' enthe Stacure , and to have Judgement ar the Common Law » nor « coxverſo, 30 E, 
3.11. The Kingbrought a Prohubicion avainlt the Prior of #oburre, That where 
the King h2d recovered ina Ouare impeait , the Detcndant lent his Freer to Rome 
with an Appeal , and lyued there to av ol the Judgement » according to the Statute 
of Premwnne; and ypon Not guilty pleaded, ic was found againſt the Detendang , 
and there tor the King Judgement wzs prayes upen the Statute nzwly made , [c, 2 
E. 3.c4p. 1. ip calc Of Premuzire , and it was ky 26 he ſhould nor have it, be- 
cauie that the Ju.'gemenc ought to be centormnble to the Original ; and this ſure 
was not breught according to the Statute , biit by a writ of Prohibiron at the Com- 
mon Law. Andin47 E.3.10, Inageneral action ©: Treſpaſle againit miſdoers in 
Parks, the Detendants were tound guilty , and the Plaintit prayed Judgement of 
double damages» 3 years 1mprilonment , and (ureties never more to offend, and if 
he hn4 not fucecies, that he night torezure the Realm. And althoveh the Statute 
2ave not any formed action, yet toralmuch as the ation was brought generally ar 
the Common Law , he could not have Judgement ypop the Statwre ; and there- 
with agrezth 1c H. 6. 2. and many other books. 

As tothe 3 point y It washolden by the Chict Juſtice » and Yalmeſley , that the 
verdict was inſufficient ; tor this action being tounded upon the ſaid Statute, exten» 
deth only when the Raviſher marieth che Intant,for the words are haredems poſt a; 35 
nubiles aritaverit ) lothat inalmuch as the Statute is ſo renal, ic ſhall not be exten- 
ded bur o0)y when che Raviſher marieth him. And if after the raviſhment, the In- 
fant of his own head poſt «nnos nubiles matieth himſelt, withour che procurement or 
ailent of the Ravither , or it a {{ranger afterwards marieth him, in thele caſes the 
firtt Raviſher ſhajl not ve vuniſhed by this Stature. And in this caſe the Jury haie 
tonnd g<nerally qzodpr«d,Johanncs Horniold mari;atus exiſtit,quodgue idem Johannes 
lempore maritagss 1,8 fuic <4tatis ſexdecin anrorum a ampligs, er in fra atatem vigints et 
uns anuorum , which verdict is nor wy uncertain who procured him to be matied; 
ſc. the Ras tther or any (iranger , or the Plaincit himſelf, or if the Ward of his own 
head maried himſelf, bur is alſo nncertain in the time when he was mzried , 
ſc. before the raviſhment, or after. And therefore in the book of Entries 368.p.11, 
F 12. 369.fte 17. As rapuit , & 1dem A, maritavit , 6. comra voluntatem of the _ 


Plaintit, Vide 27 H,6,Gards118. 8 E,g.52. 33 E. 3. Judgement 251. Oc. AoC / rw 


An therefore it is well ſaid in 30 £3.29. A verdict ought ro be ſuch , that the, 


ments wetie inſufficient, and void » as in40 E, 3-15. 10 debr againlt Executors they Say .-< +/ V, 
picad tully adT1nilired » and ſonothing 1n theic hands - The Jury find that they have* Da 4h of 
Alles in their hands , and do nor fay to what value ; and for this uncertainty the {,e.) 


Jadges ovghe cleerly go to Ju/gemenc,and theretore ambiguous and doubrfull Judge- Z 


verdict was ho!den inſufficient ard vor. to 
Asto the 4th. point , although that 16 E. 3. Damages 80, and ſome other books” 
are agaiplt ic » That no damages ſhall be reco\cred; yet foraſmuch as it is holden in 
17 E.3. 51,6.25 E.,3+ 44+, 24 E. 3-46» 22 KR. 2. Damages 130. SE, 3.532. 27 H, 
6. Gard, 118, Paſch. 27 H. 6. Kot. 123.10 thc book of Entries, 368. and diverſe 0+ 
ther books wich which common experience agreeth, Ic was reſolved accordinely. 
And the Chief Juſtice xouched an old Reading upon the Statute of #*f. 2. cap. 35. 
That whenthe Statute faith he ſhall abjure the Realm, or bave perpetual impriſon- 
menment in the di-junaive, That the EleR1on ſhall be inthe Court co give judge- 
ment unon which of the ſaid 2 poincs.the Judges will ; And great reaſon, for ir may 
be the diſpabtion and qualicy of the Delendant being conſidered , that it ſhall be 
dangerous to the State to bapiſh him into forein Counties. 
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Trin. 9 Jacobi. In the Common Pleas, 
Combes Cale. 


(75) N a Replevin by William at Lee, againſt Dariel Banks and Tho Osborne of ta- 

I xing of his Cattle at Harmonſworth, in a place called the Walz»1 tree Cloſe , in 

ue County of Aliddleſex>&c, Which plea began Trinir. 8 Jac. Reg. Ryr. 330. Up - 

on he plea. ings and 1 ve joyned , and ſpecial verdict gt+en, the calc was iuch, 7h, 

Combes Copyhoider in tee of 10 acres of palture in H, ot the Mannor of Harmend/- 

worth in the County of Midd. by his Deed 22 No. 5 E.6. did conttitu:e and ordain 

Vil am Combes and Stcphen Erlie 2 Copyhold Tenants of the fame Mannor his lawfull 

A:turnies, to ſurrender 1n h1s urn and name to the Lord of the faid Manoor, the {aid 

10acres, tothe uie o John Nicholas and his heirs : And afterwards at a Courthol- 

den of the {aid Mannor, % j#l1: 6 E, 6. the ſaid Atturneys then Tenants of the Man- 

nor by Copy of Court Roll. did ſhew the ſaid writing , bearing date the 22 of Noy, 

in Court , and the ſaid #i/l1m and Stephen by authority of the ſ:1d Letter of Attor- 

ney did ſurrender into h- hand: ot the Lord the laid 10 acres , to the ule of the ſaid 

John Nicholas and his heirs > who was at the ſame Court admitted accordingly - 

I Anl1 that within the ſaid Mannor th:re was not any Cuttom to ſurrender Copyhold 
£ lands by Acturney, either in Court, or out 'of Court, And if the {aid ſurrender by the 
of ſaid Letters of Atturney of the lai 1lands holden by Copy , &c. be good or not was 
k 7 ) thedoubt which the Jury referred to the contideration ; And this caſe was argued 
41 of /, Xo at the Bart, in CMichaelmas, Hillary, and Eaſter , and this Term by the Juſtices ac 
FIPPP { der? Bench; andin this caſe 2 poines were moved, 1. Ifa ſurrend -r may be made by force 
Ahern ty of a Letter of Atturney. 2. Itthe Acturneys have purſued their authority. A3to the 
/ firlt ic was agrecd by all their Judges in their ſeveral ris wgs=a » that the ſurrender 


/ Sf 4 acl. inthecaſe at Bar made by Letter of Attorney, was good ; and their reaſon was, be- 
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cauſe that erery Copyholder having a cultomary eltate of Inherirance , may of Com- 
mon right, Without apy particular cultom jurrender his lands holden by Copy in full 
Court . and therefore in pleading the Copyholder needech not allege a Cutiom with- 
inthe Mnnor to (urrender inC ourt ; For that which is the uſage throughout Eng- 
land, is the Common Law, a*i is holden in 34 H. 8. br.Cuſtom 59.& 34 H.8. Dy. 
54. quod habetur corſuetudo mter Mercotor's yer toram Angliam, &c. 15 no 200d man- 
ner of aileging a cultom; tor that 1s the Common Law ; and in the book of E- 
r"ies, tit. Treſp. Diviſion Copyhold 1.fo. 568, no culiomis alleged ro enable a Copy- 
holder co ſurrender in full Court, vo more than thac a Co yhoider may make a Leatc 
for one year ; for that he may do by the general cuttom of the Realm, which is the 
Common Law. Vid. Bratton, lib, 2.cap. 8. Then if a Copyholder may ſurrcnder his 
eltate in Court by the general cuttom of the Realm , which 1s the Common Law , 
from thence it will tollow that he may do it by Arturney , asa thing incident by 
the Common Law : And that will more clearly appear if the reaſon of ſuch things 

which a man may do by Attorney be well conſidered. And therefore if a man 
hath a bare authority accompred wi ha Truſt , as Execurors have to ſell lands , they 
cannot ſell by A:turney ; bur ifa man hath anablolu'e authority, as owner of the 
land , there he may do it by Arturney , as C-ſti que uſe may , atter the Statute of 1 
R.;.an!bcfore the Statute of 27 H. 8. for Ceftur gue ſe hath an abſolute authority 
co dipoſe of the land at his will » without any contidence repoſed bim , as it appea- 
rethin 11 Elz. Dyer 283. and there is 3 Jedgement citedin 25 H,8, accordingly , 
azainſt the opinion of ſome Judges in 9 H.7. 24. But in thecale at Bar, the Copy- 
holder hath a cuſtomary eltate of Inheritance , and not an anthoricy or power only- 
Aiſo there is a difference betwixt a general ab(olute pow-r and authoricy as ownet of 
the land, as atoreſaid , and a particuiar power an. authority ( by him who hath bur 


2 particular Intereſt ) ro make lealcs for lite or years, And therefore if A. be Te- 
nant 
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pant tor i1e5 the remainder incail, &c..and A. hath power to make Leales for 21, 
ears rendring rent, &c, he canrot make a Leale for 21 years by Letter of Attorney 
} force of hi; power , becaute he hath pur a pariicular power which is perſonal to 

him : and fo was it reſolved 1n the cafe ot che Lady Greſhens at the Alliſes in Suffolk 

in Lent, 24 Eliz. by Wray and A nderſon Chief Juftices of Afliſe there. Alſo there 
are ſome things perional, and 1o inſeparably annexed to the perſon of a man, that he 

cannor doe them by another , as doing of Homage or Fealtie : So it is holden in 33 

E. 3. Treſpaſs 253+ the Lord may beat his Villein for cauſe or without cauſe, and the 

Villein ſhail not have any remedie; bur if the Lord commandeth another to beac his 

Villein without cauſes he ſhall have an aRion of battery againit him that bearech 

him ip ſuch cale. Soit the Lord Giltrein the Cartel of his Tenant although nothing 

be behind, -the Tenanc tor the reipeR ard duty which belongeth tothe L'rd , ſhall 
not have Treſpas vs et #r mis againit him; Bur ifthe Lord commandeth his Bailif, or 

Servant in ſuch caſe todilirein where nothing is behind, che Tenant ſhall have an 

a:tionof Treſpaſs vset armis againtt the Bailifor Servant, 2 H. 4.4. 11 H. 4, 75, 
i H.6.6. 9 H.7. 14- 

Liteon in his Chapter of Burgage holdeth, That where in a Borough he who is 
ſeiſed of Lands in fee may deviſe by cuſtom, there the Owner of the Lind may de- 
vie that his Executors (tall fell, which ſhall be Attornyes to him, 3 E, 3. Coron,7 10, 
by the Cultom ot a Manoor a Freehold ſhall paſs from one to another by ſurrender in 
Cour: » againtt the }1kipg ot che Lord, and where the cuſtom is ſuch, the Tenant may 
doe i: by Actorveyy vide 14 H.4. 1.by Harkford. 19 «Aſ.p. 9. 

And it wa3 laid, As he to whole ufe a ſurrender is made may be admitted by Ar. 
torney : lo a Copyholder may turrender by Attorney infull Court : and the caſe of 
Ceſtuy que nſe \cemeth to be a lironger cale,. becauſe that he whois tobe admitted is 


to doe Feal:ic, and none can doe Fcaltic but he who ſhall be admitted, and there. GG WAH 


fore in {uch caſe the Lord may ret ule to admit him by Attorney ; bur if he doe 2dmir 


| oa > - Oye 
him by Attorney 1- 1+ good enough, 44 = 
the Cutiom of a Mannor 1s, That the Copyholder out of Court may ſurrender into , 
the hands ot the Lord ot the Mannor by the hands of 2, Culijomary Tenancs, who in * 


Bur Hill, 28 Eliz., in Chapmans Cale it was holden inthe Kings Bench, That where 


efie< are bur iniirumency gr Agtornies otthe Copyholger.to-mke his ſurcender , that 
in ſuch Caſe the Copyholder by his Attorney catnok (urretiderinto the hands of the 
Lord by the hands of 2, Copyhuid Tenants; for in as much as in ſuch caſe the (urren- 
cer ought to be warranted by the Cuttom, the ſurrender without jpecial Cultom to 
warrant it: by Attcrney ſhall not be gpod. Alſo that were upon the matter by At- 
corney tO make a ſurrender by others who are buc Attorneys, for that is not warran- 
ted by tbe parcicular culiom of the Mannor co make a ſurrendet e ne of Court. But in 
the calc at bart the Commovy Law, and no particular Culttom dcth warrzne the ſur» 
render, and cherefore 1t may be well done according to the Rute and reaſon of the 
Common Law by Acrorney. Bur it was Reſolved; That'the Acrorney ovghe to pur- 
ſue the mater 2nd form of the ſurrender in ail points according tothe Cuſtom » as 
the Copiholder himſelf ought to have done; as it the ſurren4er by the Cnftom oughr 
to be by the Roll;, or by any other ching , cc in any other manner, the A:torney 
ought 10 prrſue it. Andrhe Chiet Juttice (aid, That the tlyle of Copyholder impor- 
reth 3. Things * 1. Nom, his Namc : 2: Origin m5 iis Commencement :* 3. Tirul, 
his afturance « his:Name is Tenant by Copyot Cort Roll, for his name is not Te- 
nant by Court Roll, bur by Copy of Court Roll;whois che fole Tenant by Law who 
toldeth by Copy of any Record, Charter;'Deed; or any other thips, 2; His Com- 
mercement, ad voluntatem donm: ; tor at the beginning' he was but a Tenant at the 
wilFofthe Lord; 3. His tile or atiurance, ſec#ndumconſucrudinen Maner:i , for the 
Cuffom ofthe Mannor hath fixed his eftare; apdafſiured'the Land ro him fo lopg as 
'be doth hisfervices and dunes, and pertormerh thre: Caltoms of the Mannor. And 
thereſore*Devbie faith in7 £4.19. That by che Catoryhe/is as well. inbericab'e to 
have che Land, as Tenanr to hold his Freenold by the Common Laws And it wag 
Reſdlved'that-the cale/was (tronger, becauſe the Lerterof Arcoray was male to thoſe 
who were Tenancs by'Copyy/&c. of the faid Mannor. But ic-was agreed, That where 
an Infaruc of the age of 15, years may make a Feoftmenty tharitie cannor docit by Ar- 
rormey) 
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retricy, becaute char Cuttom which epableth !a. perion dilabled by the Law , oughc 
to be 7 urſued, and an Iptanc can do nothing to pa(sany thing our of him by —_—_ 
Vide 31 H. 4. 33« «adit ſhould be hard, if mcn in priton, or ſick, or beyond the Sea, 
could noc make ſarrenders of rhcir Lands holden by Copy for payment of their cebrs, 
of prefermen: of advancement of cheur wivesand c 1Ularen, &c. Noce Reader, this is 
the firltcaſe I have known to be adjudged in the poior. 

2. It was Reſolved, That whemany one hath authoricy, as Artorney , to doe 2ny 

ching, he ough: ro doe it in his name. who giveththe authority ; for he appointeth 
the Attorney to be in his place, and co repreſent his perion ; and therefore the At 
l cannot do it inhis own name) nor as his own aR, bur in che name, and as the 
:& of him who givech the authority. And it was Objxxed, That in the caſe at barry 
That the Attorneys have madethe ſurrender in their own names; for the entry is, 
Quod idens Willielmus, et Stephanus, Oc. ſur ſur reddat, &c, It was an{vered and 
Reſolved by rhe whole Court, that they have well purſued their authoricy ; for firlt 
they ſhew their Letter of Artorney » and then they authoricate cis per pred. Liter ans 
eAtornat. dift, ſur ſuns reddideruns, &c, which is as much —_ as if they had ſaid, 
We as Attorneygof Thomas Combe ſurrender &c. and both cheſe ways are fufficicn: ' 
as he who hath a Letcer of Actorney to deliver ſeiſin ſaith, I as Actorney to 7, S. de. 
liver you ſeiſin ; Or I by force of a Lerter of Actorney deliver you Vceifin; and all 
that is well done, and in purſuance of his authority: Bur if Artorveys have power 
by writing to make Leaſes by Indencure for years, &c. they capnor make Indencures 
in their owp names, but in che namesof them who give them warrancy. Buc it a 
man by his own Wall deviteth that his Executors ſhall ſell his Land, and dieth, there 
che Executors intheir own name may tell the Land for neceſſity, becauſe that he who 
giveth chem authoricy nes ( which caketh etteR by his deach ) 1s dead; and 
yer in {uch cale che deviſre is in by the deviſor. 
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Mich. 8 ac, inthe Common Pleas, 
Henry Peytoes Caſc, 


and Alice re of a boale and 8 Garden in Godalming in che County of 
Swrrey, upon a demiſe made by Ane Hooks, 7 Aprilisy 8 Jac. Reges fot 5. years, and 
that the Defendancs the 10. day of April inthe 1ame year did ezeR him; &c. And 
the Defendants pleaded, - That after the ſaid Treſpaſs and Eje&ment,fc. 10 Mai 8. 
ſupr adit, apnd Goldalming pred. talis imter Rybertum et prefas. Henricum, tam de tranſ. 
grefſtone et ejattione pred, quan de omuibus alits querelis, debitis, ot debazis imer cox ante 
Pune babis. f altis, fregerperrnu5 ache. habebatur Concordia ; that in (atisfation of them 
the ſaid Robert one of the Defendants ſhould pay co the Plaintif 6 /. 1O y. at the tealt 
of S. Michael the Archangel then next followipg ; and for the true payment there - 
of he became bounden inan Obligation of 13 1. and pleaded the pertocmance there- 
oh, and Receipt of che ſaid (amat the Feaſt aforeſaid ; and thereupon the Plaincii 
did demurr in Law; and it was Objeaed, That this ation of EjeHione firme isin the 
reaky, and thetein the poſſeſſion ſhall be recovered by Habere facias peſſeſſionexs,and 
thereby the poſſeſſion and Inhericance ſhall be reveſted in the Lefior ; avd ihe cnuy 
of the Plaimtif oy vs hall abate his wriz, as.it isadjudged in. .6/Eliz. Dyer 
the Termis to be recovered. Soin an & jectione fir me) anci- 


H*2 Petoe t an Ejeflione firme again Robert Chittee and eAgner his wite, 


226. for inthig 
or 52 -: plea," 25 tsadjudged in Aiders Caſe. inthe 5, Part of my Reports, 


therealty.” 4nd ivations — realcy» alrhough it be 


but 2 Chacted, real accerd ia v0 pica ; and thereforc icis adjudged in. 1x H, 7. 13 6: 


That 
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That in an action of walte againit Leilee tor years, an accord executed is no PiCcas be- 
cauſe it is mixt with the realty ; by the lame realon in an Ejectione firme. Allothey 

did much cely upon 2, Rules puc in the caſe 1n7 E, 6, between Andrew and Bowghey, 
Dyer. 75. one, Thar 1n all cates where nothing but amends ſhall be recovered in Da- 
mages, th:re a Concord with execution thereot is a good plea z bur in this caſe of 
Ejectione firms, aliquid amplins et magis dignum (hall be recovered then damages , ſc. 

che Term. The other Rule put is, Inall ations grounded upon a wggng, as Ireipass 
Conſpiracie, Maintenance, and the like , where nothing in certainty is demanded» —\ 

nor 10 be recovered but damages, Concord 1s a good plea ; bur in this cale the aRi- / / 7 w4 
on is brought for the recovery ot the potſcihionof a houle and Lands demiled in cer: by 


caiv. But ic was granted, That if the Term incurr pendant the writ, there accord is © ©? © yp * 2 
a good plea, becaule that nothing ſhall be cecovered bur damages : So in an ation of « 0re'9 aodi7 
walte agzain{t Leſſee for years inthe tenwit: Ani Queſtion was made in argument as, , <R la 


moneſt the Serjeants, Whar ſhould be the reaſon wheretore whea a man is bound to 
deliver a horſe» &c. or to doe any collateral thing, wheretore the Obligee carroc by” 5 
accord bet wixt them, give money or other valuable thing io {atisfaction tacreot, a87Y/% oo, 
well as where he is bound to pay money, there he nay give a hotie, or apy other va-4* * EEE / 
l1able thing io ſ:tisfaRion thereof, pet 
And firſt it was Reſolved in this cale by the whole Court, That the accord in this * 
caſe was a good pla : for in all aRtons which iu; pcle the wrong to be done vi « ar - 
mis, (where Capias and Exigernt lie at th: Common Law as it appeareth in40 E. 3. 
25.3) H.6.6. 22 E.4-11. Plow, Comin the Lord Barkleys Caſe ) there accord is a 4 
oood plea, for the redeeming of his boy from impriſonment , ſothat men may doe | 
their buſineſs, which is good for the Commonwealin., And it was oblerved, that 
this a&ion of Ejectione firme includeth in ic ſelf an aftion of Treipals, as it appeareth 
by the commencemen!, the body, and che concluſion of the Wriz; for this Writ doth 
begin, Ss A. fecert te ſecurum ae clamore ſo proſequend. pone,&c. and in the like man- 
ner begins the writ of Treſpaſs ; the body of the writ of Ejectione firm. Quare vi & 
armis unum meſſuag. Fc, mravit, &c. and the writ of Treipals 1s , Quare wnum meſ- 
 ſuaginm fregit, et intravit, &c. andall the addicton in the Epectione Is, Etirſum 4 fir - 
ma ſua inde ejecit : the concluſion of both is, Er alia enormia es intubit ad grave dam- 
"um; and therefore the Treſpa(s isa great par of che ation ot £jectione firm, and the (6) 
Treſpaſs and Eje&ment are ſo woven an mixt together, chat they cannot be ſevered. = 
And without Quettion in Treſpals accord is a good plea , and by conlequence inan 
E jectione firm. And the entrie inan Ejectione firm. 18, Inpl'ito tran(p, et ejectionss fir- 
me, Andin 7 H.q.6- it is holden, That by force of the Act of 4. E. 3.cap. 6, which 
oiveth an aRion of Treſpaſs de bonis aſpo tatis in vita teſtatoris, That the Execurors 
{hall have an Ejectione firm, of EjeAment in vita teſt atoris, becauſe the fame 1s an ati- 
on of Treſpaſs. And in 44 E.3.22. the ation of Eject, firms. is called action of Tr. 1- ' 
paſs. And in 6 RJ. 2. Ejecrione firm, 2. that it is an ation of Treipais in ics nai ure * 4: 
Trinit. 26 H. 6. Rot. 27.coram Rege, In an eAppeal of CMahem, the writ 18 felonice, : 
yet for as much as it includeth Treipaſs,accord is adjudged to be a good plea, An' it 
was Reſolved, that in Raviſhment of Ward, accord 1s a good plea : becauſe in the 
2Rion at the Com. Law pon of Outlawry lay; an (o upon the tiat.of Weſt. 2.c. 35, 
And therfore it appeareth,that this caſe.is not like to anaQtion of walte agaiolt Leiiee 
for years,nor to the writ of Qua-e ejecit mfraterm',which is, Quare ei defo”ceat,&c, & 
without vi et 4rm#:: and yet for as much as in theſe alſo bur a Ciuarrel ſhall be recore- 
reds accord is a good plea. And therefore as tothe cale of ation of walle, in 11 H. 
7. 13. It was anſwered that the Caſe is ill printed, for 1, It it had been adjudged in 
11. H.7. truly, the ſame cale would never have been argued again by the Serjean's 
and Judgesin 13 H. 7.2. Andin 16 H.7.Gar.99. in Fiz. it was holden, That in an 
ation of walte againit Leſſee for years, accord is a good pleaz which the fame Judg- 
3 would never have done\if they themſelves had adjudged the ſame caſe tothe con. 
trary in ſo ſhort time before. Alſo diligent ſearch by the Prothono! aries. hath been 
made for the Record of the ſaidcale of 11 H.7. and none can be found. Anl1in H. 
6 E. 6. Reported by Serjeant Bendloes it was holden by the whole Court in the Com- 
mon Pleas, Thatin ab a&ion of waſte againſt Leſlee for years y accord is a g50d plea, 
And it was Reſolved, that the ſaid Rule in 7 E. 6. was confonant to the Law, ſcil.cet 
Terre That 
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"Wo Pegs Cale. OX. 
EI bs rothing bur amends 1s to be recovered io damages , there an accord, is a 


tea, but the 1ame doth nor oppoſe, Thar alchough a Chactel real or perſonal 
_ co be recovered: that accord ſhall be no plea ; for 1n Detinue of Charcers 
concerping Land in Fee, or Freehold, the Chartes chemſelves ſhall be recovered, 
and yer in ſuch cale accord is a good plea) as it is holden in 7 E. 4.23. The fame Law 


[79} of Detinue of a hore, or other perional goods; And the other Rule is allo crue, bur 
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25 the firſts the ſame» \implieth nor the Negative ; for where certainty is 0 
ro be recoveredfaccord allo 15 a good plea as in the caſe of Decinue of Charcers: 1n 
an ation of Nebr npon a Leaſe for years, there is a Cercainty demanded, and yer ac. 
cor.1 is a good plea, 25 1c 1s holden in 47 £.3. 24. & 16 H.7.24. 2 R,3.Debt 1c, 

And in this caſes to ſatisfie the ſaid Queiiion moved amonglt the Serzeants,a ditte- 
rence was taken berweena Condition in fa&t to doe a collateral as » aStO be bound 
in a (tatute to make a Feoffment, to yield a true accompr, and the like, for there ac- 
cord with execution for money or other thing, 1s no latisfaRion to ſave the forfe;. 
ture of the Condition, for the Contract b-ing made by writing to doe ſuch collate - 
ral a, cannot without writing in ſuch cafe be altered} as it is holden in 1 2 E.4, , ;, 
9 H.7. 4.4 H.8. Dyer 1« &c+ Bur when the Condition io a decd b; the original con- 
tra of (he parties is 10 pay money, there by accord amongſt the parties, any other 
thing may be given in latisfationot the money ; for as the Philoſopher ſaich, Nam. 


= mus oft menſura rerum cCOmmutandarum y which agreeth witha rule in Law, Res per 

pecurnnam eſt imatur, ef 02077 pecrnia per res) and in this lence IC 1S (rue, quod Pecunie obe. 
1 © /' "dimnt oma : But it is not foin any other cale ; and it 1s not material , whether the 
/4*=*money mentioned inthe Condition be a collaceral ſum, or be parcel of the Obligat i- 


on, or nor ; For if a man be bound by Obligation in 200 Quarters of Wheat, upon 
Condition to pay 20. the Obligor may by accord betwixt chem, give to him a horſe, 
ora gold Ring &c. in jatisfaction of the money, alttiough che money in luch cate is 
collateral ro the Obligation, And therefore 11 a man cnteofferh another by Deed, 
nuporſcondition that the Feoffor ſhall pay a ceriain ſum of money, &c. the Feoftor 
may by accord berwixt them give the Fottee a Horle, or a gold Ring, &c, in ſatisf1- 
ction 3 and yer the money in tuch caſe 1s collateral havipg ceſpeR to the L:nd, for 
if tender be made and refuſa}, he (hall never pay the moncy » therefore it is a meer 
collateral, quia reprobata pecnuna in hoc cafu l erat [olventem : and therewith aoreeth 
Lit. cap. (ondiriens, 79.b. So ita manby Obligation be bound in 100 Quarters of 
wheat, npon condicton to pay 50 Quarters, he cannot give money or other thing in 
{a'istaRion thereof, becaule the contract originally was not for money, but for a col- 
lateral thing: and in inch caſe it the Obl1goc cendreth the ſame at the day , and the 
other refuſeth, he ſhall plead the ſame, wichour laying that he is yer ready, becaiſe 
thar Corn is bown periiurum, and itisa charge tothe Obligor to keep it ; and lo was 
itholden in 28 H. 8.in the Common Pleas, as Carre/ hath Reported. So if a Man 
be bounden in a Scature, Recogniiance, or Obligation ; and afterwards a detealance 
ismadeto pay a lefſer ſum, now this ſum: in the defeaſince is collateral ; and there - 
fore if che Qbligoc cendreth the lame at th: day, an.{ ihe (ame is refuſed, the Oblivee 
(hall lole it for ev-r, as it is holſenin 33 FH. 6, 2, and yetin ſuch caſe the Oblicor by 
accord berwixt them, may give a Horte, &c. in tatisfationotche monzy in the de- 
tcalance, for the Contra was originally tor money. But if a manby Contra , or 
A ſſumyſit (without ceed) b: co deliver a horie or robuild a houſe, or to doe any 0- 
ther collateral thing, there money may b- paid by accord in ſatis'a gion of ſuch cor» 
tract : For as a contraRt upon conlidetation may commence by word: ſo by agreement 
by word for any valuable coni1deration, 1t may be diflolved ; and ſo you will beccer 
ugdertiand the reaſon of your books, in 12 H.4. 23. 33 H.6.2. 22H.6.5 8. 7 Eq. 
4.6, 20E.4-1.6, 2 H.7.4.9 H.7-4.18. 16 H,7.13.4 H.8. Dy:r 1.,19H. 8. 
12. 22 E.3.5-4-26 E, 3. Ammity 45. Andevery accord, ought to be full, com- 
vleats and perfeR, tor if divers things ate to be performed by accord, the performance 
O! arr 1s not ſufficient; but all onehttobe ormed, and therewich aoreeth 17 E.4. 
2. 6 H.7:10. Plow. Com. 5. Alſo ifthe thing be to be performed at a day to come, 
tend c and refuſal 1s not Cufhictent withouraRuil ſatisfaction and acceptance. And 
a-cor4s ate favoured in Law, becauſe that Expedit Reipublice ut ſit finis litinms : & con- 
cordia parve ret creſcunt, diſcordia maxima dilabuntur, Vide 30 E, Jo4. 232 £,4. 25. 

Th: 
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be Biſhop of Barthes calc, 11 R. 2. barr, 243. 16 £44.11, 19 El 2, Dyer ; 56. And 
ina writ of Covenant for want of Revarations although the action 15 tounded won a 
deed, yer 61s mixt wich wrong, tor which damag-s ſhall be recovered, Ic was ag- 
judged Paſch. 3 Jacobi 1033. between Edex and Blake, that accord with ſatisfaction 
was a good plea 1n barr, ; 

And it was Reſolved inthe caſe at barr, That the accord and ſatisfaction by one 
ſhould diſcharge ail che Eje&ors and Treipaſſors. Fide 13E.4.1.3 5F.6.6H.7.36H.6. 
cit. Barr, And ot antient time that the Term was recovered in Eject.firmapoeareth by 
Bracton lib,4.c4p.36. fe220, in traciat ae + ffiſe nove difſei/ne, Dictun eſt ſupra qualiter 
quis reititwatur cum faerit ejectws de liberi temem. nto ſo, Nunc dicendsm eſt /i quis e16- 
ciatur ac uſu fructngvel uſu e: habitatione alicnyus tenementi quod tennit ad terminum ann - 
rum ante te/ minum ſunm, And there againlt the Lellor hetaith, Thar the Leflee ſhall 
have a Writ of Covenant, againit his Vndee he (hall have a Q#are ejecit infra termi- 
»ums and as well againlt the Leſlor as againit a tiranger Ejectione firme: and there a 
lictle after he ſaith, Nox magis poterit aliquis firmarimm ejicere de firma ſua auam te 
nentem aliquem de libero tenemento ſus, et wade /1 ille ejece? it qui tradidit ſeifmnam \ id t 
poſſeſſronems reftitnar cum dammis > Steamers alins quam quit tradidit ejecerit, (i hoc cum 
authornate et voluntate tradentis ; wer 9, tenerny þ-c judicio, wins proper factam , alins 
proptey amboritatem, Si antem ſine volumtate, tune tenetny ejector uirig,ytans Domino Pro- 
prietatis quam firmario » firmario per illud breve Domino propreetatis per Afſiſam no : 
d:([ciſine, Et unns rehabeat terminum cum damnis , & alixa liberum tenementum ſunm 
ſine damnry, By which it appeareth how the Law was takes in the Reignof H, 3. 
which was the time that Bracton wrote, Ing E. 3. Quare ejecet infra terminum 4. it 
was adjudged, That the Plzineif in this action fhould recover his Terrx and damages: 
And the like Judgements aregiven in 18 E, 2, andin20 FE. 2.6. pl. 5.8 6. which 
agree with Bratton, And with him'F. N. B. 197. 4ndin 38 Aſ.p.g. And 12 H. 
4.10, in Ejectione cuſtodie the Term (hall be reco yered peri raiwoze in Ejectione firms. 
See 44 E. 3. 22. in Oyer and Terminer, And itisholdenin 11 H. 6.4. that although 
the Term be incurred pendant che Writ of Ejectroze firm. the writ ſhall abate. 7 Ht. 
4.16, 12 H.6.8. 33 H. 6.42. 38 H.6.29. 7E44+6. 21E.4. 30.& 1 3 H.7.21, 
that the Term ſhall be recovered in Ejecrione firm. And 14 H. 7. in an Evectione fir- 
me brought againkt a firanger inthe Common Pleas, the Plaintif had Judgement wo 
recover his Term, and therenpon the Defendant brought a writ of Error , and the 
Judgement was affirmed, and execution awar-ed io the Plaintif, And in eAnno 17 
H. 8. ſuch Judgement was given the Common Pleas, That the Plaintit in an E.- 
1ectione firme (hould recover his Term ard damages , as Juftice Fiizh. Reporteth in 
his /V. B. 220 H. and the'book of 6 R. 2, Erectione frme is 111 Revorced) for it ſeem: 
eth the Cqurt agreed only to the ſaying of Be/krap, That if the Leflee be onlied by 
the Leſſor, that he might recover his Tefm in a writ of Covenant : And afterwards 
inthe ſame caſe Belknap faiths That at rhe Common Law. it che Leſſee be outied by a 
firanger, an Ejectione firmelieth : And to what purpoſe was this Wric intiicured , it 
thereby the Term ſhall not be recovered , for he ſhall nor recover damages but for 
the Ejectment only, Vide 19 He 6. 56. 37 H. 6.8. 

And it was allo Reſo'yed, Thit ina Writ of Quare ejccir infra term inum , 2ccor. 
was a good plea, Andafterwards in the principal caſ: Judgement was given for the 
P}11ntf. Note Readerythe belt and moſt ſecure pleading of an accord, is io plead 
it by way of ſatisfaction; and not by way of accord ; for it he plead ic by way of ac- 
cord, he onohe ro plead the precife execution thereof in all, and it he fajl of any part 
thereof, his plea is inſuſietent ; bur by way of ſatisfaction he ſhali plead no more, 
then the DefenJanr paid rothe Plaintit 67. 1072, in foll ſatisfaction of the ſame 2cti- 
on» the which the Plaineif received. Jndgement, if he ought to hate any ation ? 
And the ſame is well a5proved by the book in19 H.6. 29. in a writ of Forger of 
falſe deeds ; Markbam Serjeant for the Defendant, by proreltation that he did not 
forge, who pleaded, That the Defendant eave to the Plain 1f a Gallon of wine ir. (: . 
tista inn of the aRionz which Gatlon'ef wine the Plaintif did 2ccevt of, &c. Judge- 
ment if Ation > And Forteſtue Serjeant of Covrcel with the Plaimiif 4 it is nor any 
plea, unleſs you ſay, That there was an accord berwixt the Plaintit and Detendzn: , 
&c. Newton the chief Juſtice who gave the Riie 1n the eaſe, That is the bef? viewd- 


TETE AL ir.» 


. 
- 


Zou 
Q 
= 


Cu 


A 


—a__—_ Ld ceeroea—o 


882 


ing which Harkvam hath pleaded 1n my concetc, and {ubltanal enough, tor if he 
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Agnes Gores Caſe, _ Parr, XF, 
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hai h eiven the Plaintifa Gallon of wine for the Treſpats, which the Plaintifhath re. 
ceived) what would you then have more ? And afterwards Forteſtxe detyed the re- 


ceipt cf the Gallon of wine in ſatistaRion of chat Treſpals. 


Mich, 9 Jacobi, 


Agnes Gores Calc, 


(V1) Bi: Flemivg chief Juſtice, and Tanfield Chief Baron, Jultices of Aiiſe this caſe 


PHY 


Wo, / 
"PH "4 + Gy A the Phyſician, and informed him of the Accidents, who ſent for the ſaid Marin the 
BY YL 445 4 *Y Apothecary, and asked him it he had made the ſaid Electuary accordiny to his di- 


Gd 


C ., Electuary, carried the ſaid box with the laid Electuary 21 CMaii to the ſaid Gray 


fell out before them in their Wellern Circuic, Agnes the daughter of Koper 
macied one Gore, Gore became tick, Roper the Father ingood will tothe laid Go c his 
Son- in-Law, went to one Dr. Gray a Phylician for his advice, who made a Receipt 
directed toone Martyn his Apothecary, toran Electuary to be made, which the laid 
Martyn made, and ſent the {ame tothe ſaid Gore; Agnes the wite of Gore (ecre; ly 
mingled Ratsbane with the laid Electuary , to the intent therewith to POylon her 


+ Hen fr Husband, and afterward 18 ai; the gave pare of it co her Husband, who cat theres 
v/rrand Jenny became grievous fick : The ſame day-Reper the Father eat part of it, and 


preſently became alſo lick, 19 Mais C, eat. pagt of it, and became allo lick ; bur 211 
theſe recovered and are yet alive. The {a1d Roperobſerving the working of the ſaid 


,- rection, who anſwered that he had, in a'i chings buc in-one, which he had not in his 
__. ..,Fhop, but put io another thing of the ſame opecation, which the ſaid Dr, Gray well 


(6) 


approvedof; Whereupon TAnrtyn the Apothecary ſaid, To the end that you may 
know that I have not pur any thing in ity which I my. felt will not eat, 1 will before 
you eat part of it, and thereupon 4ſartyn took the box, and with his knife mingled 
and (tired rogether the ſaid Electuary, and took and eat part of it, of which he died 
the 22 of May following. The Queltion was, if upon all this marrer Agnes had 
committed Murder. Andthiscale was delivered in writing to all the Judges of Eng- 
landitohaie their opinions inthe caſe, And the doubt.was , Becaule thar Martyn 
himſe!t of his own head, without incitationor ptocurement of any , not only eat of 
the ſaid Electuary, but he himleli mingled and ltirred irtogether , which mixing and 
{tirring had fo incorporated the poylon with the Electuary, that it made the working 
more totcible than the commixture which the (214 Agnes had maiie ; For notwiths 
Harding the mixcure which Agnes had made, thoſe who eat of it were fick , bur yer 
live, but che mixture which Marys hath made by mivgling and {iirring of ic with his 
knitz, made the working of the poylon more forcible, and was the occalion of his 
death. Anditchis Cucumitance will make a Lifference, between this caſe and Saus- 
ders caſe in Plow. Com. 474. was the Queliion. | 
And it was rejolved by all the Judges that the ſaid Aune was guiky of the murdec 

of the {aid Afartyn, for the Law doth joyn the murderous intent of Agres in put - 

tirg the poyſon into the Electurry to kill her Husband,with the event which follow- 

eth upon ic ; ſc. the death of artyn, and the Any. of the poylon into the Electu- 

ary is the occafion and cauſe; and the poyſoning and death of che, {aid Adartys is the 
erent, quia evemns eft quiex cauſa ſequiturs & dicuntur.Erienys quia ex canjis eveni. 
wir. And the (tiring of the Electuary by farts with his kvife without the putring 

in of the poylon by eA gnes could not have been the cauſe of his death. 

And it was alſo Relolved, That if A. putteth poyſon into a Por of ware, &c. to 
the intent to poylon B. and jerteth itinaplace where he luppoleth B, will come 
and drink of it ; and by accicent C. (co whom A. hath no malice) cometh, and of his 


own 


—_—_ 


own head taketh the pot and drinkerh of ir; of which poylon he dyert , che fame is 
Mucder in 4. for the Law doth couple the event with the intention , and the end 
with tht caufe. And in'the ſame caſe if C: rhinking thar (ogar is inthe wine,(licrech 
it wi ir kiife, and drinketh of ir, ir will noc alter the cafe; fot che King by reaſon of 
che bs | ing in of the poyſon upon a murderous intent) hath Joſt a SubjeR ; and there- 
fore in La ' he who putteth inthe poy!on with Hit znd telonionsincenc, ſhall anſwer 
for ir. But if one prepare Rarsbane to kill Rars and Mice, and other Vermine; and 
leaverh che fame in certain places to thar purpoſe,-#nd with no/ill intent, and one 
finding it eateth it, it is nor felony; becauſe he who prepareth the poyfon hath no ill 
or felogious intent ; but when one prepareth poyſony wittra felonious intent to kill 
any reaſonable creature, whatſoever reafonable creature be killed with ic, he who 
hath che iff and felonious inrenc (hall be paniſhedtheretore, for he is as greac an of- 
fendot, as if his intent againſt the orher party had takeneffeR. And if the Law ſhould 
pot be ſuch, this horrible and bieynous offence ſhould be unpuniſhed , which ſhould 
be miſchievous) and a gfeat defeR in'ttic'Law. | 
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Mich. g Jaati.In the Common Plcas, 
Comms Caſe, 


N 2 Revlevin betwen Job» (rane Plaintif, and Bartholmew Colpit Defendant,which 
began Triwit, 6 Jacob; Rot. 1611. inthe Common Pleas the caſe was ſuch, Hewry 
Comry Eſquire was ſeiſed of 2. acres of Latd in Tadde'S. Giles in the County of Cam- 
bridge, by deſcent from his Father, in his demeſneas of tee, and held them of pyyliam 
Stermyn Eſquire, as of his Mannor of Richerds, by Fealcy, and 1 3 d. rene, avd furte co 
che Conrr of the (aid Mannor, &c. Willkes Stermyn'entcotfed Joby Welby Gem. in fee 
of rhe ſaid Mannor; to which Feoffment the ſaid Henry Com then being within age 
of 2 1-yeatrs, [c. of the tge of 20. years did actorn ;- and if this atrormment were good 
or not to bind the ſaid Hemry to the paymenr of theaid Services, or not upon a [pe- 
cial Verdi& found at the Aſſes in che Councy of Cambridge, was the Queſtion. 
And it was ObjeRed, That this accornmenc ſhall goc bind the Infanc , becauſe if ic 
ſhall be good it ſhall rurm co his prejudice,andthe Law doth proce Infanrs from ſuch 
prejudice during their minority , qui« fere' omnibus minor ata & nxori ſub poreſtare 
virs ſwcewrritwr; and when an Infant hath the Tenancy by diſcenc he ſhall have his age 
ina Per que ſeronia; andin ſuch caſe when the Iofant at full age atrorneth, the Lord 
ſhall loſe the arrerages _— minority as it was colleRed upon the opinion of 
Thory in 26 E. 3.63, Thevitrhe (cnn er 511 rm the Kings wric to 
attorn durivg his minority, (which trencherh co his tro «ec him of the 
arrerages incurred duritig his minority ;) 4 fortiors bis actornment in pics ſhall noc 
onjutics himnor berr hm of rhe privilege and immunicy which the Law giverh bim 
during his minoriry infſach cafe ; buc they conceived, that if the Infant had the Te- 
nancy by purchaſe, in ſuch caſe he ſhould be driven to attorn, becauſe that in caſe of 
his own porchaſe he ſhall noc have his age * Andinthe cafe ac barr , for as much as 
the {aid Hewry had the Tenancy by deſcenc, and was within age, his atrornment ſhall 
not bind him toc him wirh che erreapes during his minoricy. It was alſo Ob- 
zjeced, Thar ifan I who hath che Tenancy by deſcent ſhall be compelled in a 
Per que ſervitia to-artorn yet for as much as in the cafe ar barr he hath raken his e- 
fare by Feoffment in pezs of the Mannor, &c. and hath not caken his eftate by fine, 
apon which he might have a Per que ſereonia, his atrornment in p4is ſhall por binde 
him, for as much as in this caſc he is not compelled ro artorn, Asto this, it was an- 
ſwered and Reſolved by the whole Courr, ſc. wy Chief Juſtice, Walmſley, Warburton, 
ett 3 and 
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or rare Jatlegss, That indhecale at Barr cþg Atoronept was good » af Thould 

ind the inaht,. 2 + Hg £525 2720s 1b wil edt 1c ni ak, * 
ASTERE wa Keſalred| by bs > Ae 104 £4 que | vie aginl a9 rſr 
who hath the Tenancy by diſcenfy tha be ſhall not baye, hys agg.» aod the; realoy is 
becauſe the Lord at fic it dig ih che Lap OD ts he Tepan 
ſhould hold ofhim , and ſhould ggeving (graaces, and tly tepe - 
and the Tenant Ns ac ANY £alied, | 
he hath benefic andavail over. 

which be payeth cothe Lord; 


+4 013 # +- 
E Pur» 


< | fexton a 


he Loc. refore 14.(hall be #g4ipſt | 
' poſe of the creation of the 3enu;e;,that when the, ihe the ] Ebancy Peravail by 
deicent thac be ſhall not paythe yea $c«.. whic Ws tclerved upon the cre- 
ation of the T. nancy ;andthatzs ih 


: y&arly rents Ste, WAN W3 
c3sthe reaſon that the heiro the Tepancrbe Fat the 
Tenancy by deſcenc,, may be FhJroinegior the ren » ve. Flog difing his mino- 
riry , and therefore be ſhall nor | are his age »,#14.4 Ma,Djer 173. AndV1d; 21 FE. 
3. Age 85.andin Avowry, & 7 E. 2. Ag Jos writ of Melne the pirol ſhall 
noc demurr for the Nonage afthe Plaintit, becauſe ic is not reaſon that the” Infanc 
ſhall be ditireined for the lervices of the Meſne during his Nonage , and ſhall nor 
have any remedy till his fill age ;.bur foraſmuch as bis Nonage doth not privilege 
him from che payment of rent during his Nonage » the Law allo will give remedy to 
him during his Nonage, But in'a Writ of cuſtoms and lervices (which 1s a 


” "5 w Wric of righe in hy iv - 
la /t : < IS. DALULE, » ' I Þ be given ) a 
by / v$ 4 gainlt an - who is in Wu eels v1 OL I} LL. 148, 18 ad- 
8 7 9M / .j:dged rhat he (hall have his Age, So in a Ceſſavit againſt an Infant who hath 
"3, cy :4 the Tenancy by diſcent , he ſhall hay | his Age , although ic be of his own 
—XF> Ceſſor ; becauſe he cannot know/awhar anenges to render before Judgement , 
OY, 4 6 ] . and this is a Writ cf Right in his nature, and it he makech no true render , 
is H{c (</c / he hall loſe his land, and fo it is adjadged in 28 E. 3. 99. id. 9 E. 3. 50. 
i4 E. 3: eAgr 88. 31 E, go'Age 54412] Es, 2. «Age 132, Bur although 

. / 4, Jan Anfant doe-fattorn in a Per waa ſervitia ». it can be. no miſchief co him 
Pe  , ler. notwithlianding bis Arcorntnent gvithia age , he may at full age, diſclaiqz 
bhug © , to. hold of him or ſay-, thav be:bolderb not, of him. -or acknowledge that 
64 47%” be holdeth of him, buc| by Leſſer! ar cher ſervices, and therewith agree 5; 26 E.3. 
63432 E.3. Per queſirvgand Age339ic2E,2: Age 77,0 78537 H.8.hr. Atornmen.. 
And Coke Chief ukice cited the bdok i043 £4:3+ 5, Whete 30: a; Quid juris clamas 
brought by ap lafape within 4geae « wha ſaid that he held che land tor term. of lite, 
of che leaſe of the Auceltor of the Infants who granted by deed , chat he ſhould nor 

be impeached of walic , which he hewed forth in Caurc » apd (aid that he was rea - 
dy toattorn, ſaving to himthe advantage by the deed ;- and becaule the Plaincit 

was within age , he capnot, knowe'the Deed during his Nonage it was adjudged, he 

ſhould attend (1ll his full age.;., And further-be taid, Thathe hath ſeen an old Re- 

port in Writing , ip 32 E. 3.i0 which in the:ſame caſe the.lofanc when he cometh 

ro his full age , and the Defendant doth atrorn by Judgement of the Court , thar the 

{ame ſhall not turn the Infarc40-apy prejudice ;. for although that the Artornmenc be 

afrcr-his full age ; yer foraſmuch. as no Lacheiſe was in the Infant ; but chat he 

vrought his writ of Q=:d Faris chamar to compell the Tenant co atcorn, the delay 

which is till histull age ( which. the Lyw provideth forhis benefic ) ſhall not.curn 9 

his prezudice , and therefore, by Judgement of Law ( which doth wrong to none) he 

ſhall have aſmych adyantage as well tor che arzerages ofthe renc , cr for walte done , 

251i the Tenant had atcorned atthe.time of higplea pleaded... 2. It was Relolvel , 

That althoughthe Infant ip the cale at Bar waynot compelliable co attorn , becauic 

the Manoot was pot conveyed by hae z- yet becauſe that by a mean he was compel- 

lable roattorn, ſc.ifa ine had been levied, the atrorgment was good : And (o it 

is holden in 9 E.3. 38.in,Walte ; That chough the husband ont of Court do a thing 

which he and his wite may be drivento do by Law , the thing ſhall be eſtabliſhed , 

and cherewith agreeth 8 E,4-4+/ 11 R. 2. Waſte 98. and for that equal partition in 

luch calc ſhall bind , the ſame Law, if the husband and wife atrorn in pas ro a granc 
by deed, tne ſame ſhall bind.the wife » and theremich agreeth 1 5 E. 3. Artornmmen » 
| k 3 Es 


ol 


PacclX,, Pinchoas Cale. {5 885 


3 E« 3+. 42+ dir. Jobs Beſviler.Cale > 44 Es Jn Fines 37, 
3- Accorgmeat doth not give any interelt., bur 15 but a bare alſent, and therefore 
11 H.7. 13-itisno Infranchilement to.@ Yillain , and: cappot be upon condition z 
as it is relolvad in Tookerscalg, i0 the 2-part of my Reporis« : | 
4. The end of av actornmeat is to pertect agrant, and che Law doth farour the 
coniummation and perietionat things; tor the end is all, Einz coronat orm; And 
with chis reſolution agree the-books in 12 £.4: 3. & 4. where it is holden, That (£6) 
Tevanc intayl ,an Iotant, Feme Covert may be bound by an Attornmenc gratis in 
pais; Andin 18 H.6,2., Forteſcne holdetty; That it one gramteth the tervices of his 
Tenant who 18 within age , who within age attorneth , ſhall be afterwards in an 
Ayowrie admigted to ſay that he was withinage at the time! of the Attornment ? | 
ſay not » for.he did bur that which he ought to doy theretore the Autornment 13 
oo0d. AndafterwardJudgeinent was enired for the Avowant accordiogly, 


—____ 


—_— 
—c —_—_— 


a ge” RD ———— —_— , —— 


Pinchors Ca le, 


Error. 


Rinit. 7 jc. Regis , Rot. 533+ in the Kings Bench; Edward Pinchon, #nJ Ki- f) 
| © chard VVeſton Knights Executorsof JeromVVeſton Knight, Executor of Roſe Pin- 
chox were Plaintifs againk Tho, Legate Eſquire, Execntor of John Legate Defendants 
in an ation upon the cale , And declared where the laid Roſe 7 Feb, 1595, Mmutuo 
dediſſet &t accommodaſſet prefato Johanni Legate 200 /. legalis monete Avgliz » idem 
Johannes in conſider atione inde adturc et ibidem ſuper ſe aſſumpſit F prefare Roſx in vita 
ſua fidelier promiſit , quod ipſe id:m Johannes Legate 2001. legalis monete Avgliz ct- 
dem Ro(z, executoribus, vel adminiftratoribus ſuis, cum inde requiſitus eſt, bene & fi- 
deliter ſolvere et contemare vellet, Fc, ac licet bona &t catalla gue furrint pred. Johannes 
Legare gg” mortis ſus adm1 us pred. Thome poſt 1p/ins Johanuis mortem , devene-+ 
rTWnt , &t AdNHC in manibus ipfus Thomz exiſtunt ſu ffictentia ; tam ad folverd, & cxone- 
rand. omnia debita et funcralia expenſ, eruſdem Johannis quam ad ſatifacierd. predilt. 
Edwardo & Richardo, de pred. ducentis libris , non ſolver, &c. The Defendant plead- 
ed that he made no ({uch promile ; and ic was found for the PJaintifs, and upon the» 
verdict Judgement given or the Plaintifs: Upon which Judgement a writ of Error 
was brought : And in this cale the Principal Error which was aſſigned was, That no 

a&ion upon the caſe upon an A ſump for payment okthe aid deb licth avaintt Ex- 
. ECurors, Ww 

And it was argued for the Plainrif in the wric of Ecror , That the ation did nor 

lie; 'for it is a Maxim in Law , That Executors ſhall not be charged with a ſimple 
contract , and that for 2 reatons ; one becaule that ty the preſumption of Law they 
cannot have knowledg neither of the begintivpg of the debe, being by word without (87) 
writing » nor ofthecontinnance of ic, becauſe the Teſtator might pay him privately 
derwixt themſelves, and therefore it isadjudgedin 15 E,4. 16, That an action of 
Debr lyerh nor againit Executors for the mear apd drink of the Teliator, althouvh ic 
be of neceſſity , andfor which an Infanc ſhall be bound for his contempe ; as it is 
holden in 18 E. 4.2, and 21 H.6.31.6.i4.41 E. 3.23.25 E.3.40. Sono ation of 
Debt lieth againſt the Execucors of the Lord for the ſurplulage of the accompt be- 
fore Auditors , for the reaſons and cauſes aforeſaid; and thele are ſtronger caſes than 
the caſc at che Bar: Andifan aRion uron the caſe lie 29ainft Executors , the ſame 


ſha:1 
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886 

ſhall impugne the laid Maxim at the Common Law 7 #ot- every contract excecutory 
doth imply an A fiumpſic in Law \ agd by conſequence the Execmors ſhall be charg- 
cd withevery Comract executory , 'which ſhall be direRly againſt the faid Maxim, 
Aiſo another reaſon was added z Thar this/aRion upory the caſ: npon Afſwmppe, is a 
anal ation , anddierh with the perſon, avd therefore lierh not againſt Exe- 
Eucors nomore than if a Gaoler ſuftcrecth one who is in execntion" © eſcape, the 
Plaintifmight bave an aRion upon the caſe art the Common Law againſt the Goaler; 
bur after the death of the Gaoler no aRionlieth againfihis Executors 4 for that was 
orounded upon a wrong » which dieth with'the perſon. Fid. 41 4f.pit 5. and 40 

E, 3. Excemors 74, Ki F/ D0 TY. © 

And this caſe depended in confideration divers Terms and afrer trany arguments 

by Counſel on both lides'> ard conference amongſt the Judges z viz. Coke Chief In- 
{tice of the Common Pleas y Tanfield Chief Baron, Farbwrion Juſtice, Baron Svigge, 
Baron Alhem, Foſter Jullice, and Baron Bromely , It was reſolved by them all »n4 
voce , xullo comradiceme » That the action upon the caſe inthe caſe at Barr did well 
lie agaioft rhe Ex.cutors;, apdrhar not oply withour impugning any Rule or reaſon 
ofLaw » or any book Reiolved in the point, bur alſo well warranted and confirmed 
by diverſe authorivies in Law) Judge nts, and Reſolutions late and antient, And 
2 _ as to the Objections which hay de ( for the confuting of them is a con- 
Jan £4214 fumation that the ation doth well lie.) To which it was anſwered, That the ſaid 
=. .., tehowbookinty E.4, is , That Debt lyeth not againſt Executors upon a contraQt for 
77284 "< -c«/ "mea and driok cf che Teltator , but the reaſon thereof is not, ( as hath been urged ) 
- oY. cauſe the Execu.ors cannot have knowlege of the concraR, nor of the continuance. 
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2, A. T-aw which isgiven inthe book in the ſame Calc is , and becauſe che Teltaror might 


"© have wage {his Law, it was ruled that the Plaintif ſhould rake nothing by his Writ. 
And the like Ju 'gement is in the fame year, fol 25. 4, That an aRion of debr lieth 
not againtExecucors (an1 the reaſon ot the Judgement 1s ) for know , That a man 
(hall never hare an aRion apainlt the Execucors( where.the Teſtaror in his life time 
might hare waged his Law ) and the reaſop thereof is becauſe the Executors ſhall be 
deprived of the benefic of waging of Law » if an aRion ſhall lic againſt chem; which 
reaſon (irong}y provethy that in the caſe at Bar the aton will lie againſt the Execu- 
cors, becauſecthe Teltator inan aRion upon the caſe againſt him, could not wage 
his Law ; and therefore his Executors ſhall not be deprived of it. But if a priſoner 
in the Tower for Trealon hath meat and drink from the Lieutenant , and dieth » the 
Liemerant ſhall have an a&ion of debt againſt his Executors for the meat and drink 
ofthe. Teitator » and the reaſon is, b<caule ip ſuch caſe the Teftator could not wage 
his Law, asit is adjudged in 27 H, 6.4. in Thomas Badulgates Caſe, and the rea- 
lon why no wager of Law lyeth in ſuch caſe 1s, becauſe that every Gaoler ought to 
keep hi; Priſoner in ſa/vae: autta (»ſtodia, fo that ſuch Priſoner by the Common 
Law ſhall avoid a decent calt , and a fine levied during hisimpriſoment, becauſe the 
Lay pretumeth that he, in reſpe& of his ſtri& keeping cannor have knowledge of a 
dific1(tn or a fine to command an entrie., or claim o be made, and therefore the 

MT Keepers ina manner compelled to find vifuals to his priſoner; and therefore the pri- 

{5ner (hall nor wasHdis Law@ in ſuch caſe. Bur if A. agreeth wich B. for his Com- 
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___ thereof » becaule the Teltator might have privately paid ic: Bur the reaſon of the 
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PF}: / . /f« ons by the week or month, &c. there in debt brought 2gzinlt A. he ſhall wage his 
EE, »/>;, Liw; 28the booksare adjudged in 22 H,6.13.6. 9E.4.1. Vid. 39 H.6. 18,6, 
2-7 If Viarcalct or Common Innkceper bringethan ation for bis gueſts. vyutuals deli- 
Conn vere rohim, the guelt may wage his Law; for a Viaualer or Innkeeper 1s not 

Te + fe fr conpellable ro deliver vicuals c1ll he be paid for them in hand. And cherewith a: 

i / | oreeth 10 H. 7, 8. 4. 

A ln 4 H. 6. 19.6. R,G. brought an a&ion of debt of 10 marks againt Tho. Timber 
hull, and others execntors of William Webbe,, and declared that the Teliator had te- 
tained the Plaintif wich him fora year, inthe arc of limming of books , paying 
10 marks by the year ; and there CAartin held that the ation was not maintaine- 
ble againlt the execurors , and took a difference berweenthe caſe ofa Labourer and 
a Limmer ; for a Common Labourer ſhall be forced co labour in deipice of him, and 


his falary 15 certain by rhe Sracute , which it is not reaſon the ſervant ſhould loſe bY 
| the 
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the death of. his Matter , where he was bound by the Law tocrve , which thalt not 
be laid his default , bar the AR of the Layy ; but in ihe caleof a Limmer he was not 
torced by the Law to (erve, and 1o when he made che contract it was his own act 

and tolly., and not the act of the Law ; an.i he might have tak-n a ipeciaity- And 

chen opimon] of CALariis, in this caſe is}good Law ; Bur the true ceaton ot his 
ditterence is , becauſe that in this caſe ofa Common Labourer , the Teitator conld 

.not have waged his Law , as he might have done in the cale of the Limmer, An4 

the lame appearethin11 H.6.48. Wnere the Gardian of the Fcicrs Minors of Co- 
ventry brought an action of debr avain't J» Burton of Coventrie Executor of juin Got , 

and declared how the laid John Goot retained at Coventrie fobn Breden, one of the Fri- 

ers ot the laid Gardian inthe ſaid honle, by licenle ot the Garui.n, to lay Malice tor 

him by the year; and alſo did retain him co ay Saint Gregories Trentall in che next 

year ater, and ſhewed in what ſervices Saint G-egories Irentall did conlilt , raking 

tor the fame 40 s., and within 4 days after Joh» Goot died , an1made the Defcndanc 

his Execucor , and the laid John» Bwrton granted and gave ſurety to pay the ſaid tum wo 

do the 1aid (ervice, according to the Reteiner of the Teltator ; which divine ſervi- 

ces he had done according tothe (ai ! retainer ; and that the whole tallary was be- 

hind. And there a good difterence is taker, A Labourer may have an action of 

Debt agaiolt Executors, wichout a |pecialty, becauſe he ſhall be torced co ſerve ut he 

be required by the Statute, and the Tettator ſhall not wage his Law in tuch cale, 
becauie the L1bourcr ſhall he bound to lerve him: Burhere a Prielt or a Fier is noc 
bound to ſerve by no Law in ſaying Maile it he will not agree to 1t; and tor this 

caule the Tetiator micht have waged his Law , an1 in every Ca'e where 

che Teitator might have waged his Law» the a&tion ſhall noc be maincainable 
againlt his Executors, without a ſpecialty ; tor the Execurors cannot wage their Law 

ot anothers contract, And thar 1s the reaſon that a Quo minxs lieth in the Exche- 

quer for the death of the Teſtator upon a ſimple comract, becaulc the Teitacor nim- 

ielf could nor in ſuch cale wage his Law ; and yet it may be ſaid, that the Executor { ) /. 


cannot by preſumption of Law have knowledge of the beginning or continuance ot 
ir ; butthele are not material , for the wager of Law 15 the true ceaſon and cauſe al- 
lowed by the Liw. And therewith agreeth 8 H. 5. lex 66. 32 H. 6.24, =—_ 
In 2 H. 4. 4 B. Lawrence Saint Marti: retained one tor the term of his life in 
time of peace and war, for 5 /.per an:wm, which lervice he as Servant did for 2 years, 
for which he brought his action of debt againit Job» Beken and others Executors of 
the laid Lawrence yaint Martin, and Juig:ment was given againlt the Plaincif, for 
the reaſon, and upon the difference aforeſaid » Vid. 39 H.6. 18.6. And therefore 
the Judgement in Slades c.ſe ( which was reſolved by the advice of all he Judge sin 
the Exchquer Chamber in 44 Eliz. as it aypeareth inthe 4ch. part of my Ryporrs in 
efte& doth over-rule this point. For ifan action upon the caſe upon an Aſmp/ lt - 
eth uvon every contract exccuiory » thereupon it tolloweth, that foraſmuch as the 
Teltacor cannot wage his Law , that the ation (hall le againtt his Execurors; And 
therefore alſo it is true , That ation upon eA ſampſit made by the Teltaror, ſhall lie | 
againlt Executors, becauſe in ſuch a&ion the Tettator cannot wage his Law ; as in 4 
the ſame caſe, anaQionof debt lieth not againſt Executors, becauſe in {rich afi- | 
on the Tettator might have waged his Law. So no birthright or privilege .of che 
Subje& is taken away by this reſolutions bur thereby Jultice and Right is advanced, 
for as much as the Creditor ſhall be paid his juſt and true debr, And the Executors 
who in truth have the goods in another right , ſc, topay debts, &c, of the Telita or, | 
ſhall nor convert them to their private uſe, without paying the yult and true debts of J 
che Tetiator ; for that ſhould be againit Juſtice and Right , and againit the Office g 
of Executors , who are bur Minilters ana Diſpenſers of the goods of the dead ; and 4 
notwithſtanding the death of the Teſtator the debt doth remain , for death is no di\- ; 
charge of the debt, and it ſhould be a great defe& in the Law, thar no remedy ſhould 
be given for it, Curia Domini Regis deficere non debet Conqueremtibus in |uſtitia perqui- 
renda, Weſt. 2. cap. 24. Vid, Dottor & Student bib, 2,cap. 10, © 11. Debts due by * 
Obligation ſhall be paid by Executors before debrs by ſimple contract, and debts 
by ſimple Contra& before Legacies; which provech that th: Detendant by fimp'e 
Contract doth cemaindue and pavable after the Teftators dea h & rh & it (hal be paid 
betors 
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beiore Legacies , tor which remedy 1s given inthe Eeclebaltical Court... Ang there- 
with . 21 E. 4.21. And debts by imple contract ſhall be paid betore the rea- 
ſonable part of the Wife and Children. Vida 2 £44413. 2 H, 6. 16. 

As tothe other ObjeRion, Tar this perional action of Treſpaiie upon the Caſe 
dieth with the perion : Although the ſame is called a Treſpalle in reſpec the 
breach of promiſe is alleged 'to be mixed wich fraud and deceipt to the ſpe- 
cial prejudicezof the Plaintif , and for this cauſe it 1s eglled Treipafie upon the 
ca: ; yer the lame doth nor make the ation ſo perlona), and annexed to the pertons 
of the parties » that the lame ſhall die with the perſons; for chen if he to whom che 
promile is made dieth, his Executors thould not have any ation» which no man 
will ahem. And action ſur Aſſuwpſit upop good contideration , withour ſpecialty 
rodoe a thing , 1s no more perional , ſc. annexed io the perſon, Then a Covenant 
by ſpecialty to do the ſame thing, . 

Now for authorities i» Law, judgements apd Reſalutions. 1, The Cale in ; E, 
3 ltis North. cited in Norwood: cale in Plow. Com. 183, in the caſe of Debr. The 
caicin12 H. 8.11. which iseotred Mich. 12 H.8. K9r-40, Berween Oliver Cley- 
wond Plaintif, and Robert Vmeent, and Themaſin his wife, Execucors of the Tetia- 
ment of Robert Pewſen Detendants; the Record of which Cale I have (zen; And 
the the Plaintit deciareth , That where Communication was had between one RA y- 
ger Penſon and the iaid Obver tor 6 barceis of Salt Salmon from the Maze of the (aid 
Olver to the value of 64, 1O be bought by the laid Roger of the ſaid Oliver, the (aid 
Robert Penſon delired and requelied the (aid Oliver to fell and deliver to the laid Ro- 
ger the ſaid 6 barrels, and ailumed and promiſed tor himſelf his Executors to the (aid 
Olrver, quod ipſe executors ſui afſignati ſu: dictas ſex librgs pro barrellis et pijerbus pred, 

prefato Olivero infre wnun annum proxime ſequend, bent «& fideliter ſolvere et contentare 
debuiſſent , idemque Oliverus tis aſſumptions ex promiſſions pred. Roberti Penion fi- 
dem adhibent , bona et mercimania ſna prediit a prafat, Rogera ad de/id-rinm et requiſui- 
oxem aitti Roberti Penſon, «owt premitticur fait, pro pred, 6 ibis ſibi ut prefertur ſol- 
vend, adrunc et bidew vendidit, rradidit et deliveravit, And declared that the 1aid Ko- 
b-rt Penſon in his lite, nor his Detendaors aites his death did not pay the (aid 6 /. &c, 
and ajl:ged in the Declaration» That the goods and chattels of the ſaid Robert were 
ſufficie't co pay the {aid 6 4, and all other the ſaid Ryberts debts, remaining in the 
hands of che {aid Robert Vincent and Thomaſin, &c. which goods they have converied 
co their own uſes, tohis damages of 20/, The Defendants by proteſtation that the 
{aid Bill was iniuficient in Law, to which they are not bound to Law to an{wer; 
for plea ſay , Thar the ſaid Robert Perſon did not aflume and promile roche ſaid 01- 
liver, Cc. modo &t forma; upon which ifiue was joyned and tried before Sir foby Fi- 
neux chief Juſtice of the Kings Bench, by Ni/iprizs, and found for the Plaintit , and 
damages atieiled co 9 /, upon which Verdi& the Courc will advile till Hillary Term, 
and there the Judgement is entred., Et ſuper hos viſis of per Cur, Domini Regis hic dilt- 
genter inſpett omnibus et /ingulis pr emiſſis , maturaque deliberatione ſmperinge hatet, con- 
ſider «tum eft, quod pred, Oliverus recuperet verſus prefat. Robertum Vincent damna 
ſua pred. per jur atores in formapred. aſſeſs, &c, Which I have Reported out of the 
Record it (eltatlength , tro the intent the Reader may be affured of the cruth of the 
Cale. Which Judgement being given in che Kings Bench with ſo great delibera- 
tion by Sir Jobs Fineux , Conizbieand his Companions » Judges of 1 rofound know- 
lede, and remaining upon Record in force it ought not to be diſcredited or diſpraced 
hy the bare ſaying ot the Judge » upon a ſud-len morion at the Barr. And it is tobe 
oblerved in the lamecaſe of 22 H.8, Thar Krightly gave the true reaſon why no writ 
ot Debt ſhould lie againſt Executors, ſc. becauſe the Tetiator might have waged his 
Law » and the Executors cannot lo do, andtherefore they are not chargeable in an 
action of Debr. And Knighth turther faith, in the Exchequer ic is a Common 
courie That the Kings Debtors ſhall have a Oo mine againii the Execurors of 
their debtors, who were endebtedcorthem by imple Contract ; To which the ſame 
Ja geaniwereth , that it'is not ſo y' and there is no fuch courſe in the Exchequer , 
ani the Liw is otherwiſe ; which is apparery by rhat which hath been ſaid bztore » 
tat the Judge denied ( upon the ſudden) the Law in this point ; And it is the Com- 
mo8 courſe 18 the Exchequer. Which Judgement being given, was a leading ca(e 
Lo 
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ro many others, not only in the Kings Bench, where the Juogewen was vIven, but 
allo in the Common Picas ; And theretore Hill, 15 H.8, Ri. 306. inthe Common 
Pleas, an action upon the Caſe upon Aſſump/i; of the Tettacor for debt, was broughc 
againtt Executors, who pleaded, Fully adminiitred, &. And inthe book of Ln- 
tries, tic, Attion nponthe Caſe, Div:/ton de Debt, pl, 2. Aon vpon the cale in the 
Kings Bench againit Executors, upon Aſſwmp/ie made by the Teltator, 5 Aariii 28 H. 
8, upon ſale ot Corn io him. And i614. p.z. another Action upon the caſe in the Kipgs 
Bench againlt Adminittrators, upon A ſumy/i by the Teitator, 28 Aarti 21 H. 8. 
upon a contract tor Carpenters wales : And ibid, in the diviſion of payment, p.2.the like 
action 1n the Kings Bench by Exec ucors againit Executors, upon A fumpſu tor re- 
payment of money which was betore delivered, it a Marriage took not ettect. And 
many actions more you may ice in the Court of Common Pleas, Mich. 15. 16 E- 
liz, Rot. 1959. inthe time of Sir James Dyer, An action uFON the cale by Henry 
Beecher and others, Executors of Henry Beecher, agatnit A) n Mont fon, a0 miniliratcisx 
of John Bonham Knight,uponAſſamp of the Adminitiratrizzin conlideration that the 
adminiliration was committed to hery and that ſhe hath allers to pay, &c. aſſumpſi: 
ſuper ſe ad ſolvend, 59 l.1n which Sir John the Intetiate was in{evrtes to the fad Hen- 
ry Beecher (he Teitator. The Detendant pleaded Non aſſumpſit, and found a93inlt 
her, and Judgement was given generally, and'not drbonis defantti, Which Ju'ge- 
ment proveth, that the debt periſhed pot by death, and that the Adminiltrator was 
chargeable to pay It, otherwile there Was not any conhiderationy, Paſch, 24 El. 
Rot. 1530. inthe time ot vIr Edward eA nder ſon chiet Juttice of the Bench, In an 
action apon the caſe by Johan Michbell executrix of Rafe Michell, avainlt William 7;- 
all and others, Executors of 7.bn .-rrwndel Eſquire, upon Aſſwmp/ic made by the (:i4 
John Arruxdel; in confideration that the laid Rafe CHichell in vita ſux verdidiſſer 
deliberaſſet eidew Johanni diver ſa mercimonia, cc. ſuper ſe aſſumplit, to pay» &c. The 
Defendant pleaded, That he made no fuch promiſe, and Judgement was oiven De 
bonis Teſtatoris, Trmis 279. Eliz, Ryt. 1C7. In an ation upon the caſe by Horue a- 
o2ip(t Borowgh Executor of Borough, upon a promiſe made by the Teliator in conlide- 
ration that the Plaintit had lold to the Teltator, bona & catalla, &c. aſſump/it ad ſol- 


vend, 8&c. and upon Non ſum mformatus pleaded, Judgement was given for the Plain- ©. 


tif, And a multitude of Judgements have been given in the Kings Bench in the lik: 
caſes ; andthe Judges relyed much upon the cale in Hill. 4 et 5. Phil. et Ma. in the # 
Kings Bench, berween Norwood and Rede, Plow. Com. 181. where it appeareth upon 
a demurrer in Law upon the Declaration, Ir was adjudged » That the aRion u Con 
A ſump/1t made by the Teltator, was maintenable againtt the Executors, upon a Con:- 
tract for Wheat : in which cale the Judgement evenin12 H.,8. in Cleymonds Caie, 
1s approved, Sothat nponalltheie Authorities, judgements and Reſolutions. and 
for the reaſons aforeſaid being 3. 1. Thatthe Teſtator could not wage his Law : 
2. That atcer the death of the debtor the debt doth remain, and that *ic ſhou!d be 1 
defe& in the Law, it no remedy ſhould be provided for it: 3. It is more conſonar: 
to Jutlice and Common Right, that-rhe juit d-br ſhould be paid) then that the xe-+ 
cutors, who have the goods3D anothers Right, ſhould convert the voods to their PF1 - 
vate uſe, withour payment ot the Teſtators debts; It was: unanimouſly upon jono 
and mature deiiberation adjudged, That the Judgement given in the Kings Bencl: 
ſhould be attirmed. And you who make payment or other (atisfation of debts.cake 
acquittances, or ſufficient proof of the payment or ſatisfaction thereof, other ile you 
you or your Executors or Adminitirators ſhall be in danyer co pay the fame 
a2410, 
| Lai ly, It was Reſolved in this caſe, That he needed nor averr that the Neſendants 
had ai ets topay Legacies; as it was Reſolved aliointhe Caſe of No wood and Kead. 
tor debris upon hmple ContraRt, are to be paid before Legacies. And the Report ©! 
the {aid Cale of 12 H. 8. as to the averrment tor payment of Legacies is not warrant - 
ed by the Record; Forinthe Record the avertment is only taken that the Executoc 
hath Aiiets (O pay all debts- | And in CMich. 29 & 30 Eli, in an ation von the 
cale bronght by (odingtou agaiplt Hualet, as Executor, &c. vpon an A ſſump ſi made 
by the Teſtator tor payment ot a debr, the Defendant pleated Non aſſumpſic, ard it 
was 'ound avainit him; and in arrett of Judgement it was moved; that the Dect:ra- 
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"yy YL amp bninit Ed, Pain and his wife, ſc. that the Plaintif ſhould recover againit them his 
©” (//- damages: Uron which Judgement, the Detendants brought a Writ of Error in the 


, ac the time of the Afſump/t madeot the goods of the dead amoun:ipg to the value of 
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tion Was intuthcient, becauie che Plaincit had mor averred that the Detendanc had 
Aiiers to ſacisfie che Teſtarors debts, And it was adjudged by Sir Chriſtopher Wray, 
Sit Thomas Gamndic, and the whole Court, that the Leclaration was good enough ; 
and that the ſame ſhall come on the other parc ; ſc. on the Defendants part, Ag in 
20 2Rion of Devr againlt Executor:, or againlt the heir, no averrment Is in the decla- 
ration that they have Aſſers, and the Law inten eth that every one will in diicharye 
of his Conſcience leave Allets to pay all his debts, which he ought to pay to any 
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Hill, 9 7acobs. In the Kings Bench, 
Rot, 1112, 


william Banes Calc. 


WW Gam Barnes brought an atienupon the Caſe upon an Aſſump/r againſt Edward 

Pain and Mary his witey and declared, That where lum Havert was indebt- 
ed to the Flaintif in 77 /. which che Plainrit had lent unto him; that the ſaid willian 
Havert made his will, and thereof made the laid Mary Executrix, and died, and that 
the ſaid Mary did take upon her the charge of the will ; and that the was poſſeſſed 
as Executrix otan Intereit of a Term tor divers years yet to come of certain gardens, 
andot a Rowling alley in Moor helds inthe Pariſh of St. Leonards in Shoreduch in the 
County of Midd. The ſaid Mary perceiving the ſaid William Banes would ſue her for 
rot paying of the ſaid debt, in conl(i eration that the ſaid William Barnes at the requelt 
of the ſaid Hfary ſhould not rrouble or ſue the laid Afary for the ſaid 77 1. but would 
deferr the payment thereof till Michaeimas following, aſſured to pay the ſaid debt ac 
the /ai1 Feaſt, ot otherwile the ſaid ary then and there would aflign to the ſaid 
1s.Uliam Barnes for his tlecurity in that parc tor paymenc of the (aid 77 /. all the intereit 
of the term of years atore(aid, &c.indetaulc. ot payment of the (aid 77 /. and averred, 
that the Plaincit did not trouble or ſue her, &c, and thar ac the ſaid Feaſt did nor pay 


« wk | the ſaid Ed. Pam: The Defendants pleaded Nn aſſumpſit , and it was found 
>4inlt them to the damages of 801, &c, Upon which a general Judgement was given 


Exchequer Chamber, by the Statute of 27 Eliz.c.8. And the principal Error afligned 
wachecanſe the Plainiit hach not averced, That the Executrix had atlets in her hands 


thedebt ; and it ſhe had not, then it 15 but nud»m pattums, for there 18 no Confidera- 
ti5n tn Charge her, nor to bind her to her promite ; and ſomuch the rather, becaule 
by 1/115 promile ſhe ſhall be charged generally , and rot only of the $091s of the 
\ead ; and therefore, becaule the Aſump/t chargeth herſelf, and tran ferreth th: 
<ha!ge of her as ExeFutrix, into another Right to her ſelfas for her proper debr, in ce- 
{yet to her promilegrealon requireth) that there ought to be ſome g00d Confiderati- 
02 thereof, which cannot be; 1t ſhe hath nor Allets. 

But it was Reſolied by all the Judges of the Common Pleas and Barons of the 
Exchequer that the Declaration was well enough, for ic ſhall be incended prima fa- 
£1 that ſhe hath Aſſets; and therefore ip debr againſt Executors, or avainlt the heir, 
tne Plaintif ſhall never averr in his Declaration, that they hare Aliets tor the Law 
doth preſame that prima facie ; for the Law doth preſume that the Teftator or the 
Anceſtor will notlay a greater charge upon his Executors or heir , then he leaver!t 
b.nets to diſcharge iu, And the Conſideration io the cale at batr is oood ; For it 13 
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as much as it a Scranzer had tardco toe Piaintity Fornear your debt, and doe not 1ue 


the Detendanc uni Michacimasy and ac the ſaid Fealt 1 will pay you your debt, thar 
isa good Conhderation, although ic be not any benefit ro'him who maketh the pro- 
mile yet becaule it is a damage co the Credicor co forbeas his ſaute and dutie , It is 
a Confideration: and as in the {ame cale he who makerh the promile for #no- 
ther (hall be generally charged upon his own promile ; ſo when one is Executor, and 
maketh ſuch a promile, the debt is due by him in right of his Executorſhip , and the 
promiſe is made in his own right; and theretore wichour Qvettion he ſhall be char- 
ged in awaRion brought upon bis «A f«mp/ generally, and yer the money which he 
payeth inlatistaRion of the debr ot the Teltator,{hall be allowed co him as parcel of 
his accomopr as Executor ; for his promiſe doth extend to pay the debr wich which 
he is chargeable as Executor ; Bur I conceive; lt rhe truth ofthe cale be that in the 
caſe at bacr there had not been any debt, and if there had been a debt, and the Exe - 
cutrix had nothing in her hands at rhe time of the promile, ſhe might have oven the 
ſame in Evidence, and thereupon have becn helped, tor then in truch there. was nor 
any Confideration, tor to forbear the debt where there was none, or with which ſhe 
way not charocable, 1s not any benefic co the Defendant, nor damage to the Plain- 
tif, Alſothe caſe at barr was mach the fironger; be:auſe the Def:ndant did promiſe 
either:i9 pay-tt.e money, or to aflign the Imterelt in the Leaſe which ſhe had as Exe- 
cutrix , for it was inher Ele&ion to doe which of them ſhe would, And ſo Note 
that the principal point is reſolved in both Courrs, 


— 


Hill. 9 Jac. Inthe Chancery. 


Sir George Reynels Caſe, 


He Caſe inthe Chancery, between the King and Sir George Reynel; heard b:fore 
the Lord Chancellor, Coke chicf Jultice, Tanfield chict Baron, Warburion } ultice 
ot the Common Pleas, and Sir James eAltham one of the Barons of the Exchequer, 
was {uch, Edward Peacock, had and held the office of the Marſhal of the Marthaliea 
before our Lord the'King for the term of his life. The King that now 1s, 2 Sepe, in 
the 1. year of his reign, granted the {aid office ro Sir James Elphinſton, now Lord Ba- 
lerinoth, and to his allizns for 31 years in Revertion, who 26 fan, 2 Jacobi by Deed 
alliened the ſame to Henry Spiller; Ed Peacock dyed 7 December 3 Jac. who deputed 
Sir George Reqnel by word toexercile the (aid otfice as his Deputy ac will : and atter- 
wards in January tollowing Henry Spiller by his Deed alligned the (aid office ro Sir 
George Reyuel, And it was further tound by force of a Commiſſion under the great 
Seal, and returned in the Chancery, that Sir George Reynel had commicted divers for- 
f:uures of the ſaid office by ſuffering voluntary eicapes of Priſoners, &c. And the on- 
ly Queſtion which wasargued at the barr in the Chancery by order ot Court was, 
If upon this office the King might {eile without a Scire facias, ( for noqueltion wag 
made upon the validity of the office; ) Bur after the Argument: I moved, If this of. 
fice might be granted tor years, or not. And then the Lord Chancellor conceived 
it could not, but delired us tocon(ider of 2. points, 1. If the King might ſeiſe with- 
QUt a Scire facias ; and 2+ If ſuch an office might be granted for years. And we took 
advice thereof till this Term ; and inthe vacation we 4. Judges ſ-verally did confi- 
der of the 2-points,and in the beginning of this Term we met and conferred together. 
And as to the firit it was Reſolved by us, That the King might ſeiſe without ſuing 
forth any Scire facias for the reaſons and caules which Coke chiet Jultice delivered this 
Term openlyiin the Chancery. And bccaule that cicers Authorities were cited ac 
the barr, and (one ſeem to contradict the other. he made Repore in this manner, 
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| hericances mapyel, where by office the King is in poiletlion z for there he 
4 tOavoydt 


i. 1p tome -ale the Kiv ſhall be 10 po..ciian by leijure without ofhce,as in 21 H.7, 
a Hom inthe Cale of the Terporalties of a Biſhop and of Priors aliens, be- 


certainty of them appeareth inthe Exchequer, e fruſtr« fic per plura, quod 
TINO auciors. 2. In fome caſe the King (hall be in poileinn by office _ 
out [re Lands, Tenements, offices which arc local,or whereof concinual profic 
may be caken: as where it is foupd by office that a Condition 18 broken or char a per - 
ſon attains is {eiled of Land&c. of in.rhe cate of Ward of Land, &c. in all theſe caſes 
the King prefenslyby office is in poſſethon before any ſeiſure, Vide 2H, 7.8. 9 H. 7, 
2. 12 H.7.1-& 39. 14 H.7-21. 15 H.7.6, 21 H,7, 7-18. Stamferd 55, 56,&c, 
Vide 26 Eliz,. Dowties caie in the 3. part of my Reports, and Trin, 26 Elz.,the Compa- 
of Sadlers Cale 1n the 4. part of my Reports. 3+ Is lome caſe the Kipg ſhall be in 


co olleflicn by office and ic1ſure , as in cate of Adyowſon, &c. the right Parron (hajl 


. ſuch falle office found thereof, ill che Kipg preſents and his Clerk 
ras you fo for it the Kings C lerk be kar tt, ar the King _ 
are Iwpedit, be may traverſe the Kings Title found iD the ofſhce in the ſame ai. 

and is pot pur. firit co traverſe the office as he is pur in the caſes before (aid of In- 
hr fict 
he office by traverſe» &c- and till the office be aroidecs the Kivg (hall be . 
in polleſſion, 17 E. 3-10, 20E+ 4+ 10. & 14. 21 £.4., 1, & Dowties cale bei: As 
if the Manner 0: Dalc holden of the King be aliened in Mortmain by one who hath 
nothing 1n ic; and 1t 15 found falſly.by e» that he who allened was lciled in fee 
andalicned in Mortmain) by this office the King is 1D polleſſion preſently, and in any 
ſure or Information commenced for the King for the profits thereof, the right owner 
ſhall noc traverſe the Kings ticle foupd by the office » bur ficlt he ought co avoid the 
office by traverſc, &c. Vide 9 H.7.2. Bur it one alieneth an Advowlon in Mortmain, 
in which he hath nothing, and it was found falſly that he was (eiſed in fee;& aliened 
in Mortmaia, the Kipg therby is not ig poſlefſiono: rhe; Acyowlon until he preſent , 
& his Clcrk is admitted and tnftirnted; and ifin ſuch caſe bis Clerk be refuſed)and the 
King bringerh a _ [mped't, the _ Patron may traverſe the Kings title in the 
Q«.[mpedit, before be avoid the office by traverſe, &c. becauſe the Advowſon is not 
manual, bur hereditas mcorporea,and 10 much.the racher, becauſe the Right: co preſent, 
when the ſame fallerh, is calual and not continual. 4. In ſome caſe the Kiry (hall 
be in ſciſin, without apy office or ſe:ſure; As where the Kings Tenant dyech with - 
our heir, &c. the Law calierh the ſeifin upan the King, withour office or (eiture> as in 
9 H.7,2; See Dowties, and the- company of Sadlers Ca'e, 5, When 2. diltio& 
matgers of Record amount to an oifice, there ought to be a Scire facies before the 
Kine ſeiſeih, alrhough a Common perſon in ſuch caſe may encer or jeile, if it benor 
in {pecialcaſes; As if it be found by office, that the Mannor of D. is holden of che 
Kivg, and ic appeareth by fine of Recor. that the Manoor of D. is aliened in Mort- 
main, there ought to he a Scire facias, tn which ic ſhall appear by averrment thar all 
is one and the ſame Mannor, for there may be divers of one name » and that he who 
2\iened was leiſed,tor both wi. hour fach averrment ſhall not pur the party to anſwer) 
huc when there is identity of a thing) and ic appeareth to the Court that they cannot 
be divers; there 2- matters of Record (hall amount co an office : As in the caſe of 
Sir Jobn Savage, who was Sheriff of the County of wercefor for life by Letters Pa- 
rents under ihe Great Seal, he was indicted of 2. voluntary eſcapes of Felons, and 
ic was holden by the Court in the Kings Bench that theſe Records doe amount to an 
oitice, and that the Kipg might leiſe withour a Scire facias ; and the reaſon was, that 
ic ap>zarech.cothe Count, that there cannat be bur one Sheriff in a County, and 
therefore there needeth not apy Scire facie. in ſuch Caſe : CAbich. 8H. $. Rot. 21. 
reported by Dyer 4.& 5 Phil.& Ma 151.6. Note a good difference, Vide 16 E. 3. 
bre 651. 21 eAfſ. 36. 40eAſſe 96. 50 Aſe2., 2E. 3.10.6, 4 Eliz. Dyer 211. 36 
F.3.41. 6.Inall caſes when a Common perfon is put to his ation ; there upon 
an office ſound the King is put to his Scire facies, as incaſe of Waſte .Ceſſavit,&c. Bur 
when a Common perion may enter or ſeiſe, there an office without a Scire facias 
ſhall ſerve tor the King, 12 H.7.21. 14 H.7, 2a 5 H.7.6. Stamf.54 Vide Dowties caſe 
aloreiard ; and by the!e differences apparent in our books, all the books are well re- 
conciled and agreed. And 
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And for Authorities in'Law 1n caies of ofhc 


cias; and all this was agreed by the Lord Chancellor of £xpland. 

As to the other Queſtion, it was Kelolved by the Chief Juſtice, Chief Baron, and ; 
Juttice Warburton, that the (aid grant for years of the ſaid office was void. 1. Becauſe 
this office is an office of great trulit annexed co the perſon, and concerneth the admi- 
niftcation of Juttice) and che life of the Law, which is to ke-p thoſe who are in exe- 
cution in ſal/va Cuſtodia, ro the end they may ſooner yay their debts &c, and this 
trot is individual and perſonal, and ſhall not be extended rothe Executors or Ad- 
minitirators. For the Law will not repole Confidence in matters concerning the ad- 
mini(tration of ſuftice ans 190 upknown. 2. This office doth require a continual 
attendance in Court, and perhaps the Leſlee may dye Inteltate, and then who ſhall 
be Officer till Adminiliration be granted ? Shall the Ordinary, or whoelſe > And if 
the Officer dyech indebt and none will prove the Will, or take adminiſtration, who 
then (hzll be Officer ? &c. 3+ Every tuch Officer ought to be admirted by the Court, 
and ſworn there ; Bur if ſuch Othcer ſhall be admirced for years, then the Execu ors, 
or Adminittrators ſhall be Officers without allowance, or admittance , which ſhall 
be incomienient. 4. This 1s an ancient office, and hach alwayes been granted for 
life, or at will, ſo that the perion was certainly known, and betore this time there 
was never any grant thereof tor years; and in theſe caſes Innovations are dangerous. 
5. If ir may be granted for years, it may be demanded if it ſhall be forfeiced by Ucla- 
gary, or ſhail be Aſſets to his Execucors, and many other Queſtions will ariſe upon 
it, M.16 H.6.7.63.1nthe Kings bench, this office was granced for life. 39 H.6. 
3 2. granted to Brandon for life. 5 E.4.3. this office was granted to Bowrehier for 
life, 44.10 et 11 Eliz. Dyer, to Gawdie for life, and in no book or Record car it be 
found before this time , that this office bath been granced for years. But yet by an 
At in Law, a Tetm which is but a Chactel may be in ſuch office, as ic appeareth in 5 
E.4. 3- The Duke of Norfolk had at eſtate rayl inthe office holden of the King 
Capite, and dyed, his heir within age, and the ſame found by oftice, in this caſe the 
King hath a Chacrel io the Office, ſc. during the minority, aud if the Kiog dyeth, ir 
ſhall deſcend to the next King, and ſhall not goto his Executors nor Admunilicators, 
ſoan AR in Law doth not introduce any inconverience, But there ic )s put , Thac 
if the King grant the office for life, or during the minority , there ought to be a Scire 
facias againit the Patentee ; and withour quettion the grant for life in ſuch caſe the 
King having but a Charrel, is void. And iofor che cauſes aforeſaid ic ſeemeth the 
grant thereof, during the minority, for if the Grantee ſhall dye, his Exccutors or Ad- 
miniltrarors hould have it, which ſhonld be inconvenient. And the principal caſe 
of 5 E. 4. 3- The King having the office in Ward, granted the ſame to Wing field at 
wilj, which withour queſtion Rood good in Law. And whete the Chief Baron in 
Uuuu2z 39H. 
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mm H. 6:3 2-ſaith, It a man orantct ofhce to another tor lite or for years) and he 


will not execute his office, or, other We mildoth in bis office, the granior ſhall 
ſeiſe his office: Firit it doth not appear what manner of office he meanerh> ſc. of great 
truſt, or concerniogche Adminilicacion of Juliice. 2. It is bur aſudden opinion,and 
not pertinent to the caſe there 10q 'elt10n : And there neither Priſot, nor any of the 
other Judges doe affirm, Thar the {ai 1 office of Marſhall may be granted for years, 
And where it was Obje&ed) That the King may grant the Cultody of a Gaol to ano- 
ther infee ; and alſo ro be Sheriff of the County to one and his heirs , which eltace 
in fec ſimple doth include all orher eltates, and the heir wo ſuch Cale is as well ur. 
known at the time of the grants as the 'Executors or Adminiiirators in the cale of a 
orant for years. To that it was aniwered, That ir 1s true, That fuch grants may be 
made by Law, but they differ trom the caſe at barr tor divers cauſes. 1s There can- 
rot be {ch intermillion; for preſencly by the death of the Anceſtor, the office doth 
deicend to the heir. 2+ Such eftate cannot be forteited by Outlawry, 3+ In amtienc 
timethe Earl had the Cutiody of the County, and was called Prepofiuns Commatus, 
Shire recve, ſc. Reeve of the Shire, which 1s as much as prepoſitus Comitatus, and af- 

rerwards is was transferred to the Merift, who 1s /icecomes, id eſt .in Vice Comitis; bur 
as the King cannot gravt to ones that he and his Executors or Adminilirators ſhall be 

Earis for years,for then his Executors or Adminilirators,one being appointed by him- 
ſelf, and the other by che Orcinary, ſhould be Earls : to without queſtion the King 
may Create an Earl for life in tail, or in fee, 4+ This ofhce of Marſhal, &c. ought to 
come in by admittance oraliowance of the Court, ſo cometh not in the Sheriff, 
or Gaoler. 5. Grants of ſuch offices' in Fee , or tor lite, have been allowed 

and approved , bur ſuch grants for years were never allowed or approved. Er 

periculoſum exiftimo quod bonworum wirorum non comprobaiur exemyglo, And it 
this, and other fuch offices may be granted for years, then the othces of Cuſtos Breyi . 

»m, of the Ciregraphery or of the King: Silver, &c. may be icated in poletlion or re- 

verſion for 1000years or more ; So of the Clerk of the Pire , and otthe Kings Re- 

membrancer inthe Exchequer ; and fo of the office of Clerk of the Crown in this 

Court, and of other offices in other Courts, upon which would tollow the tubvertion 

of Juſtice, by reaſon of {pnorance 1n the Officers : For good Clerks (hall be deterred 

to apply themſelves to ger know:edge and experience, when ſuch oftices (hall be 

{aleable, and transterre.! from one to anorher for lucre and gain ; upon which ailo 

will follow corruption in the Otkcers, and Ex:ortion trom the Subjeets , and other 

great Inconveniencies. And the Lord Chancellor hearing theſc regions , agreed 

cleariy wich this Reſolution, and faid, That fach was the Opinion of Six Jo! Pophams 

late Chief Jultice of Exgland, in all tuch Cales ; as he had otren. affirmed to the laid 

Lord Chancellor, and to me alio when I was Attorney General. 

And it was allo Reſolved, That far as much as the office was found by force of a 
Commiſſion under the Great Seal an4 returned in this Court, that { although the Ot- 
fice beto be executed in another Court ) yer the Amard ofthe ſeifure ſhall be in this 
Conre, where the offce is returned , and in this Court the party (hall bave his tra- 
verie. or Montrans de droityas his Calc is, toavoid the Office, and whenTuch award 
ſhall he made, the Cuſtody of the Pritoners is to be committed to another , to avoid 
the Eſcapes of thoſe whore iD the priſon, and ſo hath ir alwayes been uſed, but'the 
2dmit:ance and allowance of ſuch perſon ro whomthe Cutlodie (hall be newly io the 
interim commirred, belongeth tothe Courc of Kings Beach. Then the Lord Chan- 
cellor demanded, how this letfure ſhonld be made ? And1aniwered , That by the 
Once and the award ofthe feifuce, the King is ip pofletiion without any Writ of 
Commitilon awarded to this purpoſe ; os there ſhall be a Wric of Dilcharge 
cir2&ed to Sir George Renel, according to the cefie of the Writ inthe Regiſter, 
295. when an Eicheator is removed. Er wandaturs oft nnger Eſcheatori R. in Com. 
pr4. quod eidem: 1, rotlos,brevia, et ommia alia Offic” illud tangentia que in Cuttodia ſus 
exiſtunt per Indenturas.inde ixter cos debize conficiend, lbberet, 4c. ind the like Wii 
VU'a | be dire&ed ro Sir George Reyuel, to deliver by Indenture 2ll the Priſoners, &c. 
v hich ar- in his Cuſtody; and as when the King is faltlyen' ituled by Office, and u.- 
on Pet1110n, Traxerlſe, or Monſtrans de droit, Judgement is given , quod marus Dow. 
Keys ameveamnar, that vithour other Writthe hands are removed. as it is holden 
__ Aſ P-2+10 E, 3. 2, Aſſiſe 156, FE, Jo On. Imp, 34. Stamf. prereg Vt. {Bo 
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atnd ſo it was adju 'ged inthe Common Pleas bet ween Srown and /erry, Hil. 37 Eliz. 
rot, 620, and yer 1n ſuch cate the ute is, to have a writ of Amoyeas manum : 10 that 
when an Otfice hndeth a torteicure, preſently by the Law the party is out of pollethion, 
and the King 15 10 polletlion, and yer the ue is, and to good purpole, to have iuch 
a Wric of Diſcharge as is atorefaid ; an4 yet til he be actually removed he ſhall an- 
{wer tor all elcapcs. For he who holdeth, or hath the Cuſtody of a Gaol wrongfully 


or of right, ſbail be chacged with eſcape of Priioners, 11 H. 4.73. And he who hath ” << | 
K < $i 


the Cuttody of a Gaol intee, and doth tublticute another at will, or tor lite under «-</7, 
him, the action von the eſcape will lie againtt him who hath the aRual 'potletlion of ,& © ©4599 
the Ottice , 13 E. 3, barr 253. The Abbot of :/tminſters cafe againit a Gaoler ac {974 Weng 
will, 10 E/iz, 278, 279 Dyer, Gaudy Under-Marihal tor lite ; But it. hey are not ſuf» fc» 4/ © 
ficient. reſpondeas ſuperior, ſc, he who granted at will, or tor lite , as appeatcth in 39 ©" fre 
H. 6.32. tor the inſutticiency of gybv Brandon whohad the Marſhalicy for lite, the ( - £6 
Duke of Norfeik who had the Inheficance was charged tor eicape of Priloners. And 9 ro 
a Cale was cited which began in this Court Paſch. 21 Eliz. Rot. 1, imer plita- Ryegines (+ 4 992 ©7 
the Record of which began in this manner. Afidd. (onſtat quod Dom. Philippus et, 4 7 7 
Domina Maria nuper Rex et Regin, inglie, ſoror Dom. Regine nunc perchariſſime, pro ſe * S 
a ber «dibus et ſucceſſor, dill, Regine Marie, per eorundem 11ver R egis et Regme Pt ilipps 
. et Marie literas patertes ſub magno ſigillo ſwo Anglie corfelt, gerend, Dat. apud Weit, 
23 die Septemb, annis exrund. nuper Regis ex Regine 3. 4» Dedernrt et Conceſſerunt 
Marco Steward generoſs of ficium Servien, eorund, ſuper Regis et Regine Marie ad armay 
attendend.(uper Cancell. Angliz pro tempor e exiſtent, wy ipſum Marcum Servicutens 
ſunum ad arma fecer, ordinaverunts et conitunerunt per eaſdem Literas patentes, Habend. 
et gaudend. Of ficium illud pro termmo vite ſue, with all tees, anda certain fee of 1 2.4. 
by the day, By force whereot the 1aid Mak, was ſeiled of the ſaid office for rerm of 
his life ; and it was found by oftice 24 Juni 19 Eliz, by force of a Commillion, &c. 
direed to Kandal Harlefton, John Nuthall Eſquites, and others, and returned in the 
Chancery, quodpred, Marcus non deſeryivit in officio Servientis ad armapred. juxta ef- 
fettum et tenorem pred, luerarum patent, [ibs confett, de 8. die Oltob,anno regni ditt. Dem. 
Regine nunc 12.1{g, 1.aiem Feb, tunc ult.preterit ane captionem 11quiſit, pred, ſed per ” 
torn id:m tempms ab eodem officio ſe abſentavit, Er modo ad hunc diem, (c. 7 diem Mait, 
Anno reg, ditt, drm, Regme nunc 21. venit hic prefat, Marcus Steward , et queritur ſe 
ratione et colore inquiſu pred, ab exercitio officis ſui pred. amotum eſſe, et hoc minus ud; 
(by which appeareth that preſently by the Inquiſition he was in Lavy removre-! from 
the {aid Otfice, which alſo appeareth by the Judgem nt ) pro monſtratione yells [us in 
hacp te, idem Marcus dicit, quod Domina Regma nunc, \C. wt die Movemb. Anno ? egrs 
ſu 11. apud Weſt, in (om, Midd. dedit eidem Marco licentiam, ad ſe abſentand. ab exer - 
citio Of jic'i ſui pred, durante beneplacito ipſius Marci, donec per ipſam Dom. Reginam 
«i per ciperetur ad deſerviend. in of ficio ſuo pred, And that from the time of the Licenie 
till chis day, the Queen did vor command him 10 exerciſe the ſaid Othce, &c. Ger- 
rard the Queens Accorney General took iijne, Qnod eadem Domi:a Ryegm. non d:dit 
eidem Marco bicentiam ad ſe abſentand, ab exercitio Of ficii ſui pred. durante beneplacito 
ipſins Marci, donec per ipſam Dom. Reg. nunc © perciperetur ad dejerviend, tm officio ſus 
pred. modo ct forma, &c, Et boc idem eAttornat. &c. pet" quod inquiratur per 
atriam, et pred. Marcus fimiliter : Ideo dies dains eſt coram eadem Donaina Regina ng, 
eraſtino A [cen ſron' dom” ubicunque franc faern in Anglia ad faciend. etrec piend, quod ju te 99) 
fuerit in premiſſis, et Venire facias awarded to the Sheriff of Midd. retornable in the 
Kings Bench at the ſame day. And Sir T homas Bromley Knight Chancellor of Exg- 
land, die Lune poſt cr'um aſcen/1onis domini termino Paſc, 21, Eliz, Regine per mar us 
{#45 proprias deliberavit record. pr ed, coram i pſa Regina in Cancell, ſua habitum , in Cur, 
coram Domina regina (c. the Court of Kings Bench, and 'n craſting A ſcen 10M1ts a ] vry 
was returned who appeared and gavea ſpecial verdict, They found the ſaid Letters 
Parents of King and Queen Phil, & CAla.to the ſaid Mark Steward of the laid O'tice, 
which are entred in hec verba.. And further found, that at the humble Petition ct 
the Earl of Leiceſter, and'Dr. Huit, Domina Regina pred. nlt. November anno regni 
ditt. dom. regin. nunc Conceſſit quod idem Marcus ſeipſum abſertaret ab exercizio dit. of - 
ficii ſui durante beneplacits ipſius Marci quonſg, eadem Regina 1pſum perciperet de ſery.re 
Fo officio ſmo pred, And that Angnitine Steward, brother of Airk Steward 6 Alarcii 
Uuun 3 Anno 
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Margaret Podgers Caſe, _ Partjx, 


© Arne 1 Reg per ct Dow. Regin. admeſſu ad ottendends cs er vice jms Mares freq; 


ſu# ſmper N. Bacon militers adrn nc Dom. cuſtodem magni /g Us , and then in the pre- 
{ence of the Qneen was (worn, Cc. by torce whercotthe ſaid Amngeuſt ine did exer- 
ciſe the ſaid Office » »ſque 20 Junit, Anno 18 Eliz, Sed wirum Dict, Dom, Regiv, per 
verba tantum abſque ſcript, ſigillar, poteit ſufficient, in lege licentians dare cidem Marco a4 
ſe 1p[wm abſemand. ah.exercitio officti ſui pred. Jur. pred. penitus ignorant; et inde per, aux- 
il. > adviſement,Cur. in premiſſ. And this Cale was argued at the Barr and Bench : 
and depen{ed in advicetill Michaelmas Term , and then it was Reſolved by Sir Ch, 
Wray, Chiet Juttice , and the whole Courc \ That the licence by word was good e- 
nough , and becauſe that all pleas inthe Chancery, according to the Ordinary power 
are coram Dom. Regin. in Cancel, and the Keeper of the Great Seal or Chancellor a 
England , 1sburth=< Q leens Deputy during her pleaſure , and therefore the ſervice 
of the Sergeant at &rines made tothe Queens Dggurie,is in Law done to the Queen 
her ſelf. And che (ame well appearerh by the {Md Letters Parents, for King and 
Queen Ph, ct Mary conceſſerun, &c. officinm ſervient, eorund. nuper Regis & Kegine 
ad ara atterdend, ſuper Cancellar, Auglie, &c. 10 that he is the King and Qucens 
Sergeant at Armes , and therefore the Queen may well licenſe him to abſenc him. 
ſelt, &c. which in a manner 15 arefuſal of his lervice for a time » for it is at hr 
pleaſure if he will accept his ſervice or not , another reaſon was given, that the 
Queen doth not deparr with any intereſt inthis Cate , bur ſuſpendeth the ſervice of 
a Sergeant for a time , and therefore luch licenſe by Word was good enoveh, Alfg 
ic was Reſolved that it is trae , That not attendance upon their office is a cauſe o! 
forfeiture , but the ſame oughr to be a voluntary negligence, and not when he hath 
the Qieens aflent , who 1s to take advantage of the torteiture , for not attendance, 
And afterwards judgemem wasentred mehis manner , Swper quo wi/is er per Curians 
hic intellectis emmibss et fngulis premiſſus manuraque deliberations inde habits , Servien, 
dicte Domine Regine ad legem ac ipſins Regine Attornat, ad hoc convocat. et preſent”, con- 
ſderatum eſt, quod dictum officium dvcti ſeryiextis ad arma mn manibus Domiine Regime re- 
tent. eidem reſt ituatur, et: quod pred, Marcus ad exerciting officis ſwi __ a quo amotus 
fuit, una cum vadiis et frodrs inde eident officio debitis «: pertinen' , 4 dicto tempore amctio- 
ni ſus , ab exercitio officit ſni pred. hucuſque percept et detemt, reſtirnarer , falys ſemper 
jure Regin# /i, &c, 
The Record at wh of Mark Stewards Caſe being a large Latinplea, is prin;- 


ed inthe " but I have not thought fir 0 tr an fl ate it , but you (hall find 
t entred , Ter. Paſch. 21 Eliz, Rot. 1, inter placita Regioz, 


Paſch, 10 Zacobi, which began Mich. 8 Zac. Rot: 
3648, In the Common Pleas. 


Margaret Poagers Caſe, 


N a Replevin between Rafe Bickne! Plaintif, and Jobs Tucker Defendant , the 
Lpitin declared of taking nis Catrel , viz, Sheep at (urririvel , in the County of 
Somerſet , 102 place called H{field Cloſe, the Defendant made Conuſance as Bayly 
tO Margaret Podger , becauſe the place where, 8&c, was the freehold cf the (aid 
Margaret , (or damage tcalance , &c. In barr of which Avowry the Plaincit {aid, 
That betore the laid Afargeret had any thing in the place where , &c. One Thomas 
iſe Elquire was ſeiſed of the Mannor of Hampze idge in the County aforeſaid » 
whereot the place where was parcel , And that the place where , &c. was demilcd » 


and demilable by Copy of Court Roll, &c. far ove, wo, or three lives. And _ 
with- 


Parc. IX. Margaret Podgers Cate. "RNS. 
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Within the laid Mapnor, there was, &c. a Cuttom , Quod le wel 1/1. qui yet 9:10, pF 2+ 
mas vel prims nominat, foret in tals Copia, ſhould have the Lipis and Tenements to 
him Only tor his life , and he who was ſecond named ſhould baie the fame only for 
11s lite, afcer the death of him who was fir.t Teoant » and (o of the third afier the 
death ct the kxcond. And chat the faid The, Wiſe Lord of the (aid Manaor, at a 
Courc holden 15 Ucts 9 Eliz.. granted the place where, &c. to Jobn Pedzer and £1. 
and Marie his daughter tor their lives, &c. icr which J-bn emred, &c. an4 died, ater 
whoſe death Elizabeth emred , and maried the laid Kafe Bicknell the Pit. for which 
be enircd, and took the Cat cl »&c, and averted the lite of Elizab th: The A- 
Vowant repiied and confeiied the (aid Tho. was feifed of the Mannor , 2nd thar 
W1:hinthe taid Mannort there were ſuch cultoms, as the Tenant in barr of the A: OW - 
Ly had alleged and contetied , allo the grant made to John Poaper, Eliz. and Mary , 
prot, © c, but further laid , That the laid John Podger ofthe place where, &c. fo fei- 
ted » The 1aid Tho. Wife Lord of the (aid Mannor , Arn 23 Eliz. by deed indentes! 
and inrolled in the Channcery » according to the Statme for 46 /.13 1.4 d. barvain- 
edand ioidto the laid John Podger , the place where, &c. to hare and to hold to 
hin: and his heirs. By force of which, and of the Sctature of cransierrivg of vies in- 
to polleſietlion, the laid Jobs Podger , was {eiledot the place where, &c. in fee , 
and the laid fo.Podger ſoiciled The ſaid Theſe Menſe Alich.2 3 Eliz.levicd a fine 
come ceo;&c nf the place where,&c.to the {aid Jo. Podger and his heirs with Proclam. 
cording to the Statute of 4 H.7. And atterwards 39 Ele. John Podger died iciiet . 
after whoke death the ſame deſcended to Marmadzke Podger his Son and heir , win 
thereof 4 fac. levied a fine to {ollins and Northover , and to the heirs of Collins .. 
which was to the nie of the {aid Aarmadnke, and Margarer his wite, and to the 
heirs of the ſaid Marmaduke , ( bat this fine was nor pieaded to be with proclamati- 
ons ) and atterwards 24 juni; $ Jac. the (ati Marmaduke died , and Margaret (urvi- 
ved him » and was thereof ſeiſed tor the term of her lite » and afterwards the Plain- 
ctifentred into the ſaid Tenements) and pur inhis Carre), &c. and that 10 years and 
more after the death of the ſaid John Padger were paſt , and that the ſaid Eliz. 1 No. 
39 Eliz.accompliſhed her ave of 21 years and that (he was not maried , nor No» 
compos mentis , nor out of the Realm) nor in priſon; And chat the ſaid Eliz. after 
the death of John Podger, and after her full age, nor the iaid Rafe and E1iz. after their 
mariage Within 5 years y and not any entry or claim, &c. by which the was barred 
ot all right and claim ofand in the place, where &c, Upon which the Defendant 
did demurre in Law. Andinthiscale 3 Quelitons were moved , 1. It cultomary 
eliaccs granted by Copy , at the will of the Lord, according to the cultom of the 
Mannor , &c. be within the Statute of 4 H. 7. cap. 24. of Fines, to be barred by 
fine with proclamation and Nonclaim by 5 years. 2. Admicting that luch ettates 
were within the laid Statute , it by acceptance of the (aid bargain and fale , they in 
the remainder of the Copyhold eſtate were pur out of voſlefiion of their Remainder. 
or it their Remainder doth continue in them. 3. lfatter the (2id bargain and ſale 
to John Podger , Eliz, in the remainder might enter. As to the firit it was Objz- 
cted , that fuch Cuſtomary eſtates are not within the {laid AR, fordiverscaules. 1. 
ln reſpect of the bulineile of the eſtate ; tor in the Judgement of Law, they have 
buc a Tenancy at will , which 1s ſo weak, that the mak:rs of the Act never mcanr 
ro include them within the general words of theAct,no more than theStature 053#e/e. 
2.48 donts 3's. did extend to (uch baſe eltates granted by Copy at will,as it was reſol- 
ved by the whole Court in the laſt Term, upon evidence co a Jury in Treipaile, be- 
tween Thornton and Lucas for lands in Lamberh , in the County of Surrey , which 
began 9 Jac. Rot. 5129. Vide Heydons cale in the third oart of my Reporesr, Secondly 
it ſhall be very prejudicial coLords of Mannors ; tor it a dileiior of land holdea by 
Copy levieth a hne with proclamation , it ſhall be dangerous ro Lords, that they 
lole not only their fines npon alienations or deſcents » and the benefic of torteicure s 
but alſo ſhall be in hazard to loſe and be barred ot thee freehold and inheritance of 
{lands holden by Copy , without any fault:in chem. But it was reſolved by the 
whole Courc, That lands holden by Copy are within the words and incene of the 
laid Act of 444. 7. for the words of the Act are genersl, And the ſaid proclamati- 
on ſo had and made , the fine to be final , end and conclude as well ptivizs as firan- 
vers 
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' 1 bomas died. After whole death, viz. Hilt, 23 Eliz.. by the opinion of the } udoes it 


was Relolved, That the uſes were not revoked, bur that the reyocetion was ut- 
terly voi4, becauſe the two ſeveral ſums of 405. ought to have been rendred, and 
not one ſum of 4075, for they were feveral Indencures, and (everal Mannots, &c. an 


. could not be ſatisfied with one ſum, for which all the {ail Mannours came to the La- 
J dy Greſham by ſurvivor. And afcerwards the ſaid Revocation was enacted and ad- 


jadved ro be gool and lufficient in Law , by a private Ac of Parliament , made 23 
Eliz., Aud becauſe the ſaid Sir The, Greſham had by Indentures of Covenants raiſed 
nw vſes after the {aid ſuppoſed revocation of diversof the ſaid lands holden in Capice, 
The Lady Greſham was called by proceſs into the Exchequer y to an{wer a fine to the 
Queen tor the ſaid alievation of the ſaid Mannors being holden of the Queen in Ca- 
pi:e, withour licenſe , becauſe that now the ſaid new uſes railed were good, and 
the Mannors paſſed according tothe limitation of them, foraſmuch as now the re- 
vocation by authority of Parliament was adjudged good. Bur becaule that at the 
time of the death of the ſaid Sir Thomas » which was before the ſaid Ad of 23 Evi. 
the Lady Greſham was diſcharged by Survivor , and every alienation without licenſe, 
doth imply a wrong and treſpais and an A& of Parliament, to which the Queen , 
an a)l her SubjeRts are parcies, and give their conlent , cannot do wrong ; for this 
cauſe the Lidy Greſham was ditcharged of the fines for the ſaid alienations , which 
upon the matter had their eſſence by means of the ſaid AR of Parliamenr. 

A+ to the 3 point ( which did not godireRly ro the conclulion of the Cale} it was 
Reſolved, That after the bargain and ſale El:z.4beth could not encer for her eſtate was 
to begin in pollefſion after the death of the faid Joby by the ſaid Cultom. ' And lo it 
a Copyholder for life > where the remainder is over for life , commic a forfeiture , 
h- in the remainder ſhall not enter , bur the Lord » and he ſhall keep 1: during the 
life of him whocommutred the forfeiture , bat ir ſhall nor detiroy the Remainder, 
wichont an expreile cuſtom in ſuch caſe» And Tenant by Copy for life , where the 
remainder 15 over » may {urrender co the Lord y andhe in the remainder ſhall nor en- 
ter till afier his death , for his eſtate is to begin in poſleflion poſt mortem , and no in- 
cident ofrbe Common Law is belonging ro bim y if not by Cuitom. And the chict 
Juſtice ſaid , That the ſurrender of Copvholds are not to be likened to a ſurrender 
at the Common Law ; For if a Copyholder inte lurrendreth to the ule of another 
for life , no more ſhall paſſe from him then ſhall ſerve the eſtate limited ro uſe, and 
he who made the furrender ſhall not pay any fine for re-admitrance to the Reverh- 
on» for the ſame continueth always in him. <And the Chief Juitice further (aid, 
That he conceived , that if the Lord inthe Caſe at Barr had charged the inherirance 
of the Copyhold, that Jehn Podger ſhould noc hold it charged during his life, tor che 
mean eſtates in remainder preſerve the eſtate of John Podger by Copy from the Lords 
Incumbrarces. Vid. ith Wrotefleys Cale in Plow. (om. That if Tenant for lite grantech 
a Rent charoe to & he inre1echon'granteth a Rent charge to another , and afterwards 
Tenn f clifeſuren/reth , the prancee of the Tenant tor liſe ſhall be preferred. 


Paſch. 10. Jacobi, In the Common Pleas. 


Mertel Treſhams Caſe, 


[108] H- Brokerbie & Anne Vaux Adminilirators of Hen,Vaux Eſq,brought an ation 


of deb againit CMericl Trefbam Adminiltratrix of Sir The, Treſhanms Knight, up- 
on aD Obligation of 60gl. made by the ſaid Sir Tomas to the 1aid Henry =—_ 23 
Mai 25 Eliz., which plea began Trinn, 9 J«c, Ret. 917, The Defendant pleaded » 
Thar the 121d Sir Tho, Treſhaw, and Frencs his Son, x Fulii 43 Eliz. before the Ba- 


rons of the Exchequer for a jult and a true debc, did acknowledge themſelves coowe 
ro 
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to theſaid late Queen 1c04. to be paid in the Featt ot Saime Michael the Archangel 
next following» And that the ſaid Tho, and Frexcis his fon 8 fwnii, 3 Jac, did ac- 
knowlege a recogniſance inthe nature of a Statute, before the Lord'A nderſox Chief 
Juttice of the Beach, to Job» Brad:nel in $00 7. to be paid at the Fealt of Saint Jams 
toHl owing, for a jult and a true debt : And that the (aid Sir Tho.an4 Fres, his ſon, &c. 
16 December, 45 Eliz,did acknowlege another Recognilance in the nacure of a Sta- 
rure {taple b<tore the (\aid Chief Jutiice to J-b» Moore Alderman of Londen in 1co0 /. 
to be paid to the laid John tor a juit and true debt in the Feaſt of the birth of our 
Lord God then next following, And that the {aid Sir Thomas 16 Sept, 45 Eliz. ve: 
tore the 1.14 Chiet Jultice , did acknowledge another Recognilance inthe Nature of 
a Statute (taple to Anre Offcley in 1000). fora julb and true debc payable itn the Feat 
ofthe birth of our Lord God next following * And another Recoomilance ot inch na- 
ture, 17 Decemb. 2 [acobi to lohn Ireland in 1000 |, for a jult and due debt » payable 
the Feait of the birth of our Lord God nexc following ; and plcaved that ſhe had ful- 
ly adminittred » Er quod ipſa nulla babe: bona ſen caralla que fuerun e1nſdem Thom 
Treſham cempore mortis ſue in manibns ſuis 1dm:iniftranda, nec habun dis impet atrons 
brevis origmAlss pred. wes #1ng 8499 poſtea, preter quam bona &t catalla ad val:lam, of the 
ſaid debt to the King , andof every of the laid Recoynizanccs, and a-erres that all 
the {aid Recognizances remziy yet in force. er qued ipſa nulla alia five plura habet by- 
4 0 catalla qu foer, pd, Thomz Treſham fer pore mortrs TILE im manibxys furs admini- 
ſtranda prater quam bona et catall4 que non ſfficiunt adſatisfaciend, pred. ſeperalia debi- 
14 eiſdem Dom. Ryggi nwne , Johan. Brudnel, Johan. More, Anne Offely » & jo- 
han. Ireland de corwns debts, ſupraas 1, ag que ciſdem debit, oblig at merabilia exiſtum &c. 
And the Defendarc did avert , chat neither the (aid Sir The. in his life time , nor the 
ſaid Adminiiratrix after his death had the ſaid debts, &c. The Plaintifs replied and 
ſaid, That as ro the ſaid Recogniſance of 8co /. to the faid [vhn Brudenel, that the 
{aid Recognilance was for ſecurity of payment of 4001. &c. And that the Defendant 
after the death of the ſaid Sir Thowas , paid to the ſaid /ohn Brudene{the laid 4c0 \ 
ofthe principal debr,in diſcharge of cae ſaid R:cognizance of 800 /. which 400 4. the 
ſaid Jo. Brudenel received in full diſcharge ot the (aid Recogniſance of 800!, And as to 
the 10c/.to the ſaid /ohn More,hat the ſaid Recogryzance was for ſecutity of perfor- 
mance of certain Covenants contained in certain Indencures Tripartice » bearirs 
date 15 Decemb. 45 Eliz. on the part of the ſaid Thoma to be obſerved, periormed z 
and kept » which were all performed , and none of them broken, And as tothe ſaid 
Recogniſance of 1000 /.to the ſaid Anne Offeley , that the ſaid Sir Thomas in his lite 
time had paid-4tke ſaid 10001, to the ſaid Anne, &c. and as to the faid one 
thouſand poukd to Jobs Trelard, that the aid Sir Thomas had alio paid ihem 
tothe {aid Jobn Tieland , &c. quodque ſeparales recopnitiones pred, Oc. fic ut prefertur 
ſeparatim recognite per fraudem et covinam ipſins Merielie » et ea intentione ad ipſas He- 
lenam ex Annam Vaux de debits ſno pr ad. defraudand, mirime exon:rat, ot now cancellat, 
adbnxc remanent. And further the Plaintits ſaid , That the ſaid CMeriel the day of the 
writ brought . ſe. 1.4 Feb. 6 lac, Regis , had diverſe goods and Charrels which were 
the ſaid Sir Thomas the day of his death , in her hands to be adminifired , to fatis- 
fic the Plaintifs debts , preter quam bord & catal, ad valentiars ped. cent, librarum 
pred. nujer Regin, tn forma pred. recognit, &c, upon which the Defendanc did demurr 
in Law. And the cale was argued by the Detendants , and by the Plaintifs Counſel 
at the Barr in ſeveral Terms; And the Defendants Counſel did conceive that the 
Replication was inſufficient, as well for the manner, as for the matrer : Concern- 
ing the manner for 4 caſes. 1. Becauſe the Plaintifs in cheir Replication have al- 
leged, that the ſaid Recogniſance of 8co /. tothe (aid lohn Brudenel was made , pro 
ſecuritate ſolutions, 400 1, &c: and ſo have taken a bare avermenc againlt the Recog- 
nizance» which is matter of Record ; For Sir Thomas by the ſaid Recogniſance doth 
acknowledge himſelfto be endebted to the (aid lohn Erudenel 1n 8001. to be paid 
ſuch a day , and the Plaintifs have alleged that it was made for ſurety of payment of 
400 1. bur the Plaintifs-onght ro hate ſhewed chat there was a defe:zance made by 
deed in writing , but not by bare agreement. 2. The like exception was taken, 
becauſe they have alleged , That the ſaid Recogniſance to the ſaid lohn Moore was 


made pro ſecuritare per formationis quarundans romventiozwm , Oe. 5. If tuch gnes 
plea 
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bk | # : le ; all bz admucted; yet it ougntiohave becn lhewed when tne 4c©O {, were 
-- an Fe piece ww now it doth not & whether he paid it ac the day , before the day , or 
7 I09Y/ IO, z vier the day ; for Replications ought to contain: convenient certainty ; 1o that ir 
IF FAC. - may appear cothe Court, that rhe laintifhach caule of ation. 4, Where they a]- 
ED) Af," loethitihee cogniſance to the {aid fohn Moore was made for perfarmance of Co. 
"1 { F.) - Venants, and that none of the Covenan:s were broken, they ought to have traverſed. 
OY /. {cm144%. ſe, That it was not acknowledged pro vero et:juſto debize, for that was expreſly alleged 
E” by the Defendant inthe barr. | . *, 

As to the Matter, the Defendants Counſel conceivedthe Replication inſufficienc 


att 1 "For 2.caules. 1, Becaule that although thag Jeb» Brudenel hath accevte3 of 400 1. in 
4, 4" > Yatisfactionoftihe Statute of 8ool.yer in Law the Statute doth remain in force, an 
mc ts "© * he may (ve execution 2gainlt che Detendane upop it whenhe will : and therefore, if 
e444), "* _ ſhe ſhall pay debts by ſpecialty betorethis debt ot: Record , the Defendant may be 


Feed ©” chargedina Deveſtavit, and therefore not only his lands and goods,but his body {hall 
I ,- /**  bealtoſublero execution ugon ihe laid Recognizance of 8007. And it was aid, 
that this caſe at bazr doth differ from Terrers cate in the 8th parc of my Reports, [gr 
there Bile who had the Judgement, nor only.accepted 60/4. in plevam ſatisf tt ionrm 
et exonerationem Of the Judgement of 1001, et obtullt et adbuc offert ad relaxand, Fe, 
vel ad cognoſcend. ſatiif xthionews in Cur, Oc. and that the D-fendant deceptive ot exin- 
remtione ad defr audand, & decipiend. pred. Ed, Twrner, Oc. de juſto debito ſuo copy, ſatis- 
fattionir, &c. diſtnlerunt ct adbue differt, ©. but in the cale at bar ic doth nor appear, 
that the laid John Bradezel ever oftered either to releaſe, or achnowledye (atistaction 
(-) &c. for then default had beep inthe DetenJam, as it was in Twners Cai:., but in 
this Ca/e no ſuch fault appeareth to be in the Defendant, - 2. The Plaincits in their 
Replication avcerr, that the {21d Recognizances remain not diſcharged by Coin of 
the Defendant, &c. to the intent ro defraud the Plaintits of their debt ; and (he a- 
lone cannot commit Covin, for Covin onght to be berwixt two, and therewith a- 
erecth 39 H.6. 19. where in debt by the Prior of D. againſt Hugh Lacy, the Defen- 
dang pleadeda forein Actachment io Londen at his own \ute ; the Plaintif would 
have 'averred , that the Pleint which was entred by the ſaid Hugh againſt the 
Pcior, was to make the Pricr lole his debr: And there Priſoir Chief Jullice faid, As 
to the Corin he conceived it is not to the purpole, tor the ſaid Hugh cannot :firm 
che ſaid pleint by Covin of himſelf ajone ; for Covin ought to be betwixt two, &c. 
And in Plow. Com. in Talbois Caſe, 54 6. it is hotden, That Covin (accordivg to the 
crue diltin&ion of 1t) is a jecret a fent derermined inthe hearts oftwo or more men, 
to:he prejudice of another, Ard afcerwar.'s the caſe was argued by the juſt ices :and 
Judgmert was givenfor the Plaintifs.And in this caſe theſe points were Relolved. 
1. [hat che Defendants burr was repugrant in i: ſelf; for firlt the Defendanc pleads, 

r Quid 12ſ vleve adminiſtr av t omnia bona et catalla que fuer, prod. Thome tempore mortit 
ſ#z, er q1od ipſa nulla habet boua et catalla que fuer, ejuſdem Thome tempore mortis ſue in 
manibus ſuis adminiſtrand. nec habuit die impetr ations brevis originalis pred. priterquam 

b1m4 et catalla a4 yalen iam of the (aid debr tothe King, and the ſeveral debrs by he 

1.44 R,cognifances; by which ſhe conie!leth, that ſhe hath ſufficient in her hards to 
latisfie them. And afterwards ſhe pleads, quod tpſa nulla alia five plura habet bona ſen 
catalla, que fuer.pred. Thom tempore mortis ſue im manibus ſuis adminiſtrand, preter- 
quam bona & catalla, que non ſuſficiuvt ad ſatisfaciend, pred tt. ſeprralia debita, 
which 1» meerly, and ex diametroy repugnant to that which ſhe hath conteſicd b foe. 

2. I: was Reſolied, Thar if ſhe had only pleaded, quod ipſe non haber, nec die m-pe- 

trationis originalis pred, habuit, aliqna bona et catalla que fwer. pred. Thom, Treſham, tem- 

pore moriis ſua, preterquam bona et catalla non attingentia, ad ſatizfaciend, debita preaitt, 

aut que non fuf ficiunt ad ſatis faciend. debita prad, or a plea to ſuch effeR: that ſuch plea 

had been inſufficient. For the Executor or Adminiltrator, either ought ro plead as 

the Defen; anc did inchis cate, ſc. That ſhe had not. goods or.chartels , &c. preter- 
quam bona et extaila 4d valentian debit. pred. and foconteſs that ſhe hath ſfficient to 
iatishethem ;-or if the truth be, rhat ſhe hath not Aſſets ro ſatisfie the debrs of Re 
cord, thengocontels how much ſhe baih,. ſr. that ſhe hath nor goods and charrels, 

&c. praterquam bona et Catalla ad valentiam of a \um certain; et non wir 4 » que tiſdem 

debitis oblig at. et onergbilia exiſtum, but ought nor to ſay, preterquan bona tt catalla 
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non excedentia, aut que mon ſuf ficinnt ad ſatisf aciend. debua predic a : tor the 1ncertaint Y, 
for tothar the Plaincif cannut reply, whereupon a certain iflue may be taken; for if 
the truth of the cafe be) that the hath aflers1o atisfic ail the debrs of Recor | bur a 


peny, Or a halt-pennyzor other {mall ſum, tuch viea ſhould be true ; and av Execuror  , 


or Adminiltcator is frivy and repreſenteth the perion of the Tetia' or or In:eftace,and 
by intendment of Law hath notice ot the certainty, and cerrain value of the goods, 
and therefore he ought 10 luch caſe to plead certainly as is aforeſaid; As the heir 
when he pleadeth a detcinment of Charters in a writ of Dower, he ought to ſhew 
the certainty, becaule he 1s privy, or otherwiſe it ſhould be'in the calc at barr 8 de- 
vice tO barr poor Creditors ( a uſual attempt in Thele dayes } of their true and jult 
debts; an4 therefore luch Innovation 1n pleading, tending tofo dangerons Conte - 
quence, was #4 voce condemned by the whole Court, 

3. It was Reſolved, That ſuch general pleacing, ſc. that ſuch Recegnizance was 
made pro vera ſolmtione, (Fe. Or pro per formatione Conventionum, Cc, becauic the Cre- 
dicor who is a (iranger tO ity hath no means1n Law to know the particular certainty» 
was 200d enough. Vide Plow, C:m, in ( rokes Calezand 18 H.S, 1, &c, And although 
they doe not ſpecifi the certain day of payment, nor that the leſſer ſum was pai be - 
tore, or upon the day, yet the pleading 15 good in this cale y for admit thac the pays 
ment was after the day of payment,yer when the laid J-b» Brudenel doth accept of the 
leſſer ſim in full diſcharge of the ſaid 8c0/. This 1s a yood groun4 for the Plaintt's 
to avetrr, that by fraud ot the Detendant, and to the inten: to defraud the Plaintifs of 
their debr, the Recogniſance was not diicharyed nor cancelled: the which the De- 
fendant hath nor contetted by her Demurrer, but ſhe might have taken #4iue upon It, 
and lefc the ſame totryal of the Country upon the Evidence , declaring the truth of 


the caſe. h 
4. It was Reſolved, That although they have not alleged ſpecial matrer, as in Twr- 
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ners Cale ; ſc.that the Conulee did offer and was ready to releaſe, or acknowledge */ Py” 
ſatisfaction; yet ic was Reſolved, that the general allegation of fraud in the caſ: at */ it 164 pp la age 
barr was ſufficient) as it is Reſolved in Talbois caſe, That general averrment of Covigs 3 ©" 7 fo 


was 200d , becauſe Covin 1s to lecret, whereo! a man by intendment cannot have « - + 


>. 6 4 


knowledge, And ifof the ſpecial manner of Covin which ( as it is there holden) ex /// | /// 14 all 


vi termin:, ought to be betwaixt two,by Imendment of Law a ({iranger cannot have 
knowledee, 4 fortiori, in the cale of fraud, which may be in the hearc of one only, for 
if one by deed maketh a fraudulent gitr of his goods to diverie who know not of it, 
the ſame is fraud only in him who doth it ; and fo it was adjiidged in Tarnors caſe , 
that frau4 may be in'one, or of one part only. And for as much as the Replication 


was g00d, as to the debt of 800/.to Joh B nderel, and the Defendant hath cenfeſled , 


in her barr, that ſhe hath Aſlecs to larishie all the Recogritances , for this cavſe the 
Plaintifs ſhall recover their debr of 600/7, due'by che faid Obligation. And although 
of ic ſelf, and ex virermini, Covin ought to be berwixt two : yet when it is coupled 
with frau !, which may be by one onely, the Court ſhall adjudge upon the matcer,' 


. and not upon the firi& Ecimologie ot the word; and if the addition of Covina be in 


vain, then the Court ought ro adjudge upon the word Fraud,which may be by one; ec 

umque dum proprietas verborum attendit ſenſus veri:atis amittyur. And the Chick 
Jultice ſaid, quod ſepe i Captione Juris fuit digitus De4; forthe Defendants barr was 
altogether inlufficient ; For the DetenJant hath averred » That Sir Thomas had nor 
paid the ſaid debcs due by the ſaid Recogniſances in his life , nor his Adminiſtrator 
aiter his deceaſe ; bur hath not averred, That Francis who was joyntly bound with 
him in all the Recogniſances had nor paid them, for which canle the barr was inſut- 
ficient, And ifthe barr be infuthcient in matter, and the Writ and Declaration good) 
and the Replication ſuperfluous, without any matter which impugneth or deiiroyeth 
the ation, the Plaincit ſhall have Judgement, as it hath oftemimes been ruled and 
adjudged. Which was granted by che whole Court, And afterwards Judgement was 
oiven) and entred for the Plaintifs, and Execution awarded accordingly. See the 3. 
point in Twrnors caſey 2 good judgement intheie dayes, where Executors and Admi- 
nilirators contend by fraud,and ſubtil and cunning pleadings and devices to barr Cre- 
ditors of their jalt and true debts: and mark well che 3+ point Reſolved in Twrners 


cale, : 
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{111) 


(5) 


pf \ 
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Noe Readers At the Common Law; It there be Lord, Meine, and Tenant, and 


the Meine truly doth his ſervices to che Lord paramoun, and yet the Lord doch gi- 
(irain the Tenanc, peravail for them, at this time the diſtreſs 15 COLTLOUS » and the Te- 
nant is not dilirained in default of the Meſne ; bur in this caſe if the Tenant peravail 
requeſt the Meine to take 
licuofchem; or if the Tenanc 
Meine to joyn and acquir him, and 
ſhall adzadge that 


in a Writ of Meſne . l 
again!t him, otberwiie che Tenant peravail (hall be in no default , and ſhall have 


wiong, and yet ſhall be wichour remedy : and itisall one to the Tenant, if the Gi. 
lreſs be wrongfull or not) if he ſhall nor have any redreſs, Vide 39 E.4.34.17.E.3.17, 


& 44+7 H, 4. 


his cactel one of the pound y and put in his own Carcel in 
hath a Replevin of bigown Catrel and requeſterh che 
he r<tuteth, by this matter ex poff fatto, the Liw 
the Tenant peravail was diltramed in default of the Meine, and i: 
the Meſne pleads not cilirained in his defaulr, ic ſhall be founi 


18. 12 E.4. 2.13 £.46. ©. N. B., 136.” By which it appeareth, That 
judges1n all ages bave endeavoured to pit the Rule of Weſt. 2+ 1N-EXCCUtiOn. Curia 
Donuuni regis non debet de ficers conquerent! bus i« Juſtitia exhibenda, Juſtitia et ſuum cu- 
ique ribuere. | 


Trin. 10 Fac. inthe Common Pleas. 


Robert Marys Calc. 


EG Crogte brought an ation upon che Cale agaipſt Robert Marys, and decla- 
.cd,That William Winter Gent. was igiled ip fee of the Mannor of Townbarzinghan:, 
whereof a houle and 2, a&res,and 2. roods of Land in Townbar ningham ate parcel , 
an *demiled and demiſable by Copy &cin Fee; for life, of years. And where the 
ſaid william and all thoſe whole etiate he bath inthe faid Mannor with th'appurte- 
nances, pro terementibus Cuſt umariis ſuis predemeſſuagit 2 Acre 2. Rod, terre cum pertin, 
ha nerun' © 4 toro tempore cus contrarii meygors 4 hominun non exiftit, habere corſurve- 
ru 6 communiam paitur' in quadam pecia paſtmy' com' per eftimationens ſeptem acras, vo- 
car. Townbarningham Common, jacent iz Jownbarringham pred. pro omnibus equis & 
vAccis is levant et cuban” Fc. quolibet an, omni tempore anui tanquam ad pred. meſſ« - 
a Fc.pert.n. andconveyed a gran by Copy of Court Roll of the {a1d Mapnor of it e 
!a11 Houſe and land with the 2ppurtcpancesto the Plaintit and his heirs, according to 
the Cuttom of the Mannory by torce of which he entred, and was and yec is ſ-1ſed 
of (he {aid Meiluage with tbe appyricnances. Et pred. Roberts machinans et imendent 
ipſum F dw, de communia ya/{ur .prad. tm pred. pecia paſtnr. contineng, per eſt im «tianens 
7 46. vocar, Townbarningham Common, habend' minus juſte impedire, er de proficuo [v0 
inde 10:al ter deprovare, grim. ase Maii, ann, reg, Domini Reg. nunc A ngl. ſept. equor, 
boves, f vaccas ſua in pred, Peciam paſtare, cork, per eftimat. ſept. acr' vec. Towndbar- 
nirgham Common, poſit et herbam ibid.creſcen. cuns equis, bobus, et yaccis ſuis depaſt - 


#1 fu, corculcaun, et ja ny with continuance, 4 pred, primo die Mais anx. ſeptim. 
ſuprad. uſque feſtum Sanit , Mich, Arch,tunc proxime ſequen. per idem Edw. exiſtens per 


rnm idem temps renens Cuſtomarius pred, Meſſmag. & 2. Arr, & 2. Rad. terre cun 
pertin, communian paſt ur* ſuam pred. pro 8quis, bobur & vaccis ſuis ,in tam amplo et bene- 
ficiali modo,prom ipſe perantea + (F'6, per tempus Hind babere non poruit. ſed proficunm 
ſuem inde per torum iden tempus ami ſit ad danmumy& c.40(. The Detendanc pleads Not 
guilty, andthe Jury found, Qzod quoad poſttionens equorum bovium, & vaccarum ip/1n5 
Rob Marys in infra ſcript. peciam aſtwr, VOrare Townbarningham Common, inter 117 
per pred. Rebert, fieri ſuppoſit dicurt ſwper Sacram'. ſunm quod pred. Rob. Marys non ef} 
'nde culp. b's',pront,& c.et quoad depaſtum conculcationem & conſumptionem herbe infra- 
__., ſcript. 
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Parr, IX. Robert Marys Calc. . 
ſcript. minfraſer pr. pecia paſtur* v6car. Townbarningham Comnion, infraſcripe. eques, 
bebus, et vaccis. per tengpus infr aſcr ip!” Jurator” [r4d. dicum ſuper ſacram'. ſuun , quod 
pr:d, Robert, Marys eſt inde culp. ot «||, damna, Cc. And this plea began Hit. 71 
Jac. rot, 476. and was oftentimes debate. by the Serjeabts at batt , by the ju- 
itices ac the bench : And it was argued onthe Detendanty'part , That whe wrong 
found by the Jury is not the wrong whereot the Plaiatif complains in his Action up- 
on the calc :- For he hath complained ot a Mildoing, and they have found a Not do» 
ing» which 18 ag2init the Plaintif, for he hath declared that the Defendant poſuir 4+ 
veria ſna, Fc, which 1s wrong 2nd nldoings and the Jury have found, quod non po 
ſuit, Cc. but that his Cartel have depaitured.&c. which oughc to be by elcape, which & 
15 not doings and many caſes were put upon this ground, , PRE, - 
Bot as to that it was Relolved, That the Action notwithitanding,that was main- ©? // of " 
tcmable ; tor the Judges in finding of Veriicts doe reſpect the Subſtance, rather than «4 * / 1 +40 


the Circumitznce ; and therefore in the caſe which concerneth the life of a man, .-» © ad 
which is more favoured thanany thing in the worlds, Judges regard the ſubliance,,,, © * "Z 
an4 not the Citcumitance: As it 4: 5. and C. were indicted of killing of 1.S. and; (4 ©* 


that A. (irook him,&c, and the other were pr-icnt, abbersing,%c. And the Jury find, //, V.- «/# i. 

that A; did not firike him; but thac B. liroke him and the other 2. were preſent ab- | | 

be:ting, &c. the ſame isa good verdict, tor 1t 1s but Circumtiance who firook him,for | 

i w it 18 the {troke of chem all. £451 : | 
2.16 was well obſerved;That the Declaration 15, That the Defr. pur in his Catrel x 'Y 

M4 &c. and that from the 1 aii they continued therett:!l the Fealt of S. Michaet: 

Now the Jury have found quoad po/icionems non cp. pros, ee. which is the firlt day of 

May: but the Jury have tonnd quod depatt wm conculcat Sc. per tempus infra comentuns, 

ſc. 4 primo die Maii (que feſtum Santi Michaebs, they tound him guiltypromt: So that 

the Jury have found the Continuarice, &c. in the ſame manner; and tor the ſame time 

the Plaintifharh alleged ; and che Piaintit is a ſtranger to it, and therefore come the _—_ ' 

Defendatits cattel by eſcape, or otherwiſe, the eating of his graſs, ard ſothe deſtru- . 

Qion of his Common, the ſame is the lubltance andeauſe of the ation: And fo it 

was adjudged, Hil. 5. Jac in this Court, as it atter appeareth. ( 
2. It was Obxeet, Thar one Commonor ſhall not have an ation for eating of } 

the Common, tor theft} evefy Commoner mfiyhr have an a&h1on tor rhe ſame cauſe, and 

ſo actions-ſhonld be multiplied for finall cautes, which-the Law will not ſuffer. And 

therefore Williams Caſe in the 5th part of my Reports, tor not doing Divine ſervice in | 

2 Common Chapel. or Church, an aQion upon the cafe doth nor lie, nor for a Come ; 

mon Nutance done in the High-way, Vide 27 H. 8. 26, 27. and 5 E. 4. 3. &c. where 

- the Law denieth an a&iorto any one in particular,.tor avoiding infinite ations in 

Ima)l cauſes. x 
To which it was Anſwered and Reſolved; That notwittiftanding this ObjeRion, 

the aQion lyeth for divers cauſes. 1. It 15 evident, That a Commoner may take the 

Carcel ofa (franger damage teaſant} as it is holden 1h 24 E. 3+ 42. 46 E. 3. 23, 15 

H.7. 2. & 12. which proveth that it 15a wrong and damage done tohim ; and it 

ſhall be a great mitchief if the Commoner ſhall nor have an ation) for then all the 

leedirg might be taken, and eaten by many ſheep and other Cartel, "I with (trong 


£3 


hand detained, til} all the graſs is cate up , and likewite with tirobg hand driven 
ont, ſo that the Commenters cannot take them damage fealant; or the Catrel after the 
gra(s eaten may eſcape out, an then by the argument which hath been made, the 
Commoner ſhall nor have any Remedy ; and then the Lord, or other great Man 
might at their pleaſure deprive them who have Common in their Waſtes, of thei * 
Common there. 2. if the Commoner tath a Freehotd 1n his Commonzand the Lord 
or others will feed 2nd exe up all che grafs in the Land where the Common is to be 
taken, the Commoner ſhsll have an Attiſe ; and by Contequence the Commoner in 
the caſe at barr having Common bur at will by Copy, (hall have an action upon the 
caſe : As ifa Man hach Common of Eitovers in the wood of another in Fee,or for lite, 
and che Owner of the Wood:or any other, cutrecth down all the wood,he who ought 
to have the Eltovers ſhall have an Athie, for ir is a diifeiltin of his Common, F, N. B. 
158, 159. and ifhe hath bur a Term in the Eftovers, he ſhall have anaRion upon 
the caſe, Hil. 5 Jac, in the Common Pleas, Edward Baxttolph brought an ation 
upon the Caſe agaiplt Robert Krpping apd others, and declared, That Sir Henry Gawdy 
X XXX 2 Knight 
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Knight, was {eiled of a honle and 100 acres of land in Soweod 10 Neorthfolk, and thac 
the 1aid Sir Henry time our of mind , had uſed for himand his Tenants of the 
{aid horſe and land » to tell and cake brakes 1n a peece of Heath called Carorhill in 

Sowood atorefaid » for their tewel to be ipent in the ſaid houle , as to the ſaid houſe 

2ppercaining ; And ſo being thereot ſeiled » demiſ:d the 1aid houle and land, with 

the appurtenances for term of years, 8c. by torce of which he entred, apd was there- 

of poilefſed , the Detendanrs promiſſorum non ignars cut down y and cattied away 3 

lands cf brakes in the laid place , by which the Flaintif could not bave brakes for his 

fewel in as ample and beneficial mannner as before , and as of righe he ovghe, 

%c. The Defendant pleaded Not guilty, and it was tound by verdict for the 

| Defzndant y and he had judgement accordingly. 3- For every teeding by the car- 
IF [113] tle ota liranger, the Commoner ſhall not have an aſſ1ze nor an action uvon the cate, 
FI aw; e914! Caſe, as hiscale is, bur che feeding orght 10 be ſuch for which the Commoner , 
a} {aux 44 © Yic.orghtto have commonot paltures for his Cattel , ſed proficuwm ſuun per tum: ;- 
bf {o 4+) dqmiempu amiſit, &c, Sothat if the Treipalle be ſolute, that he hath not lott his 
Feat he"? Hh. uns , bur ſufficient doth remain for him , the Commoner hall not take their 
4, 4:4. damave fealance , not have any ation for ic; bur the Tenant of the Land may in 
 / ſech caſe have an ation. Anitherefore, It my ſervant be beaten, the Matter thall 
no: have an aRion of battery if the battery be not io great that by realon thtereot he 
loſeth his ſervice of his ſervant » but the ſervant himſelt tor every lictle battery ſhall 
have anaRion ; and che cauſe of the ditierence 1s , thac the Malitcr hath vot any da- 
mage by che perſonal beating of his ſervant, bur by realon of a per quod, viz, per quod 
ſervitia amiſit ; 10 that the original Act 15 not the cauſe of his action , but the conſe- 
quent rpon it , viz. the lofle of his {crvice 1s the cauie of his action ; tor be the bat- 

tery great or little , if the Maſter doth not loſe the lervice of his lervant , be ſhall 

pot have an ation. So inthe Caſe at Bar » The Lord ot the Soyl ſhail have an acti- 

on ſor Treſpalie done in the Watte or Common , as an immedgiace Treipais to him , 

be ir lictle or great ; bur the Commoner ſhail not have an action bur by conlequzar ; 

viz. It the Treipais be ſuch , per quod pro ficuum ſunm Commun. ſue 4mi;t, &., Or 

that he canrot have his Common 1n ſo deneficial manner a3 he had before. 4. In 

this cale it doth not judicially appear re the Court , that avy other hach Common 

for. ©. / there but the P;aintit; 'andcherefore the colour of multiplication of ſures is not to 

&- te | | be likened to this caſe : And it is true , that tor a Nuſance io a High way , withour 
F4 aa 4 *+pecial damage » Done (hall havea private action, for 11 is no: damnum privatum, but 
Ay » fa Cork damnum commun. and therefore it ought to be oniy puniſhed and reformed at the 
Kings ſate ; for a publique Nuſance (hal) not be reformed at the ſure ofa private par- 

ty ; for the damage is not private , but publike. But privearum damum five nocumen- 

-tam (hall be reformed by the aRion of the private patty grieved » and Commune no - 

"cnmentum at the ſute of the King, who is the head of the whole Commonwealth : 

Buc a Treipaſle done to many Commoners 1s Privatum, and not Commune Nocumen- 

tam : An: {0 itis adjudged in27 Aſſ. p. 6+ It was preſented inthe Leet , that /, 2. 

had encloſed ſuch lands » which ought to lie in Common for all the Inhabirants of 

the Town , fc, ad Commune nocumentum Inhabitantum vill, pred, and this preſenc- 

ment was adjudged void : For the ſame 1s a private wrong to the particular Inhabi- 

rants of this particular Town » and no publique common Nulſance. 

And the Chief Jufiice in his argument in this caſe cired rwo Judgements in the 
point of this Court. Trinit. 41 Eliz, Ret, 1536. John Holland Eſquire brought an 
aQion u, onthe C:ſe agaiolt The, Lovell Eſquire, and others Defendants; and de- 
clared that the Plaintit was ſeifed of the. Mannor of Chalkbill in Larling ford, in Nor- 
folk, and preſcribed to have Common lor 400 ſheep ina place called the plains in 
Larling field, as belonging to his Mannor, the Detendants promiſſorum non ignar! , 
with « _-- ſheep did ear the grafſe growing inthe jaid place, called the plains , per 
quod the Plaintif could not enjoy his Common in as ample and beneficial manner as 
he had before » and of right ought to have, to his damages of 40 /. The Defendants 
pleaded Not guilty , and it was tried by N:{ prixs before Sir John Popham Chict Ju- 
[tice of England » and found for the Plaintif, and he had Judgement and execution. 
Hill. 5 las. Rot. 1427. in the Common Pleas Norf. George England brought an a- 


&ion upon the cafe againſt this Edward Crogate » and declared that the Biſhop of 
Nor- 
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Norw«h was teiled 1n the right of his Buthoprick ot the Mannor of Thergarten in the 
County of Norfolk, and preicribed in the Biſhoprick » &c, ro have Common forthe 
Copyboldersot che ſaid Tenement; for all Horizs, Cows, and Hogs in a peece of Pa- 

ſiure in Baſongbam, called Baſingham Common, &c. at all times of the year, as to the FEE - ” 
{aid Tenements belonging. The Detendants promifſorum non ignarxs , pur in his (,-** ooo 
Horſes and Cows into the ſaid peece of paltnre called Bafaphous, by which che + Ln "40 
Plaintif could not have his Common in as ample and beneficial manner as he had n= © © 
led before, &c. The Defendanc as to the putting in of the Cattle pleaded Nor guil- 

ty » which i(ive was found for the Defendane ; and asto the eating of the graſs he 

pleaded , That the ſaid pecce of patiure called Baſingham Common , did adjoyn to a- 

other palture called Barningham Common » in which the Defendant had right of 

Common, and that theſe two Commons lay open the one to the other , and claimed 

to have Common in Ba/inghem tor cauſe of vicinage , upon which Common for cauſe 

ot vicinage itlue was joyned , and found for the Plaintif : Whereupon Judgemenc 

was given, and cxecution awarded. In which caſe both the points now 1n the Caſe 

at Barr 10 queliion were adjudged. 1. Although the Plaintif declared that the De= 

fendapt put in his Cattle » &c. and it be found that he put them nor in, bur that 

chey came in by eicape » yer the Plaincit ſhould have Judgement , for the eating of 

the gralie ische ſubttance. 2. It was adjudged, That the Commoner in this caſe 
ſhould have his aRion upon the Cale. 


Trinit, 16 Jacobi Regis. 


The Lord Sanchars Calc. 


Obert Creighton, Lord Sanchay a Bacon of Scotland of forethought malice at Weft- [117] 

minſter in the Coun:y of CAliadleſex did incite and procure Robert (arliſſe to kill 
John Turner , who accordingly adjoyning himſelf with one James Ir , the 11 
of Map laſt palt killed the ſaid John Twrner within the City of London. the King 
in his zeal to Jullice in this cale , preſently ſent for the two Chief Juſtices, and chiet 
Baron, and commanded there ſhould be ipeedy proceeding again(t the Lord Sancher, 
according to Law. To which the Jultices aniwered , That the Lord Sanchar was 
buc an accetfory in this caſe , and therefore he could not in Law be tried before the 
Principal were atrainced ; but if the Principal mighc be apprehended , then both 
might be attainced with more expedicion than ic might be if che principal ſhall be 
atcainted by Utlagery : Then ic was asked how the Lord Saxchar being an antient 
Baron of Scotland ſhould be tried : And it was an|wered by them , That none with- 
in this Rea'm of Exglaerd is accounted Peer of the Realm , bur he who is a Lord of 
the Parliament of Exglend ; for every SubjeR either is a Lord of the Parliament , or 
one of the Commons, and the Lord Sanchar was not a Lord of the Parliament with- 
i0 this Kingdom, and theſe ſhould be tried by the Commons of the Realm, vis, (5) 
Knights, Eiquires, Or other of the Commons : And therewith agree our books, as 
well old as others, 11 E. 3.6br. 473. 8 K. 2. Proceſs wit. 20 E, 4.6: 20 Eliz, Dyer 
360. Then the King asked in what Court, after the Principal be atrained , the Lord 
Sarchar (hall be tried. And the Inftices anſwered, foraſmuch as the procuremenc 
wasSin Middleſex , it was molt convenient to try him in the Kings Bench. And 
cherupon the K. reſolved he ſhould not be commirred to the Towerbut to the Ki 
Bench , where he m1ght be if need were ſooner and eafier examined chen he d 
be being commited to the Tower: And thejKing commanded _ chat all 
thipgs ſhould be made ready for legal proceeding ; and chat he woul Your tO 
cons not only the principal,but others who might difcover che truth of the faRzto be 
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prehend<ed. And iherupon the laid Chiet luinces conterred with the other | udoes 


= | | 
At the Kings Bench before whom the Lord Sanchar ſhould be tried. And betore chem 
; givers Q-eitions were moved concerning 


the Legal proceeding in this cafe, 1. Up- 
onthe Sta: ute of 2. E, 6.cap- 24. by winch it is enacted) as to this purpoſe , in this 
manner. And further be it enatted by the authority aforeſ414 , That where any mur ther o; 
felony bercafier ſhall be committed or done in one Coun: J » aad :nother per ſon or more (hall be 


acceſſory or acceſſories by any manner of wiſe to any ſuch murther or felony in another Con;- 


1 » that then an [1ditl ment found or taken againſt ſuch acceſſorie, or acceſſories , upon the 
/ circumſt ace of ſuch matier before the Juſtices of Peace, or other Juitices or Commiſſioners, 


t0 Inquire of felyraes » where ſuch offence of acceſſory or acceſſories m any manner of wiſe 
{ball be committed or done , ſhall be as good and effettual in Law , as if the Principal of - 

enee bad been commited or done Within the ſame County where ſuch Inditt ment (hall be 
found: Ard that the Jaſtices of Goal delivery , or Oyer ard Terminer » or two of them , 
of or iv ſuch Coumy where the offence of any ſuch acceſſory ſhall be hereafter commined 114 
done, nipou (ſme 10 :hem made , ſhall write to the Cuiios Rotulorum , or keepers of the 
Kecords, where ſuch principal ſhall be hereafter attainted , or convitted , to certifie them 
whether ſuch principal be attaimed , convitted or otherwiſe aifchargedof ſuch principal fe- 
lony , wh2 upon ſuch writing tothem or any of them directed, ſhall makg (ufficient Certif;- 
cate inwriting , under their Sel or Seals, tothe ſaid Juſtices , whether ſuch principal be 
attarrtcd, convicted, or otherwiſe diſcharged, or not. eAnd after they that 0 {hall have 
the cuftody of ſuch Records do ce-tifie that ſuch principal is attairted , convicted , or other- 
wiſe diſch gd of ſuch offence by the Law , that then the Juſtices of Gaol azlivery , 07 of 
Oyer and 1 « miter , or other there amho- ized , ſhall proceed upon every ſuch acceſſhry , tn 
the ( ounty or ( "ountics where ſuch acce ſſory 0” acceſſories became acc: ſo ry, in ſuch manner 
and ſorm as if both the ſaid prmcip4l offence and acceſſory had been commited and done in 
the ſaid County where the offence of the acceſſory was or ſhall bz committed or done, And 
that every ſuch acceſſory , and other offendors above expreſſed, ſhall arſwer upon their ar - 

raignments, and receive ſuch trial , judgement, order and execntion , and ſuffer ſuch for- 
fenunres, pains and penalties, as is uſed in ther Caſes of felony : eAny Law or Cuſtom to 

tlecont rary heretofore uſed in any wiſe netwithſanding., And upon this Statute divers 

Queltzons were moved, 1.1f 1 the Indictment in the County of Miazleſex of the Ac- 

celiory (hail be rected, that the principal was endicted before Commitiioners ot 

Over avd Terminer in the City of London ( as in truth it was ) Or if the Inditmen: 

ſhall rectic i» fatto, that the ; rincipal commirted the murder in London, tor the 

r:cined, that the principal x3 indicted of murder in Londox , is no dire& afirmance 

that the preveipal commirred Murder; tor an the Indictment is but an accuſation,and 

1 pl:ce ot the Kings Declaration, which may be crue or falſe ; and this agreeth with 

former pretidents : And accordingly the Indittment was drawn , upon which the 

Accetlory was convicted, as appezreth by the In{i&ment, 

Fhe2 Qyefizon moved upontha Statute was , It the Jultice of the Kings Bench 
are Within theſe words, Jultices of Goal delivery, or Oyer and Terminer. And 
3ewas ohyected , That the Kings Bench 1s the highelt Courr of Ordinary  ltice 
-withinthe Realm, and above the authority.of Jultices of Gaol delivery , and Com 
-:ghorers ot Oyer and Terminer; and as itholden in 27 «Af, 1. is more than the 


"tyre ; igr:they examine the Errors of the Juſtices in Eyre, Gaol delicery y and Oyer 


and 3ermibers And therefore inas much as the Juttices of the Kings Bench are 
param ovnc. and iuperiours over all the others, they cannot be included within 
.theic Intezznurs, viz, Juftices.of Gaol delivery, or of Oyer and Terminer. Alſo the 
;Juttices of the Kings Bench have a ditiin& and tupreme Court, and the Juſtices of 
Goal delivery, and Oyer.and Terminer another dicin& and ſubordinate Courr. 
And thetcore; it was adjudged: Hil. 30 Eliz.inthe Kings Beoch , That where R:- 
#644 Smub was indited of forgery of a falſe deed at the Setlions of Peace in the 
:Gounty-Ob-O1 ford, and the Statute of 5 Ez, cap. 14. which inflicerh the puniſh- 
ment , and vpon which Act the Indiament was grounded,provideth that the Indi&- 
ment ſhall be taken before Juſtices of Afſize 4 and Jnftices of Oyer and Terminer ; 
And a1though the Jultice of Peace by their Commitiion have power to hear and de- 
Cermine felonies, Treſpats, &c. and have an expreſle clauſe” ad andiendum et termi- 
wRndum, (0 ybat they are as it was arged Jnftices of Oyer and Terminer : Yet it was 
Re- 


— 
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Reiolved by the whole Court, That becaule there was a Commutlion of Oyer and 
Terminer known diltinctly by that name , that the Inditment was not well taken, 
and theretore was quaſhed. But it was retolved, That the ſuttices of the Kings Bench 
are the Soveraign Jultices of Gaol delivery, and of Ojer and Terminer , and theretore 
they are included within the 1atd words: And theretore it 1s holden in 7 E. 4.18. & 
4 H. 7.18. That it an Indictment 0: 'orcible entry be removed into the Kings bench, 
the Jultices of the Kings bench ſhall award reliitution, and yet the Stat. of 8 H.6.C+9: 
{peaketh only of Juſtices ot Peace; buc the reaton is, becaute they havethe Soveraign 
and (upreme authority in tuch Cates, And accorcing to this Relolution » the Juſtt- 
ces ot ihe Kings Bench write according to the {aid AR tothe Jultices of Oyer and 
1 ermixerand Gaol delivery in London,betore whom the Principal was arraigned;&c. 
who certifhed the Record, as appeareth by the Record. 

3. It was moved, If the Lord Sarchar could not in Term time be indicted, arraign= 
ed, and 'convicted at Newgate betore Commullioners of Oyer and Terminer in the 
County of Middleſex ? And ic was Relolved he could not ; for the Kings Bench, as 
hath bcen 121d, 15 more than Eyr. And therefore in Termtime no Commillions of 
Oyer and Terminer, or Gaol delivery, by the Common Law, may fit in the County 
where the Kings Bench hiterh,, for » preſentia mjoris ceſſat poteſt as minoris ; and 
therewith agreeth 27 Aſſ.p. 1. Bur Carlile and Erwens wc re indicted and arraigned 
in London, where the Murder was committed, betore Jultices of Oyer and T erminer 
in the Term time,becauſe inanother County then where the Kings Bench fit. 

4. It was moved,It che L. Sazchar being indicted in the Kings bench,it ic be needful 
there be 15. dayes for the Recurn of the Yenrre facias ; for it 15 days be requiſite, he 
cannot b- arraigned this Term; And it was Retolved nat, becauſe the oftence was 
committed in, Midd, where the Court fitteth ; bur it the Indictment had been taken 
in another County, and removed thither, there there ought to be 15 dayes, &c, and 
therewith agreeth the Prehdents, and the continual uſage of the fame Court. 

5. It was Relolved » That for as much as there was not any dire& proof, 
That J.:mes Irwing was commanded or procured by the Lord Sanchar tocom- 
mit the Murder , buc that he jozned himieit to Robert Carlile who was procured 
by him, that the beit way is to indict the Lord Saxchar, as acceilory to Robert (ar- 
{:/le only, tor Indictments which concern thie lite of Men ought to be framed fo near 
thc trath as way be, and io much the rather, becaule they ar< to be found by the Oath 
ot the Grand Inquett, the which hinding 18 called Veredictum, quaſs dittum veritattsy 
and yet ic was Relolve\, that it one be indicted as accefiory to two, and he is found 
acceilory tO one the verdict 1s good. Vide the Statute of Weft. 1.Cap. 14. by which 
it is enacted, 7 hat none be Owtlawed upon Appeals of Commarament, force, ayd, or receit, 
wmil be that 55 appealed of the deed be attainted, (o that one life Law be uſed therein through 
the Realm; which 1s but an afhrmance of the Common Law ; for there cannot be an 
acceilory, unleſs there be a Principal; no more then there can be a ſhadow, unleis 
there be a body. But this word ( Appeal} hath 2. ſignifications in Law, one general, 
avd hat 1s taken for a general accujation, and accuſatio eſt duplex, excher by Inquiti- 
ton, viz, Indiment, and that 1s at the fuce and 1n the name ot the King, or by Ap- 
peal, viz.. accuiationotan Approier, and therewith agreeth all onr books : And 
Stamford, lib. 2.142. where he laith, Af:er che Confeſſion ot the Crime the Felon 
may appeal, that 1s, accuſe other Coadjutors with him co do the felony , and in this 
particular lenſe for accuſation ot the party it 1s the rather taken, Andasthere are 2. 
manner of Accuſations {o there are 4. manner ot Atrainder ot Felony, viz. by Judge- 
m «nt given, viz. one at the Kinos !me, and the other at the fute ot the partyy and 
both theſe Attainders are 1n 2. manners, one after appearance, and che other upon 
detault after appearance) 2. wayes, either by verdict, or conteſſon, and at the lure of 
the parcy a third way» viz. by battel, upon deiault by proceſs of: Outlawry , where 
ſndgement is given by the Coroners, or by thoſe whom an AR of Parliament and 
C:1i:om have enabled. And in the laid Statute of Weft. 1. Thele words, By Appeal 
of Commandement, &c, are to be intended of an accuſation generally, viz. by Indi&- 
ment, as by bill or writ, &c. Tl 1: that is appealed of the deed be attainted, is meant of 
all manner of Atrainders; either at the Kings luce, or at the (ute ot the party, and ei- 


ther upon ap pearance or upon detaulc, And atcer.,yards intheſame AR proviſion is 
made 
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' amnade tor the Appeal of (he patty, which 1mplicth, that the word Appeal ſhall be ta- 
1 neral (ence. — 
_— = Reſolved, That if the Principal be erroniouſly attainted, either for Error 
inthe proceſs, or becauſe the Principal being out of the Realm, &c. 1s ontlawed Or 
thac be was in priſon at the time of the Outlawry, &c. yer the Acceſlory ſhall be 
attainced; for the attainder againſt the Principal {tanderh tall 1t be reverſed; and 
therewith agreeth 2 &. 3.12» the Reſolution of all the } udges In the Kings Bench : 
And in 18 E. 4. 9. the Principal was erropioully Outlawed tor felony , and the Ac- 
ceflory taken, indicted, arraigned, con: ited, attainted, and hanged, and afterwards 
the Princi al did reverie the Outlawry, and was indicted and arraigned of the (aid 
Felony, and found Not guilty) tor which he was acquitted) and all the ſame appea- 
reth in the ſaid book. Then it will be demanded, T hat for as much as there cannor 
be an Acceflory, if there be not a principal, and in this caſe there 1s no principal, how 
the heir of the Accetiory ſhali be reſtored to his Lands which his father hath torteiied 
by the (aid unjuſt Attainder ? To that it 1s to be Anſwered, That the heir may enter, 
or bring his action, for now upon the matter by a&t in Law the Atrainder againlt his 
Father is without any Writ of Error ucterly annulled, for by the Reverſing of the 
attainder againlt the Principal» the atrainder againſt the Accetiory,which dependeth 
pon the a tainder of the Principal, ipſo fatto, is utterly defeated and void; and the 
ſamenotably appeareth in an old book, tir, E. 1. Mortdawncefter 46, where the caſe 
is, A. was indiQed of Felony, and B. of the receit of 4. A.cfioined himielf (andis 
mlaged ) B.was taken, and pur bimſelf to tryal, and found guilty, for which B, was 
attained, and havged, and the Lord entred, as ico his Eſcheat, and afterwards eA. 
came, and reverſed the Outlawry y and pleaded tothe Felony , and was found Not 
euilty, by which he was acquicted ; wheteupon the heir of B. brought a CMorzdann- 
cefter avainſt the Lord by Eicheat, who came and ſhewed all the ſpecia!l matter : And 
there was a Demurrer upon it; and it was Ruled; that the heir of B. ſhould recover 
(eifin of the Land , for if B. were alive, he ſhall goe quit by the Acquictal of A. be- 
cavſe he cannot be Receiver ofa Felon,when A. is no Felongand all the ſame appear» 
etch in the lame Book. Vide 4E.3.36. in Dower.qz E.3.m Ajſiſe and Rediſſeifm.8H.4.4- 
11 H.4.4. 4 E420. 6 £.4.9.113 £444. 9 H. 6.38.8 Hq.to. Andiec the Cale of 
ſ{enrence of Deprivation Of oneand preientment.in{iitution,and indition of another, 


/  Gx{and afcer by Relation of a Gen«ral pardon ipſo fatto, all are reftored without Appeal, 


/ ot new pretemation, admiſſion, or Inſiicurion, quod Vide Dyer, Note Reader, to 
'  oult all queſtions to what Gaol oftendets ſhall be commitred, Ir is enacted by the 
9, Statute of 5 H, 4. cap. 10. that none ſhall be impriſoned by any Jullice of Peace, bur 
enly inthe Common Gaol, Saving to Lords and others who have Gaols, their Fran- 
chiſes in that caſe. ;By which it appeareth;how Juſtices of Peace offend who commir 
Felons. &c. 10 ſome of the Counters in Lond, and other Priſons , which are not 
Common Gaols. 


T be Circumſtances of the matter of falt and proceeding in the Caſe are Reported 

in French by the Lord Cook ; whercin there | oi no matter of Law, 1 
thought it not much material to tranſlate the ſamg into Engliſh, bm refer the 
Reader tothe Orig mal, : 


Part, IN. Anthony Lowes Calc. 
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Caſes in the Court of VVardc. 


Trinit. 7 Jacobi, in the Court of Wards, 


eAnthony Lowes Caſc, 


N\ hony Lowe held 59 acres, and a rodd of Land in «A /derwaſltey, cf !;e Mannor 

of Alderwaſley, by Knights 1:rvice, and ſure of Courc to Bewraper, trem 3. weeks 
to 3. weeks, of which Mannor of Bewraper the Mannor of Alderwaſley was parcel; the 
"**{aid Mannors of Bewraper and - lderwaſley were parcel of the Earldom-and afterwatds 
of the Dutchy of Laxcaſter,which Manurs were holden of the King by Knights ſervice 
in Capite before they came to the Crown. The Duchy cf Laxcaſter roverher wi hihe 
ſaid Mannors came afterwards io the Crown by Deſcent : The taid Azchony heid alſo 
a Place where a Capital Metiuage was titvate, and halt an acre of l:nd in Alderwaſley 
holden ot the {aid Mannor of Alderwaſley by SOCage Tenure, and Feairy 2nd Rents 
amoneli other Lands H. 8. by Letters Patents under the oreac deal, dated 22 Juni, 
Ano 15. granted tothe {aid Anthony Lowe and his heirs, anceilors © the Piaintit, 
whole heir he is, the aforeſaid Rent, and turther ratified, remiied, releaſed, and con- 
hc med fotum ſtatus pred. Anthonit in terris « tenementis pred. Haabend. et tenend. pred. 
Ambonio et heredibus ſuis, de nobis heredibus & ſacceſſoribus neſtris per fidelitatens tan- 
tum pro omni ſervitio ſeulari exatlioze «t demand, And the ſaid Anthony Lowe fo leit- 
ed ot the laid 59 acres, &c. and of the place where the Capital Meiiuage was fituate 
22 Marti 19H.8, The faid King granted the faid Manor of A/derwaſley,and ail Lands, 
Tenements, Rents, Reverlions.and Services in Alderwaſley 8 Aſbleyham parcel of the 
Dutchy of Larc. to Anth, Lowe Anceltor of the Plaintit,” whole heir he is,& his heirs, 
ro Hold the ſaid Mannor. Lands, Tenements, Rents, Reverfions, and Services of the 
King, his heirs an-1 Succeilors, by the yearly Renc of 26 /. 10 7, and Fealty only for 
all Services, exaQtions, and demands : ad the faid grant was executed by livery and 
ſeifn : al which premiſes are parcel of the Dutchy cf Lancafterzand out of the Coun- 
ty Palatine of Lancaſter. And it was Objeed, That when the Kivg granteth his 
Seignorie tohis Tenanty.to have to him and his heirs, by that the old Venure is ex- 
tin, an. then the Law ſhall create a Tenure in Capite by Knights ſervice,for the belt 
ſhall be for the King ; As if the Kings Tenant gramteth Lands to another , withour 
any Relervation or mention of any Tenure,the Law ſhall creare a Tenure by Knights 
ſervice in Capitre, for that is the belt for the King. And foif the King grantech Lands 
fine aliquo inde reddendo, the Law ſhall create the like Tenure, and therewith agreeth 
33 H.6.7- for of neceſſity all land ought co be holden of ſome perſon. 2. When 
the King hath extinR the Services which are parcel ofthe Mannor of eA. then the 
Tenure ſhall be holden as the Mannor of A. was holden, and that was a Tenure in 
Capite, and the At of 1 H, 4, and divers other Acts, have divided the poilellions 
of the Dutchy from the Crown. 

Bur it was Reſolved, That the Tenure of the ſaid 59 acres, and toft and a halt (hall 
be holden by Fealty only; And as to the {a1d Obje&iens it was aniwezed, Thar 
when the King granteth or releaſcth the Services to .the Tenant and his heirs, the 
{ame cannot extinguiſh the Tenure in all tor neceflicy of Tenuce, and the King can- 
not by his Charter alter the Law, bur ir ſhall be expounded (o near the Kings intent 
as may be; and that is to extinguiſh all the Services,bur char only which 1s an inlepa+ 
rable incident to every Tenure, which is Fealty, for that the King may doe by the 
Law, and id Rex poteſt quod de jure poteſt, Vide 8 H. 7. ule. 

And as to the caſes which have been pur our of the book of 33 H. 6. they were 
2oreed and affirmed tor good Law ; bur a difterence was taken when Lind paſſerh 

| from 
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from che King by his grant and 1n b15 grant no Icnure Is rejer»edzor wherl the claule 
is added abſque al:quo ivde redderdo, there the Law ſhall create a Tenure whichis the 
beit for the King. Bur wheneho Land paſlethtrom Sub & Wwe Law for neceliicy 
changeth one Tenure49f ahi: Hery ihete che Law which i ws judex, ſhall cre- 
ate 2 [enure ſo neer the freedom of the firlt Tenure as may be. As fa Biſhop or 0. 
ther Man of the Church held Land of the King in Frankalmoigne, and at the Common 
mon Law had enfegfted another and his heirs ofthe ſame Lay inhis cale the Fe- 
offce ſhall hold by Featry'6nly, fot-cHiat is as neec tHe fret | f tte” Tenure of Frani... 
almoigne as may be) an | fo was it Rzfolved 10 Loxes caſe, 
And the reaions and cauſes of this ditterence is , becauſe that in the ficlt caſe the 
Land move:ih from the King » and therefore ſhall be TabjzeR& co ſuch Tenure as; the 
Law ſhall create; Burt when Tenant in Frankalmoigne enteoffeth another , there 
the Feoffec is in by a SubjzeR, and not by the King, tor in ſuch caſe the King depart- 
eth with nothing. Allo wp ths 'laxtet-caſe the Law doth not creare any Tebute gri- 
| ginally, as ſhe doth in the firlt caſe, bur coly changeth ope Tevure ini@ aocher, 47%, 
EE: 4 a Tenure in Frankalmoigne into a Tenure by tealty only. 
FA Wha And it was Reiolved, That when the Kiog grantath any Land withouc refervaci-- 
0} : on of any Tenure, or abſque aliquo inde reddendo, or the like, there. the Land by ope* 
'/ br ration of Law (hail be holden ot the Kiog by knights fervice-in Cape ,, according to 
» /1 
p -7 gn" and of lels leſs ; Forthe adt of Law.doth reſpe& Equity, and will never cha roe 
ELIE ad) t-- any one with more or leis than in Equity and reaſon he ovghtroBt.. fe alicui Le - 
" Ag 88 cupinnt ut yre Tegantur. And the Cale at barr 1sthe ſtrongers k&cau the Kipg up» 
14 i Ye , onthe grant cf the fervices, doth limit the Tepure to be by Fea y» for all (ervi- 
F ces, exaRtions and demands, And the Jultices took no re e Tenure before 
the Crown an.| Dutchy were uniied 1n one peron, for as.laay Key remain in one 
perion, the antient Tenure of the Crown der miuns Jer peta AFor he King cannoc 
hold of himſelf, b% OP | 
Note Reader, there arte rany and divers opinions of the content of a Knights fee 
Some ſay, that a Hide or a Carve of Lind doth contein 100 acres, andrhat $8 Hides or 
8o0 acres of Lind mike a Kvights fee ; and others hold, that 680 acres of Land mak: 
it. Others lay, That bovata 5er7'4 continer 15 acres, & 8 bovate fatiunt carueatam terr «, 
by which accompt a Caruce of Land doth contein 120 acres, and divers other op1n1- 
oNs are concerning thele matrers. But I conceive That a Knights fce, or Hide , or 
Carvey or Yard, or Oxgang of Land, doth not comain any certain number of acres : 
bur a Knights tee is properly tobe eltimated according to the Qualiry , and nor the 
Qy1antity, ſc. by the value, and not by the Coment ; and theretore it is crue, quod 
Dottiſimus Cambden in ſua Britannia, pag. 126. aſſerit, viz, Subſequenti «tate ex Cen(n 
rr colligitar fatti fuer' Equites, ©, and Antiquity thought the 20/4. Land was {uffici- 
ent to maintain the degree of a Knight, as it appearech in the old Treatile De modo 
tenend! Par liamentum tempore Regis Edwards filis Regis Etheldredi; where it appear - 
eth, Onod Comitatns,( viz2.an Earidom ) conſtat ex viginti feodis unius mulitis , \quolibet 
feeds computara ad vigimi lib:4s; Baroriaconſftat ex 13. feodis, et 3, parte pnins feodi mi- 
lit1s ſecund 114 comput at:onem p' edittam ;, nnum feodum militis conftat ex terris ad va- 
lentiam 201, which Antiquity I cite, becauſe ic concurreth with the AR of Parlia- 
mem, An»0 1 E. 2. de militibrs, by which A& cenſus militaris the eſtate of a Knight 
15 meaſured by the value of 20 /. Land per azmm, and nor byapy certain content of 
acres- and therwith agreeth the Statute of Weſt, 1,cap. 35.and F. N, B. $2. where 
20/, Land in Socage is put 1n Equipage with a Knights tee, and that'is the more rea- 
{-mble efttmation, for one acre may be better than many others, fo rthat he who had 
680 acres, or 800 acres of {ome barren Land hath nor a fuſkcient Revenue to main- 
tain the Jegree ofa Knight ; avd he who hada leſs number of acres of ſome Land, 
had a living (in thoſe daysYfufficient tor che maincenance of a _ So Antiquity 
thought thar 400 marks of Land per ar, was a Competent living of a Baron;and 40c/, 
per annum , ad ſmſtinexdum nomen et onns of an Earl ; and of late time 400 marks per 
arnum Of a Matquels, and 8091. per amum of a Duke : So thar their annusl Revenues 
was ettimat: d by the value, end not by the contert, And a Carre of Land Carucata 


terre, ora Hide of Land, Hide terre, (which isa]l one) is not of any certain-contenc, 
but 


the raie and proportion of Land which belopgeth ro a Knights teg.» and fo of more 
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bu as much as a Plough can ylough 1D a year, and therewith agreeth Lambard, ver+ I 
bo Hyde. And a Plough land may contaln atiouſe, wood, meadow, and patture , be- 
cautc by them che Plough men) anti the heait-'of rhe Plodgh ate chaintained. And 
cherewith agreeths rr. E, 1, br, 850, 4 E, 3, 47. Plow, (om. in Hill, and Granges 
Caic 168, 74,6 £.3.42.G 39 H.6.8, 4. And venerable Bede calls a Plough land 
familiam , becaulc it containcih neceilary things for the maintenance of a family, 
And Priſos well faidin 35 H.6 29, Thu a Plough may till more land in a year 10 
fone Country than in another ; and therefore it ttands with reaton that a Plough (5) 
land ſhould be letie mw one place thin in another, 41 E. 3. Fine 40. and 13 E. 3, 
Fine 67. A fine was not received de #14 wirgataterre tor the incertainty » Vid. 30 
H. 6.8. Pur an acre of land 1s certain by the $ atute de terris menſurandis, Note ai- 
{ov Reader That lome Plougi land was of old time of the yearly value ot 5 nobl. s 

r 4nzans , and that wasthe living of a Sokeman, or Yeoman, « ex dxod-cim carn- 
4:17 conſt abit wunm feoduns militis , winch amount to 20 /. per annum . And you may 
tec that Term:ino Paſch, 2 E. 1.coram Rogero de S-yton. et ſociis ſus Juſt.crarrys apud 
\Weltm. Ebor, ror. 10. Radulphus de Normanrille perexs in brev! de med 0 queritar con- 
"tr: Luctam de Kyme quod cum: ipſe teneat de ipſo duas carettatas terra m Coninrgtion per 
hom iginm et ſervitinm miluare , unde duodccim carncate terre facinne urnm ferdunn mis 
/itis pro omni ſervitio » ipſa diſt» imxn ipſum ad factendum ſectam ad cimians ſuam de 
Thornton in Craven, &c., And it 3 to be oblerved that the Re'erſe of a Knizhe and 
all fuperious who ate Nobles, 15the 4th, parc of their revenue by the yer , as of a 
Knight 5 /. which is the 4th parc of 204, So /{n« Barenia conftat ex 17 feeds militum , 
ec de 7 parte wning feeds mulitis , wich amoun:eth to 406 marks , and therefore his 
Releifisthe 4 part of it, ſc. 100 marks; andan Earl doih conhilt of 207. Knights 
fees» which amouat to 4001. and therefore his Releale is 1col. And the fam: aD- 

areth by the S$:ature of Magn Charta, cap. 2. and by the Equity of that Statute, 
toraſmuch as a Marqueſdom cophiterh of the Revenues of 2 B»romess which amount 
to 800 marks , he ſhall pay according co jult ptoporitioD for Releaſe 200 marks ; and 
becaule that Dukedom doth con-'tt of the Recenues cf 2 Earldoms , ſc. 800 /. per an- yy 
»«um, a Duke ſhall ray 2007. for Releaſe. which is allo the 4th. parc of his Kevenue, - 
and therewith agree the Records ot the Exch: quer. A 

Not: Reader , that at the time ofche miking of the Statnte of Magna Charts, © © 45S 

ſc. g H. 3. there was not any Duk*y M rqueileyor Viſcount in England and therefore 7 < - 
the Statute doth not make mention of them. And theeldeit ſon of King F, 3.called .\ 
the Black Prince , was the firit Duke in Eng/ard after the Conqueſt, And Robert 
Earl of Oxford, in the Reign of Rich. 2, was the ficit Marqueſſe , fic enim inter ordi- 
nes Angliz in ful Briganra teſtatur Camdem, #bi ſupra, Etrirulus Afarchiaonis ſerige 
ad 105 devvrnit . nec ante 2 R. 2. tenipora caigquam dl tus, ille enim Roberrum Vere Ox-+ 
oniz comitem delicias ſuas primum Alarchimem Dublinix de ſignavit , merumpque erat 
honoris romen. Hec ille. And betore the Reign of H. 6.there was nor any Viſcounc 
ſic enim idem Author ubi ſupra aſſerit, Poſtcomites, Vicecomites ov dine ſequriur, Vicounts . 
os vecamus ; hec verus offici: ſed nova dignitatis appellatio, et H, 6. tempore ad nos pri» [7 25] 
mun audita. Hee ille, Er Dominus de hello monte was the firſt Viſcount creared by 
King H. 6. Vid. {afraneum in gloria mund; . parte 4. con der, 55. That this Dieniry 
of Viſcount is of great Antiquity inother Realms, 
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Hill. 8 Jacobi, In the Cour of Wards. 


Floyers Cale, 


' () A Nthony Floyer and Anne his Wite were (ciſed ip their demeine as of fee, inthe 


I rizhc of the ſaid Anne of the 41h. part of the Mannor of Burdoceſton , al:as Bur- 
3ton , holden by Knights {crvice » = roy and 36 El:z., levied a hne thereot io Cribbe 
and R adway , an4 to the heirs of Cribbe , and the Conuices did grant and render the 
ſaid 4 part to the ſaid Anthony and cA ne, andthe heirs of the {laid Ambony on the 
body ot the laid Anne lawfully begotten , and for want of luch iſſue 10 the ule of the 
right heirs of the 1aid Ancbony, And afterwards the ſaid Ambeny and Anne , 2 Jac, 
Regis levied a fine come ceo, &c.of the laid 4. part of Wadbam and Manwayring,co 
the uſe of the ſaid Anthony and Amne, for the term of their two lives, and afterwards 
tothe uſe of Anthony their elcelt lon intayl, and afterwards to the ule of Willian 
their ſecon- ſotfin tayl , and a!rerwards to the uſe ot John their third fon in ray] ; and 
akierwards tothe if: of the heirs cf the body of the Anthony and Anne, and tor wanc 
of iuch itlue tothe uſe of the right heirs cf the ſaid Anne: And afterwards Ambony 
the Father died , Artheny his lon being wi hin ag? . ſc. of the age of 14 years, the 
ſaid Anne beiog yet alive. Andthe Queliion was, I the King in this Cale ſhall have 
the Wardſhip ofthe body of Ambery the fon, and of the 3 part of the ſaid 4 part, or 
apy of them ; and it was argued onthe Kings part ; Thatthe King in this cafe hath 
2 titles to the wardſhip of the body ; and ought al'o 10 have the third pare of the 
fourth part of the Mannor. And the firlt title to the body was by the Proviio , and 
in the end of the Statute of 3 2 Her. 8. eap. 2.+ For by the firlt fine the fourth pare 
was rendred to eAnthony the Father and eAnne, and to the heirs of «Ambory 
o: the body of eAmne; ani although the Statute (aith ; Where two or more perſons 
new bold , or hereafter (hall hold any manners , lands , tenements , or hereditamens of 
the Kmg by K rights ſervice, jymily to them , and to the heirs of one of thems, [and h: 
that hath the inheritance thereef dieth , bis heir being within age, That in every 
ſuch caſe the King ſball have the ward and mariage of the bod of ſxch heir fo being within 
age , the life of the frecholder or freebolders , Oc. notwithſtanding, Yet iftywo be (ei- 
ſed tothem » and to the heirs of rhe body ot one , and he who hath the eftate ray! 
dizth , his heir within age , he ſhall be in ward » for the ſame is in equal degree , 
quod fui; quoad hoc conseſſum per totam Curiam, Vid. 7 El:z. Dyer 237.& 35 H,8.54.Sir 
D.vid Ower 5s Cie. And it was faid , that although the husban1an41 wite have altercd 
the eltare before the death <f Amt. the Faiberyer foraſmuch as they have not convey- 
ed the land buc 1o the wie of themfelves and their iflues, ic ſhall nor rake away the 
kings interelt which he hath by the firit hoe , by force of the ſaid AR. The 2 ticle 
which the King hath tothe ward of the body}, was upon the ſecond fins , for by the 
ſecond fine the ule is limited tothe wite tor lie ,, which is direRly within the 1aid 
AR of32z H.8. andallo of the AQot 34 H.8. and for this cauſe alſothe King ſhall 
have the wardſhip of the third part of the (aid fourth part ofthe Mannor. 

As to the firſt point upon the Statute of 32 H. 8. It was Anſwered and Reſolved, 
That toraſmuch as the ettate limited by the render of the firſt fine doth not continue 
till the death of AwHoxy the Father, this caſe was our of the ſaid Provilo, for the 
words thereofare And be that hath the inheritance thereof dieth, &c. So that he oughc 
to hare the Inhericance (either in f.e ſimple, or in cayl ) at the time of his death. 
Bur in this caſe — Fatherhad bur an ettate for life in poſſeſſion, and al- 
though that the ſecond conveyance was but a voluntary conveyance for the eltabliſh- 
ing of the Lands upon the iſſues ; yet foraſmuch as thereby che ſaid Ambhony had not 
any cfiate of Inherirance at the time of his death , the ſame is out of the (ame Pro- 
Viſo : for as the firſt was voluntary for the advancement of the husband and his iſ(- 
ſve;; lo was ihe ſecond voluntary allo, 

As 
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 Astothelſecond , It was Re:olved , That although by the lecond tine , the e- 
fare which the Wife had by the firit fine was barred and altered , and now ſhe hath ' 
the eltate by the ſecond fine , our Of che eſtate which the Hasband had by che kitte)ofbo - 


fine » yet ic is our o: the Statutes of 32 and 34 H..8.tor the words of the Statutes are,/Al _/; 
roand for che advancement of the Wite : And it was Reſolved chat the eltate which <2-/ JT”: 
% , 


ment of the wife ; for it is nonore than ſhe had by che firt fine , for by both ſhe had Z/ 
an etiate for life ; and the firtt eſtate for life by the firlt fine cannor b: any advance- ft 
ment of the wite by the husband , for there the land was the inhericance of the wife; 7 
and moved from her ; and by the ſecond fine, if no ettate had been limiced, the Law 
wo4ld have reſerved to her ſuch eſtate inthe uſe as ſhe had in the land, as it is a- 
or:ed in ( olgate and Bljthes cale in the ſecond parc of my Reports ; and therefore ir 
15 not 2ny more advancement to her than ſhe had betore ; and therefore ir is our of 
the \aid Statuces. 

I. was alſo Reſolred » that foraſmuch as the eſtate of the wife was out of the Sta- 
tutes, no war ſhip either ofthe body or of the Land could accrue to the King in re- 
ſp: & of the eltates in remainder limited to the Sons, &c, during rhe wires lite , for 
the wife was Tenant to the King during her lite, and the advancement of the Sons 
in cemainder ſhall nor give tothe King wardſhip either of the body or of the land. 
But if a man hath a Reverſion in feeqezxp2Hant upon an eftate for life , holden of the 
King by Knights lervice, it he conveyerh this reverſion ro the uſe ofhis wite, or 
his Children, &c. and dyeth , the ſame ſhall give cauſe of wardſhip of the body du- 
ring the lite of the Tenant for lite , becaule the Tenant for life is not the Kings Te- 
rant » bat he in the Reverfion. And it was faid, That 1f a man holdeth of the 
kipg by knights ſervice , the remainder co two, and the heirs of one of them, if he 
who hath the fee dieth leaving the Tenant forlife, the ſame is withinthe Lecrer 
of the pro: iſo of the AR of 32 H. 8, For the words are » Where 2 or more hold, &c. 
apy Mannors , Lands, Tenements, or Herediraments joyncly to them, and the 
hcirs of one of them , and he that hath che inherirance thereof bierh » &c, And this 
RemainJer is an heredicament , and is holden of the King. Buc during the life of 
the Tenn: for life » it is not immediately holden of the king; and therefore in ſuch 
cale che hcic of him who hath the tee ſhall not be in ward, And Hil. 25 Eliz.in the * 
Cort of Wards , Wray Chict Jultice ſaid, That it was Reſolved by the 2 Chief Ju- i 
ftices, and the Court of Wards ; That if the heir of him who bath che fee be oftull _ 
age, andthe heir dieth , leaving the Tenant tor life , his heir within ave, that he | 
fha'i nor be in ward for his body within this Proviſo', for the words of the AR are, 
And he thit hath the Inheritance thereof dieth.&c. his heir within age,that inevery [ 
ſuch cate ; ſo that the heir at the time of his death ought co be within age» which is . 
ro be intended of the immediate heir , and not of the immediate heir, Yd. 2 El, 
Dyer. 1 7 2+ in Lowes Cale. 


the wife had by the limitation of the uſe n»on the ſecond fine was not avy advance- 75 {7 


Hill, 8 Facets ; Tn the Court of Wards. 
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M fa being ſciſed in fee ofa houſe in Lembech holden by kvights fer (b) 
icein Capite 7 eA prilis, bk 87. by his will in writing deviſed the fame = 
M rgarethis Wife, for life , and after her deceaſe his ſon William to have it, an1 if 
his {-n William marry , and have by his wife any male iſſue lawfully begotten of bis body , 
then iis Son to have it ; if he have no male iſſ4e lawfully begotten of his body , then his Son 
Samuel to have the honſe ; if Samuel marry , and have iſſite male of his body lawfully be- 
V VYy gotrets 
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i — Hs Cale: Pare. IX 
gotien y 64 «6 Five 15 ſon to have the 150uje after h15 deceaſe , if 1:0 Iſſne male , then bi; jon 
[homas is have the houſe » if [homas - a , having 4 male _=_ of his boay lawfully 


begotten , then bis ſon to have the hoſe after his deceaſe , if be ave no iſſue male then 
Y: And then he adceth this claule, eAnd his will ard 


" ” "þ:s ſon Richard 10 ile Manner. chen th | | 
=> " idwas, thatif axyof Lis Sons, or their heirs males iſſue of their bodies goe about at any 
r:9e 10 alienate y or morigage the howſe , that then the next heir 10 enter wpen the houſe a:.d 
enj-jit. Andat.erwards Meruk dicd , an{ William died without 1ilue male, having 
iuve Margaret , ( who had the 3 part of the houle 1n reſpect ot the Tenure ) Samet 
Zalio died without 1.\0e male, Thomas en:red into the 2 parts , an1 Trinit. 6 Jac. he 
 ,4an{his wife ſuffered a common recovery with fogle voucher , which was tothe uf: 
Z-otibe id Thomas and his heics , and afcerwards 17 Decemb, Thomas died without 
| i\Jue maie , And in this caſe 2 Queltions were moved , 1. What citate Thomas had. 
2. lt by ihe ſuffering of the {aid Common Recovery, he had foricired his eltate; and 

that thereupon the entry of the ſaid Richard be laywtull or not. 

As to the firii it was Objeed, That when Merick, devileth , that Themar hig 
on ſhall have his houte, if the wi l had not gone turcher , he ha 1 but tor lite, Th-n 
when he addeih » if Thomas wy ſon marry , bavmg a male iſſue , tha: then his ſon to 
bave the houſe » thac 15 an expreis d2viſe to the ſor that he ſhall have it, and not tim» 
{eif. But 1t was Anſwered anJ Reſolved , That as well rhe {aid Thomas as the o- 
ther (nns bave ap efiate tay! tothem (everally, and to the heir? males of their bocies; 
And that for 3 reaions. 1.Becauſ the Father ſaith , if ke have no 1ſſuz male , bis Jon 
Rich 1rd ro have it , which is as much as to ſay, as 1f Thensas diethi without iflue male, 
which words are {ufficienc to create aneſtace 1D tay! in him. 2. The laid latter claulz, 
if any of his ſo. 1, 0 their b:irs males of their bodies goe about, Cc, which expiaineth the 
rt wor. , that the ma'c illue ſhall be heir , and take by ciicent, the firit words, 
that his ſon (halih we the houſe after his dec-aſe , that is, ſhall haveicas heir; tc the 
word; of the will make it manilelt ; and if any of their ſans, axd thitr heirs ndles ine 
of their bodies , &c. alioatier it is ſaid y thas then the next Eeir roemer, 3. The thing 
forbidden proveth 1c allo ; tor as well che ſons as their beirs males are j10.4ibited io 
alien or mortg:ge» and every reltreinc imclyeih ( and eſpecially in a will ) that 
the varties ( it che reilraint had not been made , had power to do that wiiich is pro- 

> hibited , which is the caule that he retliraineth them. And itihe ſons had but one 
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eltre for life » this claule of reſtraint, That 1! they alien, &c. that thin the nexc heir 


ant Z F ener. &c. ſhould be idle, and of none effe, 

£3% , As to the ſecond point, it was reſolved byrhe 2 Chief Juilices, Chief Baron, and 
te Court of Ward » That noCondition or Limitation, be it by A& executed, or 
by Li: it.:i-n cf ule , Or by deviſe in a laſt will can barr Tenant in tay] coalien by 
Common R covery for the cauſes and reaſons reported at large in the 6 parc of my - 
Keno ty. h1 SU eArthozy HMildmayes Cale ; antaccordipg to this Reſolution the 
Cit was deciced >» &co 
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Lacks Cale. 


LS U:en Eliz berb Lady , obn Northcote » and The, Quick, Tenants in Common of 
29/4 J&cic Mannor of Newton(being the Menalty)holden of the Qu.by knights ſervice i 
Capne. & one Hil. Beldley 1enant peravail of 3 acres of meadow call'd Warram Mea- 

dew , holden of the Manror cf N. by knights ſervice. Tho, Qaick, 34 Eliz. dic enfeof 

Babb zrd ethers cf his n:oyetie of the {azd Manpor, to the wie of bimielf for life » and 
af e710 the ule of Jobn Q«ick his fon and heir apparent intail , and afterwards to the 
nc 


b-_ 
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Parr, IX, Quicks Cate, 
ule of the heirs of Tbs, Quick; and atterivards W.lliam Bodley of the fard 3. acres of 
Meadow did enteoft the 1a1d John Q4ick and his heirs, and atcerwards Jobn Quick, 5. 
dayes before his Ceath, and being !:cx, by Colleſi2n betwixt him and his Father , did 
enteoft his Father and his heits, to che Intent to defraud the taid John Northcote of 
t e Watdſhip of Andrew, lon and heir of John Quick, being an Infant within age , 
and afterwards Jo: Quick died ; aiter whoie death John Northcote ſeiled the body of 
Ardrew Quick, and atterwards Tho, Quick died, after whole ceath the moyety of 
the ſaid Mannor deſcended to And ew Ou1k, The Queltion was » Whether the 
Wardſhip ot the body and of the moyetic of the laid 3. acres of Meadow y doth ap- 
pertain tothe king, or to the laid Jobs Northcote, Ani this caſe was argued by Coun 
cel learned on both tides; 1n Hill, and Eafter Term, and 2. Queitions were moved 
in this caſe. 

1. When j-hn Quick, Tenant in tail in Remaind-r of the Menalty dieth , his heir 
within age, then occurreth tothe king beginnins of Wardſhip, viz. when Tenant for 


{?) F 
life died, an4 by the death of Johz accruetn to Northcore Wardſhip of the body y in ®) ow #2 
4s bh 


relpeR of the Feottment by coilulion of the (aid 3. acres of Meadow-and of the moye= 
tie ofthe ſaid 2. acres, ard a!ter when Tho, Qaick, who was Tenant tor life of the ,;, | 
Menaltie dieth, then che kipgs ricie, which was begun betore, 1s contummated ; and awe y * 
th:cefore it was argued, that th- kings ticle ſhouid be preferred ; tor now the kings | 
title is by detcent of him inthe Remainder , an4 the death of the Tenzn: for life 
i; but the removing of the impediment : Er quando 1s D. mini Regis er Subditi mm- 
ſimul concurrunt, jus Regis preferri debet. As inine Lady Hales caſe, Husband and 
Wite Joyntenancs of a Term for years, the Husban4 is felode ſe, he ſhall forfeic the 
whole. Plow, Com. 262. an1 yet there it uri iveth till office, bur after office it hath - 
relation, either betore, or at the !eaſt iro the time of the death, Soip the calc at barc 
although the kings title is not full c1]] the death cfthe Tenant for life , yet when he 
dieth, then the kings title 15 by the ceicenrt which acarueth together with the title 
of Northcote by the death of J-h= Ozick. Note the Caſe put by Weſton in Dame Hales 
Caſe of deicent to Vilicin being ideots 263, Vide44 E. 3.25. It the king and a 
Common Perion joyn in a Foundation, the king 1s Founder. Tothat i: was Apiwe- 
red and Reiolved, That in this caſe the interelt veltied in John Northcore ſhall nor 
be develied ; for the title of Northeare was conf ummated by the death of john Quick, 
but by his death che king had bur a pothibiliy 1t Thomas (ſhould die guring his mino« 
rity ; for if Axdrev Quick had come ot tull age, during the lite of Thomas Quick, he 
ſhould never be in Ward, aithough he were within age at the time cf ihe dc. ſcent of 
the Remain.er; And Zinghams Cale inthe 2. part of my Reporter proveth , that it is 
bur a poſſihiliry : for it after the deicent of the Remainder, and before the death cf 
the Tenant tor iite, the Seignorie be granted over, and atcerwards the Tenant for 
lite dieth, th< heir of him in the Remainder within ages neither the Grantor » nor 
the Grantee (ha}l have the Wardſhip of him. Fide 24 E. 3. 25. the Caſe of the Duke 
of Lancafter : but the ſaid point never came in Queition for by the Feoffment of John 

wick of the ſaid 3. acres to Thomas, the Menaltie aSto the (aid 3 acres was Ex'1nd)s 
becauſe that Tho. Quick hath the Reverſion of the Memaltie; fo that the Reverſion 
beivg extinR, no particular eſtate of the Menaltie, eicher for life or intail , can re- 
main. And that was the clear ovinion of the 2. Chief juſtices and Chicf Baron 
Vide 3 H. 6.1. 15 E.4. 12. & 40 E. 3+ 14. The caſe of Warranty. 

2.It was mored, That when the Tenant maketh a Feoftment to certain perſons by 

colluſion, that the Lord ovght to recover the Land by Wric of Right of Watd , be- 
fore he ſhall have a Wric of Raviſhmenr of Ward - and therewith agreeth F. N, B, 
134-k.12 H.4.136. 33 H. 6.16. by Priſoit, and the Statute of 34 H. 8. in caſe 
ot Colluſion giv-th a Writ of Right of Ward for the body and Land, and therefore 
in this caſe Northcote could not ſeiſe the War4 till he had recovered the Lani; And [139] 
then it was ObjeRed, That the ticle of the Kipg by the death of The, Quick is in 
polletiion,22d ſhall be preferred before the ticle of Northcote, which is only in Aion, 
To that it was R-:folved, That the ticle of Wardihip which accrued to him by the 
death of Job» Quick, (although it be in action) ſhall not be deveſted by the death of 


another Ancekor, viz, of Thomas Quick, 


Yyyy 2 Trin, 


—- 


Bewleys Cale, Part ]X_ 


Trin. 9 Jac- Inthe Court of Wards. 


Bewleys Calc. 


(5) Eonard Ben ley (eifed in fee ofa houſe and certain Lands in CC «/gatb inthe County 
L of Camberlaxd died thereof ſeiied 25 Jannay 35 Eliz. after whole death it was 
tound by othce that the ſaid Houſe and Lands, with che Mannor of Culgath ( where- 
of they were parcel) by the attainder of Treaion of eA ndrew Hartley were torteited 
to King E, 2. and at erwards King E, 3. by his Letters Pacents granted the ſaid Man- 
| nor, whereof, &c.10 Mo51by in fee, tenexd. de nob1s ex beredibus noſtris per ſerviciuns 
F - | "A F medietat, feed! unius militis 11m8per petwurn, ea reddend. ande xo bis on ber ed, no/t r1s ad an - 
| I | ; Z mums ad Scaccar. 1G. faciend, alris Capital. Dom. feodi 1ltins [i - fmer”, reddi. T ſer- 
Joel ' vitiaque inde debebamnr amtequam ad manus noſtras deveneruny Saivis nobis & herd. 
moſtris feodis militum, et advocationibus ecclefrarum, ©. and found further the other 
points of :he writ : By oftice after the death of CMorizby, Anno 22 E.3. its found, 
thac the Mannor of Caigath, whereof, &c. is, and before the attainder ot Hartley were 
holden of Robert Newil de Horneby, qui illud tennit de domino Rege in Capite per ſervitium 
165.er 8d, adcornaginns ſolvend. ad feſtums aſſunpcionis bears Marie pro toto anno, Et 
Juratores preditt. mlterins dicunt, quod poſt mortem Chriitopheri CM _ 3. partes ditti 
manerii tenentur de Dons. rege per ſervitinm milizare : and by an ofnce found 29 EF. }, 
and another 48 £.3. and byaRecord.in 8 H. 4. in compuro Collettorums ration::bilss 
axxil:i, &c. and by oftice in 17. 8. and by office in 38 H.8. it was found ( al- 
chough ic was not inone and the ſame manner ) that the |aid Mannor of Culgaih was 
holden of the King by Knights ſervice. 
$31] And it was Reſolved by the 2. Chief Juſtices, and Chief Baron, that by the Patenc 
*3'2 ofKing E. 2. that the Tenure ofthem ſhould be revied, alchough tha: the Kipg in 
the firti place hath referred tohimielt other ſer+ices, viz. Knights lervice, where the 
Me!ne before the attainder held ofthe King ip Socage y as appeareth by the ſaid 
offcc 10 22 E. 3. and although the King hath reſerved anocher Renc z yet becaule 
the King for his honor,and in advancementof the antient Right according to Equity 
ard Cen'cience. expreſly intended that rhe Menalcy ſhould be revived (which by the 
Attairder of the Teuant peravail by rigor of Law, withouc the fault ofthe Meine was 
-x:inct) the Clanſe of Revivor of rhe Menalty ſha'l be preferred betore his profit; and 
'1cr-'o7e the Tenant peravail ſhall hold of the Meſneg1s he held before the aitainder, 
20.0 :has retiitution of an antient Right ſhall be preferred. And Sir John CAloly ns 
Ce'einthe 6, Part of my Reports, was affirmed tor good Law. Vide 2 E.z. 33-vid. 
62 b.8£.3. 282, 17 E,3. 59. 25 £.3<46. 46 E.3. Petition 19. 49 E. 3.10, 22 
Af. 53. 21 Aſ.p.30. 4 H.6.26. 33 H.6.7. Note upon the (aid books a difte- 
rence becwixt a Creation of a new Tenure, without any aſpe&t to the ancient right, 
cr there the firit Reſercation ſhall tand; and herwixt a Keltiturion of ap antient 
TI<cnure ; tor that ſhall be oreterred before the Reſervation , which is firſt 10 words, 
Note the Citterence. 


Holts Cale. 


Mich. 9. Jacobi, inthe Court of Wards, 


Holts Calſc, 


Rancir Hol: the Grandfather hid i''ue Thomas Holt the Father, his eldeſt ſon, and 

4. other ſons, Thomas had i:1ue Francis ; Francis the Grandtather being (ciſed of 
arvers Lands in fee in the County of Lancaſter » part of which were holden of the 
King by Kaights (ervice in Capite , and the relt nolden of others, cid con:ey parc 
ot his Lands holden. and of the other Lands nor holden, to the ule of Thomas Holt the 
Fathers an4 Conſtance nis wife, yer living, for their lives + aniatcerwards to the uſe 
of Francs the ſon, and the heirs males ot his body, with divers Remainders over in 
tail the R:vertion in fee tothe right heirs of Fraxcis the Grandfather, and convey- 
ed other Lands holdens &c. to che ule of himie!t tor lite, with jeveral Remainders 
to Other of his younger (ons then living, for term of their lives ſeverally , the Re- 
mainder to Them 43 the Father tor lite, the remainder to Francis the Grandtather, and 
to the he'rs males of his body » with divers other Remainders, the Revection in 
fee to Francis the Grintather and his heirs; Frances Holt the Grandfather died, The 
mas the Father beivg of tull age, whortendred n15 Livery, and died beiore Licery iu- 
ed, or office found : Frazcs the ion being of tull age, and ail i; found by office , 
Fraxcs the \onconinueth the Livery, Conſtance the wite of Thomas the Father, and 
the 4. younger lons Of Frances are yet [Lvings And 2.Quelitions were moved in this 
Cie, 1.1t .he King ſhall have any primer ieifn in this caſe in poſleſlion, 2. If he 
ſhall haie any primer icilin for the Reveriion in fee ( expeant upon the ſaid eflate 
tai's) which deicended after che death of the (aid Thomas the Father. And in this 
cal? theſc poincs the caie being often debated, and good Conlideration had ) were 
Retolvest, As tothe firkt, 3+ points were Relolved. 

1. That by the 1eath of Thomas betore any Livery ſued; the King hath lolt ro have 
any vrimer (ein afier the death of "recs the Grandtather, as betcre in Northcores 
C:ie, and in Hales Cale in th< 8ch part of my Reports, and oftentimes it hath been 
reſolved. And there is a difference betwizt Primer ſeilin or Livery,and Mean rates, 
for Livery or Primer ſeifin is lt by the death of the heir, but not mean Races, it any 
are due, tor they are ablolurely velted in the King, 

2. That Francis the fon ſhall nor ine Livery, or pay any Primer (eifin, becauſe thac 
he was out of the Statute of 32 H, $. and 34 H.8. as alio it hath been otcen times 
reſolved, becauſe that after the death of the Grandtather Primer ſeifin was due by 
the Father, and the ion living the Facher is not within the Statute, 

3- That where the Statute of of 32 & 34 H.8. giveth co the King Primer (eifip in 
caſe of As executed, rhat if the King hath a Primer ieilin , the Statuce is ſatizhed , 
and he ſhall not have of others in the Remainder, or of the younger ſons, as che 
Common experience is in the Court of Wards. 

Then it was :tiropgly preed, that in thiscaſe for as much as a Right and Intereſt of 
Primer ſeifin was velied inthe King, although that afterwards by the a& of God by 
the death of Themas the Primer ſcifin by aR& 10 Law is diicharged, yer for as much ag 
the King ſhall have but one Primer leifin, that for the Land conveyed to the younger 
ſons, the King ſhall noc have any Primer ſeifin; bur 1t ſhall be accompred the Laches 
of the Kings officer*, that they did notforce Thomas to ſue his Livery, or have taken 
ſecurity ot him to ant wer it. But it was Reſolved, That the Kiog ſhall have Primer 
ſcitin for the Lands conveyed to the younger ſons in this caſe, becauſe they are with- 
in one of the 3. caſes in which Wardſhip and Primer leiſio are giver tothe King by 
the ſaid Acts, viz. Advancement of his wife ; Preferrment of his Children; and 
Payment of his debts : And che rza(on and cauſe of this Reſolution was, That when 
the ſaid AQ give to the Kipg Primer leifin, it is intended of an atual and effetual 
Primer ſcilin, and noc of any one which 1s mathemarical of imaginary, for the King 
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ough: alwayes to have the fuil and compleat cttect ot the thing whici is due to him; 
/ A and therefore it one who 15 withinthe 141d 3. cates dieth betore Livery, fo that the 
L king hath lo!t his Primer leitin, and hata no che ettect of the Statute ,, the bipg ſhall 
/ Kale ha.e Primer tcifin of oihers who are within the faid 3.caſes { but not of any other 
ha © whois out of the 1aid 3-caſes.,) Anithis Retolucion is proved by former Retoluti- 
" 46/4008 20d Amnorines in the like cales : and there'tore it che king hath title to rreſent 
tor iz1ſe hac vice. and he preſent, and his Clerk 1s admi: red and in{tituted, and dy- 
r/o vetore loduction, the kipg ſha.l preſent again, tor he hath not the full and com- 
pleat erect 0: n15 rreſntation; as it was R:10!ved by Sir James Drier and the wile 
Court in Giles Cate 18 El4z, in the Common Pleas. Soitthe king martieth a daugh- 
ter win 1s in his Wardſhiry, mfre anros nubiles, and betore the age ot Conſent the 
Hu-band die h, the King thall have the marriage ot the heir again, becaule that the 
(6) fit Marriage was not compleat, as it is Relolved in Ambro/ts Gerges Cale in the 
6. vart of my Reports, And yet in cthele caies a Common perſon ſhall be barred. In 
6 E. 3. 55. the Calc was inch, The king granted the Honor of S. wolry with the Ad- 
yowlon of Mrxby to the lame appendant, to Richard Eari of Cornwal, and king of 
the Almans, and to the heirs of his body, Saving the Reverſhion to the king, Which 
Earl had itſue Edmond his fon, and died»; Edmond iis fon Oftab. Purific.B E, x. es is 
cd a fine of one acre of Land parcel of the faid Honor, with the Adiowlon ofthe laid 
Church of Mixby, to the Biſhop of Rotcheſter, &c. which alienation was before the: 
Statute of Doris Conditionalibms, made 13 E, 1. and atterwards the ſaid Edmord Excl 
of Cornwall died without tiue. Ani by the authority of this book it apreareth, that 
although the alienation was made before the Scatute, and foſt prolem ſuſciiatem the 
Donees an3 their iſſues habwernnt poteſtatems alienands, to batt the Rerierhon of Com- 
mon perſons; yer it ſhall not batr the kings Reverſion) aithough it be with Colla- 
reral warranty, if there be not allers deſcended, So that the king may have a full ſa- 
tisfaRion and recompence, for withour warranty and recompence ic 1s not ſuch com- 
pleat alienation, becavſe it moveth trom him who kath not a compleat eltate,which 
ſhall barr the kiog of bis Reverhon : and therewith agreeth 45 A p. 6 and yer in 
the cale of a Common perion ſuch bare alicnation before the Statute, without ary 
- warranty, or coliateral warranty» Without apy alienation ſhould barr the Donor in 
ſuch caſes. 
; Asto the 2. 1t was Reſolved, and ſo was it afhrmed by the Attorney of the #4745, 
: Thar the Uſage hath alwayes been in ſuch cales, That Francs beipg of fall age a: the 
death of Thomas the Father, the king ſhall not have Primer ſcifin of the ſzid teck and 
fruicleſs reverſion in the caſe at barr : And the reaion is, becauſe that the words of 
Prerogativa Regis ate, Rex habebit primam ſeifinam, Tc. capiendo exits eorundum ter- 
rarum et tenementorum, donec, &c. So when no rent or profit is relerved,th- king can- 
not take exirus Oc. in ſuch caſe. Bur 1t the kings Tenant by knights lervice in Capue 
maketh a gitc 1n tail, rendring an yearly Rent or other profit to him and his heirs>and 
dycth, his heir of full age, the king may take Primer ſeifn of the Rent or profic which 
deſcendeth co the heir for one year : Andſo Note, thartor ſuch a Renc- ſeck and 
fruitleſs Reverfion the heir ſhall be iv Ward ifhe be within age , buc ſhall not pay 
Primer (eifin for fuch fruitlels Reverhon, it he be of full age at the time of the death 
of his Ancelior, 


Part IX. Maithew Menes Calc. 


Mich: 9 Jacobi, in che Court of V Yards. 


Matthew Menes Calc. 


Auhbew Mexes the Grandfather b-irg (ei/ed in fee of divers Meſſuages, Lands, 
and Tevements in the County of Kent of the Cultom of Gavelkind, and of a 
Houlc holden ot the King by knights4ervice -» Capi; and the relt of Common per- 
ſons 1n Socage, had ifſue And: ew, who had ifſue. Matthew, Thomas, John and eA n- 
drew: Andrew the Father died, Matthew the Grandfather by his will in writing de- 
viied all his {aid Lanis, wiz. to CMarthew el!dett lon of Andrew the Father one part, 
and to the heirs ot his body, and to Thomas ſecond fon of Andrew the Father another 
party whereot the houle holden in Capite was parcel and of like eſtate ; and to the 0- 


1. Ifcthe King ſhall have a 3. part of the 121d Mecſiuage only, and not of the othe 
Lands not holdenot che King ? 

2. Admitcing that he ſhall have a 3. part ofthe whole, whether he ſhall hare a full 
third part of the eldclt jon only, or our of the part of every brother ? 

And as to the firit, It was ttrongly urged, That the King ſhould have bur a 3. parc 
of the Land holden, becaulc it no Will had been made, the King ſhould have bur the 
3. Parc ©! that which deicended to the eldelt lon, tor where the Statute of Prerogati- 
va Regis laith, Dommus Rex habebit Cuſtodiam omninm terrarum corum qui de ipſo te- 
nent. in Capite per ſervitum milztar, Fc; de quocung; tennerwnt, &c, it is meant, if the 
Land deicend cohe fame heir,to whom che Land holden deſcendeth; bur if any part 
deſcendeth to another heir, the Kivg ſhall not have it, and therewith agreeth 12 E. 
4.18, and Stamf.prerog. 8.6, Anqthe Statutes enable one to devile 2. parts of his 
Lan-is for the benefic of h1s Children, where the King had all if no deviſe were made, 
but in all caſes where no Will is made the King bedwinbing , for the Stature gave 
not any Wardſhip or Primer ſerfiny although a will be made, and thereby the Land 
deviled as his ſons, for the lame is not within the porview of the ſaid AR. 

To which it was Anſwered and Reſolved, That it is true that if no Will had been 
dec.aredy the King ſhould not have the Lands holden of o:hers in Socage , which 
deſc en to yourg-r fons, bur when by che Will ( ro which he 18 enabled by the Sca- 
tn'e he deviſerh the (ame to his Sons, in (cch caſe che Saving in the ſame Statuce 
giieh co the King Wardſhip and Primer ein ; and therefore a fironger caſe was a- 
greed for Law. Tenemencs deviſable by Cutiom in London came to King H. 8. by 
the difolution of Abbies, and afterwards the King by his Letcers Patents granted 
them in Fee to hold by Knights ſervice m Capite, and the Patentee by his Will devi- 
ſed them for the preferrment of his wite, advancement of his children, and payment 
of his debts, anddicd his heic within age; the King ſhall have the 3. part in Ward: 
2nd yet the deviie is good for the whole Lznd by the Cuftom, without any help of 
the Statutes of 32 & 34 H.8. And notwithſtandiog the King in ſuch Caſe Call have 
the Watdfhivot the 3.part by force of the ſaid Saving in the ſaid Staruces; and there- 
with agrecth 5. 414. Dyer 155-6 Eliz., Dall ſon 4, Paſe, 20 Eliz. derween Barber and 
Eliz,, his wife Plaintif, and William Long Defendant in a Partitione faciend, Judge» 
ment wes gi a ſpecial Verdi& Reported by Serjeant Bendl/oes, by which it 
was Relolved) thecks King « fortiors in the cale at barr ſhall have a 3-parc of the 
whole. +: - | 

As to the fecond point, It was alſo Reſolved, That che King ſhall have the 
3+ pare ont ot every ſyeral party ſo thar the charge (hall be equal, and ſhall noc 
fall upon one only. Vide 35 H. 8. Teſtaments, br. 19, 4 E. 3. cAſſiſe 178, Vide 21 


Mich, 


& 22 Eliz, Dyer 366, be 


ther ſons of Andrew the Father, other varts ot the like eſtate. Matthew the Grand- © 
tzther died leiie of the ſaid Meiluages, Lands and Tenements, Matthew the ſon be4/@ a 
ing of the age of 15 years,and all the [aid bro: hers of Matthew being alive, and all this { awe, Fm - 
was found by oftice, And inthis Cale 2. Quettions were moved. Je AA x 
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Aſecougbs Calc, 


Mich. 9 Jacobi, in the Court of Wards, 


Aſcoughs Caſe, 


[134] I: was found by Office) after the death of Sir willam Aſcongh Eiquire , that Si: 


(8) 


Edw, Aſcengh Father of the ſaid Will:ams was ſciſed in tee tayl of the Mannor {of 
Darcie , apd ot the Mannor of Selbie in Stallingborough, 1n the County of Lincoln, the 
remainder to Frazcis his brother in tayl, the remainder to the laid Sir Edward in tee, 
And that the ſaid #iUliam Aſcongh was (ciſed intee ofa houſe, 31 actes an] a half o: 
land: 9 acres ofmaadow : and 2 acres and a halt of paſture in S:allingborough aforeſaid, 
and held them of the ſaid Sir Ed. Aſco-gh, as of his Mannor of Darcie , ſed per que 
ſervitia Juratores ignor art. And that the (aid Hilliam was allo ieiied of a houie, ang 
40 acres of lands, &c. in Owresbie in the 1a1d County, and held them of Sir Thema: 
Munſon , as of his Mannor of Owresbie inthe iame County , And afterwards, u;on 
the Marriage of Willzam with Katherine che daughter of William Henage : the ſaiq $i: 
Edward and Francis levied a fine of the {3id Mannors tothe ules following , viz. of 
ſome part in certain of the Mannor of Darcie , and tome of part 1p ceriain of the 
Mannor of Selbre , to the uſe of wilkam and Katherine for their lives, and tothe his 
males of the body of Willem , the remaincer tothe ſaid Sir Edward in tayl , with di- 
vers remainders intayl, the remainder to Sir Edward in tec; and for the refidue o: 
the ſaid Mannors to the uſe of the (aid Sir Edward for lite » and atterwar.:s to the uſ- 
of the {aid Wi/liams and his heirs males of his body » with divers remainders over in 
tay! » the remaindcr to the right heirsof the laid Sir Edward; and afterwards he 
ſaid YVilliam died, as atoreſaid leiied Edward Aſcongh his foo then being within 
age» and (hat the ſaid Mannors of Darcie and Selbie are ho\den of the King by kvighcs 
ſervice i» Capae z and that Sir Ed. Aſconugh the Father » VVdlam and Katberime are 

e alive. | 

And the ſole point in this caſe was ſhortly this. The Kipg, Lord, Meine. who 
h-1d by Knights ſeri ice in Capite , Tenant peravail in ſocage, the M.ſce granceth 
the Menal:y to the uſe ofhimielftor life, and afterwards to the uſe of the Tenanc per - 
aailintay}; itinthiscaſe the Menalty be ſuſpended during the life of the Meine , 
by force of this remainder intayl. And it was Reſolved , That a remainder in tay, 
or for life expeRant uponan eſtate for life or intail , ſhall never ſuſpend a Menalty, 
Seignory, Repr, &c, For although that re remainder veſteth preſently ; yet it can- 
pot ſuſpend the preſent freehold of che Rent during the life of che firit Tenant tor 
life » becaufe that the Tenant for life is Tenant tothe Lerd , or tohim in the rever- 
lion , fo long as helisech, and ſhall do the ſervices , andthe Avowry ſhall be upon 
him, for he 15 the very Tenanc by the Mannor ; and duripg his life the heir of him 
in the remainder in tayl ſhall not be in ward, &c, And as a Seignorie , Rent, &c. 
canpot be luſperde.l1n part and iw eſſe, for part in reſpe& ofthe land out of which 
it iS1;;0ipg ; neicher can a Seignory, Renc, &c. be ſuſpended ip remainder , and 
eſſe tor a particular eſtate ip poſſeſſion , for then would follow fractions of eftates 1 
and particular eſtates ſhould be created without Donors ot Leſſors, againit the cules 
and Maxims of the Law : Bur inthe caſe aforeſaid , if che Meine grant his Menalty 
to one for life, or 1n tayl » the remainder torbe Tepant prravail in fee; there che 
Menalty is extinR » becauſe he hath as high eltate of inheritance ofthe Menalty as be 


hathiothe Tenancy , and there is nor any poſſibility co revive tbe Menalty, And 


10 ahe ſame caſe the Menalty is not extin& for the inheritance, and i» ef for the par- 
ticular eſtate for life , or in rayl in poſſeſſion, but the Menalty by the remainder in 
ſee i: extin& inthe whole, for otherwile inthe ſame caſe this abſurdity will follow: 
ſc+ that there (hall be a fee- fimple of the Tenancy peravail , and allo: a tee-fimple 0! 
the Signorie paramount, and bur ap efate for life , or in tayl of the Menaty only; 
and ſoa Tenancy in fee-fimple ſhall be only holden of a Menalty for life, or ip tay] . 
and 
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aÞd a Seignaty i tee {hall be itſuing ouc of a Mevalty for life or incayl only , which 
is impoſſible , and by no me2ns may be. id. 3 H. 6. 1. 15 £.4. 9g p PM 
Note Reader Iconceive » That if the Kord granteth his Seignory for years, the re- 
mainder to the Tcnant peravail tor lite , in thiscale the Seignory 18 ſuipended , be- . 
cauſe che Tevant for lite bath the trechold ofthe Seignory 4 and he is Teva toeve- 7 ©< 
ry Precips ofthe Lord , as inthe cale of Lirtnrow » c4p, ator. 128, If lands be leaſed. 
ro man for tern of years, the remainder to another for term of life ; and afrer- 
wards the L:ifor gramceth over the reveriion, and he iy the remainder for life accorn- 
eth , it ig a good Accarnment » and ſhall bind the Leilee for years, wichout any At- 
rornmenc by him » for he was Tenanc of the Freehold, and «t the Common Law the 
Termoc for years was ſubje& , and under che power of the Tevanc of the Freehold , 
for he ſhall noc falifie a Recovery at ihe Common Law , againii the Tenanc of the 
Freehold, becauie be bach:bur a Chattel, And whereas it 15 1d im this Caſe, Thar 
the Seignory cannot be ſuſpended in part, and in ef for part, as it is holdenin 32 H. 
8. br, Extinguiſhmem 48. the {ame is regularly true , but heber hee regule plares fal- 
lextias, all which may be well explained with this difference bet AR of the 
party » and Act in Law , or Atotthe part: For by AR of the party » be it right or 
wropg » all the Seignory » &£. is ſulpendeg , and chegefore: jf the Lord ,jor Leſſor 
diſſeiſe , or ouſt his Tenanc or Lefſee of any part, rHe whole is fulpended , as it is 
holdenin 11 E. 3.Ceſſavit 21. 7 H.6. 26. 35 Heb, Avowrie 46. gE.4.1.4. 4 H. 
7.6.6.32 H.$. aforeſaid. Andihe book in 21 E, 4.29.4. is miltaken ip the prin- 
tipg , for there 1t 18 ſaid » Quod favs negerwrs by all ; where it ſhould be qued filis con- 
ceſſwas by all the Jullices, Yd. 9 E. 3+ 7. The ſame Law , If the Lord raketh a Leaſe 
any part of the Tenancy, the whole Sceignocy is ſuſpended , as it is reſolvedin 32 
H. 8. before. Soif a Commoner takerha leaſe of any pare of the Land, in which, &c. 
Cn DC and cherewich agreeth 11 H.6, 32. But in the 
Cale of a Renx lervice , if the Lord purchalerh pare of che Tenancy in Fee , part is 
extin& , and is ef for che reſidue. Now forthe other part of the difference ; by 
AR in Law a Sc may be in part,and iv eſſe for part; And therefore 
if che Lord {ciſerh the wardſhip of the Land of his Tenant by Koights ſervice , now 
the Seignory is ſuſpended , buc it the Gardian endowerh the wite of the Tenanc of 
the third parc of the Tenancy , now the third part of the Seignory isrevived, and the 
Tenam in Dower ſhall be actendanc torhe Gardianfor 3 parts of the ſervices, be= (6) 
cauſe the Tenamt in Dow.r isinby AR in Law, as it igholdenip 33 E- 2. Dower 1 38. 
And for the ſame reaſon, If a man teiſed of lands in fee takerh a wite , and infeotferh 
another , and che Husband diech , the wile is endowed of the 3 part ofche land; our | 
of which the Renc is ifluing, the 3 parc ofthe Rene in ſuch caſe which the wife hatch (| 4 owt 
foc life is extin and the 2 parrs of the rent remainto him, iſſning out of the other 7 
2 pares; for « is a Rent charge, yer by A in Law ic ſhall be apportioacd, ©/ IT Fa 
as it is adjudged in jwrdens caſe, 5 E. 2. Avowry 206. Vid. 30. Af.p. 12. where 8 corncee Oy 
Renr-charge ſhall be ſuſpended in part » and is «ſe for part by Atio Law ; And 29,, Ly. 4 
Aſ.p. to. IfGardiam in Knights ſervice ſeileth the land of ove daughter and heir / 
within age , the other being of tull age , there the Seignocy is ſalpended” 
for one moyety » and iweſſe for anocther moyety : So ifrwo Copercevers be of a Seig- 
nory , and one dilleiſerh the Terr-Tenanc , or cometh to the land by deforceable i1- 
cle , the ocher may difirein him for ber moyery of che Sei , for the AR ofone 
ener cannot prejadice the other in ſuch caſe. And where ic is ſaid in the caſe 
before , That where che Tenanc makerh a leaſe for lite, or a gift in cail » the re- 
mainder over id fee , tharthe Tenant for life , or Donee in Tayl is very Tenant by 
the manner to the Lord paramount. True it is» thatatthe Common Law there are 
4 manner of Avowries for Rencs, Services, &c. 1. By realon of the Tenure uport 
one» as opon bis very Tenant , and that is when the Lord hath fee in the Seignory , 
and the Tenant bath fee in the Tenancy, «: ſwper vernms cenentens ſunm, 2.Upon one 
as his very Tenam by the manner » a UL, pes” pred. and 
thar is when the Tenant makerh a leale for lite , or a gift in cayl, wich che Re- 
mainder in fee; in this caſe » it che Lord hath fee in the Seignory , he ſhall avow up- 
on the Tenant for life , or Dogce in tayl » as upon his very Tenant by che manner. 
3. Upot one; as upon his Tenant by the Wm leaving ont this as 
that 
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tac is when the Loc nals parcicuiar citace 10 the Sergnoty , as an citate 10 Layl , 
_ tor lits , or lefle eek fogbs fenentens. ſues in forms pr44. \o (tall the Donor 
won the Donee, Leilor vupotthe Leltlee for life, or years. » 45 Upon the matrer inche 
Land , as Within his tee and Seignory ; as where the Tenant by Knights tervice ma- 

kerh aleaſe tor life , rendrivgrent , and dieth , his heir within ages the Garoian 

(hell mmakenacti avowry upon the Lefiee y ſc. ſuper materiam pred. in rerr5s at texencen- 

tis prell, us infra feodurs &: D- minium ſnam. And all theit torms of Avomries you 
"(hall find m your books, z2© H. 6.9. 2 H' 4. 14, 132 E. 4+. 2. 26 H:;6. eA1 vowry 
19. 9 Elie, Dyer-159.4. 5 HJ 1te7 E.4q. 24. 20 E.,4, Avowry 131, 47. Eq .uh. 

38 H.6, 25. But now by the-Stature of-28 H/8. cap. 197 The Lora. may avow the ' 

the Yifre(s within the Tenancy » as in lands atd' renements within his tee 


raking Of 
or Senonoryg | veitheut making any Arowry upon any perſons certain ; bur-1he Lord 
hach libereys if he will, to make his Avowry according tothe Common Lay. 
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T was found by Office inthe County of. Cambridge 21 jan, 35 Eliz. by force of a 

; | bs of Diendchauiſh extremums ater the deattrot Rebert Therong bgood , that he was 
ieiicd in fec.ofa houley &c, and divers landrand tenements in 7adiow in the County 
a'oretid 5 and that the laid houle, &c. was holden ofthe King by Knights i rvice is 
{arite; andhe being io 1eiied, made andiealed in the ſaid Mciluage a certain wrie 
ting indented iptheic wordsy\ To all Chrittian people ,.&c. Rybert T rorewghgoed 
lendeth greeting y.&c. Knowye, that I the laid Robert for divers good caules , &c. 
hate givers granted, v4 entcotied » ani by thele partics do give, grant, and epteot 
and confirm io Henry Hazen and Edward Ebert all that my capital Meijuage , &c. 
Linds and Tenements) &c« Habendum to the (aip Henry Hutton , and Eaward li, 
and their tv: , &c. Dat 18 Jutii 35 Eb; And turther they fay- that the. ſaid Reber: 
lying fick, de/1.crcd in the atoreiaiy Metiuagethe id 18 ot Jef the aforefaid wrii- 
cing indemed tothe atorclaid:Merry Hatton, and Edward Elet, for and in name of 
ſcitin ot ihe laid Metiuagey and all the refidue of the Lands apd Tenements contain- 
ed inthe ſaid writirg indenced ; and turther found the other points of the wric, An4 
u.on this caſe 2 Q|ettions were moved. 1. If in this caſe the Jury have tound a 
ſnKcient delivery ot the Indentare , tomake the ſame a deed in Law. 2. Ifchis de- 
livery © the Indenture inthe houſe, inthe name of ieifhp ot the houle , and refidne 
ot the 1ap%s and Tenementsatoreſaid, were tufhcient livery of ſeilin in Law, or not. 
Asto the firit, it was Reſolved that the actual delivery. of a writing ſealed to the 
party » without any wordss isa good delivery; for {is ireditionbus ſcriptoruns non 
quod dictum oft , ſed quod geſtwns eft inſpicutur : But hete he ſaith, [ dilver this writing 
wno yew, which cleerly 15\uthcient , althovghhe doth pot ſay as his deed , or as his 
At. And theretore it eA. makeiha wiiting to B. and ſealeth it, and delivereth 
the {aine ro B..as an elkcrow ,- to take efieH as his deed when certain conditions are 

- performed » it hath beenachudged eo be vreiently bis deed, far the Law doth re - 
foci the delivery tothe party himlelf, and doth rexe the words which ſhall make 
che exprefie delivery to the patcy upon the matter no-delivety. And therefore in 
12 H. 9. Ret. 751.in Barco, Ame Quiher, late the wite of John Quilter: and others, 
Executnts of (ue wilkof fobs Quilter, brought an ation of debt againti Edw, Cobham 
n-0n an Ob'igation: &c.the Defendant pleaded thar be delivered the Obligation 
to the Tetiator as a Schedule, vroncondition, that if the Phaincif made Indcncures 

- berween the Defendant op the one part , apdche ſaid Tetiator of the other: part , de 
certis conditionib us conve"t. et agreament. inter eaſdsm partes adiunc concord. Fc. pro ad- 

. ws/l arione pred, ſcript, oblig .&c. ante feſtums Mich. Archang, deliberand, quod twnc pred, 


ſcripiuns 
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ſerie . Owlig vor, in omni {wo Fobere itaret, ſin amiemy vacwa foret : & idem defendens aicie 

quod prad. 1 oft at. non fecn aliquam Indeomur. Fc. et fic idens defenders dicir , qued pr ed. 

{ext at, non fecit aliquan lndentunr. Te, et fic idem defendens dicir, quod ſcrijt. pr ad. in for 
mapred, deliberat. diitis ludent, imer caſdem partes min.ime confett1s nan cft futtum ſwans, 

& hoc, &c. Judgement it Action? And thereuvon the Plainiit did demur in Law » 

An4 it was relolve | that the ſaid delivery was good in Law , althovgh the Conditi» 

on were not performed , andthe Plaincit had judgement to recover. And Traxr, / 
13 H.8. rot. 405. in Baxco, between Themas Bodernhams Elquire Plain if » and Ed. oo); r 

<a. 


Alarmion Clerk Defendant , in debt upon an Obirgation rhe like plea was pleaded; SES 4 
and a demucrer upon it , and Judgement was given tor the Piaintif, which Judge- ,..> Lets 
ments upon ſcarch ( which I commanded to be done ) I have ſzen. And therewnh{ , x << 
ayreeth the Report of 19 HH. 8, 8.4. and took the diftererce when it is delivered to Ay 
the party bimlelt, and when co a tirapger, as it was there agreed 35 «Afip.6. AT 7. 4 
deed may take effe&tby actual delivery of che party himfeit, withour any words, 4 7,57 « # 
And asa writing may take ettect by actual delivery tothe party without words» ſo% _ Af 
ic may take effe& by words , without a&ual delivery : As it a writing be ſealed,” ” 
and !icrh in a window, or upon a Table, an the Obligor ſaith ro the Obligee , co 
you ice the Writing » take it as my dee, and he taketh ic accordingly , it isa good 
deli-ery in Law : The ſame manner 1: one maketh a Chatter of Feotment, and with- 
inthe 112w of the Land , faith ro another, ſee you the Land, enter intoit an{en- 
joy it according to whe ofiec} ©: this Charter , and the Feoffee doth encer, it amounts 
oa good livery of feifin bf che land, 78d If wor Thyuch cafe ſhail amount to a 
Jivery cflethn , by whicha freehold ſhall palie, 4 fortiors words ſhall amount to ade-» 
livery ofa ceed; tor which cauſe it was conclude a fortiors inthe cate at Bat » when 
Robert Thoroug hgood delivered the writing to the patties; ſaying, Here 1 deliver unto (6) 
you this writing , it is a gool delivery thereof to take efie as a deed. Vid. 
33 Aſe. 2. 33 E. $3. Aſize 367+ 43 E. 3. 28.13 H.q. 8.8 H.6. 26.9 H.6. 37. 
Y:d.4 H. 6.5. It the Obiigee bail the Obligation trothe'Oblligor co rebail to hitms 
the Obligee may detain the obligation for ever, and theſe word: to rebail cohim tre 
void, Vid, 29 H. 8.34 & 35 Dyer, and Trin, 43 Eliz, berween Hawk fon and Catch» 
cr in the Kings Bench , where foie opinions upon the ſudden were conceived , that 
the Obligor might deliver an obligation as aneicrow tothe Oblig*e;brit believe you 
the laid Judgements given uzon demurrer in L+w in the point, Wherefore as'to 
this fir{t point ic was cleetly reſolved , that the ja1&mri. ing ſealed took effeR as a 
deed by the delivery aforeſaid. As to the ſecond points Firſt ic was clearly Relol- 
ved, That the delivery of the Deed upon the land , doth not amount to a livety, for 
the ſame hath another effe, ſc.ro rake efteR as a deed, as it is Reſolved in Shavps 
cale, Anno 42 E/:z.. in the Common Pleas Reported inthe 6 part of my Reports; ad 
there it is agreed , That toevery hivery of ſeifinthere is requiſite, either av AR. 
which the: Law doth adjudge livery » or avt words which do amount to it, And 
there the caſe of 43 E. 3» Feofmeents and Fairs 5F1i.iscited, which is ro this effeRt. 
In an Afﬀize the Recognitorstound a fpecia'{.erdi& , ſc. That the Plaintit was ſei- 
ſed of lands in fee » and the Tenam: drew and engroffes a Charter of Feofment of the 
land in view, &c.in the name of the Plaintif to theiTenant bimſelf and his heirs, 
and the Tenant delivered the Charter to the Plaintiz, and prayed him ro deliver 
ſeifin in the lame land , and the Plaintif would nordelirer ſeilm inthe ſame land, 
but he delivered back the Charter rothe Tenant ufon the land , and kept himſelt 
in; andit the delivery of the Charrer upon the Lend was (officient livery of ſeifin, 
was the Quettior, andthere Kirrmn Juflice ſaid ; If the Plaintif had ſpoke in this 
manner , Sir I deliver ro you this Charcer in the natne of ſeifin , of all the lands and 
cenements contained inthe Charter , it had been a good delivery of ſeihn ; bar ſo he 
doth not do in this Caſe, for which cavſe the Court adjudged rhac the Plaintif 
ſhould recover ſeitim. - And it was Reſolved, That althotigh moſt pfoperly livery 
and ſeifin be made by delivery of a Twis or Turf of the latid it ſelf, wheteof ſcifin is 
tro be given , and ſoit irp001 to be obſerved ; yet delivery of a Turt or Twig grow- 
ing upon the Land ; or apecce of gold or flyer, or zty other ching vpon the land in 
the name of ſeilin is ſufhicient y for the Turt or Twis which groweth upon the land z 
when ic is ſe\ered is noparcel of the land , = gy the Feofior 19 apon the land 
2 his 
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his words without any act are lufficient to make livery and feitin; as it he faith, I de. 
liver {eitip of this Land to you inthe name of all the Land comeived in tis deed, 

Or enter, you into his Land, and take feifin of it in the name of all the Land comein- 

37 ed inthis deed, or other words, without apy ceremony of act done ; And that is the 

[138] reaſon that the delivery of any thing upon the land in the name of icitin is ſufficient, 
becauſe that the only words without any thing were ſufficient ; For it only worJs of 

0 the Land whic is within the view are {ufhcienc in Law, 4 fortiors when they are 
tooken upon the Land ir felt : and yet 1t is not wilely done to omit uſual ceremonies 

h 2nd as in ſuch cales;for they doimprint a more remembrance of the ching done, be- 
= . cauſe they are 1abje to light, than only words, which are only heard, and uſualiy (lip 
: our of memory : for which Cauſ- it was Reſolved, That the delivery of ihe deed up- 
on the Lan in the name of (cifin was ſufhcient in Law. And Sharps Cafe was athrm- 

" ed tor 2ond Law in thiscoſc. 3-It was Reſolved, Thar this delivery ot the writing 
2mounted to 2. ſeveral as ar one inltant, viz, to deliver the writipg as a deed , and 
co deliver ſcilin of the land accordivg tothe deed. 


Paſch. 16 Jacobi, In the Coun of Wards. 
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'6] Ic Hzmfry Foſter (ciſedin Fee of the Site of the Monaliery of Gr.«cedien, and other 
Lands in Queſtion, gave them to John Beawmont and Elizabeth his wite , and to 

ih: heirs ot cheir 2, boates begotten» the Remainder in fee to John Beamont , Anno 6 

E. 6. John Beamont levied ahve come ceo to King E. 6. his heirs and ſucceſſors with 
proclamations, King E. 6.1 no 7. granted the {aid Site, &c. by his Letters Patents 

10- racis Earl of Huntington and his heirs> Jobs Beawmont died , after whoſe death 
Elizabeth within 5 yearsentred claiming her eſtate; the ſaid Frevcis Earl of Hunting - 

ton died, Hemry his ion and beir 16 Ebz. by Indenture reciting the ſaid gitr by Sir 
Humfrey Foſter co the ſaid Jobn and Eliz., his wife in ſpecial tayl, and that Efz. was 

then iciled in her demeline as of Fee tayl, by force of the ſaid gift, did ratific, allow, 

and confirm to the {aid Eliz, her eltate, Habendam the Lands to her and to the heirs 

of the body of the ſaid Jobn Beaumont deceaied, and the (aid Eliz. The ſaid Elzabert 

ied icil. d, having itiue Frencis Beaumont one of the Juitices of the Common Pleas, 

lon and heir of both their bodies. Francis Beaxwont entr.d into the Site, &c. ant 

took the protics, &c. an! afterwards accepted a fine with proclamations wr Conuſans 

, de dren tanenws of 2. rangers, Wih a render for 99 years after the death of the \aid 
(139] Francis, it Ann his wite ſhould lo long live; the proclamations pals, Francis Feaw- 
wont having illue Sir Hem y Beanmonr his eldett fon, and Jobw his yourger ſon , Sir 
Henry in Gard to the Queen attained to his full age 45 Evz. and before Livery by 
Indencure 2. Jacobi Covenanted upop good 1derationtoltand (eiſcd rothe ule 
of himſelt and the beirs. males of ig body , and afterwards to the uſe of John Brax- 
wont his brother and the heics males ot his body, with divers Remainders over. Sir 
Henry Beaumont died without ulue male, having itiue Barbers, who now is of ten- 
der years, and in ward tothe King, The Queſtion was, Whether the ſaid Site and 
Land did appertain to Barbara or tO the aid Jebn Beanmont; And in this caſe two 
points were moved and argued by Councel on both parts, wiz. inthe Terms of Tri- 
»it, Mich.and H:ll. by Coventry, Thomas Crewt,apd George Cracke on the Kings -part» 
and by Fizcb, Walter, and Harris Serjeam on the part of the heic male : And the fickt 
point was It by the fine levied with proclamations, and the death of Jobn Beaumont, 
the wi'e had but an eltate tor life diſpuniſhablc of watie, as Tenant in tail afrer poſſi - 
biiicy of 111uz extivt ? The 2. Admuring ſhe had an citate tail, what is wrought by 


the 
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the taid Confirmation, if thereby the 11iue 1n tail ſhall inher:c or not ? As cothe hirit 
it was Obz:zRed, That by the tine levied by the Husban7, the eltate tayl was barred, 
b-cauſe the iſſue ought ro make himielt heir to both their bodies as it 18 adjudged 
in 1$Ekz. 351 b. Y0,and for the fame cauſe It cone Donec be attainted of Treaton, 
the eſtace tail is extioct, as it 18expreſly tolden in 16 Eliz, Dyer 332. b. and there- 
with agreeth 5 H.7. 32, by Brian chiet Juttice, trom thence ic followeth, that the 
wite cannot be (ciled of an eltate tail, becauic that the ettate tail by fine was barred 
avdextina ; and thereiore for neceffity of realon,the eltate of the wife ſhall be chan- 
oed into an cltate for lite diſpuniſhable of waſte: An1the lame was reſembled ro 
the caſe in 7 H.4. 16. Husband and Wiie Tenants in ſpecial tail are divorced (which 
is intended of a divorce whici dtulolveth the marriage 46 i=#93 and the Husbani and 
Wite 4 vinculo matrimuenis ) the Donees have an ettate but !or cheic lives, becarſ: the 
ellace tail is determined and extinet, It was alio urged, That it the wife ſhould have 
aneſtate in tail, then ſhe might lufter a Recovery, oc levy a tine, ard ſo barr the Co- 
nuſce ot her Hasband, or prevent the King of his forfeiture tor Treaſon, which ſhould 
be agaiolt che Reſolutions aforeſaid reported by the Lord Dyer. Then ifthe eſtate be 
converted intoaneltate for life diſpuniſhable of walte, in the nature of a Tenant in 
rail afier pollibility of iſue excinct, it followeth, that the Confirmation doth enlarge 
her eſta:e, and make Barbara davehter of Sir Henry inheritable to the Land. Bur 
admitting tor the Argument of the 2, point, That the (aid Eliz. hadan etiate in ipe- 
cial tailythe Reverhon expeRant to the (aid Henry Earl of Humingdon to take effte&t 


in potletiion { in reiveRt of the (aid fine levied by the Husband ) preſently atcer rhe A A 


aeath of the ſaid Elizaberh, Then the 2. point is, It againſt the iaid Confirmation 


made by him who hath the Reveriion in tee expectant as is aforeſaid, he ſhall ener} p xo - A 
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into the Land after the death of the ſaid Elizabeth, or it che Conhrmation to Ez; in 
tail as above » maketh the iſlues ot the ſaid Job» and Elizabeth inberitable; It was 


ſtrongly urged, That the iſſues ſhould be iphericable by che ſaid Confirmation for 2, / 


cauſes : ome inreipeR of the eltate of him who hath made the Confirmation by way 


ashe will, and therefore when he confirmerh che cltace ot the wite, Tohave and to 
hold to her and co the beirs ot the body of the ſat; Jobn and Elizabeth, thereby th 


4a” 


of extraction of a new eltate our of the Revertion : the other, in reſpect of the eſtate / 
of him co whom the Confirmation is made, by way of incorporation and alteration/ * 
of the Quality ofthe etiace, As tothe firit, The (aid Earl hath the entire Reverliong, 5 © 
in fee, ouc of which he may raile and create as many eftate taiisone a'ter the other, _, 


(8) 
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Earl hath excluded himlelf and his heirs by expreſs words, ſo long as the ſaid John © - 


and Elizabeth had heirs of their bodies toclaim the Land : As it a Feme Coverc be 
Tenane for term of life, the reverſion over in Fee, ithe in the reverſion confirm the 
eltate of the Husband and Wife, to have and to hold to them tor their lives, in this 
cale the Husband ſhall have an eſiate for lite after the death ofhis wife : for ic ſhall 
be again(t reaſoo, that he who hath the Reverhion in Fee,out of which he may derive 
as many cliares for lives as be will, ſhould encer into the land after the death of the 
Witfe,Juripg the life of the Husbandy& againtt his own Confirmation,when the Hus- 
band hath ſuch eſtate upon which the Confirmation may enure, by way of extraftion 
of a new eltate our of the Reverſion z and therewith agreeth Littleton 120 121, and 
17 £.3- 684. Sointhe calc at barr. it ſhall be againit ceaton that the Earl who made 
the Confirmation aiter the death of Eliz. ſhould enter into the Lan1 » againit the 
limication of his own Confirmation; viz (o long as the faid Jobs and Ebz. have heirs 
ot their bodies. Secondly, in reſpeR of the etiate ofthe ſaid Eliz. for this Confir- 
mation doth alter the Quality of her eftare and thereby incorporate a new qualicy 
untheeltate : For where the Earl after the death of Eliz. might have entred and ex- 
cluded all the heirs in tail, now by this Confirmation be hath added this enlarging 
quality, to make all the heirs incail inbericable. An. that a Confirmation may alter 
or add to the quality of the efiate in Land, ap earcth in our books. And therefore, 
it the Leſſor coofirmeth-che eſtare of his Leflee for life, (and addeth this clauſe'with- 
our impeachment of waſte, it is good. So if the Lord paramount confirm the eſtare 
of che Meine with clauſe of acquicca), it is good. 6 E. 3-7. 19 H. 6.63. F, N. B, 
136, v.4 £.4.35- 1ſabel de Kpſeys caſe, Soa Confirmation may alter the qualicy of 
eliate of land ; as if the eſtate of the Feoffee be npon Condition the Feufor _ 
conhrm 
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conthem tus eitate abloiuey and io aiter the quatity ui Efate of Land ; a8 it the extate 
of the Feoffee be upon Condition the Feotfor may confirm tis ettate abſolnte, and (o 
alter che quality ©! che eltate of the Land ; viz. condicional 1010 abſolute; -7 H, 6. 
7. b. Mayowes caſe inthe 1. part of my Reporra, SOIn 49 E. 3.7. IttheLordin an- 
tient demeinc confirm the eftate of the Tenant , to hold by certain Service at the 
Common Law, although the ettaie of the Tenanc be not changed, nor any tranſmu- 
tation of the pofſeilion ; yet the quality ot his ettate is changed; tor the Tenant ſhall 
not be ?f.erwards 1mpleaded by Petit writ of Droit choſe,and the Land by the confir- 
mation is diſchargeo Tom the culioms of the Mannor. So inthe caſe at barr,although 
the ettate of Eliz. 1s not changed, nor apy tranſmucation of yolleflion had , yer the 
quality of eſtate of the iaid El-z. is changed, by incorporating 0! a Quality to the e- 
ate of the laid Elizabeth ; v2, that the heirs in tai! ſhall inheric. As to the Fri 
point, Ic was antwered and Reſolved, Thatthe wite after the death of ber Husband 
had an ettate in Jpecal tail; and tor the better underiianding of the true rea'on there- 
of, it is to ſee, by what Law the etiate of che wite ſhall be alrered and charged co an 
efiate for liſe ; And tirity it was Reſolved that it was not by the Common Law ; for 
at the Common Law, 1f Lands had been given to the Husband an wite, and tothe 
heirs of their two bodies, and after iſſue the Husbard had altened and died, this al1- 
enaticn had no: barred neither the wifc, nor rhe itiue 1n tart), becauſe the Huysband a- 
lone had not power ot aliening, for as much as he had an undivided eftace joynily 
with his wite; and therewith agreeth 1 2 H, 4, Formedon 15, 21 E. 3.45.401 by the 
Statute of #eft. 2. de deniss &ce it is enatted, that a fine levied by Tenant in tail ipſo 
jure /it rallws, As to the cale of 16 Ez, of Trealon whereot the Husband 1s attain- 
ted, it 151o know, that ſuch barr and torteicure 1s by the Srature of 26 H.8. Cap.t;, 
by which it is enacted, That every offender convicted of high Treaſon &c. ſhall loſe 
and torteit to the King, his heirs and tuccefiors) all ſuch Lands, &c. whereof any ſuch 


© offender ſhall have any eſtate of Inhericance : but in the fame AR there is a Saving 


to every perſon (other than the offenders, their heirs and ſucceſſors all rights, citles) 
inccretts, &c, So that it appeareth, that the cfitae of the wite, if ſhe overlivech the 
Husband,is faved by this Acts and that the barr by the Statute is only as to the iſſnes 
'intail, and not to the wite ; and the realon of the Reſolution that the heir is dila- 
bled in iuch cale is,” becaule he ought in his lineal Convreyance make him heit as 


(8) . well rothe Father as10 the Mother by the opinions of Cat/yn, Wray, Saunders , and 


"Dyer. And asto the ſaid Cafe of fine with proclarration in 18 Eliz, levied by the 
Husbind alone. the barr is made by the Satures of 4. H. 7. cap. 24. & 32 H.8, cap. 
36. And inthe Statute of 4 H.7. there is a Saving for the wife , if ſhe bring her 
action or Lawtall entry within 5 years atcer ſhe ſhall be uncovert, as ſhe did in this 
ca'e ; and by the Stature oi 32 H,8$. the hoe levied with proclamation of Lands in- 
tai'cdrohim who levieth rhe fine, or any of his ancettors, ſhall be a ſufficient bar a- 
9:1n!t the aid perion and his heirs claiming by force of any ſuch intail, and againlt 0- 
iher perions claiming only to their ule, or to the uſe of any manner of heir of cheir 
boy» 10 which caſ= there needeth not atiy Saving for Strangers, for che purview of 
the act 1s tpecral, and ſerundaws quid, viz. 20amitt the heirs intail; andorhers claim- 
ingtotheiru't ; andcheretore diftingnendwmy eff, That the fine with proclamatiors 
1:11ed by the Husbend, Or the atrainder of the Husband of high Treaſon is a barr to 
the citate rail, qzoad the ines th rail, but nor quead the wife , bur thar ſhe overli- 
vivg ſnall b-ſeiſed of an ettarerail, which eftare is{aved ro her by all the ſaid AR. 
And the lame is proved by the (aid bookof 18 Eli, for there the Huvband being 
;01ntly (cried with his wite ip ſpecial rail, levieda fine with proclamations , to the 
uie of himandtis heirs (which fine isa barr tothe iſſue tn 121), ) and afrerwards the 
Husband devited the Land tothe wife for life, and died; there the wife emred and 
wayved the eftace tail claiming tor life by force ofthe deviſe, which proverh, thar if 
(he had not waived the eftate rail, that ſhe ſhould have had ic, 2nd nor an eſtate for 
lite, as 15 fuproled by the other fide. And i the Indenture of Confirmation which 
was made in 16 E/iz. it is recned, That the {aid Eliz, bed ineſtace rayh by which it 
appearech that the Lave was io taken at that time. And#s tothat which was Obje - 
ticd, Thar the (aid Elizabeth conid not hace an eftare. toil 5 becanſe that 25 to the i!l* 


Lucs in tail theeſtare tailis barred, Allo it was asked; To wharend ſhould ſhe have 
an 
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2d <if&e tai}, with 1tcanaor ueicena? [hi wasnniwarcandtcialeds; Ihat ons 
ray have anneal; yndyerall che wiuegas.railtball be bicred co inherits a3 509 
dit Georges Barn Cate ny 94 Repoica viEBicherdErodges ſeiled of -certaits Lands 
Infee, diÞthavbfintcort 3 abdochers, -0pon Gandition thac they-ſkould 
give the (216 40) Him and'his Wife, and roubrheirs of theiem tbodies. begories 5 the 
Rematvdet'f the righe ions bir Riche whites dom accordingly; Fhey have 
iſſue An Hovy es, Sis bd, wechery in choHibod tis: Mother tevied a 
gre wit proclettivrions ry $2 George Brairramion; abewiforixingthedaid Aviibay 
made a Lexfe fot 34 tives, which was nov warzamed by the Geztiite Bf gar HB And 
chete it is Reſolved, Thav thesſard fine levied bythe tack Author ſhooidtaroche <= 
| {tate 121] ; 'yet there it is 0)early adraitied, chavoghs wiſe doth cemainembe intaily 
F for there ths Queition was, Hxhe-taid- diſceptipaancefos lives wihqut iyarrancy 
; was withiri the Staruce of 1 1.7. bar icche ettire of the witeibac been changed 140 
an eftztef{or life; thep withoas Qaetiion the taid Laaſeior y- tives had- beed'torieic 
| by the CommonLaw,-and atiſthe arguimenc upon the Scarme” of t 11H; 72 had been 
maain,- awd to-n0 purpotezand in ſach catetheoiie had an'afiace tailreſirainedot: a+ 
| lenation by the Starure of '01 Hf, 79 and not deicendable to the ihuers 10) in- 2r\< 
c>he"s Cale 26 Bliz, in ihe 3.paroot my Repayrs, At ihe forp Tepant 1n tail'iinthe fite ob 
the' Father le\vy@th a ime with proclamations; the ſimeaftecthe death of cine $arhep 
ſhalt barrche eftate ral, and yer yachourqueſtion the Farherdoth remata_Feyanc in 
cail, although rhe ettate 14 forks nor deicends. So it Lands'begivenzn wr. Aller 
and the hems o'his body, he hachanettacerail, and yer (uch eliace atterhugditathiix 
notdeſcendable to his vines,” ' And 12 Difietormakerh a gilt in 1ail;i che-Bbace 
maketh a Feoffmemt to A.and atterwards levierh a fwe with proclamation io wes 
hath nothing: this fine (hall bart the iſlnes 18rail, beraute che iiives in rartbbingy pris 
vies ſhall nor plead Owod s fide nibibbaimerum, bur ſhall noc barr ches diffteifes 
by Nonclaim) beeavte che'fine as co him was void: fo as ih ſuch cate qwnalthebeirs 
51 tail the fine ſhall bind, bur vor quoad the di./eiſce, yhoisatiranget : panityarions 
in ths caſe at bart, this fine levied by the Hastand: asto thaitiues thallbe zbarrybue 
pot as tothe wike, who is a (itranger to its. dusbandand Wite are Tenants tw fpecial 
tail, the reverſion to the Donor, they have 1i\ue, the Husband levyerh-z fige>with 
proctamerions to a tiranger, and dieth, the witrentreth, the witehath devetiett the 
yinoie eitare ont of che Conniee, and cerefied the eliare inher , the immedizre re - 
verfion to che- Donor, and left nocrhing bur. potlibiticy in the Convlee : Ergo, the-e- 
ſlate of the wite is not changed into an etixce for lite, tor there if Error be in the fine, 
the itiue in tail ſhould have a Wrirt of Error upon the Sraturevf 9: R, 2. in thelife of 
the wite, and ſothe iflue 1nrail{hould have an etiate in the Land in the life-rime of 
the Donee, which (bould be abſurd ; for he hath noc any cfiare: by purchaſe , and 11. 
viog the Dove: he can have nothing by d-icerr, Asro the Cale of 7 H.4.16. white 
after divotce the ettate of the '/Donees is changed tro aneſtare for their lives, itis 
not like to the caſeat barr for divers cauſew:) x. there theebate rail is diffolved ab 
snitso, and (© the ifiue Baltard; bac 1othe cale at barr che ctiare tail is hatred, and nor 
diliolved or derermined, bac hath continuance as lovg as the wife liveth,or th: heirs 
intail doe remain. As tothe ſecond pom, It was Anſwered and Reſolved, That 
the Confirmarion did work noching : And x. It was admitted; That the Reverfion 
or Remainder in ſee had been ina itranger, and not'in Jobs Beaxmore, Then) it is to 
ſee when Elizabech entreth and was (cited in rail what eftate was leftin the Conu- 
iec; and it was Retolvedthat no part of the eflate rayl was left in him, for the wiſe 
was ſciſed of the whole eſtare rail, and no part of the Reverfion doth remain in the 
Conuſce,tor it was reſetled in him to whom the reverſion or remainder did appertain 
and from thence it tolloweth, that nothing doth remain in the Conulee'in ſuch caſe, 
but onely a potſibilicy to have the Land afrer the death of the wife (who had the 
whole eftare tail ) ſo long as the ifſues in rail did remain, if any were alive at the time 
of the death of the wite ; and withoue Queſtion (uch potlibiticy ſhall nor paſs by the 
faid Confirmation. Then when Jobs Beawmone hath che Remainder in fee, the Con- 
firmation made by the heir of che Conutee can paſs noching inreſpeR of the pollibili- 
ty which was gained by the fine during the Continuance of the eſtare tail , but ir 
ought to be drawn out of the remainder infee, and that it cannot be in this caſe tor 
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divers cau!es. 3. The old eftare rail a8 core 1:wes is barred and canner deicend.2. A 
Confirmation cannot add a deicendable to him who 45 dulabled to wuke by de- 
frenc j As if Lord and Tengm be ofa Carve of Land; apd the Tenans hath iiive, and 
is attainted of Felony, and che King him, and afccrwards the Locd confi. 
meth the etiare of che Tenant, and che Tenant dieth, The Lord (hall bave the Land 
ag.inti fig own Confirmation , ior che Coohrmation cannot add to the eliate of the 
Tenants quality deſcendible ro him whe was dilabied i92ake the Land by deicenc, 
So inthe caſa bart, chieCopfirmacion of the Earl co Elanabrib cannot add 8 quality 
defcenJible tothe itſur id tail, who was dilabied by the five to take by deſcent, 3, 
Vibiz Coaticinariog:in this caſe » ſhall add cothe cltaze of che wite a deicendible 
quaticy zhe fame in etc as r0rbis point, (ball repesl 2. Acts of Parliament, vis. the 
AR of 4:H.7. &3 » HS. by which or {ny 9c befocc) the eliate tail is barred 
29to-rhe iſſues, pans 1a re _ ROE lorce of the ettace tail; 
Sed pathe privesn } ; publice &c nonpoſſun, Mates are /ere peblice, 
hederetber da incipal pillars of the Law. 4. lnthe (aid Calc of Sir George 
Brown, zires that Aebeoy had levyed a fine to bimin the life of his Mothers Pur cate 
that Sir George had confirmed the ettate of the Morher, yer after the death of the Mo- 
ther tbe Land ſhail nor deicend to Azcbexy, for the Confumacion doth not increaſe 
Earl by his confirma: ion capuot add a deſcendible quality. 5. The Law is, If Tenanc 
to. Dower grant over het cate, yet for wafte done the Action (hall be brought 4- 

gainkt Tenanc in Dower, and damages ſhall be recovcred agaialt hcr, and the lame 

» a: deſcendible quality to the heirs ofhim in the Reverſion. In this caſe to oult 

and cakeaway the Charge of Tenant in Dower, he inche Reverhos by bis deed doch 

confirm her etiate, ro haveand to bold for cerm of her life, and diech ; and afierwards 
the erancerhi over ber cttate ; And for waſte done by the aflignee » the beir bringech 

an aRionof watic againit Tenant in Dower, who pleadeth this conhrmation co her 

to have ard to hold the Land foc term of her life; in this caſe, notwithlianding chig 

Conkrmation, the ation ſhall be maincenable agaioſt ber, for the Confirmation doth 

not ealarge her clizte, and therefore .cannoc - take away this deicendible qualicy 
co the to have an Aion of waſte agaialt her after her afſignmen made of her 

eltare, and fo is the book adjudged in33 E J+- 23s a principal cale - pars 1 avenge , in 

the caſe at barr, for as much as the Coptirmation doth nor the cliate of £154- 
beth, it cantor add a deſcendible quality, 6. Every Confirmation, «as: of per ficvens, 
creſcens of dimmness : pry ficienty as in Meyowes Cale in the firlt part of my Reperes, 1t 
Feoffee npon condiricm maketh a Feoftment over, and the Feotfor confirmeth his e- 
Rate tohim and co hish-irs, this is confirmares per ficxexs, for ic doth not make any 
rranſa''tacine of the eſtates but doth corroborate and perieR the ciiate, and make ic 
ab o!ure, where it was before conditionah And therewich h7 H.6. 7. cited 
be ore. So Hf the diflceitee confirmeth the eftare of the diſſeifor, or his Feofice , the 
lame maketh the citatc indefefible. 2. Corfirmaris creſcens, is when ic eplargeth the 
eliate of him to whom the Confirmation iamade ; As to the cltate at Will co en- 
creaie for years, &c.to ancitare for years, to increale for life y and to ap eliate for 
life, to increale it to an ettate in tail, &c, or to an ctare in tail, to increale it in tee- 
limple. But inthe caſe at barr,the ſai4 Confirmation was not creſcens , for ic doth 
not enlarge the eſtate ofthe wite, for ſhe had as high an eftace in poine of eſtate by 
the firit gitc, as (he had by the Confirmation. 3. Dixinuezs, As where the Lord con - 
frmnd the eſtate of his Tenant who held by Knights ſervice, to hold in Socag= , oc 
to hold by leſſer R<nt, or for Tenanc in antieac demeine to hold at the Common 
Lay, for thereby the Cuttoms of the Manoor are diminiſhed; But upon « Confirmati- 
on tothe Tevant the Lord cannot reſerve new Services;as a Han k tor Renc,or Rene 
for a Hawk, and the like, And the Confirmation in the calc #t barrais neither per fics- 


ens, creſcens, nor diminxens; for the ſaid Elizabeth had as and large eltate be- 
fore che Confirmation, as be afrer had. And as ro thac which was Obxaed, Thar if 
the wif- ſhonld have an cſtere tail; thac ſhe hath vower to a finc oc ſutier a Reco- 


verſa the. Tonker it was ized, Thar if the wife hath nor ſuch power, the reaſon 
1+, That (he cannot barr that which was utterly barred before rioricy of hcr 
Husbands a& : but this point was por then =; Quetizon, OINe 
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The (aſe of Suttons Hoſputall, 


=) Eewcen Simeon Baxter Plaintiff, and Richard Sutton and 
Pl Jobs Law Defendants, in an aQtion of Treſpaſs, for en- 
ering in Hooſe and Cloſe, 30 May, 10 fac, 5. a Capitall 
M called the Cherter hea/e, in the pariſh of St Se- 
pulchers, in the County of Middleſex, upon not gui 
pleaded. The whole ſpecial matter was found, (whi 
you may ſee at lengeh, Afith. 10 7acobi Kor. 574, in the 
Kings Bench.) And rhe ſame was adjorned ont of the 
Court of Kings Bench by the Judges of the fame Courr, 
into the E Chamber, and was there at 
the Bar by John alter, Telverton of Grays Inne, and by 
B «con Solliciter General for the Plaintiff, and by Coventry of the Inner Temple, Hut. 
re#Ser jeant at Law, "Id by Hobart Attorney | for the Defendant. And the 
Plaintiffs Councel argued very fironply in general: 1. That there was not any In- 
corporation created by the Kings Letters Patents, dated 22 Junii 9 Joc. Reg. 2. Ad- 
mitting the iocorporation was good ; yet there was not any Foundation made by Sar- 
ton according to the authority given to him, 3, That the bargain and fale made by 
Sutton, bearing date 1 1 No. 9 Jac. was. utterly void, and by cooſe e «ll the 
ſaid poſi: ffions deſcendable to the Plaintiff. And in the argument of this Caſe, theſc 
points upon theſe grounds were moved. 

1. It is ObjeRed that by the ARt of Parliament, 9 Feb. 7. 7c. Reg. mentioned in 
the Record, An Hoſpital was erected and Incorporated, at yaw can in the 
County of Eſex; acd all the ſaid Mannors given to it; and by quence the 
ſaid Corporation made after the gory pwn OW 22 7 ani. 9 Jac. Reg. 
was U void. Note Reader, the ſaid AR cannot give the ſaid Houſe called che 
Chorter-bouſe, for Sutten purchaſed the ſame afterwards, 9 May 9 fac. Rey. 15 ap- 

, peareth by the Record. 

2. It was ObjeRted that no Hoſpital was founded by Ste, and therefore the In. 

| corporation failed ; becauſe that' Suiron had the Kings Licence ro Found, EreRt and 

iſh an Hoſpital, which was an a&t precedent to be performed by S»t1en before 

the Incorporation, which he hath not done ; and ſo he bath not purſued his Licence ; 

which Licence the King might have countermanded ; and which was countermanded 
in Law by the death of Settes. 

3- That che King by his Charter cannot name the Houſe and Inheritance of 

£113 Sui10% 
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Sutton to be an Hoſpital, for that ſhould be to give a came to an Hoſpital in alie- 
elo. 
mo - - The place of every Corporation ought to be certain, for without a certain place 
there cannot be any Incorporation ; but here the Licence to Sutton is to Found an 
Hoſpital at or in the Charter- henſe ; ſothar be may found it 1n all or any part of the 
ſame houſe. And therefore till S»!ros bath founded it certain, there is not any cer- 
eaio place, and by conſequence no Corporation. To which was added, That 8 place 
by « known name is not ſufficient to ſupport the name of an Incorporation, bucete 
ſame ought to be deſcribed by metes and bounds. And diverſe preſidents were cited 
ard ſhewed, where the Scite of Hoſpitals, Priories, &c. were ſo particularly de- 
ſcribed. 

5. The King by bis Letters Patents doth intend to make a preſent Incorporation, 
and ſo his words do expreſly import. 1. From henceforth, &c. And yet no incorpo. 
ration can be till Swrron bach named a Maſter. And the Letters Patents bear date 
22 7unii 9 fac. Reg. And the writing of Nomination, 30 Of. Ame 9, Ando 
the Letters Patents 8re repugnant in themſelves and void, 

6, Uatill there be an aRual Hoſpits] and poor in ir, there cannot be Governours 
of them, for Governours ought not to be idle, or as C yphers in Algoriſme ; for Go- 
yernours and Government, are Relatives, que ſunt fra! rempere, and as well tn bis 
Will as in other Inftruments, be hath called it many times his intended Hoſvira)l. 

7. Toevery Corporation « Fonndation is requiſite ; and bere is noc + y Founds, 
tion made by Swttews. For Hrft be ought to have per werba preſeripta © in terminy 
terminantibus, Founded, ErcRed, and eftabliſhed the ſaid Houſe of { k-viey. bow/e un 
Hoſpital, &c. And the ſame was likened to Caſes of Exchange, Fraoxalmoigne, Dedij, 
Worrantizo, Frankmerriage,which are verbs legalio © ingompartbilie, 5c. And givers 
preſidents were ſhewed to the Juftices of building of Hoſpital, Schoois, &c. wherein 
the ſaid words of Faxde, erige, cc. wereuſed. Secondly, before fuch lawfpl founds- 
rion made by S=tten, a Stranger could "pany jr given any land or other thing co the 
Governors, ' Thirdly, withopt quodation, in time to come it ſhall not be 
known who ſhould be the Fognder , .wbereupon conſefion would follow. 

$8. The nomination of the Maſter by S«:tex is void for two capes, one, that be 
was oamed to be Maſter but ag will, where be ought co be named for life, in as much 
as be is to baye a Free- bold in the Land. Ajſo there ought at leaft a0 aus! Ho- 
ſpital be Fognded by Settex according to the Licence, he coald nomicate the 
Maſter of it; For otherwiſe it ſball be 3 Mathematics) or Hropical Hoſpital. 

9. The ſaid bargaine and ſale made by Sette» to the Governours was void for 
three cauſes, 1. That the monies which was the conſideration thereof, were paid'by 
the private perſons of the Governours, and therefore the bargain and ſale of the Msn- 
nors, &c. caonot enure to them in their politick capacity. 2. The Habendum is to the 
Governours upon truft and confidence, and « body Politick aggregate of many can- 
not ſtand ſeiſed ip truft or confidence to the nie of another- 3. Becauſe that no Ho- 
ſpital was founded by Sertex according to bis Licence ; And for all the otber ObjeRi- 
ons made againſt the Foundation and Incorporation, the ſaid bargain and ſale was 
void, and by conſequence all the ſaid Manoors deſcended to the Plaintiff as Couſin 8nd 
heir to Ssttes. 
 1To, That noHoſpital was Locarporated by the ſaid Letters Patents ; and therefore 
it was objected, That the King cannot Incorporate them by the name of Govercours, 
&c. of the Hoſpital, but of an Hoſpicsl in Law, or 8 Legal Hoſpits|, as it was called ; 
For the Governours cannot plegd, that they are ſciſed in jwe Hiſpitals ſui, becauſe 
in Law there was not any Hoſpi 

Which brief ReportT have made of theſe ObjeRions, becauſe I think them, or 
the greater part of thera were not worthy to þe moved at the Bar, nor remembred at 
the Bench, Apd ther this Caſe was by the Juſtices adjourned into the Exchequer 
Chamver, mare for the weight of the value, tben for the difficulty of the Law in this 
caſe. And the entire Recard, as appeareth by the Exceptions, ought to be the Caſe ; 
the which-was openly argued in the Exchequer Chamber by all the. Judges of England, 
and Barons of the Exchequer, (except the Chief Juſtice of the Kings Bench, who was 
then ſick.) Sir Robert Hevghton, Sir eAngoftine Nicholls, Sir Fobn Dedderidge, 
vir 
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vir Hum'rey Winch, Sir Ed. Brem'y, Sir Jobn (roks, Sit James eAltham, dit George 
Snigge, Sir Peter Warburton, Sir Lanrence T anfield Chiet Baron, and Sir Ed. (\ Ln 


Chief Joftice of the Common Pleas. And it was Reſolved by then all in their argu-- 


ments (except by Baron Szigge and Juftice Croke) that judgment ſhould be given 
againſt thc Plaintiff Fr quis reftum eff judex ſai obliqui, A right line maketh diſcove» 
ry not only of that which is right, bur of that which is wrong and crooked; and the con- 
firmztion of right and trach, 15 the confutation of error and falſhood. I will report 
che « f:A of the reafons and canſes which affirme and confirme che Reſolutions of the 
Judges, which are of ſo great authority, perſpicuity and gravity, that the ObjeRi- 
ons need oor have any particular anſwer, And yet tor the ſatisfaRtion of all men, cve- 
ry one of ther ſhall be particularly anſwered. And becauſe that this Caſe doth chief- 
ly deperd upon the Letters Fatents , And the beft Expcfition of the Kings Charter is 
opon the coofideration of the whole Charter, to expound the Charrer by the Charter 
it ſelf, werba carte regia aque po tant [nem expoſiiionem ; and the Kings Letters Patents 
in this caſe are vi/ſcers cauſe, & expeſitis que ex viſceribus canſe na(cirur eff aptiſſims 
& fortiſſimz in lege. All the parts of the Letters Patents were conſidered, and oy 
material part thereof explained according to the true natural ſenſe, which is the be 
wethod, upon the conſideration of many others, for the more clear Report of this 
Caſ-, 

The firft part of the ſid Charter doth contain a ſhort recital of two things, 1. of 
the ritle of the AR of 9 Feb. Azwe 9. An AR ro confirm and enable the erection 8nd 
eftabliſhmene of an Hoſpitsl and Free Grammar: School, given and intended to be 
given by 7 bem«s Sutton, Eſquire ; which title proverh that no Hoſpital was founded 
by che AR ic ſelf, burthe ſcope of the AR was to enable S=!tox to ereR and eftabliſh 
#n Hoſpitsl, &c. and therefore the title ſaith, intended to be given and performed by 
Thomas Sut'on, Eſquire, And the ſame alſo appearth by divers parts of the body of 
the AR, which are io fourore and notbing in the preſent. 1. Be it enaRted, That in 
the Town of Halingbary, &c. there may be Þuilded one meet houſe for abiding of 
poor people ard Schollars, &c. which are words in futore, and i$is not certain in what 
part of the Town the Honſe ſhall be built. 2. And that the ſame ſhall and way be 
called and named the Hoſpital of King Jawes ; which words are alſo in the future. 
3. And that the Lord Arch-Biſhop of Canterbury, &c. ſhall acd may be Goveroour, 
&c, 4 And that the ſame Governovrs, &c. ſhall for ever be flavd and be 
mcorporated : which words ought to be intended to take effcR after the ereRion of 
the Hoſpital, &c. in a certain p/ace, &c. And ſo the conftruQtion is 5» fatwo, which well 
appeareth with the future words following, and may bave perpetual ſucceffion, 
5. And may for ever hereafter, have, hold, and eojoy, Lordſhips, Mannors, &c. 
without Licence of Alienation, or Licence of Mortmain ; By which ir 8 that 
this.cisuſc is not in cffe&, bur 8 Licence to give Mannots, Lands, &c. holden in Copire 
withoge other Licence of Alienation, and alſo without other Licence of Mortmais 
Bur this clauſe was ſuperfluous and impertinent' if the Land ſhould paſs by the AR ix 
ſelf, for then no Licence in this caſe were requifite, And without queſtion if ie were 
admitted that there was a Corporation, no Lands are given to them by thoſe 
words, d- ſuture, Alſo although the ſaid Lands wete given them, yet the King by 
his Letters Pacents cannot create and incorporate an Hoſpital in the Charty-benſe, 
which was purchaſed after the AR,- and the ARtion of Treſpaſs in the caſe 8r Baris for 
Treſpaſs done in the Charters horſe. Fot it was anſwered by all the Juſtices and Barons 
of the Excheques (except Juſtice Croke) that the AR of 9 Jae. ,doth not Incorporate 
the Governours, &c. but i» fat#rs, which never took nor could now take effect ; and 
by conſequence no Lard was or could be given to it. The 2. branch of recital is of the 
purchaſe of the Cho ter- bewſe after the At, which as it is there rehearſed, is more fir 

and commodious then H«lingbw'y to be converted into an Hoſpitsl, 

In the ſecond part Sztten is 8 ſuitor and petitioner to the King for four thingy, 
1. To give Licence to Found, EreR, and eftabliſh an Hoſpital houſe, &c, and Free 
Grammar-School, &c. at or in the Cherrer-hanſe, wherein bath been obſerved the 
incertainty of the ſuite, at or in the Chorter-bewſe : but of that after. 2. Incorpo- 
rate the Governours hereafter named , ſo that S»t/0» bimſelf doth name the Gover- 


nours which the King doth Incorporate. 3- By ſuch name of Incorporation 8s is 
| Z1tt3 hereafter 
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Sutton dath deviſe and preſcribotbe pame of the Jncorporation ; and by all theſe three 
clauſes it appeareth, Thar the ſuic of Sz:res and his expreſfſe conſent was, that the 
Governours ſhould be aamed of the ſaid Hoaſe called the Charter-bow/e. 4. Suiten was 
ſuicor, that the Governours, &c. might take in Mortmaine for the better mainie- 
nance of the ſaid Hoſpital, Free- School, Preacher, &c. 

The third part of the Letters Patents containeth Grants and Acts made by the 


; King in two manners. 7. by way of Licence and by way of Grant; of the Licences 


ſome are requiſice, ſome abundant and not requiite; and ſome requiſite for the 
ſuſkentation of the poor, &c. and not of the eſſence of the Corporation; and of the 
grants, ſotne are in preſents, and ſome in fatave, and of every of theſe, ſome are of 
neceffity, and ſome explanatory and not of neceſlity , and thoſe which are of necefli- 
ty, ſome are of veceſlity to the creation of this body politick, and ſome to the conti- 
naance 30d prefervation of it. And igto thoſe branches the whole Letters Patents arc 
dvided,mhick (hall be abſerved as they ariſc and bave place in the ſame Lecters Patents. 
But befoxe all the Licences and Grants, the King doth prefix 8 preamble. ;. The King 
affecting ſo good a work, of bis Princely diſpoſition 2nd care for the furtherance there- 
of, and thac the ſame may take the better effeR, &c. (wherein #ppeareth the Honour, 
Charity, and pious diſpoſition of the King) giveth Licence to Themes Sw!ten, his 
Heirs, Executors, Adminiſtrators and Afigoes, at all times hereafter at their will ard 
pleaſure, to place, ere, found and eftabliſh at or in the ſaid bovle, calied the ( barters 
hea/e, one Hoſpial houſe and place of abiding for the finding, fuftentstion, and relief 
of poor, aged, meimed, needy, or impotent people, &c. Aiſo to ere, found, &c. 
one Free-School for the inftruRion, ceachipg avd maintenance of poor Children or 
Scholars, &c, And to place 8nd maintain 2 learned School-mafttr and Uſher to tesch 
and ipfiru& the laid Children in Grammar. And alſo one Godly and learned Prev 
cher, to Preach and teach the Word of God to all the ſaid perſons, poor people and 
children, members and officers at -or, jo the ſaid bouſe. That in the firkt place doch 
contgin the eyd of Sagiens piety 20d od ivy : For Sapiens incipit a fine, & qued pri 
wow of in intentecne, nitemnm oft in execatione. And that was a grand motive to the 
King of bi Royal authority co give him, means, 7. by Creation of a capable body Pob- 
tick by way of Incorporation, to haye perpetual ſuccefion, to perfeR and perpetuate 
ſo pious and; charitable a work. And that the Incorporation ought to precede the 
executing of this Licence, is evident by the words and cobcrence of the Letters Patents. 
5, For this Licence is in farwre.s, To Thewes Sx3ton bis Heirs, Executors, Adminiftrators 
and Aſbgns, at all times hereafter 8c theic will and pleaſore, &c. ſo that it is future 85 
wel) in perſons, Heirs, Executors, &c. azinthe thing to be done. But when he com- 
meth to. the cizuſe of Incorporation, be doth it by words of the preſent reuſe. And 
the ſa;d perions and their Succeſſors by the name, &c. We do by theſe preſcnts 
{or- ever heregkter ireally and fully Incorporate, &c. By which it followeth, 
that the Incorporation: being preſent, and the execution of this part of the 
Licence fature, the. Incorporation ought of necefficy precede the ex:cution of the 
Licence.” Then foraſmuch as the priocips! foundation of the ſcrupic was conceived 
npon abelſe wards,..to found, erect, andeftabliſh, che true Etymology and genuine 
{enſe of chem was cooiigered ; and ex v5 termins ſurdare, nikil ol wd eft quam funda 
wentam jecert {eu porere, fc. to lay the foundation of a building, and in 12:5 lenie 
the Holy Ghoſt (which moved Sztton to this work of piety) in the Scripture caketh 
n. And thcrefcre in the 3 King. {bap.. 6, verſe 37. Fandata oft demws anno prive, 
& Ann LL perfetta fait downa 1n j apere ſmo. And 3 King. Chap. 16. verſe 34- 
Ed fpcavit in diebus' 3g, Hiel de Bethel Jerico 5n Abiram promitive (uo ſundaviit, & 1% 
Stgnb no v5/1im0 ſue poſuis portas, By which itappearctb, that to found, is to lay che 
foundation of s building, which is,,the. firſt mechanical part of Archietecture. 
Then 'whea the foundation.is laid, then cometh the erection of the Houſe, as it is [aid 
by the ſon of Spach:49. 15, Frexit mbis wares & erexit downs neſtr a. And altbough 
that the fonndation be wel laid, and thergupor 8 building be erected, yet it ought to be 
well joynee avd eſtabliſhed, and rhecefore this word. (eſtabliſh) is added to qake 
the. bailding to have" coptiouance, 3 Kings 1.3. Stahiliam threww cj ; That is, | 
will make -kis throne t6 have perdurgnce and continuance. So that go Found, Erect, 
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and eftabl:\h are works of labour, and theilabours of builders, Ang that appearetb by 
the words of the Charter it ſelf, /ci/. The King aft5ctipg ſa good 8 work. ram bran 
epas : Alſo the ſubſequent words prove it alſo; ts found,'ereet and eftabbfh, what? 
an Hoſpital houſe. So that it clearly appeareth, that tbe «fc of this Licence ia to 
wake fic and to finiſh and furn ſh an Hoſpicsl bouſe for the babitation of the poor, &ec. 
See after, Mich 34 8nd 35 E/iz. the Caſe of the Hoſpital of Bridewel for the expoſi- 
tion of theſe words, fans, erige, & fabilin, which is 3 Rronger caſe then this is. And 
this word (place) inthe firſt place is to be intended, as it bath been (aid, -io the laſt 
lace, /ci!. To place poor in it, tq ere a Free-School for inftruRtion of youth, and 
or the maintenance of a Preacher. Bayt bow ſhall this holy god charitable intention 
(char the ſame may remain far ever) be produced to end and eftet? The Charter it 
ſelf heweth it in «fe in this manner; Iris jmpofible to rake in ſuccefiion for ever 
without capacity; and a capycity ta take in ſacce ffion cannot be without incorporation; 
and the incorporation cannot be created without the King ; for this cauſe che Charter 
ſaith, And for the maintenance and cantinuance of the ſaid Hoſpital, &c. And that the 
ſame may take the better effeR, That the ſaid perſous, &c, be one body Corporate and 
Politick to bave perpetual ſucceſſion to endure for ever. We do by thele preſents for 
ever hereafter fully and really incorporate, &c, to bave capacity and ability tozake, 
&c. Without this capacity the end canngot take effeRt, for inhabitants of a Town or 
other ſingle perſocs (who bave net capacity co take in {acceſſion but onely to their 
firgalar Lgirs) bave capacity to take an incorporation, and afcer their incorporation 
they have capacity co take in poſicflion any lands, tenements, or bereditaments : 
whence it follows, that che incorporation which giveth capacity ought eo precede the 
giving of any lands, &c. Another Licence js given to this new incorporaton to take 
ia Mortmgin, This, Licence is got of necefiity, either of the eſſence of the incorpo» 
ration or of the.contingance of it ; but yer j6 is requulite for the eſtabliſhing and main- 
tenance of the-end, ſcil. ro bave the poor ſyſtaiged, nod ſthallars inftructed, &c. 
For they cannot be maintained without 8 Revenue, 4nd 4hry cannot take or keep the 
Revenue (us bath been ſaid) without 2 Licence in Monmain; 2nd therefore theſe 
ewo, /cil. Incorporation and Liceoce ig Mortmain gught-tg precede the dotation. 
For words to Found, EreR and effabliſh an Hoſpital houſe cannot be extended to the 


4 Jocorporation, for 1bat belongeth anely co. the King, and that the King doth ; Nor 


to any dotatian, for as yet (as bath been ſaid). there is not 3ny capacity. Therefore 
it extendeth ovely to the hailding and finiſbing of the ſaid houſe ts be a fit habitation 
for poor, &c. Satrox thinkingand rethiaking, that as well the incorporation as the 
Licence in Mortmain were in their fevers! degrees requiſite to bring his good and cta- 
ritable purpoſe to effeR, to the end the King ſhould grack tbat which was onely in bis 
power to graor, and which bunlelf without the King could not do; he was © ſuitor to 
the King.to grant bim Liceacg to do that which af bunſelf in reſpeR of the ownerſhip 
of land he might do without the King. {ci/. To build, Garth, and furaiſb the 1aid 
boaſe for the habiration of poor, 3s well before the Jncorporation as after : Bur co 
give it poſſcffion, &c, as hath been ſaid be could not, and therefore this Licence was 
but explanatory to declare what Sarcon 35 owner of the Land mighe do, exher with 
the Kings Licence or without the Kipg ; and therefgre the King cannor countertmmand 
this Licence, ,becaulc it is bat declaratory of that which Sutcox might do as owner of 
the Land without any Licence. And this appeareth by the book in 3 H.7. Fiurzb. 
Grant 36. the Record whereof I bave ſeen, Herweer Jobs Buckland Viotener Flaineiff, 
it an ation of Treſpaſs, and Ritberd Fomeher Chapiun Defendant. Famine [antts 
Mich, 2.H.7. Rett.155. io the Kings Beach, and 1n the Report at large, 2 H.7.13. 
where the calc io effcR is, Ibat King Hi4+e! by .his Letters Paters «Le 6. regus ſus, 
Reciting that Robert Raw/qy was (eiled in Fee pfan boule inthe pariſh of St Adargaret 
in Zo-dex, called tbe. Sun, &c,ootwichflanding the Statute of Mortmain of bis eſpe» 
cial grace, 3nd for 20. |. gave Licence tg, R. Famſey, that be might give 20 marks 
rent, going out of tbe faid bole, caidany. capeiiane hwy 6d altare brats Marie in 
Feel, » fig wige hc by Pre felnhr; Stn pred. Reb. Or Johan. waer. 


the Sav'y Wages Mo prod. 
fe, &c. Habe & tered. 4idam copeliaye & ſcetfarvore-/as capell wi Cantaric 


pred, diving 6n, Eccleſia pred. ad altave pred. yro (al whri tots, &c. juxte o donations pred. 
Rob. in bac paris faciend. celabpate imperpety ro, And alterwards that faid Rebiert Kane 
| | ſey 
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ſey by bis deed indented, 10 Janjj 1407. Founded, Ordained and erected the ſaid 
Chauntry, and ordained and named one Jobs Aſedewe to be the firſt Chaplain to do 
the ſaid Divineſervices ; And further by the ſaid deed granted to the ſaid Jobs Me- 
dewe the firſt Chaplain 10 marks of yearly Rent iſſuing out of the ſaid houſe, To bare 
and to bold to bim and bis Succeſſors Chaplains of the ſaid Channtry at four aſual 
Feafts in Lexden to be paid, with clauſe of diftreſs ro bim and his ſucceſſors, And 
farther appointed by the ſame deed, That he hienſelf ſhould preſent the ſaid Chavotry 
dariog bis life and aſter his deceaſe, that Johe»ne bis wife ſhould preſent to the ſame 
during ber life, and after her deceaſe, that the Parſon and Church. wardens of the ſaid 
Church of St Mag»w, and their Succefſors ; And afterwards the ſaid Pobn Medewe 
died, and after divers vacations the ſaid Richard FoWveber was preſented to the ſaid 
Chauntry, and for the ſaid Rent bebiod he entred into the ſaid houſe the door being 
open, and took a Cup of the Plaintiffs for a diſtreſs, &c. for which tsking the aRion 
was brought, upon which matters the parties have demurred in Law : And this Caſe 
was adjourned into the Exchequer Chamber, 'and there before all the Jadpes of E»- 
gland on ObjeRions were made againſt this Licence and Grant. 1. That they were 
caidem capeBano, nnd named nonein certain ; and when the Kings Grant is nacercain 
itis yoid; as if the King licence one to give 20 marks Rent cuidaw Hbbati, the Grant 
is void, becauſe it is incertain. 2. There is not ſuch Chaplain till Reber: Rewſey bath 
named and ordained one, fo that ic appeareth that the Grane ſhould be to fuch « one 
who is not in reraw netere; 8s if the King give Licence to grant to the Major and 
Commonalty of /ſi:»g:o#, alchough the Inhabirants of /ſl:»gre» be afterwards iocor- 
porated by the name of Major and , the Grant is void becauſe there was 
no fuch Corporation at the time of the Grant. 3. It was objeRted that in that caſe 
the King bath not made any Incorporation, —_— isa thing to be dong 
onely by the King himſelf ; and theſe words j &dindtiontis Reb. Ramſey fiundam, 
ſhall not enable the ſaid Rewſey co make an 1 100, for the King cannot give 
Licence to one to make an ion, but the ſaid words ſhall give bim ro 
make ordinances, ery. non. and other Divine Services," 2. of Rs. 
ner of habic be ſhall be, 3. to | focceſſion, ſcil. eleQive, preſentative, 
or donative, and that is the effeR of the ſaid words, and not to make a Corporation ; 
and the Kings Grant ſhall not be taken by implication ; ſcil. by the words to make 8n * 
Incorporation, and alſo to give Licence to grant 
Grant ſhall cnure to two intents. 4. Admitting that there ſhall be 8o Incorporation by 
implication; yet the Incorporation __ to de before the Licence, and bere the Li- 
cence is before the Incorporation, therefore it is void. 5. The Grant ought co 
have been that the King gave Licence facere & er5gere (antariaw c. and there were 
not any ſuch words in the Charter ; but onely to grant a Rent, &c, caidew 
Capelano, &c. 6. The Licence is ſecundaws o dinationew per R. Kawſey firndew ; and 
therefore the King is deceived, becauſe he cannot have knowledge what ordinance « 
ſhall be. 7. lr was objeRted; that the diftreſſe was without warrant, and void, be- 
cauſe the Licence did extend to grant s Rent onely without mentioning of aoy diftreſs. 
Which objeRians I bave gathered out of the book Reported at length, 2 H.7 13. and 
the Reports of Fitz. in 3 H7.Grent 36, and out of the Record it ſelf. 

As to the firſt and ſecond ObjeRtions, it was Reſolved, That the Grant was good, 
for all the Grants of Channzrys are of ſach form, ſci. cuidew Capetane, 0d although 
there be not ſach Chaplain at the time it is not to the ſe; For if the King granteth 
to the Commonalrty of /ſlingren that they ſhall be Incorporated of a Major & Baylitls, 
and that they have power to chooſe one, it is good although the Eleftion of the Major 
is future, So Note Reader, & difference betwixt an eftace or intereſt which none cxa 
take without preſent capacity, and a power, liberty or Franchiſe, or thi 
created, which may take effect in fatzre, As to the 3. it was Reſo! 
whereas the King by bis Charter ſaith caidew Capel exe,it was a fufficient Iocor 
on; and when he ſaith in the Hebendauw fibi & ſucceſſoribus ſuw,the ſame a ſuf- 
ficient ſucceſſion, And ſo Note Reader, that this Grant of the King doth enure to 
three intents, ſcsl. ro make an ion; to make n facceffion, and co grant s 
Rent. As to the 4. it was Reſolved, That where the Licence to Found ihe Channery 
ſhall be firſt, and to grant after, that needeth nor, for it is not marerisl ; wy 
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before, ſor the Law (hail conftrue that firſt to rake effet which ought, bat here 
they are pmwl & ſemel, Asto the 5. That in the Licence there were not words of 
fundere, erigere, facere, It was Reſolved, That notwirhftanding the Grant was 
good. Note Reader from this, That to the eſſence of « Chauntry, or other body 
policick two thiogs are onely requiſite ; 5, 8n Incorporation, end « gift, dnd' not any 
words of fwndae, erigere, & ftabilire, or words to ſuch effeR;for noſuch words were 
contained in the grant of H. 4, und yet i was adjudged a good Chauntry lawfolly in- 
corporated and founded. And if fuch words had been requiſite and necefſary in 
Law, the judgment oughe to bave been given «gainft the Chountry, becauſe they were 


left ont ia the Kiogs grant, And thereby it sppeareth, that in the caſe at dar that - 


they were explanacory and of abundance ; which is « jodgment in Law in the point 
by the reſolution of all the Judpes in the Exchequer Chamber. As to.the Hxth point, 
it was reſolyed tbac the words, ſecundars ordinationem per FR. Ramſey fiendam, import 
ſufficient certaiaty, s. to make Ramſey to ordain, 1. what Maſſes, and other divine 
ſervices ſhall be celebrated, 2, of what habit or order the Chaplain ſhaK{ be, and 
3. whether he ſhall be eleRive, preſentative, or donative. And by force of theſe 
words Ram'ey in the caſe did ordain the ſame to be preſentetive by the Reftor of the 
pariſh of St Magnas for ever. As tothe 7. objeRion. It appeareth dy the Report of 
Firzberbert bt ſupra, that the opinion of the two chief Juſtices Huſſey ind Brian, 
and Starkey chicf Baron, and Fairfax Jaftice was, That the diftreſs was without war- 
rant, but 7 «wn/ex4 coactived it tobe good. But inffefto records, it was adjudged that 
the diftre(s was good and well warranted by the grant. For the Chayntry Prieft did 
difiraio in the ſaid houſe for the Rent, and his diftreſs was 3djudped lawfot;and the 
Plaintiff barred, And che reaſons, ns | conceive, were, becapſe that rhe Kings Char- 
ters made for the ereRion of pious and charitable works ſhall be alwayes tgken in the 
modtt favourable and beneficial ſenſe; and the moſt beneficial rent chat s man can 
grant is « rent charge. 2. The diftreſs is a neceſſary incident to the Rene, for with. 
oat chat the Grantee ſbsll be withont remedy : Yerba ſunt accipitnda cum effetts, and 
words are to be taken with the effeR. 2 Ediv. 3. 3. Which caſe I bave cited ar large 
becaule it is notable and pertinent, and ftronger {us I concrive), then the caſe in'que- 

100, Secondly, power is given to Sztton to place a Maſter of the ſaid Hoſpital. 
and eftabliſh in the ſaid bonſe, &c. 
one Free-ſchool for infiraQing youth, &c. (which well expounderb rhe precedege 
words concerning the Hoſpital, for theſe words extend onely to make fit and to finiſh 
and furniſh 8 Grammer ſchool within the ſaid Charter. houſe) and a Preacher to teach 
all in che word of God. 4. We doby theſe preſents ordain, conftitute, limit und ap- 
poimt, That the aid Houſe and other the premiſes fhall from henceforth be ever here- 
after aamed, incorporated and called the Hoſpiral of King James, founded in Charters 
boſe within the County of Middleſex, at the humble petition and at the onely coft 
and charges of Thowe: Sautten, Eſquire. And rhe fame Hoſpital and Free-ſchool by 
the name of the Hoſpital of King James, &-, We do firmly by theſe ere}, 
found, eftabliſh end confirme, to bave continuance for ſever. By this Clauſe the 
King 5 preſent: giveth the name of the Hoſpital, but as it appeareth before, Sutton 
hath vcviſed ie, and bath ſued co the King to name it accordingly; and that name of the 
incorporation it ſelf, s. Ar the humble ſait of Tho, Sutton, doth import, ſo that as it is 
ſaidin 38 £.3-44. and 21 E 4. The name of incorporation is as 8s proper name or 


name of baprtiſme: In this caſe S«tron as God-father giveth the name, and by the 


ſame name the King doth baprize the incorporation : By which it appeareth, that che 
objeRion, That the King cannot give « name to an houſe which is the Inheritance of 
another, is not of any valne,and here Swrrex hath conſented and afſented toit, and aH 
the ſame is done at his bumble ſuit. And this objeRion doth tend to the diſſalution 
of atl ancient Dezni and Chapters : For at the firſt, as it appearetb in the 3, of my 
Reports inthe caſe of the Dean and Chaprer of Norwich : All the volle were 
to the Biſhop, and yer by his afſent the Dean and Chapter were incorpors 03- 
med of the Qathedral Church, which did then belong co the Biſhop onely; and af- 
terwards « certain portion was affigned to the Chapter ; So that the Chapter was be» 
fore that they had any poſſeffions ; And that is the cauſe thar of common right, the 
Biſhop is Patron of the Prebends, becauſe that their poſſeſſions were derived -_ the 

Biſhap, 
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B ſhop, and therefore he was their Patron and Founder : And therewith apreeth 
17 E.3-40. 25 Aſ.-p1.8. 10 E.3.10. yo 8.3.26. 15 H.7.11, So that at the firk the 
Dean and Chapter were by the aſſcor of the Biſhop incorporated and named of the 
Church Cathedral of the Biſhop. And it was ſaid, that queſtions moved in the 
Exc uſed to be like to ſpirits which may be raiſcd with much eaſe, bur ſappreſſed 
and vanquiſhed with much rant: theſe queſtions were like to rainous buitdiogs, 
more eafily thrown down then raiſed and ſet up. And all the arguments which have 
been made agzinft this honourable work of charity, are hatched out of meer conceir 
and invention without any ground of Law. And fuch which bave any colour were ut- 
terly wiftaken. And as to the fourth Exception, Ther the place of every corporati- 
on ought to be certain; and S»ttex ſucth, and the King licenceth S=trex to found, 
ereR, &c. an Hoſpital at or in the Cherrer-benſe, which was incertain ; To that the 
Charter expreſly anſweretb, T hat the King by this clauſe doth ordain, &c. That the 
ſaid Houſe and other the premiſſcs ſhall from henceforth for ever hereafter be, re- 
maio, &c, and ſhall ever hereafter be named and called the Hoſpital of King Jewe:, 
founded in the (harter howſe : So that all the houſe and premiſſes are baptized by the 
King by the name of the Hoſpital, &c. in which is no ſhadow of incertainty, =od 
therefore Swttex as to the Licence for the mechanical part wbich (as bath been ſaid) 
was to get and finiſh all or any part of the houſe for an Hoſpital, &c, yer 
all the bouſe ir ſelf, Orchards and Gardens, &c. are named by the name ot Hoſpital, 
And it was obſerved, Thar the King by this claoſe not onely nameth the ſa1d houte to 
be an Hoſpital ; but by the name of the Hoſpital to be ereted, founded etiabliſhed 
and coofirmed ; ſo that the King nameth it, and leaveth the mechanical part to Surren 
to perform. And of the ſame importance is the other ObjeRioo, That a known name 
is not ſufficient to found an Hoſpital, but it ought to be deſcribed by metes and bounds, 
s. as in divers hath been uſed; for it appeareth in ils d: Londres caſe, 
2 E.3.36. «Adaw brought a Scire facias againſt 3yil'm de Londres of the Mannor of 
E. the Defendant pleaded that he himſelf is Mafter of the Hoſpits! of St Berrbolewew, 
and ſo beareth the name of dignity not named judgment of che Writ - | o which the 
Plaintiff replied, That which the Defendane callerh an Hoſpital is the Mannor of £:ft- 
Sextbfeeld, and wat a Mannor at the time of the fine levied : And it ws _— 
the Court, That by this Writ be ought to bave the Mannor, as the Mannor was at 
time ofthe fine levied : And whereas the mannor was made an Hoſpital after the time, 
this ſuit he is to defeat your eftace and your name, and accordingly it was ruled chat 
Writ was good. Which proveth that a Mannor (which carrieth more incertainty 
and yariety then an houſe knowo by a certain name) may be created into an Hoſpital. 
Andinrs. r er fobn de Derbies: Caſe, A Mannor was the corps of 8 Prebend. 
The 5. Clauſe ftands apon two Branches, 1, for the better maintenance and continu- 
ance of the ſaid Hoſpital, 8c. and that the ſame may take the better effeR, and that 
the Revenues may be the berter governed and imployed, there ſhall be ſixteen Go- 
vernours, and names fifteen of them by expreſs name, and ſuch n 8s from time 
to time ſhall be Maſter, to be the firſt and t Governours, 2. And the ſaid per- 
ſons and RY inns name 5 on "cs + Lands, &c. nw 
incorporate inck, name to have perpetual n for ever to endare, 
We do by theſe preſents for ever hereafter really and fully incorporate ; and the words 
of this clauſe are verbs operative. Andit is to know, That every Corporation or In- 
corporation, or body Politick and Incorporate, who are all one, cither tand upon 
one ſole perſoo, as the King, Biſhop, Parſon, &c. or a of many, as Major and 
Comtnonalty, Dean and Chapter, and theſe in the Civil Law are called Vniver/it«s 
fot Coleginns, Now it is to ſee what things are of the eſſence of 8 Corporation. 
1. Lawful authority of I z and that may be by four means, y. by the Com- 
mon Law; as the King himſelf, &c. by ity of Parliament ; by the Kings Charter 
(as in this caſe) and by preſcription. The 2, which is of the eſſence of the Incorpors- 
rion, MFperſons to be incorporated, and that in ewo manners, s. perſons natural, or 
bodies 1 te and political. 3. A name by which they are Iocorporgted ; as in 
this caſe Governours of the Lands, &c. 4, Of a place, for without 8 place no Incor- 
poration can be made ; and here the place is the Chorter-bowſe in the County of 
Middleſex. Vide 3 H6.,Dent.20, 17 E.3.59, & 45 E.3. 27, 5- By words ſufficient 
io 
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in Law, bur oo: reſtrained to any certain, lepall, and preſcripe form of words. And for 
as much as good pleading is /aps L54141.the rouch. ſtone of the true ſenſe and knowledge 
of the Common law, the form of pleading of an Incorporation by preſcription is co 


be obſerved, for in ſuch caſe he ought to preſcribe in every thing which is of theef- -. 
ſence of the Incorporation. lo the Book of Entries. Laare Impedit 1; the pleading * 


is, Dneddam Hoſtitale Santle Marie de Briflow de wno CMagiſtro & Conventw 4 toto 

t, CFCs Inccrporat” furrunt per nomen Magiſtrs & corventws Heiſpitalss Sanfte 
Marie de Briſtow : and there it appeareth chat they purcbaſed Lands and Tenements, 
and were impleaded without any preſcription for the one or the other, becauſe they 


are incorporated by preſcription by a certain name; then to implead and be implea- 
ded to grant and purchaſe are incidents to 8 body incorporate. . 15. H.7 rott.522. 
in the Common Vieas, there the preſcription is Caſto: & vicaris Colrg1s wicariorum in 
choro Hereford ſunt & © toto tempore, Cc. ſuernnt incorporat' per nowen Cuſtodus & Vs 
car” Colegit Vicar:orum in choro Hereford : and there allo they purchaſed and were im- 
pleaded as incidents to the incorporation. L1b, Dent. Aſ.68. Mariſter, fratrer, & ſo 
reres fraterriiatu five guilde nevem ordinum ſanftorum Angelo-um juxta Brainford 
brought on Aﬀiſe; the tenant pleads,qued vile de Brainferd off quedam fratirnitas in- 
corperata infra trrmpus memorie de Magittro, fratribu: + ſoreribua novem ordinum An 
gelwnm juxta Brairford Bridge, abſq; hee qued babetuy aliqna tals fr: t:rnitas : which 
1s reported in 22. E 4.34. where the tenant at the firſt pleaded, No ſach incorpo» 
ration, and if it be not found, and naughr becauſe ewo barrs, and then he pleaded the 
ſaid plea, guid rſt quedurs ſraternit as incorporate, &c. and yet there they were infeof- 
fed by Beocking upon condition, and cxspable thereof as incident to a Corporation. 
And therewith sgreeth che Biſhop of E xcefters Caſe in the book of Emtries, 445.2 H. 
7 17. the Corporation of Gedmancheſter 34 H.6.27. in the caſe of the Hoſpital of zyy- 
come.v.26 H.x.1.Ing. E 4.20. The Mafter of the Hoſpitall of Barton $. Laner pre- 
ſcribed,qued ipſe & cmnes predeceſſores ſus magiftri Hofjitals predit' 7; tate tempore,Cc. 
nomingt Cf cog nts fmerunt, fc tam per nomen magiſtri Hoifitalts Santti Lazari de Bur- 
tow, de ordine San'ts Lazari de feruſalemin Anglia, quam per nomen Magiftri de Bur- 
ton Santfti Lazar Jeruſalem in Anglia : By which it appeareth that this word incorpo» 
ro, or any derivation thereof is not in kaw requiſite to create an incorporation , 
bar other equivalent words are ſufficient, as nowinats & cognits : and therewith agreeth 
44. Ap. p. 9. in the Prior of P/impions caſe, and 4. F. 4-7. inthe caſe of the Abtor of 
Glaſtexbury, 8nd in none of theſe Books or Records was any mention made of theſe 
words, {ur do, erigo, ©c. Or any other like words; for as it hath been ſaid, they are 
oneiy declaratory words, and the effet of them may be done by the owner of the land 
without 5ny grant. And it was well obſerved, that in old time the Inhabitants or Bar- 
geſſes of a Town or Borough were incorporated when the King granted to them to 
bave Gr/4am Me caters min the Regiſter 219, where the Writ doth recite, quod cum 
inter ca erat libertates civibua crvitatys Winton fer carias pregenit.rum noftrorum quon- 
drm regumn Arglie quas per cartam neſtram confirmavimu conceſſum ſit ez/dews quod nul- 
[ua eornm qui ſmerurt infra Gildew Metrcatoriam placitet extra murum, fc, where 
C3/dam doth ſignific contuberminm ſeu fraternitas incor porats. And upon that the place 
of their meetings and aſſemblies was called the G«5/d-hal, And 1 bave ſeenthe Char. 
ter msde by King H.1. Texter ibus Lond, by which he grantetb to them that they (ball 
bave Gildam Mercatori-m, 3nd a confirmation made by King H.2. by which Charters 
they were incorporated. And where the opinion of Finexx in 1; H.,8.3.6.a0d of Pri- 
ſotin 39 H.6.13.was cited at the barre,that a corporation sggregate of many cannot 
be a body without a Head ; the ſame was utterly denied : For at the firft moſt part of 
the Corporations were a body without « bead by force of theſe words Gilds AMercatee 
154. And that a Corporation aggregate of many may be without a head, See 18.E.2. 
eArmity 485. E.3 11.22-4[.67.29. Aſ.17-2.H.6.9.18.H 6.16.19 H 6.80.21.8.4. 
$5.56. 7 £.4.14. 2 Marie Dyer 1co, Andit appeareth by Record that Panlinw the 
firft Archbifhop of York, after he had baptiſed the inhabirants of Notting bans-ſbire in 
the River of Trexr, founded 8 Collegiate Church in Souchwel of Prebendaries, cooſe> 
crated to the Virgin Hay, which contingeth 8 body without a head even to this day, 
See for this word Gnild or Frateyrity in the book of Entrie!, 68 37.E. 3 cap 5.15 H. 
2.6.5. the Statute of 1.E.6. of Channeries. In which three things were obſerved, 
Aaans t. bow 
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1. how prudentAntiquity did always comprebend much matter in « narow room: 2 ther 
_ to the creation of an Incorporation the Law bad not reftrained it ſelf to any preſcripe 
” (7 P and incompatible words : 3. that when a Corporation is duly created, all other inci. 
7.4444” dents are tacite annexed to it, And for diret Authority in this point in 22, F. 4, 
#/ 12» +/+ Granntt 30. itis holden by Brian cbief Juſtice and Choke, That a Corporation is ſuth- 
=. 4 - / cient without words,to implead, or be impleaded, &c. and therefore divers clauſes ſub- 
> cc ſequent in the Charter are not of neceſfity bur onely deciaratory, and might well bave 
been left out ; 8s 1, by the ſame to have authority, ability, aod capacity to purchaſe, 

&c. but no clauſe is added that they may alien, &c. and it needeth nor, for it is inci- 

dent: 2, To ſuc and be ſued, implead and be imp.caded, 3. To bave a Sea), &c. that 

is alſo declaratory , for when they are incorporated they may meke or uſe what ſeal 

they will: 4. to reſtrain them to alien or demiſe but in certain form ; that is an Or- 

dinance teftifying the Kings deſire, bur it is but a precept which doth not bind in Law : 

5. the ſarvivors ſhall be che Corporation, thatis a good clauſe to ouſt all doubts 

and queſtions which might ariſe, the number being certain : 6. 1f the Revenues en- 

creaſe, the ſame ſhall be employed to encreaſe the number of the poor, &c. that is but 

explanatory as appeareth by the Caſe of Therford School in the $ part of my Reports : 

[31] 7. To be vilited by the Governours, &c. the (ame is alſo explanatory ; For in this caſe 

the poore which ſhall be reſident in the houſe of the Charter-houle ſhall not be incor- 

porated, but certain perſons in whom the poſſeſſions are veſted, who ſhall not be refi- 

dent there but onely to bave the generall government and ordering of the poor there- 

in ; ſo that this Caſe is out of the Statate of 2H.5.cap. 1. and 14.E1:;z cap.5. for if no 

viſitor had been appointed by the Charter, the Governours ſhould viſit , 8nd the 

books in 8, E.3.28. & 8 Aſſ.29. do not gainſay it, where is bolden, That ii the Hoſpi- 

tall be Lay, the Patron ſhall viſit, and if Spiricuall, che Biſhop ſh11l viſit, ſo that every 

Hoſpitall is viſieable ; it is true, but in the Caſe at the barre the poor of the Hoſpital| 

are not incorporated, and ſo no tegall Hoſpitall : 8. To make Ordinance, the ſameis 

requiſite for the well ordering and governing of the poor, &c. but not of the eſſence of 

the incorporation: 9. The exemption from the Ordinary is but declaratory, for be- 

ing a Lay-incorporation he neither can nor ought to viſit. 10. The licenſe to purchaſe 

in Mor:maio is neceſſary for the maintenance and ſuftentation of the p« or ; tor with- 

out Revenues they cannot live, and without a licence in Mortmain they cannot lawful- 

ly purchaſe Revenues,and yet it is not of the eſſence of the Corporatioo,for the corpc- 

ration is perfect without the ſame ; ſo that by that which bath been ſaid, it appeareth 

what things 5» gexere arc requ.ſire to a complete body incorporate, and which are ver- 

ba operativs in this caſe (which are neceſſary to be known in every cate) for the reſciu- 

tion of which, it appeareth how neceſlary it is, that the Law and Experience joyn in 

hards together. 

r. Asto the fift ObjzeRion, That no incorporation was preſently made a5 the Let- 

tcrs Patents import, nor can be till the Mafter was nemed, and therefore the Charter 

15 repagnant and void, To that it was anſwered, That this ObjcRion doth extend 

to the overthrowing of a great number of |ncorporations, for when a Corporation 

is created by Letters Patents, by the ſame Patent power is given to them to chooſe a 

Maſter, Aldermen, or Bailiffs, or Governours, or the like, and yet they are preſently 

incorporated by the ſame Letters Patents; and therewith «xpreſly agreeth Plo. Com. 

592, 1n the Cooks caſe 21.£E.4.59.& 3, H 7. Grant.36. vouched at large before to the 

tirft and ſecond ObjeRions. J'ide 32.E.3. Aid39.13.E.4.8. 16.E 3. Gramt 65. And 

it $:rue it is preſently by the Letter Patents a Corporation in abſtrefo, but not in 

Concreto, till the naming of the Mafter. And a Caſe adjudged io the Kings Bench 

Mich.34. & 35 El. rott.172,coram reg. was ftrongly urged ; the Governours of the 

poſlclſions, revenues, and goods, Heſfpitals Ed. regis Angiie (exti brought a bill of 
(6b) debtagainft El/i« Germain. The Defendant pleaded, That King Ed 6. recitirg the 

care of the city of Loxden for the relief of poor people and infants conceſſir MMapr:, Cr 

vibus, & Communitati London, Dowun manſuon4lem voca” Bridewel,cc, and there the 

King declareth bis intent, that Bridewell ſhall be founded, erc&ed, &c, an Hoſpital 
for the ſaid poor, &c. sdews Rex wt intentio ſua meliorem capiat effeum, and to the end 

the Lands which ſhall be granted co them (hall be the better poverped, per eaſdew lite- 

74 Pune: volnit & ordinavit 9d Hoipitale pred', cum fic ſundat' ere & —_ » fmer's 
eſputal 
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Hejpual E 6.regus Anzlie (hrifts BrideWel, & S. Tho. Apeſt. nominttur & appeletny 
per pernnm, 41d May { woitas © £961 Clvitalte pred* ferent unum corpre corperatum 
p'r nomen gubernat' poſſ (|. revent.onum Cy benorum Hofpitalis Ed. regis Anglia {brifti 
Bridewell & S. Th. Ap>b 5c. and further pleaded, qnod nulum tale Hoſpital quale in 
uſ.om Lit. Pai, mentiona” poſt confelt' pred' literarum pai. fic ſundat”, erect” & ftabilis” 
fs, cc. Upon which the Plaintiff did demurre in law ; and upon argument at the 
barre and beach ic was adjudged for the plaiar'ff. For the ſaid Ordinance, thar the ſaid 
Houſe ſhall be aa Hoſpital cums fie fundar, >: fury. is intended onely of the mechani» 
cai! part of an actaasli Hoſpicall, z. of the ticting and finiſhing of the Hoſpicall houſe 
with poor, &c. And this rioſpicall in intention onely is fofficient to ſapport the name 
of a Corporation, and the words de preſents, 5. qu24 idew gabernateres ds caters efſent 
C forent nnum Corpus pe” mom, CO c.\0 law doth incorporate them prefently, and ſhall 
not [tay ultchere be an aQual Holpical, or cill rhe boule be fitted or furniſhed, which is 
the iaccbanicall part of the Hoſp.tall. ;. fac the habitation of the poor ; which is the 
ticfi chiag to be obſerved by the ſaid judgement, Vide 32. E.z. Aid 39. Kiog E 3. 
newiy founded a Friory and granted co the Monks that they might cbuſe a Prior, and 
before that the Prior was choſen W. madea leaſe to one A. for life, the remainder to 
the P: ivr and Covent; and ins Scire facies again A. he pleaded, that W. was ſei- 
{cd ia Fce, and leaſed ro A. the remaiader to the Prior and Covent who were newly 
fouaded by the K.ng; and becauſe there ws not yet a Prior, the right was in the 
King uacill, and prayed aid of the King. aad tac aid by award was granted, and a Writ 
of Procedendocame, and chea A.the Defenlant ſhewed, Thar after the aid granted 
there was a Prior made and ord4ind in whom the right remained, and prayed io aid of 
the P:ior; & he was ouſted of the aid becauſe he had aid before,which provetb that the 
remainder 1a ſuch caſe is good. The ſecond thing to be obſerved inthe ſaid Jadgemene 
in che ſaid caſe of the Hoſpitall of B-5dewed,is, That one corporation may be made oat 
of another corporation, -. the Major, Citizens,and Commonalty of Lexdes,arc created 
ic their politick capacity Governours, &c. of the ſaid Hoſpitall of Bridewel, 9 E.3.18. 

1n4ny corporations may be created one our of another, as the Dean and Chapter of 

Lincoln are & joynt corporation, the Dean by himſelf is i , and every ofthe 
Frebends is incorp2rate by himſelf, and in a caſe which is ſo manifeſt this ſhall ſaf- 
fice, 

And as to the ſixth ObjcRion, That till an Hoſpitall be fonnded that no incorporati- 
oN can be, for thea there (hall be idle and marhemaricall Governours. It was anſwe- 
r:d, That there was an H oſpical! is poteſt ate, and an Haoſpicall 5» exec* ; alſo an Hoſpi- 
call 5» pote=r14, and 2n Hoſpitall au, An Hoſpitallre, and an Hoſpitall zew =e. And 
a« tothe creation of an incorporation, an Ho!pitall pot-flate, potentia, ſen nomine ſuit» 
ceth; as one may be by Letters Patents Governour of an Army before there be an 
army. Vide i7 H.6. Proteftion 55 Acd the ſame agreeth with Philoſophy and reafoo. 
«Ariſtotle 1b. 3. d generations laith, quod care $iguit carnems ; 4nd that is truc in pote- 
ſtate and not a7, and fo any fow! A ſoon a5 1t 13 batcht is volatilis 4 volands, quia bas 
bet prieſt veli-di,quanqua 4att' yolandi non beabtt: So child ſo ſoon as he is born is ſaid 
rationalis, becauſ: he hath poteſtatem, alchough be hath not, and perhaps never ſhall 
have ratonew a7». And itys alſo proved by old Records, and our books allo, asin the 
book of Entries cir. annaity 32,33. Rex H.5. quendom domum in quedam locs fove ſolo 
apnd Srent (and abuttech and buundeth the ſoil) quam voe-rs & nwncapers voluct, Do» 
mum jeſu de B thelem de Shrne, duxit er dirani” & ſundand' 7 donnmilanw quantum 
in ipſo ſuit fund ivit & erex t (which was but a nominative houſe, for none was then 
built) &+ 54c@co 1:cum 5 /olum pred de Shene ut primariam ſundationew dedit, cc. by 
which it appeareth chat a void place or ſoil ia which an houſe is intended to be baile, 
may by the Kings Charter be named 8 Houſe, and this nominative bouſe ſhall be ſutft- 
cieat (as there it was) to ſupport the name of the incorporation. Alſo it appeareth by 
Autthetv Paris 64, and Polyder Vigil, Chronic” Chronicornm,&c.The Hoſpital of Saine 
{obns of Feruſalrw in England was incorporated in An.14.H.t. of the Templers, by 
the name of Mag'ſter wilit' Templi & confratres ſui in «Anglia in \an, 24. H,1,and yec 
neither che fabrick of the Temple, nor the bouſe of the Hoſpitall was founded ard 
builded, {ed regnante H.2, of the one fordan Biſet n holy man well monied ; and of the 
other Heraclix: Patriarch of Jern/alew, were Founders, Vide Cambden Britan. 311. 
Aaaaaz which 


[32] 


$ 


Aa 


The Caſe of Sat:ons Holpirall. -Part X. 


[5] 


[33] 


which proveth that a yoid place to ſupport the name of a Cor = Dt 
Kings Charcer be named an Hoſpitall, or Teraple, and it is pot requitice, char 
there be alwayes truth in the name of the Corporation either of ar Hoſpital) or of a- 
ny other body politick. King H. 8. in the ſecond year of his reign according to the 
Will of King H.7. granted ro divers Biſhops, Thomas Earle of Arr mndel, Cc. Fobn Fo. 
neux, and Robert Read, chief Juſtices, fob» 7 owng Mafter of the Rolls, &c. who were 
Executors of King H.7. quandem peciam terre vecar Save) in the pariſh of Saint Cle 
ments, and S. Aſary le Strand ad intentionems 98.jid. qd. Hoſpitale in & ſuper prad* pee; 
am terre wecat Savoy, erigere, fundare & ftlabilire peſſivt. 4 HS. The King liceofſech 
them queddew Hoſpitals de uno mayiſtro & 5 capeliaraus [mper pred” peciam terry vera 
te Sevey funder, & Hoſpitale cum fic funda fuer, ſhall be incorporated by the name 
Magiftr & Capelanorum Hoſpra'. He nuper regis Angize 7. de Savoy, and yet in truth 
it was not an Hoſpitsll in thet1me of H.7. but in intention omely, and yet tte King in 
his Charter doth call it the Hoſpits|] of King H 7. And tbe fame was adm:tred co be a 
good name of incorporation by all thoſe who argued the caſe betwixt Atariat & Paſ- 
cha apon the incorporation of the ſaid Hoſpitall, Trin.30 Elie. in the Exchequer, 
where the Caſc was adjudged ; or in the Exchequer chamber, where ic depended by 
Writ of Erroar. And therefore in 44 E.3-16. Regifter 23. there the Corporation was 
Prior Hcfpital S. Feban. Zeraſelem in Auglia: and fo 9 £.46 Heipuale S. Lazaride 
pnee is Angle, which ſufficech for the name of the Corporation . #|tbough ic be 
a fiction, s, that either S. Job» (which was S. fobs the Evangeliſt) or /eru/alem was 
ficnate in England :S0 Magi/tri wilt” T empls leruſalem in Anglis : and in the Regi- 
fter, Prier oft fr es ſantte Maria de monte Cormels in Anglia: S01 have (een a Re. 
cord, That X «therixe the firft wife of King H.8. had a licence to found a Channtry by 
the name of the Chanuntry de wente Calvaric extra Algate London. And it 15 great reaſon 
that an Hoſpnall in expeQancy or intendment, or nomination, ſhall be ſufficient to 
ſupport the name of an Incorporation,"wben the Corporation it ſeit is onely is abſtr4- 
&e, and refteth onely in intendment and conſideration of the Law, for a Corporation 
aggregate of many is iavilible,inmortal, & reftcth onely in intendment and conliders- 
tion of the Law ; and therefore in 39 H.6.13-14.a Dean and Chapter cannot have 
or nor faccefſor. 21 E£,4.27. &30 £3-15.6. They may nor commit Treaſco, 
nor be outlawed, nor excommunicate, for they bave no ſouls, neither can they appear 
in perſon, bar by Art 23 H.8 Br. Fealty. A Corporatioo aggregate of many 
cannot do fealty, for an inviſible body eannot be in perion, nor can twear. Pls, Com, 
213. «nd:the Lord Beokleys Caſe 245. it is not ſubject roambeciijities or death of che 
naturall body, and divers other caſes. A thing which is got in eſſe bac in apparart expe- 
Aaancy is regarded in Law, as a B ſhop who is eieR before he be conſecrated,an injant 
in his mothers belly before bis birth, &c.y E.2.6r. 40 8 E.:. voucher 237. 38 £.3 3c 
41 E3.5 11 £3. Zuare Impedit 158: So for the name of 8s Corporation it is luth- 
cient to name a place in England by the, name of /eraſalem, wennt Calvaric. mount 
Carmel, Buthelew, &c. + fortieri, the name of a ſpacious and goodly houſe well ard 
aRaally builded bythe name of an Hoſpitall, is ſufficient, for the ſame importeth truth 
and certainty. By w bich it appeareth, that in the caſe at barre there was a lawfull in» 
corporation of the Governours, &c. created and inftituted by the Kings Charter, and 
by conſequence as well any perſon in England, as Sutton , might give and grant to 
them before any f-undation laid, or to blaid by Seton (a5 it was imagined he ought 
to have done bfeore they were capable, &c.) but the ſame is clear anſwered and contu- 
ted before; and in trath ber recitaſſe, et confuteſſe. 

As to the ſeventh Objettion, it 1s to know that there are two manner of Foundati- 
ons, one ſundatis incipiens, he other fandatio perficient, and therefore as to the capacity 
and ability the incorporaton is metaphoricslly cailed the Foundation, for that is the 
beginnirg, as & foundation, qaefi fandementnm capacitarls, preceding the whole. Ard 
therefore in 21 5.6.4. 8 Writ was brought agzinft /ob» Arden, Abbot of S. John Bp- 
15ſt of Colcbefter ; the Defendant pleaded, that before time of memory foundation ws 
of the ſame place per nom'w Abbarc Ecclefie tf Monaſt de S.lobn de Colcheſfter, ©. 
where Foundation is taken for Incorporation, 38 E.3.14. 38E.3.:8.20 6.27. & 

18 H.6 16. in the Dean and Canons of #ind/or: Cale, and divers other books agree 
with the ſame, Sed quatenas 44 detatione the firſt giving of the Revenues is __ che 
Foundation, 
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ruundation, ard who g:veth the ſame is the Founder in law. For proprie, faundatioeft 
qu+ſi ſundi datio.and the firſt gift is ſundementurm dotationss (eu collationn, ff appriiatione 
jundi a4rficium  agey continen'wr ; and that is proved by the Srature of eff. 2,c.41, 
ds Abbat's, Preerer, Cuitcdes Hiſyitalium, + aliarum demwrnum religioſarum fundata- 
"um ab 12/0 rege wel a progemitoribus ſuus alienaver vel de cetero tenem' doymibie ipfiy ab 
ire vel a progenvtoribus [uu collata, cc. In which was obſerved, that in-reſpeR of Tene- 
0.ents collated or given by the King, the houſe-wes (aid ro be founded by the King, bar 
more fully in the clauſe following 1a the ſud AR, Ss a rrem demons iHa 4 comite; barone, 
vel ab ali jundaia (nevit, babrat ile a quo, Fo. 1exement” fic alitnar ofur' futr' br*e ad 
recuperard, &c. where the collation or gift of the Tenements acalled the Fopneation. 
Acd where the Founder bringeth the ſaid Writ de con 74 fOwmam collationg, the Writ 
of Prec' qued reddat weſnay' quod eidems domns Collat' {wer', 8: ' 6.7.26, F.N.B. 21. 
/d N.B. 1432, 38 Af. p22. He who g vetb the firftland © tbe Founder, y4ie faxdere 
In that ſenſe 15 nothing elſe but ſwndun dare, 3nd therewith agreeth 14 E'q. Corredie 5, 
Ina Writ of Probibition, where a common perſon is Founder of an Hoſpitall, the 
Wr:t as apprareth in the Kegsft. 41. ſaith, Hoſpitale Sartts Egiars leproſor une de Burton 
per anitceſſer' Refilns [ad ſuſtentation' leproſorum & «liorum Paupe rum tt i ſirmorun ibi- 
dem tetnm in temporal” erm bil im (pirituall exiftit, and the hke Writ where the King is 
Founder,cum b./pitale n fir uw [oxfo un inncentium juxts Lincoln" ex fuedatione prope. 
110-1" n ſtrorum Regums Anylic, fc. ve ters tt poſſeſſcanibies pro /nſtentarions pare 
pry” et 1nfirmer in eoldem Hoſpital” degentinns ditatum exiftit: It which it was obterved, 
that where the firſt Writ faith fender}, this Writ calleth it dorar® 39 B.4.19, The Abbot 
of Lyra brought a See facias apainft tte Dean of Wiborw , where the Dean ſaid he 
held of the Parronage (that is of the Kings Foundat on) and prayed aid of dies, and 
had aid, and there came a Writ of Proecedendo, and it wis challenged becauſe rhe. Writ 
{aid of the Patrooage 2nd notof the Collation, and it was taken all one,33 £4; Aid 
103, The Dean of Stafferds caſe, the Deanry is ſaid to be of the Foundation'; and a 
liccle after of the Kings Collation, 8 E. 3.56. in Siracbs Cale, by the foundation the 
land is amortiſed. Vide 4 E.3-Af.177. 21 E-3-60-24 E.3.33,34- $4 ©9179. 44 Ex 
3411.2 E.3.28. the Earl of Richwonds caſe. 6 H 4 5.7 E.4.92. And therefore it was 
reſoived, That if the King had incorporated the poor of the ſaid Hoſpitall, Sny1ov nee- 
ded not have made any 1oftrameot comprebending any Foandation or erection, &c. 
Bat his gift of the land being the firſt a& had made him Fonnder, and the very firſt do- 
nation is all the Foundation which rs requ fice 1n Law ; and tothe erreRtion of an Ho- 
ſpitall, &c. there is not in law any thing required, bat incorporation & dotation. And 
in the Report at |arge | have omitted all the Arguments at length either of the one 
part or the other upon one common ground, where an at to one intent ſhallenure 
to divers intents Eiftint in time; ſome boiding, That the bargain and (ale doth a- 
moun' not onely to x Dotation, bu: aiſo to a Foandation, and others tori wwribuu # 
contra; tor it now apprareth to you without any queſtion, That the fictt Dotation 
1s the Foundation. And yet in that alſo a difference 15 neceſſary to be well uaderftood ; 
;. when the King expreſſeth the words, deſigreth the place, appointeth the number, 
and giveth them a name by bis Charter ; ſo thac the lame is 8 complete Corporation!!! 
there the Founder or Donor hath nothing to do but to make the Dotation wrthour a» 
ny inſtrument comprehending theſe words. funds, erigo ſtabilis, &c.. or other the like 
words. For the common perſon who is the Founder hath nothing to do i the power 
©f incorporation ; but when the King by his Charter doth reſerve as well the gamnine- 
tion of the perſons as the name of the incorporation to the common periont; atv” ſhall 
be the Founder, there be onght to name the parties, and to declare by what fhutme they 
ſhall be incorporated, and here many tiines, although it be ſaper fluous, he uferh cheſe 
words, ſands, erigo, &c. or the like. And when the common perſon hath done it and de- 
ciared jt in writing according to his authority, then they are inccrporated by the Kings- 
Letters Patents, and not by the common perſon, for he is but an inftrumenr, and che 
King maketh the Incorporation in foch caſe inthe fame manner as if all had beea come 
prehended in the Letters Patents themſelves : for it is true, that none but the King 4+ 
lone can create or make a Corporation, as it is boldenin 49 £.3.4+48. Af.$. but qei 
pry alzum facit pry [eipſum facere videtwr, See for this difference 38 E:3:14 2» 5.4. 
Grant 30, 2 H 7.13. Grant 36. 20 H.7.7, And as to the cighth Objection ge 
NoOmMmere 
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nomination of the Maſter, it is was reſolved that che fame was well, For Satton ry 
a Rm will and pleaſure to nominate him ; and when be is camed, be is Mg- 
ſer by of the Letters Patents, and now asif be had becn rawed in the Letters 
Patencs themſelves at the beginning : and the other part of tbe ObdjeRion is anſwered 
before. 
And as to the objcRions __— bargain and _— was firft reſolved withour 
ſtioo, Thar money given Governours or any of ther as a private perſon, is a 
oe conſideration to grant the land to them in their politick capacity. But the 1c- 
i paid it as Governours, and by ſuch name they are ac- 
there isewelve pence Rent reſerved to Sutton & his heirs, 


_ ird, the ſame is clearly anſwered and reſolved as before. 

And as to the laft ObjeRioo, s. That in pleading, thoſe Governours cannot p'exd, 
that they were ſeiſed is jure hoJitalu, becauſe chere was not any Hoſpital) iovcorporate, 
nor-i» eſſe, at the time of che incorporation. To that ic was anſwered, That the plea- 

ing ſhall be that they were ſciſed in their demeſne as of Fee 5s jare incorporations /ue, 
ſo was it pleaded in the Cooks caſe of Landes, Flo. Com. Vide Fulmer ftone: caſe, nl- 

ſo, Pls. Cem.102. vide 7 E.z. the caſe of Cuftes altary, be counted that be was ſeiled, 
&c. in joe alters, as to the preſidents which were ſhewed, it was anſwered, That 
there are many clauſes inſerted in Charters as well of che Kingyas others, ex corſuets- 
ns lericornw,which are not de neceſſitate legi,but ſowe declaratory and explanatory, 
and ome prolize and , bat lex mults prof. 1016, & per ficien' is parcis corr pre» 


bexndir. And all the Jadges which argaed this caſe (except the two deſore-faid) did con- 
clade againſt the Plainnff, and thoſe two alſo waters opinione did afſent to the judpe- 
ment : ſothar by the aſſent of all the ſaid Jadges »wlo conrradicente judgerent was pi- 
the 


ven againk intiff: And tbe Lord Elrſmere, Lord Chancellour of £»21axd,heard 
all the at the barre and bench did agree in opinion with the Jodpes : So 
thar this work of Charity bath caſted of fuch charity which ovghe to be in Jud- 
ges, which is declared io the Stat, of Weſt. 1 cap.nis. Summa charitas eff [acere Juſt tia 
ownibus perſonis exon; texwpore quando neceſſe faerit, And it is a good rule for theſe Go- 
vernours, and all other Corporations which is expreſſed in the Statute de Tem plariu 
anno 17 E. 2. in theſe words, 1:s [exper quod pis + celeberrims wolunt as dinaty wm in 
omnibus teneater of expleatar & prrpermo ſanttifſime prrſeveret. And Sir Thewas Fle- 
wing Knight,afrer the firſt day this caſe was argued fell ſick, of which Sickneſs he frer- 
wards died, ſo as he never argued this caſe. The faid Sir 7 bomas Fleming was firft a 
Serjeant at Law, and afterwards Solicitour generall to Queen Elizeberh, nnd to the 
King that now is for the ſpace of twelve years, and chen was preferred to be chief Ba- 
ron of the Exchecquer after the death of Sir #:/;m Prriaw, and then was advanced 
to be chief Juſtice of England aſter the death of Sir Job» Pophamw, all which places be 
diſcharged with great judgement, integrity and diſcretion, and be deſerved the good 0- 
poo of all that knew him, bccauſe he was of a ſocizble and a peaceable nature and 
diſpoſition. 

Which Caſe I bave reported at length for three cauſes : 1, For the Confirmation of 
Incorporations founded for works of Piety & Charicy in time p3ft. 2. For the better i: - 
firuciophow they may be after ſo founded and ctiabliſhed chat no exception may dc 
taken thytem. 3. For the reſolving of certain opinions and quettions which were mo- 
ved at chedarre,and which might bave difturbed the peace of the Lsw.1n the argument 
of this caſe many other authorities were cited. 1.2 E.3.47.3E 3.83.5 E.3.144. 7 E- 
3-5748 E.3-67.8 E.3-206. 19 E.3.1. 20 E.3. Nenabilitie 9. 20 E, 3, Cone 225. 
21 E.3.35. 32 E.3.eAid 55. 40 E.3.38. 44 Aſ.2.13 R2. Breve 643.11 H-4.12.19. 
14 H.4.8. 3 H.6.28. 7 H6.13. 9 H.6.13.14.16,20 H.6 7. 21 H6.2.14 E.4-17. 
IS Es 4.1, 21 E. 4.32» 55« 57+ £46. Ent. 112. 6 H.7. 14. 10 H.7. 16. 11H. 7.9 
11 H.7.27. 13 H8.13. 14 H.8.29.32 HS. by. Cop' 78.1. Mar. Dye. 98.7 El.D). 
$1- the caſe of the Colledge of Greiftect, 10 El. Dyer. the caſe of the Colledge of La*- 
debrenie PLCom.Grendens caſe 494. Hi.16.El.ret.495.Sir. Fr: Flem.cafe in the Cem. Pl. 

The names of the governors named by Sw1rc» and exprefied in the ſaid Charter, were 
Ibe 
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The moſt Reverend Father in God, George Archbiſhop of Canterbury, Thomas Lord 
Efleſmere,Lord Chancellor of £ugland, Rebert Earl of Salivbary, fobn Biſhop of Lender, 
Launcelet Biſhop of Ely, Sir Edward Coke then Chief Juſtice of the Common Pleas, 
and now Chief Juftice of England, Sir Themes Feſfter one of the Juſtices of the 
Court of Common Pleas, Sir Henry H:bart then the Kings Attorney-General, and 
now Chief Joftice of the Court of Common Pleas, John Overal Dean of the Church 
of S. Paxlin Lindon, George Mountain Dean of Wiſtminſter, Henry Thurcby one of 
the Mafters of the Chancery, Jeffery Nightingale, Richard Sutton, John Law, Thamas 
Brown, and the Mafter of the ſaid Hoſpital tor the time being , and after the death of 
the ſaid Sir T homas Foſter, one of the Juftices of the Court of Common Pleas, (who 
was a grave and Reverend Judge of great judgement, conſtancy, and integrity) Sir 


eames Altbam Knight, one of the Barons of the Exchequer, was according to the ſaid 
reer with one conſent choſen in his place. And the ſaid Maſter of the Hoſpital 
which Satton had nominated durante bene placito, our Soveraign Lord the King that 
now is, after the death of S:ron,did by bis Letters Patents nominate Mafter for his life, 


- 


Trin. 11 Jacobi Regs. 
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Ary Po ting'on brought an Aion of Treſpaſs againſt Robere Rogers and 7 ho- 
was Barley, for breaking of her Houſe and Cloie at T borp: Salvyn in the Conn- 
ty of Tork, 20 fwnis, 7 fac. Reg, And the new aſlignment was of a Houſe and 
« Croft containing one Acre in the occupation of Thomas Barley : The Defendants 
pleaded in barre, That Herfie Sanford Eſq; was ſeifed of the Tenements, &c, in Fee, 
and held them of the King as of his Honor of Ticksd in Socage ; and the 8 of May 
24 Eljz. made his Will in writing, and thereby deviſed them to Eliz. Sa»ford his 
younger daughter, when ſhe ſhould accompliſh her age of eighteen years, and to the 
heirs of her body. 20 7«ls, 24 Eliz the ſaid Herſfie Sanford died, the ſaid Elizaberb 
then of the age of five years; and afterwards 20 7alis, 37 Eliz. the ſaid Elizabeth 
accompliſhed her age of eighteen years; and 25 Marcii, 38 Eliz. entred into the 
Tenements, and was thereot ſeiſed in Tail, &c. and ſo ſeiſed rook to her husband the 
ſaid Robert Rogers, 1 Nev. 39 Eliz. and juthfied, &c. The Plaintiff replied, and 
ſaid, That the ſaid Her/ie Sanford had Iflue Mary bis eldeſt daughter, Hel-z tus fe- 
cond daughter, and the ſaid Elizabeth bis youngeſt daughter, and confeſſed the de- 
yv.ſe of the Tenements to Elizabeth, Burt farther ſaid, That by the ſame Will, for 
want of Iſſue of the ſaid E/1z4*erb, the ſaid Tenements was limitted to the ſaid Iſary 
the now Plaintiff in Tail, the remainder to Helen in Tail, the remainder to his fourth, 
fifth, and fixth daughters-in Tail, the remainder to bis Nephew 7obn Reader, and to 
bis beirs Males, with divers remainders over in Tail. Provided alwayes, That if my 
ſaid daughters or any of them, or any o' her the perſon or perſons before-named, to 
whom any Eſtate of Inhericance in poſſeſſion or remainder of, in, or to the faid lands, 
tenements acd hereditaments, with their appurtenances or any of them, or any part or 
parcel of them or any of them is limited, deviſed or appointed by this my laft Will 
and Teftamene, or the heirs before-mentioned of them or any of them, ſhall joyntly 
or ſeverally, by themſelves or rogether with any other perſon or perſons, willingly, 
apparently and adviſedly conclude and agree to, or for the doing or execution of any 
aR or deviſe, whereby or wherewith the ſaid premiſes ſo to them entailed as is afore- 
ſaid, or any part or parcel thereof, or any eftate or remainder thereof, or any part 
thereof before limited or appointed to any perſon or perſons by this my laft Will and 
Teftament, ſhall or may by any way or means be diſcontinued, aliened, put away from 
ſach perſon or perſons and their heirs, or any of them, contrary to wy intent and 
meaning in and by this my laſt Will and Teftament, otherwiſe than for the onely 
Joyntoars or Dower of any the wife or wives of aoy the perſon or perſons before- 
named, for the onely life or lives of ſuch wife or wives: Or ſhall willingly or advi- 


ſedly commit or do any aR or thing, whereby the ſaid Mefſuages, Lands, — 
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2nd Hereditaments, or any part thereof ſhall not or may not deſcend, remain or come to 
ſuch perſon and perſons, and in ſuch ſort and order as I have before limited and decls- 
red by this my laft Will and Teſtament, otherwiſe than as is aforeſaid; Theo [ will |:mie, 
and declare and appoint hereby, That then my ſaid daughter or daughters, or other the 
perſon or perſons defore-named and every of ther, ſo concluding and aprecing to and 
for the doing and execution of any ſach aQt or deviſe as is aforeſaid, ſha)! immediately 
from and atter ſuch concluding and agreeing, loſe and forfeit, and be urrerly barred 
and exciaded of and from all and every fuch eftate, remainder and benefit as ſhe or 
they, or aoy of them ſhould, might, or ought juftly ro have, claim, cballenge, and 
demand, of, in, or to ſo much thereof as ſuch concluſion and spreement ſhall extend 
agto or concern, in ſuch manner and form, as if ſhe or they or any of them, had ne- 
ver been named or mentioned in this my laft Will and Teftement, for or cor.cerning 
the fame: And that then and from thenceforth the eftate and eftates limited and 
given to her or them ſo concluding and agreeing as aforeſaid, (hall from and after 
ſach concluſion and agreement forthwith atterly c:aſe, and be determined in, for, and 
touching ſo much thereof 8s fach concluſion or agreement ſhall concern and extend 
unto, as fully to all intents and purpoſes, as if ſhe or they ſo concluding or agreeing 
as is aforeſaid, were dead without heirs of their bodies lawfully begotten, as is afore- 
ſaid. And then I will, and farther declare and deviſe, That preſently after foch coo- 
cluſion and agreement, ſuch perſon and perſons to whom the eftate in remainder doth 
Grit and next delong and appertain unto, after ſuch of the ſaid perſons having then 
the - aus) poſſeſſion thereof, which ſhall ſo conclude and agree as is afore1aid, by 
force of this my laſt Will and Teftament, ſhall enter into , have and enjoy ſo much of 
the ſaid Lands, Tenements and Hereditaments, with cheir appurtenances, as ſuch con- 
clofion and agreement ſhall concern and extend unto, of and for ſuch eftates, 8nd 
with fach remainders over, and with ſuch, and in ſach and the ſame manner, condi- 
tion and degree, and with fach and the like conditions and limitations before xnit 8nd 
annexed to the ſame by this my laſt Will and Teſtament, and in ſuch manner to all ir- ” 
rents and purpoſes, as if my ſaid daughters,or other the ſaid perſons ſo concluding and 
aprecing,were naturally dead withour ſuch heirs of their bodies lawfolly begotten as is 
before named, and as though the ſaid eftate and remainder were veſted in bim or them 
for want of ſach heirs as is aforeſaid, Any aR, thing or matter before-mentioned and 
declared in and by this my laft Will and Teftament to the contrary in any wiſe not- 
withſtanding. And the faid Heyfie being ſo ſeiſed of the demeſns aforeſaid, died 
thereof ſeiſed, the ſaid El:2.1beth then being within the age of eighteen years, who 
accompliſhed her age of eighteen years 20 7ulis, 37 Eliz. and entred into the Te- 
nements, and was ſeiſed in Tail, the remainder to the ſaid Xfary; and afterwards 
ſhe took husband the ſaid Robert Rogers; nnd afterwards 13 Aprilss, 7 7c. Reg. by 
Deed indented the ſaid Reberr and Elizabeth veluntaric, evidenter, & cor fuderate, An: 
giice, willingly, apparently, and adviſedly concluded and agreed with { briftopher 
Bradſbaw and Gervaſe Rogers, to ſuffer a Common Recovery of the ſaid Tenements 
upon a Writ of Entre inthe Poſt, 8c. to the intent to make void and put away from 
the (aid ery, the ſaid remainder of the ſaid Tenements: According to which con- 
ciuſion and 2greement, the ſa'd Writ of Entre was brought againſt the ſaid Rebert 
and Elizabeth of the faid Tenements aforeſaid , they being then Tengn!s of the 
Freehold of the premiſes ; and thereupon a Common Recovery was had againſt the, 
with Voucher over, and Judgement given, and Execution had spainft the ſaid Robert 
and Elizabeth ; which Recovery was to the uſe of the ſaid Robert and Elizabeth, and 
their beirs, And the Plaintiff ſaid, That by reaſon of this concluſion and agreement, 
ad permittendam prediftam Communem recuperationem in forma predifta pr edit” Rober- 
tus &- Eliz. torum ftatum, Cc. de & in tenement predift forufice wnt, & idem far 
ſum de & in tenementss ills cum pertinentice penitns determinavit, & vacuus deven't : 
For which cauſe the Plaintiff entred for the ſaid forfeiture as in her remainder, &c- 
Upon which the Defendant did demarre in Law. And this Plea was entred 2 ch 
7 fc, in the Common Pleas, and had depended fourteen Terms, and had been ar- 
gurd at the Barre more than half fourteen times; And now this Term it was argued 
by the Judges. And at the [aft it was Reſolved by the whole Coart, That Judgement 


ſh2uid be given againſt the Plaintiff, Of which I will make the ſhorter Report, __ 
cauſe 
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cauſe 1 bave publiſhed many Caſes in my Reports before to the ſame effeRt: 1n this 
I will adde ſome Authorities and Reaſons, confirming the Rule of this Caſe, and 
affi-ming the Reſolutions before, and refer the Reader without repetition anto the 
Aathorities and Reaſons recited by me before, On the Plaintiffs part divers Obje» 
Aions, or rather Declamations were made. | 

1, Thatarthetimeof che makiog of the At 13 F.1. de Dont Conditionalibue, 
untill 12 E.4. T alterum: Caſe, there was no opinion, That a Common Recovery 
egaioft Tenant in Tail with Voucher over ſhoald binde the eftate Tail upon the pre- 
tence of a feigned Recompence, boat it was newly invented in12 £.4. avd before 
that cime was never before imagined by any of the Sages of the Law, in ſo many ge- 
cerations of Apes incurred after the ſaid AR. 

2. Although the Donor canoot r«firain the Common Recovery after it is ſuffered 
and ex*cuted, becanſe that then the reverſion or remainder is barred, &c. Yet (as it 
was agreed on the other (ide) he may reftrain the concluſion and agreement to ſuf. 
fer it, and ſo prevent che barre by the Recovery, to preſerve bis remainder or re- 
verſion, 

3» Such Recoveries are by divers As of Parliament mark'd and branded with 
the blemiſh of fiction and falſicy ; as in the Statute of 34 H $ cop.20. they are fiyled 
frigned and untrue Recoveries; andſo in the” Statutes of 11 H.7. cap 20. 323 H.$. 
cap.31. 14 Elix, cap 8, cc, they are named covenous, and bad by collufion. And 
therefore it ſands with Law and Reaſon, to provide for the preſervation of rever- 
fions and remainders agaioft ſuch ſeigard, falſe and covenous Recoveries. 

4. That this opion, That a Commen Recovery cannot be reficained by Con- 
dition or Limitation, is a ncw opinion, and a late invention ; and was never beard of 
before Sir Autheny Milimaye: Caſe, intbe fixth Part of my Reports. For it was ad- 
mitted to be refiraiced in the Caſe of the Earl of Arandel, Dyer 17 Els. 342, 343« 
Where the ſaid Earl in the time of Queen Afary gave the Manoor of Haſelber Bryan 
in the County of D»r/e, by Indenture to 7 hew«s late Earl of Nortbamberland, and 
to the heirs Males of bis body, apon cendition, That if the ſaid Earl or bis heirs 
Males of bis body iſſuing, 5#ter akis, do ſuffer any Recovery againft them, or ſhould 
diſcontinne, &c. And in the of Scivloflied's Cale, Paſch. 12 Elix; Ploy; 
{.403. the ſaid point of reftraint of a Common Recovery was never moved ; #nd 
therefore it was thought to ſtand with the bonour and gravity of the Court, that this 
Point bad been ſo often argued at the Bar; and therefore now the Serjeants ſaid, T hat 

ic was ripe for Jadgemeot, .»fter ſuch a mature deliberation. Ard in this Caſe all the 
ſaid ObjeRions were coofuted, and thereby the point in Judgement confirmed, 

And «s tothe firft, two Queſtions were moved and relolved: The firft, That 
the Judgement giver agsinft Tenant in Tail with Voucher. and recompence 11 value, 
ſhall binde the eftate Tail, ootwithfland.og the ſaid ARt of 13 E. 1, whether the 
Recovery de upon good title, or no. 

3. 1 hat the Jadgement giveo in ſuch caſe for the Tenant io tail to have in valoe, 
ſhall binde the eftace cail, although no recovery be had. And therefore as to the firſt 
of theſe Queſtions, it appeareth by our Books, that the Opinion, That a Recovery 
agaioft Tenant in rail with Voucher, ſhould barre 8n eftate tail, and was not re» 
ſtrained by the Statute of 13 E. 1. of Dons, was not newly invented in 12 £.4. but 
oftentimes affirmed for Law by the moſt knowing of the Law that ever were. For Sic 
William Thirwng in the time of H.g Chief Jakes of the Common Pleas, Anno 12 H. 
4.13. faith, That the moſt learned of the Law that ever were, (266 when there was 
the deft Law that ever was) were in the Reign of King E.3. which alſo were near the 
time of meking of che Statate : Let os ſee then, how the Law was taken in thoſe days 
inthis point. 13 E.3. Brief 324. By recovery io value by Tenant in tail, the eftate 
tail is barred, and he ſhall have « Formdon of the Land fo recovered in value. And 
therewith agreeth 42 E.3.53, forthereit is holden, That in ſome caſe 8s man ſhalt 
bave a Writ of Formdon of Land which was never given. As if tenements in tail be 
loft, and the tenant in tail recovereth in valae, the iſſue ſhall bave « Formdn of the 
Lands recovered in value, and yet theſe Lands were not giver. 44 E.3.21,22, Ota: 
vies Luwbard; Caſe, tenant in tail granteth a Rent-charge to one, in corſideration 
that the Grantee bavirg right to the Land ; 75 2 releaſe co him, the fame ſhall 
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brnde the 1ſſa-s in tail. 48 E.3.11. feffery Benchbers Cale, A Recovery in v3'ue by 
renant in tail ſhall binde the tail, and « Formdon herh of the land recovered in value, 
And cberewich apreeth 1 £.4.5. 5 E.4-2-b. And the ſame alſo eppezreth by the like 
Caſes, For if tenant in rail aheneth with Warranty, and kaverh Aﬀets to deſcend, 
ir is a barre tothe iſſue by reaſon of the Warranty and Aﬀets deſcended, but neither 
the Warranty without the Aſſers, nor the Warranty nod Aﬀers without Jedpemerx 
in a Formdon, ſhall barre the eftate tail, For if rhe iſſue (without judgement given) 
aliencth che Aſſets, bis ifſae ſhall recover the land 10 carl : but aſter Judperrent precn 
that be ſhall be barred in a Formdon, the iſfucs tn tail ſhe!! aiſo be barred ; and there. 
with agreerh T emp1 E.1. garr. LL, 31 ES. 1. gory. 88. 11E.2, garr. 83. 4 E 3.24. 
Henry Sommers Caſe 5 E.3.14. 40 E349. 14 H.4.39. 24 H.8. Br. Tal :3.4 Ay, 
Dyer139. Andin the caſe of «a Common Recovery there is a Judgement apainft the 
renactin tail, and a Judgement againft the Voucher to have over in valve. And 
therefore theſe Reſolutions and Opmions of Law did prodnce the Judgement io 12 F, 
4. which was not of any new invention, but proved and approved by the Refo'n. 
tion of the Sapes of the Law at all times after cbe ſaid AR, untill 12 £4 Ard 
the Judges of So Law then perceiving what contertions 8nd firife had crept imo the 
quiet of the Law by theſe fertered Inheritances , Upon confiderntion of the ſaid AR, 
and of former Expoſitions thereof by the Sages of che Law at a! times after the (aid 
AR, pave Jodgement, That in ſach caſe the eftate tail ſhonld be barred. 

As to the Queſtion in the firſt ObjeRtion, It is worthy conſideration, Thet 
the judgement given for tenant in tailrohave in valne, is a bar to the eftate rail; 81+ 
though char no recompence be rendred in valve. And thac appeareth in 23 £12. Dyer 
376. tenant in tail ſaffereth «a Common Recovery with Common Voocher, and dierh 
before execution had againſt tenant in te), and the iffur io rail enrretd, the recoverer 
may enter upon him by reaſon of the recovery in value ; and therewith apreeth Shet- 
ley: Cafe, in the firft Part of nix Reports. And im the Marques of #/zchefters Caſe, 
hb 3. fol3. If tenant in'tail fuſfereth & Common Revovery, and #fterwards diflerſerh 
the recovery and dieth, his iſſue (ball not be remitred, for the eftare tail was board 
by the jadgement co have in valoe, alhoough in truch no recompence can be had. Ard 
in Maxxels Caſe, Pls, Cow.alte | If there be tenant in fail, and « ranger bringerh # 
fergned Precipe qued him; end he voncherh ro Wartanry, and the De 
mandant by defeule of the Vouchee, or by his confeſſion recovererh apaicft tenant in 
tail, and be over in valde apainſt the Vouchee, and before execotion the tenant in 
tail dierh, and the Land de to his ifſae: yer the Demandant may enter, or ſur 
execution againſt che ifſue, and then the iſſae ſhall never faiſific rhe Recovery, becauſe 
he bath or-may bave Adlets. For if be ought to falbfie the Recovery, then be oupghe 
to keep the land in tail, and have execution alſo of the Aſﬀers: And ſo 5 it is there 
Reported, was it taken by the Lord Monwagae, and other Juftices in the Starchamber, 
in a matter there in the time of E. 6. So that where the AR of Weſt. 2. ſeith, quod 
PRI jure fit nu{w, we may ſay, That as tox Common Recovery, Aw 5p/e /11 
VMB HS, 

As to the ſecond ObjeQion, it is abfurd ro ſay, That the Recovery it {c!f cannot 
be prohibited by any condition or limitation; acd yet that the concloſion and agree- 
ment ts ſuffer 8 Common Recovery, ſhall be prohibiced ; and fuch condition to pro- 
hibite 8 concluſion or agreement, doth ſavour of a new device or invention : For til! 
now of late, none ever beard of any condition or l1mitacion to prohidite goings abour, 
or any concluſion or agreement, but they are altogether unknown to the Law. And 
therefore the ſaid Act of eſt. 2. reciting the miſchief, ſaith , Per faftnm tamrn 
& feeffament wm corum quibus tenementuns datun ſub tonditione exclnſi ſurrunt, & c. 
So that the makers of the ſaid AR onghr to be tazedof preat ignorance, and that 
the ſaid ARt was not neceſſary, if the going about or conehaſion to alien, might have 
been prohibited: For then when s man bath made a gifc to one and the beirs of tis 
body, he might have added a condition, That if rhe Donee in tail at the Common 


Law poſt prolem ſuſcitatam had gone about or concluded to alien, that then the Do- 


nor ſhould re-enter ; and ſo have reſerved bis poſſibility of Revercer, and ſo spainft 
the ſame proviſion might have been made by ſuch preventing condition, and there- 
fore it was not needful that the AR of Doris Conditionalibies thould be made. And 


yet 


Part X. Mary Portingtons Cale. 


929 


the King and whole Parliament doth probibite fatium & feoffamentum (for this ima- 
gination of going about and concluding, was not then, nor long time after, batche) 
And ſo in all ſucceding ages, the alienation it ſelf of renant hath been prohibited by 
Condition z 251n 33 Af. 24. remps H.2. Richels Caſe, Lit.162. temps H,4. Thu nings 
Caſe, 22 H.6.33. 10 H,7.11 13 H.7.23. 21 H.7.11, Andit was well obſerved ia 
this Caſe, That to an cftate tail there are three manner of Incidents ; ſome by the 
Common Law, others by AR of Parliament, and ſome by Cutome, By the Com- 
mon Law, arc ſuch as are not refirained by the Statute, and cannot be reftrained by 
any conditipn ; as Dower and Tenant by the Courteſie after iſſue,are incidents to an 


him, and of terantin rail after poſſibility of iſſue, are diſpuniſhable of Waſte, Son 
coilaters] Warranty is a barre to an eſtate tail, and a Common Recovery alſo, and 


f-2in them by Condition or Limitation, ſh3ll be repugnant. For pur caſe that a man 
maketh a giſt in tai), aod further granteth, That be may make Leaſes for years or lives 
according to the ſaid AR; or to levy a Fine with Proclamation, according to the Acts 
in ſuch caſe, to barre his iſſues. Provided always, I bat be ſhall not make Leaſes, or 
levy a Fine, none will deny, but ſach Proviſo ſhgll be repognant ; and by conſequence 
in the other caſe, when ſuch incidents are implief]: for, rxpreſſis corum que taciue 
inſunt nibil ojeratur : By Caftome, as to grant Fands by Copy, &c. at the Will of 
the Lord according to the Cuftome of the Mangor, &c. And the Opinion of Zize/eton, 
as to the ſaid caſe of a Common Recovery, was cited in his Chapter of Conditions, 84, 
Afﬀeer he bath ſaid, That feoffee in fee cannor be reftrained in alienation; he addetb, 
ſrem, if tenements be given in tail upon condition, that tenant in tail nor bis beirs 
ſhall not alien in fee nor io tail, nor for anothers life, but for their own lives, ſuch 
Condition is good, and the cauſe is (which is to be much obſerved) That when be 
waketh ſuch alienation, be doth contrary to the intent of the Donor, for which the 
Searute of zeſt.2, cap.1. was made, by which eftates in tail were ordained: which 
is 8s mu. hto ſay, as if he had ſaid concrary to the intent of the At of #eſt.z, or the 
intent of the Donor within the purview of the ſaid AR; and a Common Recove. 
ry is not contrary to the ſaid AR, nor to the intent of the Donor within the purview 
thereof, Burt the meaning of Littleton is, That tenant in tail may be reftrained to 
d ſconticue in fee, crin tz1l, or for anothers life; and ſo he in the next clauſe follows 
ing doth exp'3in b1oiſelf, 5. when be hath made ſuch diſcontinuance, be doth contrary 
ta the tntent of the Donor. 

And' as © the third ObjeQion, of aſperſion of a ſcandal upoa Common Recove- 
ries (which is one of the man Pillars which doth ſupport the cfiates and inberitances 
of the Kingdcme) It was znſwered, That there was never any thing by the wiſdome 
of man ſo well deviſed, or ſo ſure eſtabliſhed upon Law and Rezſvo,which the 1ngenie 
and creftof thoſe who are ſubtile and malicious, hath not abuſed. And werefore it 
2ppeareth by the Preamble of the ſaid AR of 34 H, 8. That when the Kiog giveth 
Lands in tsil co bis loysl and faithful Servants and SubjeRts, intending not onely to ad- 
vance the Donee, but the heirs in blood of their bodies, to the intent that the beirs 
of their bodies ſhould bave in ſpecial memory the profit which they have by the ſer- 
vice of their Anceftors, and thereby them ſclves the better encouraged to Co the like 
lervice to their Sovcraign Lord the King : It was well done by the Parliament to tay 
the Donees in ſuffering of falſe and feigned Recoveries, to overthrow the intent of 
the Kings giſt and bounty, by diſinberiting of their iſſues, quis corfirmat wſum qui 
rellit abu/um : And yet ſuch was the force of a Common Recovery in ſuch caſc at 

Bbbbb2: the 


yet Sir Wilzaw Herle Chief Juſtice of the Common Pleas, in 9 £.3.22. faith, Thar 
they were wiſe people who made that Statute. And that Sir zy/4diam Herle himieif 
was at the making of the ſaid Statute, irappeareth in 41 E.3. gerr,i6. andin 5 Eg, 
14. the ſame Chief Juftice ſaith, That King E.1, (who by aſſent of his Common 
Council in Parliament made the ſaid AR) was the wiſeft King that ever was : And 


eftice cail, and cannot be reftrained by Condition; v.23 E 3.17. Allo the eftate of 2 4 
Se þ. , Pax 
none of them can be reſtrained by any Condition or Limitation. By Statute Law, as * 
to make Leaſes by the Statute of 32 H 8. c49.28. and to levy a Fine by the Statute of 
4H7.cap.24. ard 32 HS, cap.36. to barre iſſues, and none of theſe mcidents to :,. 
bu citate by AR of Parliament may be reftrained by Conditioa: For when a man © 
maketh a gift in tail, he cacire giveth theſe incidents toit; and therefore for to re- / 
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the Common Law, before the ſaid At of 34 H 8. that the eftate rail by a Common 
Recovery was barred, although the reverſion was in the King, and nothing couldre. 
medy the ſame, but 8n AR of Parliament, And therewith agreeth 33 H.8, by, 7 i/, 
41. in Plo. Com.555. And as to the Caſe vpon the Statute of 11 H. 7. it was an. 
ſwered, That when the husband for the advancement of bis wife with s competent 
Joynture, and preferment of the heirs of their two bodies begotten, bath caul:d :7 
eftate to be made tro himſelf and bis wife in tail ; and afrer the death of the busba;.s 
the wife to diſfinherit che iſſues of the former husband, ſuffereth « Recovery, +: 4 
conveyeth the Lands to ftrangers to the busbands blood : ſuch Recovery was wor; y 
by the Parliament to be noted with the mark to be ſuffered by Covin ; and the 3 ©f 
the wife either when ſhe is ſole, or of her and ber ſecond husband, is fo odious, thar 
a Rec had upon a good Title againft them by covin, is void by the ſa:d AR, 
and re the ſame is not to be reſembled to the Caſe at Bir: and yet there wis 
00 in ſuch caſe upon 8 common Recovery, till the ſaid AR of Parl. was mide. 
So in the faid Ats of 32 H.8. and 14 Eliz. when a Common Recovery was had 
againſt renant for life, ro the prejudice of thoſe who had the Inheritance, the ſame 
might well be called covinous, and by collafion. And yet in the ſime caſe, when tc- 
nant for life, the remainder to A. in tail, the remainder to B. in rail, &c. with d:vers 
remainders over, and tenant for life fuffereth a Common Recovery, in which he 
youcheth 4. and he the common Vouchee, it (hal! binde 81) the ocher remaigders, 
for no covin or colluſion can be ſuppoſed , when che next in remainder in tail who 
hath the immediate Inberitance is vouched: us it was adjudped in Jexrings Cafe, 
Trinit. 38 Eliz. Ret,2302. which Caſe baving great afiaity with the Caſc at Bar, 1 
have Reported after this Caſe. And as:o the Caſe of the Exrl of Arandl, 1» 
17 Eliz. Firſt, nothing is ſpoken unto it by any who argued in the Cafe, fo that it is 
not any Authority for them who cite it. Alſo in the ſame Caſe a Recovery is ir- 
tended to be reftrained, bur not a Recovery with Voucher, &c. as in cvcry Com- 
mon Recovery there is. And: in vers Atts of Parliament, Common Recoveries 
have received allowance and advaccement. And therefore the Statute of 7 H.8. 
c4p.1, reciteth, That divers, as well Nobles as others, have fuffered Common Reco- 
veries againſt them of divers of their Mannors, &c. for performance of their Wi!!s, 
for affarance of Joyntures to their wives, &c.. The fame AR in approbation ot 
Commoa Recoveries, giveth remedies to ſuch Recoveries in divers Caſes. And <:. 
Germyn in bis Book of the DoRor and Student, cap 26. approv-th © ommon Reco- 
yeries to binde as well in Conſcience asin Law. And by the Statute of 22 El:z. £47. 
4. itis Enated, That for the avoiding bf the danger to Aﬀſurances of Lands, and tor 
edvancement of Common Recoveries , That any Common Recovery ſhill not tt 
avoided for any want of form in words, and not in the matter of fubtznce. Note 
Reader, Semper in fiftione juris, ſubſiſtit equitar, & contra negantem principia nt» 
eſt d;/putaxdum. Andin truth, none ought to be heard to diſpure apair ft the Legal 
Pillars of Common Aſſurances of Lands and Inberitances of the SubjeRts. And «ct 
the Parliament bolden in the Reign of the late Queen EX lizaberh, in the great Cale 
betwixt 7. Vernon and Sir Ed: Herbert (wbich was argued by learned Cource| before 
the Lords in Parliament) there Hoord an U:cer- Barrifter, of Councel with Vers: », 
raſhly, and with great maliciouſneſs, did inveigh againſt Common Recoverics, rot 
knowing the Reaſon and Foundation of them ; who was with preat gravity, 89d [ome 
ſharpneſs, reproved by Sir James Dyer, then Chief Joflice of the Common Plczs, 
who ſaid, He was not worthy to be of the Profcfiion of the Law, who durft ſpe:k 
apainft Common Recoveries, which were the Sinews of Aſſurances of Inhberitances, 
and grounded upon great Reaſon and Authority, Sed xox 09» capir hoc werbum. 
And as to Scholaftic* Caſe , I reſpeR much the Reporter, and attribute due honour 
and reverence tothe Judges who argued the ſaid Caſe. But amicus Plato, amicus So 
crates, ſed mags amica Veritas. For the Reſolutionin the ſaid Caſe, is grounucd 
upon two Authorities in Law, one in 29 Aſp. p17. and the other in F. N. B. 201-c 
Which Authorities being duly conſidered, do nor warrant the colleRion or conc!!!» 
on which is made apon them (arguing in the ſaid Caſe) bat to ſay the truth, «be 
contrary. Andas to the ſaid Caſe of 29 Af. p. 17. It is there cited in this maontTr, 


A man ſeiſed of Lands ia fee deviſible, deviſeth them to one for the term of his lite. 
an 
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and that be ſhould be Chaplain (when the Book at large is, That the deviſe was to « 7 {L, - 5 
ue 00 5 


Clerk for life, upon condition that he ſhall be Chaplain, and ſing for bis Soul) ſo / 
that after his deceaſe, the ſaid renements ſhould remain to the Commonalty of the © ©, 
ſaid Town (z. of Langſton) to finde 8 Chaplain for the ſame tenements, and dieth ; « ©" © © Og 
and the Deviſee being lufficient to be Chaplain, held them for fix years, end was not / <** Ah ade 
Chaplaio, aod the beir of the Deviſor did ouſte him, and he brought an Afﬀiſe, and 
the beir pleaded to the Aſtiſe, and all this matter was found by the Afſfiſe; and the 
Juſtices ſtirred upthe Afﬀiſe as much 88 they could for the Plaintiff” And at length 
they ſaid, That the Plaiotiff was ſeiſed and diflciſed : Upon which Caſe fo cited, the 
Juſtices, 8$it is there Reporred, did collect, that it ſeemed ro the Court there, That 
che Limitation that he ſhould be Chaplain, and pray for him, was no Condition for 
the breach of which the heir could enter, for thefeby the remainder ſhould be de- 
feated. In which Caſe are two great Miſpriſions ; one in the citing, the other in 
the application of it, 
1. Tharthe ſzid deviſe was to the ſaid Clerk upon expreſs words of Condition, 
That be ſhould be Chaplain, as appeareth before ; the other in the Application, Thas 
it ſhould not be taken for a Condition, but for 8 Limitation , and to that purpoſe 
the Caſe was cited. And without queſtion it ovghe to be either 8 Condition or Limi- 
tation: and if it was admitred to be a Limitation, then it is nor pollible for the Plain- 
tiff in the Aſſiſe to recover, for then his eftate, if ir were a Limitation before the 
bringiog of che Aſſiſe, was aRoally determined : for ſuch is the nature of a Limita- 
tion, to derermine the cf}ate without 8n Entry, and tben the Freehold in Law was 
veſted in the Commonalty of Lengftone, for a ftranger ſhall rake advantage of a Li- 
micatioo, and by conſequence ic was not pofhible that the Plaintiff who bed loſt bis 
eſtate by force of a Limitation, ſhou!d recover in the Aſſiſe. But in the Book it is 
taken for a Condition, for there Zircon ſaith, That they io the remainder cannot en- 
ter, for it isx Condition. And it appearetb, that the beir cannot enter, ande /equitar, 
that the remainder bath deftroyed the Condition : for the Book ſaith, That the beic 
cannot enter and have the Land onely for the life of the Plaintiff, By which it ap- 
, That in fuch Caſe words of expreſs condition ( which are omitred in the ci- 
ting of the Caſe) ſhall not be taken for a Limitation, bat rather void by the Limits- | 
tion of the remainder over : for when it hath words of condition, the manner of the {41} 
deviſe is to be intended that the heir may enter, as it is expreſly ſaid in the Book, and © 
therefore it ſhall not be taken for a Limitation, to give benefit to bim in the remain- 
der, andit ſhall be dangerous to make a conftraRtion contrary to the expreſs words. 
But if the Caſe had been, as in the ſaid Scoloft c* Caſe it is cited, 1. That be deviſed 
the Land to one for life, and that he ſhould be Chaplain, there might be more colour 
to ſay that it ſhould be a Limitation by coaftruftion, becauſe chey are not, veither 
words of expreſs condition, nor legal words of Limitation ; and therefore there per- 
adventure the Law would conftrue them ſo, that they might cake effceR ; as in the 
Caſe berwixt Hawond and Welleck , Reported by mein the Third Part of my Reports; 
This word ( Pajing) ſhall amoune to a limitation in « Will by cooftruRtion, becauſe 
that in Law it is not any word, either of Condition or Limitation , and therefore in 
a Will it ſhsll ſerve as well for the one as for the other, to ſapply the intent of the 
Devifor. And ſo the Aathority of the Book of 29 E. 3.17. u againft that which 
was cited in Scholaftic, Cale. 
And by this ſee ( Reader) how dangerousitis to ground an Opinion upon any 
Abridgement, as in another place I have obſerved. For F; <berbert in abridging the 
Caſe of 29 Af tit. Aſſiſe 281. abridgeth it withoat expreſs words of condition, as 
it is cited in Sco/aftic* Cale. Bart Bro. tix. Condxtion 111, abridgeth the ſame to be 
vpon expreſs Condition, Sed melins & tutins off petere fontes quan ſetts i rivales. 
And asto the ſaid Caſe in F.N.B. the ſame is cited in Scol/aftic* Cale in this manner : 
A man deviſeth Lands in Loxdex to bis wife upon condition, That if ſhe marrieth, that 
the Lands ſhall remain to his Son in tail. and for want of ſuch iſſue, the remainder 
to the right heirs of the Donor in tail ; the wife taketh husband, and (be and the buſ- 
band occupy the Lands, he in the remainder dieth without heir of his body ; che right 
beir of the Donor ſhall have « ſpecial Writ of £x gravs querels , &c. So it appeat- 


eth, That be in the remainder ſhall have advantage of the Condition if it be mo : 
ar 
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but that ſhall be by way of ſuing this Action, and not co enter by force of this cong:.. 
tion not performed, which Writ appeareth in the Regttter, And the Juftices ſaid, Thar 
the words of the condition there mentioned, are not properly 8 cor.d.tion but words 
of limitation, ſo that the ſenſe is ſuch. A man deviſe land to his wife for 8 term that 
ſhe ſo long continnerh « widow, and that ſhe marrieth the remainder ia taile, the re- 
mainder to his right beir, ſo that the marriage is the limitation there which determi. 

[5] neth the cate, and ſo the remainder commenceth upon the eftate ended there ; which 
caſe put by Fitz.berbert out of an originall Writ in the Regiſter was utterly miftaken ig 
wo points : 

E. Becuuſe the deviſe to the wife in the caſe put in F. XN. B.was upon expreſſc words 
of condition, but in/Jefo Regiſtro, fol.246, the deviſe was upon apt words of limitati- 
on, :;. Habendum fibs ad totam vitam ſnam fi ipſa i pura viduitate ſua texutrrit (and not 

expreſſe words of condition) ita quod i 5p/a alicns maritaverit, vel ad aliquem vis 
rum [e traxerit in fornicatione, tunc meſnaginm pred" cum pertin I. & beredibus de cr. 
pee [uo legitime procreaths rewanſerit, &- fiidem I. fine herede obierit, tune wmeſurgiun 
prediflum cum pertinentie ad reftor beredes ipfine W. revertere. 

2. Where Firzberbert ſaith, That the righe heir cannot enter, it is clear that the 
right beir may and will enter, becauſe that he bath the reverſion by deſcent, and not by 
way of remainder. And I have ſeen a Report which Dyer Serjeant moved in Hsi-3, & 
4 Ph. & Mar. Wiliaw Butt: DoQor of Phyſick was ſeiſed of divers Manours, Lands 
and Tenements in fee, and baviog iſſue three Sons, #iliow, Edmwnd and T bow as, by bis 
Will in writing deviſed part of them to bis wife for her lite, /xb condi:ione qued 17/4 
edncabit pueres reſt atoriy in eruditione & bonis moribus , the remainder to Themar his 
Son in tuil, and the reverſion in fee deſcended to #iG:aw bis eld ft Son ; Tie Conti- 
tion was broken; the queſtion was, If the heir ſhould enter for the Condition, or 
Thema ſhould enter as for breach of a Limitation ; or if the Condition be defiroyed 
by the Limitation of the remainder over. And it was reſolved by Sir Ribert Brock 
Chief Juſtice, and the whole Court, That cleerly it is not « Limitation, for there are 
expreſs words of condition, and the meaning of the Teftator was, That his heir, who 

— alwayecsisto take advantage of a condition, ſhould enter, and defeat the eſtate of the 

.- 4,4 «VC wife: bathis meaning did not accord with the Law, for be could not defeat the eftate 

"i for life, if he did not defeat the remainder, and therefore by the limitation of the re- 

| pt 507 / mainder over, the condition was deftroyed : but in ſuch caſe bis meanirg never was, 
EF EF ",4-,_ thatheinthe remainder ſhould enter for the condition broken. 

—_” Note, Reader, There are in Law apt and legal words, as well of limication 85 con- 

| +. £ dition. Apt words of limitation, are gquamdiu, dammeds, dum, quenſque, durante, 

Fr &c. v. 14 E.z.,g47.92., & Rent granted out of the Manoor of D., quemdiu the 

+ grantor ſhall remain there: v.7 £E.4-16. quemdin fucr* amicabilis, 27 HS, 29.3 E. 

3-15. & 3 Aſ.p.9. A manlcaſeth Land d»mmeds the Leſſee ſhall pay 201. 27 H. 

6.27. A Lealc is made toa woman dew ſola farrit. 9 E.4.20. A man maketh a 

feoffment in fee until, 1. quo»/que the feoffor bath paid to him certain money. 21 4. 

p.18. v.29 Ekz. Dyer ace Plo.Com.414.35 Aſſ.p.14. A Leaſe for years, if the Lei- 

ſee ſhall ſo long hve. 14 H.8.13. A Leaſe of Lands until he be promoted to a Bert» 

fice, &c, Lits. Chap. Conditions 90. during the coverture. All which, and many 0» 

thers, are words of limitation, by force of which, the eftate is determined wichour 

entry or claim. Words of Condition, are ſ«b condits1ne, ita qued, fi contingat, pro- 

viſe &c. v. Litt, 74 & 75. 3 H6.7. 27 H8.15. 28 H.8 Dy. 13.4 Ma. Dye 139 

I5 Eliz. Dy. 319. 32 H.S. Dyer 47. But theſe words, adrffifinm, ca intentione, a4 

ſolvenduw, or other the like, do not make a Condition in Feottments or Grants, if it 

be not in the Kings Caſe, orinalaft Will, as i: was reſolved Paſc. 18 Eliz. by all the 

Juſtices of the Common Pleas. And ſo you will the better underftsrd your Books, in 

38 H. 8.33. the A>beſs of Sions Caſe. 31 HS. br, tit. Conditions 19. 8 E.2. Aſſi « 

412.5 E.z. br. Condition 204. F.N B. 131. 41 E.3.17« 41 Aſſ.3. 35 H.6. 7. & 

57. by AMoile. & H. 4-22. Sir Simon Beverley: Caſe, Dottor and Student, 1b.1- cap. 

20. 10E.3.4. 32 E,3+. Annuity 30. 8 H.6.23. Plo C om, mn Browning and Beeftcn, 

Caſe 142. 7 E.6. Dyer 97. 3 £ 6+56id. 66. But in the caſe of a Grant Executory 

(Pro) maketh a Condition, as a grant of an Annuity pro cenſfiliv impendends, 41 E. 

3-38 HG, 27. 9 E.4.20,21. A difference betwixt a thing executory and cxe2cuted, 

Dyer 
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Dyer, 23 £4;z..369. It was alſo obſerved, That in Sco/aftica's Caſe. 7cbs Clark who 
was (0 ſuppoſed to be reftrained, firſt levied a fine (which fine for noy thing appearing 
in the Record, or in the Cafe Reported) was a fine at the Common Luw, and ther ic 
is a diſcontimance and wrong, and therefore it might be reſtrained by condition. And 
£34. 36 Eliz. Rot. 539. in the Kings Bench by Pophams chicf Juſtice, and rwo other 
Juutrces of the Kings Bench ; for the matrer in Law, it was refolved inthe ſaid Scola- 
f{ica's Caſe, apainft rhe former Opinion, and Judgement was there given upon an in- 
curable imperfeRion in the VerGiQ, 

As to the fomrth ObjeRion, That this Opinion, Thar tenant in tail cangot be re- 
frained to fuff-r a Common R:covery, 'was new and a late Thvention, Te wppeatterh 
by rhe anchoritics before-cited, and by Lirrlerow alſo, rhat it bs not new, bur well ap- 
proved by out bid and latef Books : and jt is well obfervel by one, Dad nova ji 
dicinum non dat jru neviem, fel detlarat antiquum, ui judicinm oft jurg; dil nm, Of per 
nudicinm jt tft neviter revelat am qurd din” fit vilitum. And it is true, that the Law 
ſomerimes ficepreh, and a Jullgemene awketh it : for, dormit aliquando lex, moritiir 
n«ngquam. And thi wes the onely point whereupon Judgement in chis caſe was given 
apainft rhe Plaintiff. And it was obſerved, That theſe Perpetuities were born under 
lome infortunate conſtellation ; for they in fo great » tumber of Saits concerning 
them in all the Conrts at Weſtminſter, never had any Ja getnent given for then, bur 
many JuIpements given 8painft chem, ©, Hil. 31 Eliz. id the Exchequer Chamber, 
Chudleighs Cafe, Mich. 34 & 35 Elit. Hunt ard Capel: Cafe jn the Exchequer Cham- 
ber. Hl. 37 Elie. berween Chilmlty and Han: in the Cotnmon Pleas ; and Fil. 
37 Eliz, betwixe Germin #ond Ar{cor in the Tame Conrt. Hil. 36 Eliz. in (orbets Caſe 
in che Common Pleas, Mich. 3 Fac. in tbe Kings Bench, ur Anthony Mildmey! Cale, 
and Sender: Cafe in the Courror Wards, 7 727. Rig. AN which Caſes T have Re- 
ported, and in all which judgement was given 8gaintt che Perpetuity, -avd from theſe 
fertered Inhericarces the Frecholds of tbe Subje are tet at liberty, according to their 
original Freedom. ; 

But it was moved alſo, admitting, That ſuch concluſion to ſuffer a Common Reco» 
very might be reftrained by condition, if the- concluſion of a Feme Covert in that 
caſe by deed indented ſha'l be a forfeiture of her eftate. Andit was objeRted, That 
when a woman levieth a fine, or ſuffererh Recovery wich Voucher, che Law which 
eableth her ro the principa), etiablerh her to rake a declaration of the wie thereof, 
as its agreed in Z/;th and Colgates Caſe. Ando if an Infant, or z man 6» comps 
went, levy a fine, and maketh Indenrures t6 declare the ufe rhereof, the Indentures 
ſhall ror be avoided for Infancy, or ren ſane weworrie, becauſe they are enabled to the 
principal, and thrrefor. hall not be d1fabl. d ro do the acc floty, And fo was it re 


ſolved in the Conrt of Wards by ray and Dyer Chief Juftices, in the Caſe of one#* 
Hagh Lewirs, who was an Idiot, and ſo found by office, and had levied a fine to one 2r 


Winxe, and declared the uſ-s thereof by Indentures, which was pretended to b- to 
rhe uſe of the Idiot and ly heirs, becauſe that the Indentures, 8s it was objeRed, were 
void, but »«* elecatur for the cauſe aforeſaid. And therefore in this caſe the ronclu- 
ſion of the husband and wife by Indentore to ſuffer 8 common recovery, was a brezch 
of the condition. But the Chirf Juftice held, That this conclofion of a feme covert 
was of no force, nor any cauſe of forfeirare. And for that ſome of the Maxzimes of 
Law arc to be confidered, That no feme covert ſhall be barred by het confeffion of 
her Ioberitarce or freehold, bar when ſhe is ex3mined by Coe courſe in Law. 15 E. 4. 
8. 44 £.3.28. v.14 E.4.5. And none bath power to eximine a feme covert with= 
ont a Writ, v. 21 £.3.43. John de Holborn: Cafe, And that is the cauſe, That if rhe 
busbard and wife acknowledpe a Statute or Recogniſance, it is void as to the wife, al. 
though ſhe over- live her busband, as it ws holden Paſc. 17 Eliz. in the Counteſs of 
Lennox Caſe, So if the busband and wiſe acknowledge x deed to be inrolted, and it is 
nrolied, the ſame is void as to the wife. v. 29 H.8. by Fair! s#rob. 14. 7 £.4 5.16 H. 
7-5. & 21 £3 24. and the reaſon is, becunfe no ſach Writ is depending again rhe 
busband and wife, upon which the wife by Law may be exatoined. Bur if an Infant ac- 
knowledperh a Starute or a Recopniſance,it is not void, bur voidable by Andira querels 
during his minority ; and the cauſe of the difference is, becauſe the Judge in caſe of 
an Infant may by inſpeRion kaow his age,” bur ttor thereby whether a wotnth be co- 
vere 
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vert or not. And che uſage bath alwayes been upon » common recovery againſt the 
husband and wife, to examine the wiſe, and to gront Dedimwas petrſt tew to take ber 
ackn 'wiedgement apon examination, as in cale of a fine; for there is a Writ upon 
which ſhe may be examined. v. 44 E.3.28. Bora common recovery againſt an Infang, 


al be appeareth by Gardien, ſhall not binde the Infant, for the infant bath nog 
foch « diſpoſing power of tbe land as the busband and wife have, bur is utterly dif. 
abled by himſelf co or transferre bis inheritance or freebold to others ing 


his minority. And 1n theſe dayes 8 common recovery appeareth to us to be 8 com- 
mon e and aſſurance of lands. But if « feme covert al ce levieth a five, ir 
ſhall binds her and her heirs, if che busbznd doth not enter and avoid the eftate of the 
Conoſee, becauſe ſhe was examined, and bath power of the land. Bot the reaſon 
that it cannot be a forfeiture, or breach of the condition in the Caſe at Bar, is becauſe 
the concluſion by the ladencure onely, and preſently by the pretence of che Plaiot 
was a determation of the eſtate of Elizaberb, and thin the recovery wis not of any 
effc&, becauſe the eſtate of Elizabeth was determined by the concluſion by Ioden. 
ture before the recovery, and it was not material whether there was acy recovery or 
not. For the pleading us, That by the concluſion the eftate d termined So that in 
this caſe it cannot be ſaid, as it was affirmed, That when husband and wite ſuffer a 
common recovery, they being enabled to the principa), ſhall be diſabled to the ac- 
ceſſory ; for here this proviſo doth diſab'e chem to ſuffer a recovery : and againſt the 
Indentor* the wife may plead, That it 1 0-t ber de d, and therefore it is 00 more than 
that the basband and wife have conciuded without common recovery, Bat this point 
was not reſolved, becauſe that judgement was given upon the other, 


Trin 33 Elz. Rot. 2302, inthe Kings Fench. 
Fennings Cale. 


} > my Wiſeman and Crow the caſe was ſach : Thewe Wiſemes bid Ifſne two 
ſons, #45am by bis firſt wife, and Thewes bis younger, and « daughter by Dre 
thy his ſecond wife, and being ſciſed of Lands in fee holden in ſocage, by his will in 


— 


* writing, deviſed ther to the ſaid Dororhy his wife for life, the remainder to 7 b-ma 


bis ſon in taile, and dyed ; by which the wife was ſciſed tor life, the remainder to T be. 


'F* was the ſon, and the reverſion in fee deſcended to the ſaid Witiam. The ſaid drughter 
' -» --+ Zook huzband the ſaid Jennings, and after the Statute of 14 E/i2. 8 common recovery 


[44] 


-* 4 + +. +. . was bad againſt the ſaid Dorothy being Tenant for life, in which Th:w4 in the remain- 
der in tail was vyouched, and in which Thewss did vouch over the common voucbece 


without any aſſcnt of the ſaid liam the beir in recovery ; which recovery was to 
the uſe of the ſaid Thewes and his beirs, and afrerwards Thewes dyed without iſſue. 
7enningt in the right of his wife, being ſiſter of the whole blood to Thows, entred, 
upon whom jiliew the Plaintiff entred, upon whom Crew the Defendant by the 
commandment of Jexnixg: d d reenter, upon which reeotry this ation of Treſpaſſe 
was t. Andifthe ſaid common recovery had barred the reverſion of Wiliew, 
notwithſtanding the ſaid aRt of14 E1iz.. was the queſtion, Aod in this caſe four po.nts 
were reſolved : 

1, That at the Common Law a recovery your Tenant for life with voucher upon 
a bare warranty and recovery in value ſhould biod him in che remainder, as the books 
are in 19 f,z. recover) in value 20-23 E.3 56.13 44 Al p.35& 5 E.4.2. andthe res- 
ſon is, becauſe the particular eſtate and the eftate in remainder are but one cftate, and 
one war may extend to both, and therefore the recompence in value ſhall enure 
to both the eſtates. And it _—_— by the preamble of the AR of32 H8. cop.31. 
That a recovery ſuffered by the Tenant in « realiARion agiinft Tenant for life by co- 
vin, and not upon pare warranty, that the ſame either ſba'! barre bim in the reverſioo, 
or at leaſt take away their entry. But now it hath been reſolved in Pelhoms caſe in tbe 
firft part of wy Reports, That a common recovery bad sgaint Tenant for life onely is 


a for- 
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a forfeiture of his eftate, becauſe that a common recovery is now but a common con- 
veyance or aſſurance, | 

2+ It was reſolved, That no AR hath been made to preſerve any reverſion or re- 
mainder expeRtant upon an eftate taile, for an eftate taile is an eftate which by poſſibi- 
lity may cadure for ever. And Tenant io taile hath power to barre him in the remain- 
der or reverſion, and therefore the Statute of eff 2. cap.z. (which was made art the 
ſame Parliament, that the Statute de dowss conditionalibus was made) for the preſer- 


vation of him in the remainder or reverſion, gave reſceit to them, and provideth for /- 


them in theſe words, Eodem mods fs texens in dotems, per legem Anglie, vel aliter adter+ 
winun vie, vel per denum in quo reſervatuy reverſio, fecerit difaltams, admnittantwr be- 
redes, vel ili ad quos fpeftat reverſpo, and alchough the Statute ſaith per donnes, which 


by the letter extendeth to donee in taile, yet the Jadges knowing as well the poſfibili- < 
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ty of. the continuance of the eftate taile, as his power to barre himin the reverſion ©" 


or remainder, «xtend the ſaid generall words by conſtruction unto the eſtate of the 
donee in taile after pollidility of iſſue extioR, who in truth hath an eftace but for life, 
which is buc pare of che gift, for an eſtate of inheritance was given, and now the donee 
hath but aa citace for life. And therewith agreeth 20 E. 3. Reſceir 19 39 E.3 8. b, 
33 H.6.22. and the book 2 E,2. Keſceis 1473 is ill reported, and is to be meanc of 
Tenant in taile after poſſibility, and not of an.eftace taile: and therefore ia 42 E. 3.12. 
the caſe is remarkable. Lands were rendred by Fine co Reber: and Aber bis wife in tail; 
the remainder to T be; in taile, ſaving the reverſion to the donar, Robert died withour if- 
fae, 4/ice his wife was impleaded in a Precipe quod reddst who made default after defagle, 
far which one S5#v0n the right heir of the donor who bad che reverſion in fee, farmi- 
ſiog that as well Rebert as / bows were dead without iſſue, prayed to be received ; the 
Defendant counterpieaded the Receit, becauſe that Theawas who was in remainder in 
taile bad iſſne 7ob?, who yet was alive ; and the Defendants counſel made two objeRi- 
ons againſt the Reſceit; firſt, that the eftate of the dogee was not immediate to the e- 
ſtate of Alice, ſed non alecatur, for that it is ſaid, that it was adjadged, That if lands be 
leaſed for life, the remainder to another for term of life, ſaving the reverſion to the 
leſſor, that he in the reverſion had been received notwithſtanding the mean remainder, 
Aod it is true, that it is oadjudgedin 11 E.3. Reſcrit 118. where the caſe was, The 
there was Tenant for life, the reverſion to E. for life, the reverſion of the fee to R. 
Tenant for life was impleaded in a Precope, and living E.R. prayed to be received, and 
there H.7 did objeR againſt the Reſceirt chat the Statute gave, that he co whom the 
reverſion is immediate after the death of Tenant for life ſhould be received, and we 
have ſeen that be to whom the reverſion was, where there was an efiate mean for life; 
hath brought an a@ion of waſt, and warnot received to this Writ ; which caſe of 
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Waft was opened ; and the difference taken between that and the caſe at barre, bes. 


cauſe in the aRtion of Waſt it was to the ſame eftate, but here he is ſaver the mean e- 
fate : and 4 E.2. Reſciss 160, acc*, The ſecond objection in the ſaid book of 42 E.3. 
was becauſe there was a mean cftace in taile (which the book calleth a Fee mediate) be- 
ewixt the tenant for life, and he in the reverſion in fee, and where there is a fee medi. 
ate, he ia the reverſion by force of the ſaid Statute ſhall not be received ; and ſothe 
caſe is there ruled, that be was not receivable; and the difference is taken, where the re- 
mainder is limited over for life, there be in the reverſion ſhall be received, and the 
cauſe is becauſe that he who bath the remainder bath not a greater eftate then che 
tenant bimſelf, but in the caſe bere he bath a fee mediate between him whbo prayeth 
now, and the Tenant who might bave been received if he had come. And afters 
wards the Defendant ſaid, That there was no ſuch Jobs in rerum nature. But note 
Reader, if he inthe reverſion in fee, and he inthe meſne eftate for life at che ſarte time 
pray to be received, the meſne eftate for liſeio reſpet of the immediatencis and 
proximity ſhall be preferred before the reverſion in fee, for the words of the Statate 

ing generall, 7. adwitieutny beredes velit ad que! fpeftat reverſio, the Law which ab 
ways expeQerh the order of proximity the leſs & next eftate, be it in remain» 
der or reverſion for life, before the greater and remoter cftate in fee ; and therewith 
agreeth 24 E.3.32. in Pierce de Grimſftrads caſe. And the Statute which giveth the 
Writ of Errour and Attaint to bim ig the reverſion during the life of tenant for life, 
Cc. giveth not aoy remedy to him iſthe _—— expeQanz upon an cſtate __ 

CEce 
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© See the Marques of W-ncheſter; caſe in the ſecond part of my Reports, 


And tbe Statate of 32 H.8 cap.31. provideth onely for the preſervation of the re. 
verſion or remainder expeRtant upon ao eftate for life, &c, and not upon an eftate 
raile; and to this effe all recoveries by agreement againft cenanr by the courteſie, te. 
nant for life, in Dower, tenant in rail after poſhbility of iſſue extio& of any lands, &c, 
whercof the tenant ſhall be ſe:ſed as renant for life, tenant by the courtelie, or tenant in 
rail, afcer poſſibility of ifſue cxtinR ſhall be yoyd againft choſe then in reverſion &c. 
ſo that by this Scarute no proviſion was made for the preſervation of the reverſion or 
remainder expectant upon an eftate in tail. 

3.1t was reſalved, That ſundry evaſions were invented ont of the ſaid Star. 32 H,8.and 
therefore if after that Statare tenant for life had made leaſe for years, and the leflce 
for years bad made a feoffment in fee, and the feoffer had laffered a common recovery 
io which the tenant for life was vouched, and be vouched over the common vouchee, 
that the ſame was ont of the perview of the ſaid AR of 32H.8. for two canſes : 1. Be- 
cauſe char the tenant for life 82 rime of rhe recovery againſt the feoffee was not ler fed 
for life, bur bad but « right, 2, He in the remainder or reverfion had not then bat 
onely a right, for all was deveftcd by the feoffment of the ſaid lefſee for years. And fo 
was it holden in the Common Pleas} Tris. 5 Eliz.& 15 Ei:z. that in the like cafe 
where tcnaac for life in ſach commons recovery came in «s youchee, that it was out of 
the Stat, of 32 H 8. as Bendlces Serjennt bath reported. And that was the cauſe, as it al- 
ſo appeareth by the preamble of the Statate of 14 El:z. of the making of the ſame AR, 
7. where divers perſons being ſciſed, or that bad been ſerſed, &c. for life, &c. have per- 
mitted and fuffered themſelves to be -vouched by other perſons by agreement or co- 
yenact between them,&c. to the great prejudice of thoſe to whom the reverſion or re- 
mainder chereof hach appertained or ought to appertain. 

4. It was retolved, That the A of 14 Ez. doth not extend to preſerve any rever- 
ſion or remainder expeRant upon 8#n eſtate tail, where tenant for liſe is impleaded, #nd 
tenant in tail is voached ; and therefore all the parts of the ſaid AR were cooſi- 
dered. z 

1. Thetitle of the Act is, For avoyding of Recoveries had by collaſion by tenant 

for life, &c, and this title doth not extend to the cafe ar barr for rwo cauſes : 1. A re- 
covery cannot be ſaid by colluſion, where tenant in rail is in the recovery tenant in fait, 
or tcnant in law, as vouchee, for the law, as incident to his eftste turh made the land, 
and all remainders and reverſions ſfubje& to bis pleaſure, and he bath right 8nd pow- 
er to barr them all, & jus & frames nuxquanm cobabitant ; and therefore the title of the 
AR being for avoyding of recoveries by colluſion, &c, cannot extend to a recovery 
where tenant ir; tail is party or privy. 
# The ſecond part of the AR is the preamble, and that doth not exrend to the caſe at 
barr for four cauſ:s ; 1. The words of the preamble are, whereas divers perſons bring 
ſeiſe1 of lands, Cc. as Tenam: by tht courtefie, Tenant! in taile alter poſſibility of iſſwe ex- 
tintt, or otherwiſe onely for term of life, or eft ate: determinable upon life or lives ; lo that 
the inteat of che makers of the AR was to avoyd recoveries againſt tenant for life, and 
not when tenant in tail is party or privy. 2. By agreement ard covin between them ; and 
(as it hath ben ſaid) Covin cannot be when Tenant in tail is party or privy. 3. Aginft 
the ſame particular tenant ; nnd in this caſe the recovery againſt the particular Tenant 
doth not barr the reverſion, but the vouchee of Tenant in tail and bis vouchee over. 
4. H.ve permitted and ſuffered themſelves to be wenched, &c. lo that the” vou- 
9 of Tenant for life, and not the Tenant in tail was intended to be probidi- 
ted. 

The third and principall part of the AR is the body of the AR ; 1. That fach recove- 
ries againſt [web particular Tenants, ec. and in the caſe at darr the recovery agaioft 
Tenant for life doth not barr che reverſion, but the judgement given for Tenant in 
tail eo have in value, the ſame bindeth the r-verfion, 8; ba:h been ſaid before. 2. Or « 
£4inſt any other With voucher of any ſuch particular Tenant ; which clearly doth not ex- 
rend to the caſe at barr, foraſmuch as tenant in tail is voucher, 2. The proviſo, That 
all and every ſneb recoveries ( which relateth to recoveries dy covin, &c. mentioned be- 
forein the title, preamble, and body of the AR) which doth not exrend where 
Tenant in tail is vouched,and that ſuch recovery ſhall bind thoſe who afent of Record 


are 
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are afticmative words, and doth not diminiſh the vigour and form of a common reco. 
very in which the Tenant in tail is vonched, and in which be voucheth, who by the Law 
bath power of the land, as bath been ſaid before ; and it ſhall be very miſchievous if 
this AR ſhall not be ſo rakeo, or rather if this AR ſhall be expounded zgaioft the 
Writ aod meaning thereof : For the common affarance is, That renant in tail of land 
with the reverſion or remainder over, bargaineth and ſelleth the laod by deed indent- 
ed and iorolled to another, 8gainft whom the Writ of Entry in the Poſt is brouzhe, 
and he vouchetb the tenant in tail, and be voucheth over. God forbid that the « flaces 
of SubjeQts which depend npon ſuch recoveries, ſhonld be drawn in queſtion. 
And yet the bargainee in ſuch caſe bath bur an eftate determinable upon the life of 
tenant io tail, Alſo if tenant for life be impleaded ina Precipe, and maketh defanic 
after default, and be in the remainder in tsil is received, who roucheth over the com- 
mon voucher, it ſhall binde the eftate tail, and the remainder and reverſion alſo. 
Aod therewith agreeth X=ywetons Caſe, 8 Eliz, Dyer 152. v. Oven and Morgans 
Caſe, And judgement io the Caſe at Bar nao concradicente by the whole Court was 
given for the Defendant againſt the Plaintiff : Upon which the Plaintiff broughe a 
Writ of Error, and the Jodges of the Common Plezs, and the Barons of the Exche- 
quer did agree with the Juſtices of the Kings Bench, That the faid recovery bad 
bacred the Plaiotiffs reverfion ; but for inſufficiency ot pleading, the Judgement was 


reviried. 


————_C_—_—— 


— 


— 


Mich. 10 lac. Rig in the Commen Pleas. 
Lampet; Caſe, 


or Lampert brought a Writ of E eftione firwe agninkt Margery Srarky, and 
declared npon « Leaſe made by 37 (iam Lemper and Elizabeth bis wife by theit 
indenture, 18 7a», 8 Jacobs Regis of 4 bouſe, twenty four acres-of land, eight 
acres of meadow, and acres of wood, with their appurtenances, is 
Cawe Hambers in the county of Glecefter for four years, and declared of an Ejet- 
ment, &c. and added the life of £/:2.abeth. The defendant pleaded Not guilty, and 
the Jury gave a ſpecial Verdi& as to the ſaid Me fſaspe,and one balfacre of land, parce] 
of the tenements aforeſaid, aod a5 to the reſidue, they found the defendant not guilty, 
And as to the ſaid meffoage and balf acre of lecd, they found, That Joby Lord Lam- 
ley, Richard Lewhnor, nnd Fol Lewyton were \(ciled of the ſaid;bouſe and balf acre 
of landin fee ; and by their indenture 14 ay, anve 35 Eliz, demiſed to Jobn Aer 
rice the younger, the ſaid houſe and balf acre of land for the term of 5ooo years, 
by the force whereof be entred, and was thereof poſſeſſed, and 11 Ofeb., 33 Elia. 
made his laft Will and Teftament io writing, and thereby deviſed to Jobs CHMeorrice bis 
father the ſaid houſe and balf acre of laod. for the term of the natural life of che ſaid 
7obn Meorrice the father, and after bis decegſe, the remairder of the ſaid honſe ard 
balf acre to Elizabeth ſifter of the Teftator, and to the heirs of the body of the ſaid 
Elizabeth, and made Jobs Aferrice his father his ſole Executor, and 20086. 38 Ez. 
died poſſeſſed of the ſaid houſe and balf acre of land ;, afrer whoſe death John Afor- 
rice the father did rake upon bim the charge of the execution of the ſaid Will, and 
entred into the ſaid meſſoage and baif acre of 1and, and was thereof poſſefled pront 
lex peftulat ; and the ſaid Elzbeth took hasband #iliew Taylor, and that after- 

wards, s. 26 7alii, amne 1 fac. the faid William T 4) (cr and Elizaberb, at the efpecial 

inftance of the ſaid 7obw Morricetbe elder, per queddam ſcriptnnmn [num dederunt, con- 

crſſernmnt, remiſerwn, rebaxavernn!, ſur/nm aaf. y cumnry «//ignavernn & traniþoſwe- 

rwn, Anglice, yielded op 4i7' oben, Me rice ſen' to'nm pred miſnay” & pred dimid* 

acr' poſiur cum pertin', una cum tot retls, ti, intereſſs tempere & termine [nw de & 


in e/dem, Habendum & ttnendurn totum difinm me/neg' & dimid' acr' paſtur' cum 
periia' prefat Jeban' Morrice ſer' pro & duras' tote ftatn, fine, & termine pred' Wilkel 
Tajler & Eliz' pro + dnrant' reſidue dift> termwni 5000 annorum tune _—_— 
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And afterwards the ſaid Jobs Morrice the father, 1 Ofeb. 2 fac. by Indentare demi. 
fed the ſaid houſe «nd bulf acre to the ſaid . Margery Starky now defendant for ten 
years ; and afrerwards the ſaid #iliam T aylor died, and the ſaid Elizaberb took buf. 


dend the ſaid Filiew Lempet, and afterwards 15 Nev. 7 far. Jobn Morrice the elder 
died, after whoſe death the ſaid #/545em and E/ zaberb emtred into the ſaid booſe 8nd 
half acre; and made the leaſe to the plaintiff mentioned in the declaration, by force 
whereof the plaintiff entred, and was thereof poſſeſſed until the defendant did ejeRt 
him. And if vpon the whole marter the ſaid Afargery were guilty of oor, was the 


And this caſe was oftentimes in ſeveral Terms argaed at the Bar, ard row this 
Term by the Jadges ; and the effeR of all their arguments, was, Firſt, inevery mac- 
ter in Law fat queſtions, id eft, cauſa dabitationss, the cauſe of doubt or queſtion is 
firſt to be confidered. And in this Cafe the cauſe of the donbe is, foraſmnch as the 
whole term /«b wode is in Jobn Aforrice the father, and he ſhall be puziſhed for wifte, 
and an afion of debt lieth againft bim for the rent, as it was Reſolved by the whole 
Court in this Caſe, v. don: Caſe in Ple, Cem. 524. arc. If the ſaid grant or releaſe 
made eo the ſaid John Aforrice the father, then being poſſeſſed of the whole term us 
aforeſaid, can barre the ſaid El;z.«beth, becauſe ſhe hath but a poſſibility, and neither 
intereſt nor right in poſſeſſioo, reverſion or remainder, the ſame was the great que- 
ftion of the Caſe. Bur two other queſtions (a5 afterwards appeareth) were moved 
in the Caſe, which without aoy difficulty were reſolved, This Caſe of a deviſe of « 
leaſe for years to one for life , and after his death to another Curing the refifive of the 
term, bath produced ſeptew queftione! vexatas & HFingſas. 

1. When a mao being poſſeſſed of land for years deviſeth the uſe or profits of the 
land, or the [and it ſelf to one for life, and afterwards to another during the reſidue 
of the term, if the deviſe of a chayttei after the death of the firſt deviſee was good, 
and adjadped as appeareth in Matthew Maxnings Caſe, inthe Eighth Part of my Re- 
ports, that ſach py deviſe was good. And ſo was it bolden by the whole 
Court in the argument of this Caſe. * * 

The ſecond queſtion bath been, If the rxecutory deviſe sfter the death, &c. be 
good, when the term it ſelf (and got the vſe'or occupation) was deviſed to the firſt 

r life, &c. and afterwards to others; and adjudged, Thar in fach caſe alſo the cx- 
ecutory deviſe was go04d, us in the - Matiuw Manning: Cafe zppeareth ; and fo 
it was ceſo;ved in the argument of rhis Caſe by all the Juſtices, 

The third queftion bath been, If the firſt deviſee after afſent made by the Exeto- 
ror, might barre the executory deviſe, being but a poſſibility, pr not; and ſo was it 
agreed in the argument of this Caſe; bis 

The fourth jon hath been, if che afent of the Executor of the firſt deviſce 
ſha!l enure to the other, foraſmuch as be harh it by deviſe, and not by re- 
maioder ; «nd adjudged it ſhall : and fo it was granted ih rhis Caſe by all the Joftices. 

The fiſth queſtion hath beer, When the deviſe is (as above) to the Executor for 
life, and afterwards goto another, &c. and the Execator eometh generally ; It bath 
been adjudged, That be ſhall have it as Executor, which jv his firft and general autho- 
rity, and not as legatory without claim or fhewing his eteHiqn, although the Teſts 
= be indebted to any one ; and fo was it ruled hy che Court in the argument 
of this Caſe. 

The fixth queſtion hath been, If ſach execotory intereſt may be granted to 8 firan- 
ger dari the life of the firſt devifee; and adjudged it may An: -- it appeareth in 
Carter: Gaſt citedion Falveod: Caſe, in the Fo art of my Reports, and tbere- 
with a the Opinion of all che Jaftices'in rbe argamenr of this Caſe. 

now the ſeveoth queſtion is, If cy only andy be extinguiſhed by grant 
or releaſe to him in poſſelfion, And it was objeRed, That the ſaid? poffibility could 
not be releaſed, for inaſmach as the ci ng the life of a mao, is more than any 
term for years; and that che land in the Caſe ut Bar is deviſed voto Jobs Afrrice the 
e'der for bis fife, the whole term is in him determinabſe by'his dearb, fo chat che ſaid 
El «beth bad nothing but 8 poffibility whictt'cannor be reteafed ; as io 27 E.3. £xe- 
cution 130. and 25 Af Lo ufce of 3 Stare or Recogriſange releaſerh to the 
erre- tenant alt his right in the land,” yet he (hail fue execiition ; So if the ſon in = 
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hte of his father, relcaleth to the Cifſe:ſor of tus father, and aftcrwards the fatber 
dicth, chis releaſe ſhall not barre the ſon, becauſe the ſon in the life of the father hath 
but a poſlidibty. And therewith Lict/eton agreeth in bis Chapter of Releaſes, 11 H. 
4.33-& 17 E.3.87. 10 E 2. Confirmation 24. Ardit is putin 13 E.1. tm. Confbr- 
wAtion 24. as 8 Maxime, If a man quit claimeth his righe before the ſame falletd co 
him, the quit claim is void, Fid. 19 H 6 62. And therewith agreeth Braften 16.2. 
fe.38.6. lem videnanm quande q*uu poſſit confirmare ,, & ſeiendum non pria/quem ju 
e5 «cciderit; But in the Caſe at Bar, therelcaſe is made by the busbdand of &te berb, 
before the right or intcreft veſts in the wife; and as Brafon ſaith, priaſquens jou £5 ac. 
e:417it. And ir 8ppeareth, That the ſ:me is bur 8s poſlibility, becauſe it cannot de 
granted or afligned to another, as it was adjudged in Carter: Caſe, no more than a 
ReQory which is sppropriate i» ſ«t»r0 after the death of an Incumbent, can be de- 


miſed in the life of the Incumbent, becauſe it is but a poſſibility, ev it is holden in - 


$ Eliz. Dyer :44. And Hees Cale in the fifth Part of my Reports was Rrongly urged, 
That io an ation of debe brooght by Hee in the Kings Bench, F:lix AMarfoel was 
Bail for the defendant, and afterwards before any Judgement given, Hoe releaſed to 
Marfpal ail ations, duties and demands, and afterwards Jidge menc was given 2gaioft 
the defendant, and opon bis default 8 fere facies ifſurd zgarkt the foid Felix, who 
pleaded the ſaid general releaſe, apon which the plaiot'ff did demurre : And it was ad- 
judged, That the releaſe ſhould not barre the plaioriff, becauſe before Jadpement it 
was but a meer poſſibility, and therefore (a5 the Book ſaith) it cannot be releaſed, 
$o in the Caſe at Bar before the death of Fotn Aſo rice the elder, El24beth bed bur 
a meer poffibility, and therefore it cannot te releaſed. Bat it wes reſolved by the 
whole Court, That the ſaid refes ſe hath barred the ſaid Elizabeth ro claim aoy thing 
in the ſaid leaſe after the death of the faid Jobs Aſorrice the elder, And firſt was ob 
ſerved the great wiſdome and policy of rhe Sages and Founders of our Lew, who 
hare provided, That no polddility, right, title, nor thing in «Ron, ſhall be granted 
or «Migned to firangers, for that ſhonid be a canſe of maſtiplying of contentious and 
Saits, of great oppreſlion of the people, and chirfly of recre-tengons, and the fub- 
verfion of the dne and equal execution of Joftice, And as they cannot be _ dy 
'the aQ of rhe party ; ſo a rightin aFion ſhall not be eramferred by aQt in Law, #5 to 
the Lord by Eſcbear, neicher (half che Lord of a Villain have chiogs iv «ion, as it ap- 
peareth in 22 Af. p 37, &c. Alſo itis reſolved in the Marquis of ##chefter; Cafe, in 
the Third Part of my Reports, T har by the geners] words of an AR of Attainder of 
Treaſos, by which all lands,tenements, r ghts and hereditaments of the perſon attsint- 
ed are given tothe King: Yer no right to the land in ation is given to the King, and 
all that was for the quiet ard repuſe of che terre-tenancs. But aff rights, titles and 
aRions may by the widow and policy of the Law be releaſed co the terre-tenant, for 
the ſame reaſon of his repoſe ane quier, and for avoiding of contentions and ſuits, 
and that every one may live in his vocation in peace and plenty. And therefore « rigbt 
of title to the freebold or tnberirance (for here it is not ſpoken of coffareral powers) 
be i» preſents of is future, cay dereleal d in five manners : -1. Yo the t. nant of the 
freehold in ſai, or io hw, without any grivity. 2. To him inthe remainder. 3. To 
him ſciſed of the reverſicn without ary privity ; but an «fate cannot be enfarged 
without « priviey. 4. To him who't-ath a right onely in ceſpeR of privity; as if the 
rervat be Gifſe:ſed, the Lord moy releaſe the tervices inrefpeR of the privity onely and 
right, without any eftare. 5 In reſpec of privity onely, withent right, as if re- 
nant in ta!) makerh # feoffment in fee, the donee after the feoffment hath not any 
right; aad yet ir refpeR of rhe privity onely, the donor may rejesſe to him the rent 
and &ll fervice*, faving feaſty : Sothe defendant may releaſe to the youchee in reſpeR 
of privity onely, but no effare can paſs by releaſe, but ro him who hath an eſtate in 
privity, and not it reſpedt of the right or privity onely. Yid. £11. 105,106, t9 H, 
6.17.14 H8 8. 724.13. 14 Haq 38. 1 Hy Grarir43. 7 £4.27. 5 E. 41. 
5 £44-3- 43 E.3.8. 31 E.z. Gard 116. 1; Ha. Corfimatios 20, 20 HG.tg. 8 H, 
45.7 E.4.1;.9H 7.15. 18 F..12. 5£3. 36. 7 E.3.46. 32 HG. 12. Lite, 
114 6. Soiff the terent makes x feoment petdem <e Writ, rhe releaſe of the de- 


maendent to him is in reſpeR of che privicy. Aod if the leffee for years be oufted, 


and he inthe reverſion diffciſed, mi rhe difſeifor makerh # lexfe for years, the leffee 
” who 
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who was ouſted may releaſe to the leſſee of the diflcifor, and yer there wanteth pri. 
vity ; bur the diſſciſce cannot releaſe co him, becaoſe he bath ao freedold, 49 E.3.28. 
v. 19 H6. And tbe ſaid relcaſg bath « xtioguiſhed the future intereſt of the ſaid E1;- 
z4berb, for divers cauſes. | 

x. Becauſ: it is a fucure intereſt in a chattel, which as it may be more eaſily created 
than a freebold; ſo it may be the more eaſily determined. And therefore if a man 
maketh a leaſc for years, and that upon not performance of a collateral condition, 
ehar it ſhall be void, the grantee of the reverſion ſhall take advantage thereof by the 
Common Law : but otherwiſe it is of a leaſe ſor life upon the like condicion, for the 
one may more eaſily be determined than the other. Andif leflee for 1000 years be 
ouſted by bis lefſor, and be maketh a leafe for two years, the leffee for 1000 years 
may releaſe to bim. Bur if the leſſor difſeiſerd bis leſſee for life, 80d makerh a leaſe 
for 1000 years, the leſlee for life cannot relea'e to him, for a freebold is higher than 
to drown in « chateel. : ey; 

2. Littleton faith, 144. That itis a Maxime in Law, That land in fee Gmple, &c: 
may be charged by one way or other : So it was laid, That it was « Mazime io Law, 
That every right, or title, or intereſt, i» preſex: or fa1wv0, by the joyning of all who 
may claim any right, ticle or intereft, may be barred or extint , and therefore upon 

Maxime which Liz:/etes putteth it was concluded, That if at the Common Law 
donor and donee bad joyned in « grant of a rent-charge, and afterwards the dooce 
died without iſſae, and the land bad reverted to the donor, be ſbould bold the 
land charged, and yet he bad bat « poſſibility at the time of the cherge made: buy 


der was determinable by his death, now this releaſe hath made bis intereft abſolute du- 
riag all the reſidae of the term. Aodif ceffy que »/e aſter the Statute of 1 A 3. and 
beſore the Statute of 27 H.8. had diſlciſed the diſſeiſor of his feoffces, now the aſe is 
ſulpcnded, and doth depend in pofhbility to be revived by the entry of the feoffees; 
and y«t if be maketh a feoffment in fee, ic is good acd ſhall binde, in reſpeR that the 
Law bath conſideration of this poſtibility ot the uſe. 

3- Nuande diverfs confiderantur atins ad aligqnem ftatuw pr ficiendaw, plu reſpicit 
lx afum oiginalew, when to the perfeftion of an eftate or intereſt, divers as or 
things ars requiſite , the Law bath moſt regard to the original a&, quis cu1»/que 
rei potifims pers eff principiums, for that is th. fundamental part upon which all «bc 
other are founded. In this Caſe at Bar there are three things required to the perfe- 
Rion of the intereſt of Elizabeth deviſed (in which is included the death of the devi- 
ſor) and that is the fundamental part ; the aſſent of the Executor, which afterwards 
appeareth was given in the Caſe; and the death of the firſt deviſes « and therefore 
this Caſe may fitly be reſembled to the Caſe of Dower. When = man ſeiſed of lands 
in fee or in fee tail genera),takech a wife,to the perfeftion of the Dower two things are 
requiſite, wy es hear Matrimony, and the death of the busband : For oocwwith- 
ſtanding that the dis ſciſed.in fee, and the marriage is lawful, yer ſhe bath bur « 
poſſibility of Dower till the death gf her busbend,; io the ſame manner as E1iz..bath but 
« poffibility till the death of the firft devilee, And therefore in 6E.2,Dew.45-& 19 £2 

Dower 
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dower 165 where it is holden, That in a Writ of D»wer brought by th: husband and 
wife,s fine levied by the husband and w fe is no barre; and the reafon:there green 13, de- 
cauſc that before the d-ath of the husband, che w:fe harh neither righe ndr aQtion , 
acd th:refore by the Rule of th: Court iffuc was taken, rhar che wife ac che rime of che 
fine levied had nothing as wife. And the opinion of Plwiten in Stowel; Caſe is 85 fol. 
lowerth : Note, Reader, that in my opioion, If the husband levierh a fine with pro- 
c/amations, and five years pafs after the proclamations, the wife ſhall riot be bound 
co the ve years after the d ath of the husband, bur is at 'large, and nor ronched by 
che purview of the AR of 4 H.7. For the purview was sg*inft chofe who had righc 
at thecime of che fine levied, or bad futor- right upon 4 c:oſe zrifing” before z 
which fature riche wrong was done before che fine, or by the fine, &e.* but kete To 
caſe of Dower, the ticle 1s accrued after the fine, 5. by rhe death of clic Eusband, for 
til the death no title was confummate © And the other ewo poings,” 5. intermartis 
and ſeiiin of the husband, are nor of an» reckoniop withodf che third, fo char allc 
three points arc but one canſe after the fine. But ac this day che ſai& Book of 6 E. 2, 
and 19 E.2. are t:ken for Exw : For row no qu fiion is made, but that if che husband 
and wiſe levy a fine, the wife is barred of her Dower for two Rexfors. 

1. Bceaufe the intermarriage and (cifin are the fundamecyal cauſes 'of 'Dower, and 
the de3rh of the husband bur as an execution chereof, 4 

2. Alt choſe who have eftare, or title, or claim, joyn in the affaracce, and therefore 
in ſuch caſe, if the busband and wife have granted 2 reot'by fine our'of the'land, or 
have raade s leaſe for years, rendrinp rent to che hnsband atd his heirs, and afterwards 
the wife recover Dower, ſhe ſhall hold it charged with rhe fenc and with rhe-rerty, ac- 
cording to the Maxime Litt/cron purterh before. And the opinion of Plz. is nor 
holden for Law, as it appeareth 6 £.6. Dyer 72. and in Dawpores On Eliz,224. 
Dyer. it appearetb, That it was adjadped co rhe contrary it 4 H. $. at row come 
mon experience without contradiQion is agaiaft it. And Lire, bolderh, That if feoffee 


upon condition taketh a wife, the feofer rhay enter for the ttndicion broken, and the 
reaſon is, becauſe the Law hath principal regard ro the original md fundamental caofe; 
and yet it may be ſaid, that the title of Dower is not conmurnmarte tif} the death of 


the busband, and peradventure the wife ſhall die before'che hacba6d. So in the Caſe 
at Bar, the deviſe and affent of the Execator, arerhe bf pint and fandarnental cauſes 
of the intereſt of £/;z..and the death of ?. XMforrice the elder is but a mean to produce the 
ſame in poſſc(fien, bur the ſame giverh nothing, bur alf the intereſt doth accrue by 
the deviſe, and is cxecuted by the ſcar of the Executor, and therefore as well as in 
the caſe of Dower it may be releaſed. And Sir Anthony Firzberberre in his N. Þ. 98, 
holdeth, Thatif a man levieth a fine of land in ancient demeſn at che Common Law 
ro another, now the Lord in ancient demeſa ſhill have = Writ of Diſceit againſt him 
who levi:th the fine, and him who is tenant, ard thereby he ſhalf make void the fine, 
and the Conuſor ſhall be reftored to his poſfcflion and ritle which be hath giveh by che 
fine. And therewith agr-eth 21 FE. 3.20.6. 7 H 4.44. 8g1irft rhe opinion obiter in 17 E, 
3 31. Butif che Conuſor after the fine releaſe to the Conulce by bis deed *beirg in 
poſſeſſion, or by his deed confirm his eftate in the land, then the opinion of Firz- 
herbert 18, That the Conuſee ſhall recain and bave the 18nd, no:withſtanding the fine 
te avoided, becauſe that thisreleaſe or confirmation mad: to him being in poſi flion, 
maketh his eftate firm and righeful againft him and his heirs, who releafeth*or con- 
firmeth : Which opicion was confirmed to be good Law by che whole C ourt in this 
Caſe. And yet after the fine levied, the Coruice had not any rig*t in the land, bur 
onely a poſbbility to have the land again after the fine made void by the Writ of Dif- 
ceir brouphe by the Lord of whom the land is holden. And Juftice 7.4: burton cited 
Grents Caſe, adjudged in this Court, H;k. 29 El;z. rott. $:4. where the Caſe was, 
That William Grant ſeiſed of land in fee holden in ſocsg?, by bis Will in writing de. 
viſed the land to Jobs Grant Son of his brother, when he came to the age of 25 years, 
To have and to bold to him and the beirs of his body, and died, baving ifſue Ch 5- 
fliex his daughter and heir, who married zy/i8iaw 3&5, who bad iſſue obs, and rhe 
ſaid Fohn Grant after the age of 21 years, and bcfore bis age of 25 years, anno 37 H.8. 
levied a fine with proclamations, and afterwards he attained to his age of 25 years,and 


bad ifſac Aargerer, and died. 1f the eftare tail i» ſatxro and contingency at ch: _ 
Oo 
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of the fine levied was barred or not, was the qu:ftion. Aud it was retoived, | bat the 
eftate tail was barred; and yet the Conuſor bad but a meer poſiibility to have 8 
eſtate taib at the time of the fine levied: and that by force of th. words of the Scatute 
of 32 H.8.cap.36. all fines levied with proclamations, &c. of any Manors, Lands, &c, 
before the time of the ſame fine levied in any wiſe entailed to the periov or perſon; fo 
levying the ſame, or to any of his or their Anceftors, &c. 'And although the ſaid /ob» 
Grant wss aot ſeiſed by force of the tail at the time of the hae levied, yet by reaton 
of theſe words (befoe the fine levied in axy wiſe entailed) eftate tail is futwo is com- 
prevented, and all that by torce of the faid Statute, for partes fins nibil hobwrrunt : 
no Judgement was centred, And it was reſolved, That a future right or poſsih: lity 
which may be releaſed, ought to have foundation and origins) inception 85 is aforeſaid, 
ſo it onght to be a neceſſary and common poliibility, which in Cheimlrys Caſe in the 
Second Part of my Reports, is called poten!is propinqua : And a pokidility which de- 
the death of s man, bath a neceſſary and common intendment, z. ne: 

ceſſary, in reſpeR that 81] the childreo of men ſhall die. Sta'wtam off ominibus lewel 
wvori,, and common, that the death may happen at ſuch a time chat the contiogency 
may take effeR, as io 15 H.7.10, If lands be given to 3 married man and a married 
woman, and to the heirs of their two bodies begotten, it is a good eftate tail, ſor it is 
of neceſiity that dath follow, and it is 8 common polzibility that one ſhall dic before 
the other, ſo that marriage may follow, but in the ſame caſe there ſhall cot be a pol- 
ſibiliry opon a amen And therefore if lands begiven to a man and two women, 
there the Law doth not intend that be ſhall firft marry the oce,aod that then the whom 


be ſhail marry ſhall die, and char be ſhall marry the other ; and therefore in ſuch 
calc es / are ſeveral inberitances at the begioniog. As if lands be given to two 
men aod their wives, andto the heirs of their bodies begotten; in this caſe the Law 
ſhall aac ſecond marriages, but they in this caſe ſha!l bave joyne eſtates for lite, 
and one and wife ſhall bave one moity in tail in common with the other buſ. 
bard and wife of nog, an hart icheriances, And therewith agreeth 


24 E.3.29. for otherwiſe there be « polzibility apon a poſzidility. And if a man 
giveth lands to busband and wife (now it is an apparent poſzibility that they ſhall have 
iſlne) and afterwards they are divorced ca/e precontratiue, fo that the poliibility is 
apa = ſhall never expeR a ſecond marriage, for by the divorce they have 
bar an of freehold ; and therewith agreetb 4 H.7.16,8 17.A woman may enfeoff 
a married man cauſe watriweni prehecati, for its of neceſzity chat death ſhall follow, 
and it is a common poſubilty that the wife of the feoffce ſhall die before the feoffee. 
So the common caſe of a leaſe ſor life, the remainder to the right heirs of 7. S. who 
is then alive, the remainder is good for the neceſſary and common intendment. But 
the Caſe at Bar is than any the other Caſes, for it is of neceſsity that 7obn 
«Merrice the father ſhall die, and it were then a common intendment that be ſhall die 


— » within 5000 years ; for by the Civil Law longiſiwnm vite bominum temps oft centurs 


* : and ſo it appeareth that in our Law there is juw proprietats, poſſeſſionis & pſ- 


>. 42th ſfbilitatics 
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| And as to the Caſes which have been urged by the Serjeants of the other part. 

1: Astothe releaſe of the Conuſee in 27 E.3. & 25 Af. It was reſolved, That the 
Books were Law, for there the body is the debtor, and not the land but io re- 
ſpe& of the body, and the land is not charged with the debt till execution ſued. And 
therewith agreeth Plo. Com. 72. in Sir Thowas Popes Caſe; and therefore the releaſc 
made by the Conuſee of all the right in the land, ſhall not barre him of bis execution. 
And it was agreed, That the releaſe of the fon to the diſſeiſor of bis father ia the lif: 
of the father is utterly void, becauſe the ſon hath not any right, nor foundation, nor 
original inception of any right in the life of the father. And che Rule pur in 13 E.1. 
and Breen, is to be for good Law, if it be well nnderftood, z. that be who 
releaſeth hath right, or foundation, or original inception of « right, And as to Hoes 
Caſe, it was alſo reſolved to be good Law, for there the thing which ſhould be reles- 
ſed, was utterly incertain at the time of the releaſe made, for be who becometh Bail 
in the Kings Bench, is not bound io any certain ſum, nor any cerfainty thereof ap- 
peareth cill Judgement given againſt the defendant ; and therefore for che incertainty 
of the things that ſhall be releaſed, the releaſe of all aRions, duties and demands can- 
not 


Part X. Lampets Caſe. 


not ditcharge it. Ic was further reſolved, That when there is incercainty in the per- 
fon; no releaſe can be made; and therefore if a leaſe for life be made, the remainder 
to the right heics of 7.S. and the leſſee is diſſciſed, and the eldeſt ſon of 7.S. releaſeth 
to the diſſeiſor, and afterwards /.S. dieth, the relcaſe is void; for it is incertsin whe- 
ther he ſhould be righe heir ac che time of the death of his father. And in 17 Els. 
this Caſe was moved at the Bar in the Kings Bench: A man made a leaſe to busband 
and wife for 21 years, the remainder to the farvivor of them for 21 years, and the 
basband granted over this term ; and it was holden by #ry Chief Juftice, and the 
whole Court, That the grant was void for the ioheritance of the perſoo, for although 
that all chattels reals which belong to the wife the husband may diſpoſe of, yet in 
this caſe neither the hasband nor the wife had any thing till the ſurvivor. And 1a the 
Reg fie” Or5ginal 239. there is a Formdon brought upon ſach gift, R. dedit #. & I, 
AXors e114 © hberedibus de corpore altrrina spſoruns W. & 1. qui dintine viverat exennts. 
bus, & quod peft mortem W. + 1. prefato T. filie & bereds ejuſdem 1. qui predift 1, 
ſwrervixu deſcendere deber, &c. So that the gift was to the husband and wite, and to 
the heirs of the body of the ſurvivor of them: In which as co the eftate tail, there 
is incertainty in the perſon, and therefore if they make a leaſe for 21 years, obſerving 
all che circumftances required by the Statute of 32{H.8. yet this leaſe ſhall not binde 
the iſſue ; for, for the incertainty of the perſon of the ſurvivor the eftate tail was not 
veſted. And theſe Caſes in my Reports, Albaines Cale, Diggs Cale, Rawlins Caſe 
Alayjbows: Caſe, The ReQtor of Chedingtons Caſe, and Alcbem: Caſe, were affirmed 
for good Law in the argument of this Caſe, and cited to prove the reaſon of the Rule 
inthe Caſe at Bar. | 

4. If the ſaid E/iz4betb bad died before the firſt deviſce, the Executors or Admi- 
niftrators of the ſaid Eliz. ſhould bave the ſaid cerm after the death of the firſt devi- 
ſee, as appeareth in the ſaid #eldoxs Caſe in Plo. Com. which is 8 good proof that E1;- 
zebeth ber ſelf might releaſe ſoch intereſt, which by her death might come to her kx- 
ecators or Adminiftrators. But words makes « Plea : For if I be diſſciſed, and I re- 
leaſe all ations to the diſſeiſor, and afterwards the diſleiſor dieth, I —— 
the releaſe ſhall have a Writ of Entry in the Per and {5 againſt the heir of the di 
ſeiſor, for this a&ion was not in efſe at the time of the releaſe made, and «fio nibi 
alind oft quans jus proſequends in judicis quod fibi debetwr. And the ſaid Writ of En- 
try was not maintainable at the time of the releaſe, no more thanif I had died, = 
heir ſhonld nor be barred by that releaſe to have a Writ of Entry ſur diſſe5þn paint 
the diſſeiſor, upon a difſeiſin done to me. Yd. 22 H.6.1, If one bail goods to ano- 
ther, and afterwards the bailor doth releaſe to the bailee all aRions, the bailce dieth, 
ina Writ of Detizxe brought againſt the Executors, they ſhall not take advantage of 
this releaſe, for the ſame determineth by the death of the bailee, and the aftion gi- 
ven againſt the Execucors, is 8 new ation (alchough of the ſame nature) grounded 
opon their own deteiner. 

5. The legacy or deviſe to El/iz1beth is preſent, and 5 eſſe, although that the in- 
tereft isin ſa:ure ; and therefore the legacy or deviſe may be diſcharged, and by con- 
ſequence the intereft it ſelf ; for, qui defrait wediuw drſtrnit firew. And therefore 
if one deviſe to one 201. when he cometh eo the age of 24 years, and dieth, the le- 

toree after the age of 31 years may releaſe this legacy and deviſe; and although 
that after he attaineth to the age of 21 years be ſhall be barred thereof, yet by a rce- 
leaſe of all ſaits and demands it is not releaſed. Asif a man by Indenture covenant- 
eth todo a future thing, and before the Covenant broken, the Covenantee releaſetb 
all ations, quarrels and demands, and afterwards the Covenant is broken, the ſaid 
releaſe is no barre in an aRion of Covenant, becauſe the Covenant was to be perform- 
ed 5* fatvro; buta releaſe of all Covenants had been a good barre, for the Cove- 
vant was preſent i» eſſe, And therewith agreeth 35 H.8. Dyer 57. and 4 Ebsz. in 
Bendlees Reports, which Caſe is cited at large in Hoe: Caſe before. So in the Caſe ar 
Bar the deviſe is 5 preſents, alchough the performance thereof be in future, & 9us 
evertit cauſaw evirtit canſaturs futuruw. So of the goods and cbattels of Felons 
and Fogitives, &c. the inheritance is in eſe, although the accident be incertain, the 
fame Law of Nowize pax, relief, &c. So the Chief Juſtice ſaid, That although oo 
aſſent had been given to the Legacy, yet ———_ as Eliz.ebeth claimeth by executory 
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deviſe, ſhe might in the life of the firſt deviſee bave releaſed the deviſe and legacy. 
1/14. Middletons Caſe in the fifch Part of my Reports, That Executors before probate 
may releaſe n debr, becavfe that albough chey cannot bave an aQtion, yet the intereſt 


of the aQien is in them, which they may releaſe. | 
6. It ſhall be inconvenient that ſuch manner of perpetuity (hall be made of « char- 


rel, when of inhericance neither by aQ executed by the Common Law, oor by limits- 
rion of uſe, nor by deviſesin laſt Wills, any perpetuity can be eftabliſhed, And if ir 
hall be allowed, it ſhall be the cauſe of contention, ſuits, and other inconveniencies, 
And it was obſerved, That theſe leaſes for ſo many bundred and thouſands of years, 
(which are made in truth to deceive and defcar the King or other Lords of their Wards 
or other lawful duties) are many times unfortunate, and ſubjeR to be loſt by U. lawry, 
or other forfeitores; and if the owner thereof dieth inteſtate, and the Ordinary grane 
adminiftration, chereby women loſe their Dowers, men their Tenancies by the Cour- 
teſie, and many other inconveniencies in ſubverſion of the Common Law will follow, 
and therefore it ſhall be of all other moſt dangerous ro make a perpetuity of 
ther. 

And the Chie! Juftice concluded bis Argument, as to the fr point, with a Jadge- 
ment in this Court, T rinie. 28 Eliz, Retr. 1974. between Hommington Adminifirator 
of Iſabel O-am Plaintiff, and Recyard and Mary bus wife Adminiftrators of Laxrexce 
Kidwef, in debt upon an Obligation made by Laurexce Kidwell to the ſaid 1/abel ; 
which Obligation was made for performance of Covenants, in an Indentore betwixt 
Linrence Kidwell and the faid [/abel: And the Cafe was fuch ; 1f54am Hammingtes 
poſſeſſed of s houſe in London called Hides houſe for 31 years, by bis Will deviſed the 
profies thereof to the ſaid i/abel, during the time that ſhe ſhou'd continue ſole and a 
widow, and sfcerwards he deviſed the term ro Reywold bis ſon, and died, 1 Mar. 
Ifabrl by the afſent of the Execocor entred, and purchaſed the (aid houſe in fee, and 
the ſaid Lawrence Kidwell did bargain and fell by the ſaid Indenture the (aid bouſe to 
the faid 7/abe/in fee, and covenanted, That the houſe at the time of the ſaid afſu- 
rance ſhould de clearly diſcharged of all former bargains, ſales, titles, rights, and other 
charges: The defendant pleaded Covenants performed. The plaintiff affigned for 
breach the ſid deviſe to //abel, and afterwards to Keywold as is aforeſaid ; and that 
afcer the ſaid Indenture, 1/abel had married Oraw ; whereopon Krynela entred, upon 
which the defendant did dewurre. And in this Caſe four points were reſolved. 

I. That the ſaid executory deviſe to Keyno/d was good. 

2. A'\though the whole term was in ſabe! quow/que, &c. ſo that by the purchaſe 
of rhe fee fimple. the intereſt of 7/abe/ was extin ; yet the ſame did nor defeat the 
executory deviſe of Reynold, bat that after the marriape of //abe/, and not before, be 
might enter, 

2. It was reſolved, That Reynold could not grant his intereft over, ſo long a1 
T/abel was ſole. 

4. The great difficu'ty of the Caſe was, foraſmuch as the ſaid Rryneld at the time 
of the ſaid Covenant had bur a poſſibility, that the ſaid Covenant did not extend ro 
it: But it was reſolved, That the ſaid Covenane did extend to it, and to this purpoſe 
had a being, and alſo might be forfeited ; and Judgement was piven for the plaintiff, 
which Judgement ftrongly proveth tharit might be releaſed. 

The ſecond queſtion was moved, admitting the releaſe to the firſt deviſce to be 
ſufficient ro extinQ the claim and fature intereſt of che ſaid El:z4berth, if the ſame 
ſhall amend the eftate of Job Aforrice the e/der, who hath the intice tecure in bim, if 
be live ſo long, or if by his death the |cflors may enter. And ic was reſolved, That 
the ſaid reteaſe hach conſolidated and perfeted the eſtate of the ſaid febm Adorrice, 
rhae whereas it was determinable before by his death, now be hath the whole term in 
him abſolately. Bur this point is over-ruled before in the ſecond Reaſon, upon the 
Report of the Caſe in 4 E.6. It was ſaid, That /axrr is properly to fet priſoners in 
ferrers at liberty , and rel{exare is to do it oftentimes ; and Adetapberice, relaxare is 
- ſer at hiberty fertered eftates and intereſts , and to make them free and ab- 
olate. 

The 3. queſtion was moved in this Caſe, Whether there appeareth any aſſent or 
agreement of the Executor in this caſe to take the ſaid houſe, &c. by force of the de. 
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viſe. For it was agreed by all, as it hath been ſaid before, that firſt he ſhall! cake ir as 
Executor, And it was reſolved, That when #:4iam T azior and Elizabeth his wite 
per ſcriptuw ſuum, at the ſpecial inftance and requeſt of the ſaid Jobs Aorrice the 
elder (who was Executor) releaſe, &c. the fame amounteth to an aſſent, for two 
cauſes: one, becauſe that be requefteth it, which implies ansfſent : 2, He accepteth 
of it, which implieth 8n 8fſent, New exiz refert an quis aſſenſum ſuum prebit verbs, 
an rebus ipfir & falls, $144 E.;. Fines 37. and Litt. Cap. Aittornment, If the bul 

band accepteth 8 grant of the reverſion, &c. it ſhall amountto an Actornment ; ard 
'M 37 H.6.17. be who bath istereſſe rermins, 2. @ future intereft, carnort by expreſs 
words ſarrender it, but acceptance of a new Icaſe ſhall drownit, Andin7 E.3.50. 

the Lord demanCeth a Heyr5oe, and the beir delivereth a beaft, in which be bimſelf 
bath property in his owa right co the Lord, it amounteth to a giſt. And afterwards 

in this Term Judgement was given and entred, That the Plaintiff ſhould recover no- 

thing by bis Writ. 


a ————— ET 
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The Caſe of the Chancellor, Maſters and Scholars of the 
Univerſity of Oxford. 


He Chancellor, Maſters and Scholars of the Univerfity of Ox/od,brought 8 Zuare 
impedit againſt Richard Biſhop of ſoveniry and Lichficld, Edward Baſſet Gent, 
and Hugh Mear Clerk, to preſent to the Church of Draicet in the Moor io the Coun- 
ty of Stefferd; and counted, That one Jobw Draicet Eſq; was ſeiſed of the Manor of 
Draicot in the County aforeſaid, to which the Advowſon of the Church of Draices 
was appendant in fee, and by bis deed granted the next avoidance of the ſaid Chorch 
eo one George Eyre, and afterwards the ſaid Job» Draieer died: Aﬀeer whoſe death 
the Manor with the Advowſon deſcended to 7obs Draicet Eſq; Cozen and beir of the 
ſaid ohn Draices, 1. Son and beir of Philip Draicer, Son and heir to John Draicet 
the Grandtather , and farther connted, That by an AR of Parligment in the third year 
of our Lord the King that now is, It was Ordained by audort of Parliament, That 
the Juftices of Aſſiſe and Gaol-delivery, and Juftices of Peace in their Seſſions, ſhall 
have autbority by force of the ſame Act to enquire, hear and determine of all Re- 
cuſancics and offences, as well for not receivipg of the Sacrament according to the 
true meanirg of the ſame Law, as for not repairing to the Church, according to the 
true intent of former Laws, in ſuch manner and form as Juſtices of Affiſe and Gaol- 
delivery mighe do by the former Laws in caſe of Recuſancy for not repairing to the 
Church: And alſo ſhall have power at the Aſfiſes and general Gaol-deliveries, and 
at the Seffions, in which any loditment againſt any perſon for got repairing to the 
Church according to the former Laws, or for not receivicg of the Sacrament accord- 
ing to the ſame Law, (hall be taken, ſhall make proclamation, by which it ſhall be 
commanded that the body of every ſuch offender ſhall be yield. d rothe Sheriff of the 
fame County, &c. before the next Aﬀſiſes and general Gaol delivery, or before the 
next general or Seffions to be bolden for the County, Limit, Diviſion or Li- 
berty: Andit ſuch offender do not appear, that then upon the Recording of every 
foch default, it ſhall be as ſufficient « conviction in Law of the offence of wbich fach 
perſon ſhall be indicted as is 8foreſaid, as if be had been convicted by Verdi. And 
where by another AR at the ſame Parliament it is EnaRed, That every perſon that 
een after hall be a Popiſh Recuſane nu, Sages cime that he ſhall remain « 
Recufant after the end of the Seſſion of the ſaid Parliament, ſhall be diſabled ro pre- 
ſent ro any Beoefice with Cure or without Care, Prebeod, or livicg Eccleſiaftica), or to 
confer or notmibare to any Free-School, Hoſpital or Donative whatſoever :, And 
from the beginning of the ſaid Parliament ſhall be alſo diſabled to grant any Advow- 


ſon of any e, Prebend, or living Ecclefiaftical, That the Chancellor, Mafter and 


Scholars of the Univerſity of Oxford, ſo ſoon as = of them ſhall be void, (hall hes 
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the preſeatation, nomination and collation to every fach Benefice, Prebend, or Eccle- 
ſaftical living, School, Hoſpital and Donatrve, lying or being in the Counties of 0x. 

ford, Kem. Middliſex, Swſſex, Smrrey, Sonthampron, Berks, Backer, Glonceeftrry Wor. 

cefter, Stafford, Warwick, wilefoire, Somerſet, Deven and Cornwal, &c. which be. 

come void during fach rime #5 the Patron of them ſhall remain Recuſant convi, as 

is aforeſaid , as by the ſaid AR amongſt other rbings more fully appeareth. And the 

ſid Fohn Draicet the Son, of the Manor aforefaid, to winch che Advowſon, &c. fo 

d-ing feifed, #t the Aﬀetes and general Gaol. &clivery for the County of Sruffo d 
holden at Stefford within the ſaid County the 29 day of Mach, in the eighth year of 

ric Reign ot the King that now is, was indiRed as well for not repairing ro the 
Church, es for not receiving of the Sacrament, and chen was proclaimed according 

ro the Statues thereof made: And that at the next Aſiſes holden che 16 day of 

[4], Ang »ft m the ſaid eighth year, be made defanie, and yielded nor his body to the She- 
LT Th " &iff ; by which the ſa1d John Draicor became a Popiſh Recuſane convit : And rhac 

© / / the laid Fobn Draicet of the Manor aforeſaid, to which, &c. fo being ſciſed as afore. 
aid, the ſaid Church became void by the dearh of the ſaid Jobn Eyre, and yetis void, 

and by reaſon thereof it delongeth to the faid Chancellor, Mafters and Scholars to 

preſent, and the defendants did diftorb ther, The Biſhop pleaded, That be did cot 

difturd them, &c. And Edward Baſſet pleaded, That the ſaid Jobs Draicer the ſon be- 

fore the ſaid convidtion of the ſaid Zobs, being friled of the ſaid Manor to which, &c. 

5: 20 Jani, 8. ſupraditt, by bis deed granted to the laid Edward Baſſet the next avoi- 

dance to the ſaid Charch : after which grant, the Charch became void ty the death 

of the laid George Eyre, for which he preſented che ſaid Hugh Adeare, who was admit. 

red and inftitured. And the ſaid Hayb Ieare piraded, That Joby Draicer the Conlin 

was ſeiſed of the Advowſon aforeſaid in fee as in rats coafefſcd the Preſent- 

ment of George Eyre; and pleaded, That the faid Jobs Draicet, 1 Afay, 3 Jac. dy 

his deed granted the next avoidance tothe ſaid Edward Baſſet, and that the Church 

became void by the death of the (aid George Eyre, for which be preſented, &c, the ſaid 


— 


L. Z ” 


Hugh Meare, Abſq; bee qued advecatio pred pertin' ad pred' manerium de Draicet, &c. 
The Plaintiff as to che plea of the Ordi Toy > bop tn Biſhop, /ed ceſſes: 


execatio, &c. And asto the plen of Edward aintiff did demarre in Law. Acd , 
as to the plea of the ſaid Hugh, the Plaintiff replied, nod advecatio pred pertin' ad 
manerium prediflum, & bet prtit quod inquiratur per patriaw, & predit Hugo fins 
ter. —_ the Demarrer upon the plea of Edwerd, four matters in Law were 
moved. 

1. Foraſmuch as the faid Job» Draicet th: ſon was not a Recuſant convie at the 
time of the grant of the faid avoidance to the ſaid Edvard Boſer, if the grant be made 
yoid by the ſaid Starnte of 3 ac. 

2. If this grant being made after the Indi&meor, if it were not covin apparent, and 
if ſuch grants ſhall be allowed,to what porpoſe the clauſe in che Statute concerning the 
fame ſhall ſcrve, 

3. Foraſmuch as rhe ſaid AR giveth the benefit to preſence to the ſaid Church to the 
Chancellor and Scholars of the-Univerſity of Oxferd, and they have brought this 
ation by the Name of Chancellor, Maſters and Scholars of the Univerſity of 0x- 
ford, which ſhall be intended their rrae Name of Incorporation, if chey ſhall take any 
denefir of this AR by reaſon of the ſaid Miſnoſmer. 

4. Foraſmuch as the Plaintiffs have not added, Thar at the time of the avoidance of 
the Chorch, chat the faid —x Drajcet continued and remained a Popiſh Reculaot, if 
the ſame ſhall beſo i . 

Az to the firſt, pos 6, 19-4 the Councel of the ſaid Edward Baſſet, That by the 
words and meaning of the faid Branch of the Statute, no perſon is diſabled to grant 
che next avoidance, but he who is « Popiſh Recufart prreakth and therefore the words 
are, Every perfon or perſons that is or fhall be a Popiſh Recuſant convide 2. He 
ſhall be diſabled bat onely during che cime char be remainerh « Recuſant: for the 
words are, during the time that be ſhall be or remain Recuſant, ſhall be diſabled to 

nt any avoidance : And becauſe char ar the time of chis granc he was not a Recu- 
convid, bur onely indifted, for this cauſe he is not ſach a Recuſact as is deſcribed 

to be diſadjed by the ſaid AR ; and by conſequence he faid prant is good, —_ 
4 cn : all 
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ſhall be mi{chievons if other confiruaRion fhall be made, For pur Cafe, That one 
ſeifed of 8n Advowſon in fee reſorts and repairs ro Church, according to the Law i 
foch caſe eftablſhed, and for good confideration granteth che nexe avoidance , and 
many years afrer te becometh « Popiſh Recuſanc, and rhereof be convicted, ir ſhall be 
vtry bard rhat rhis grant ſhould be avoided, for xews rexetu divinare, and it is not 
pulilible rhat the granree ſhoold have foreknowkedge of it, which is meerly a future 
contingent , and it ſhould be aiſo againft reaſon, that = man by his ſubſequent offence 
ſhould rake away a lawfal tntcreft veſted by his own grant, upon good confideration 
veſted in a ſtranger. 

Bur it was Refolved by the whole Court, That this AR bath diſabled the faid 704 
Draicct the fon to make this grant, by expreſs words of the AR, which will the clearcc 
appear, it rhe material words of the AR as to this caf= be ſingled by themſelves in 
eh1s manner ; Every p:rfon that ſhail be a Popiſh Recuſant conv'R, doring the time 
chat be ſhall be or remain a Recuſant, ſhall be difab'ed from the beginning of this 
Parliament co grant any aveidance. And the faid 7:bn Draicet is within all thefe 
words. 

1. Where tbe words are, Every perſon that ſhall br 2 Popifh Recuſant convift, with- 
in which words it appeareth that John Draicor is, 

2. The difability is remporary, s. dariog the time of Recuſancy, 

3. From what time he ſha!l be diſabled, z. from the beginning of this Seſſion of 
Parliament : So thar ſo long #$ be remaineth a Recuſant conviR, be ſhall be &:ſabled 
ro make 8 grant of the next avoidance from the beginning of the Seffion of che Par- 
liament, & ſemma ratio if gue pro rehigiene facit : And ſach retro divers AQs 
of Parkaments have bad, and allowed by divers Judgements. And therefore it is 
cited in Pls. oe in Stredlmg and _ Caſe, That where the Stature of 31 H8. 
cap.13. eh, Thac the King ſhall hare all the poſſeſſions of —_— 
me 


were, 81d afterwards came in his hands by forrender, &c. aid iri the fa 
then were; It hath been adjudyed, cn Core Thi if &t —_ 


Statute maketh a leaſe for years, and the ſatite Co chree br after fur- 
render to the King, chat heir former leaſes title the firrender ſhalt be void ; 
for the King ſhall have che poſſefions ih the ſame ftite us thet, 5. ut the rite of the 
AR of 31 H. 8. they wete, «nd then they were diſchsrged and free of any leaſe, 
And therewith agreeth Aficb. 6 & 7 Efiz. Dyer 231, The Abbot of Raw/ey with 
the aſſent of his Covent lace Patrons of Upwedin the County of Norrhawprod,in Any. 
31H.8. which was afcer the Statute of 31 #8. of Motiafteries, which begin 28 Aprils, 
31 H.$. granted the next avoidance of the ſdid Churth to Sir Ed: Mowmarne Knight, 
lace Chief Juſtice of the Common Pleas ; od afterwards in Novewbey following, the 
Abbot and Covent did furrender to the King, &t. The incereft of the next avoidance 
was conveyed to one Zteds, againſt whom Brawprre the Parentee of the fee fimple by 
King E.6. brought = Pnare /mpedit 2 the Biſhop «nd Incumbent, and upon 
pleading to Rejoynder rhe Coſt aforeſaid appeared, and in th- Rejoynder the Saving 
of the ſaid AR »pprered, with ſuch avermenc, that the ſaid Leeds wox rf hec ſuit, nec 
efſe intefigi petef} aliquss ratis perſona, gue per five in afts mn excipiray. And by 
the Opinion of all the Juſtices, the print was vvid zpaivft rhe King, and ſo adjudged; 
and the Saving cynnor exrend to foch fotare 1nterefts, bur extends onely to interefts is 
ifſe: Andthe Record of this Plea began Paſch, 5 Elz. Retr. 129. inthe Common 
Pless, Alſo it is enacted by the Statute of 14 E/iz. That all lands, &c. of every Tren- 
farer, &c. of perſon accotoptable ro the Queen for any Office or Charge, &c. which 
he then bad, or hereafter Mbuid have, ſhall be fiable, &c. in lite and in «s large and 
beneficial manner, to all intents #nd purpoſes, & if the farhe Treaſurer had the day 
he became firſt Officer or Accomptane, flood bound by wrir 6g Obligzrory, havicg 
the effeQ of s Statnte Staple to het Majeſty, And in Aro 35 Elz it was Reſolved 
io the Caſe of Sir Chriſtopher Hittos late. Chancellor of Eng/ard, who becatne fach 
Officer to the Qaeen in the rwentieth year of Her Reign, That if ſuch Officer accompe 
well and truly with the Queen, arid 6weth ber nothing, and in che two and twenrierh 
year of her Reign being in fack cafe parchsferh ods, and the f:me year cot- 
veyeth or ſes ſeth theo to 6thety Sore fide tpotr Food and ttue confideration ; and of- 
terwards in the feven and twenticth yrer by rexſon of che ſaid Office he becomech 
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in arrerages upon his Accompt for four or five years, which is long time after his con. 
veyance or leaſe; That yet the land ſo conveyed or leaſed, ſhall be liable to theſe ar- 
rerages by reaſon of the retroſpe& of the ſaid words (as if the ſame Treaſurer, &c. 
had the day be became firſt Officer, &c. ſtood bound, &c.) So in the Caſe at Bar 

aſter that the ſaid 7eb» Draicet was a Popiſh Recuſane conviR, during the time that he 
remaineth a Recuſane, he n"w ſhall be diſabled ro grant any next avoidance, by the 
retroſpeRt of the AR after the beginning of the ſa1d Sefton of Parliament. Ard the 
makers of the AR did intend to inflict greater diſability upon them who became Po. 
piſh Recuſants, after the damnable and damned Powder Treaſon, than before, 

As to the ſecond, it was Reſolved, That Covin ſhall never be intended or preſumed 
in Law, if it be notexpreſly added, 2uia odioſa & inbeneſia non ſunt in lege preſu. 
winda, & falls quod /e habet ad bona & malumw, Ways de bone quam de male Pre. 
[umendum eft. And ſo was it adjudged in the Caſe of Meri Littleten, Trin. 10 tac, 
in this Court, where the Caſe was; That Elizabeth Tier Executrix of the Wii) of 
Thema T irer, brought an ation of Treſpaſs vi & arws again AMeriel Litileton and 
John D aunſer, of an Oxe price 61. at Haglty in the County of Worceſter, 20 Ohh. 
7 Jac. &c. The defendants pleaded Not guilty ,, and the Jurors foung « ſpecial Ver- 
diR, T hat one Thewas Tirer was ſeiſed in fee of Bo acres of land in Hayley, and beid 
them of Jobs Littleton W as of bis Manor of Hagley in the ſaid Councy by Feslty, 
and the rent of 3 5. 1 &. 66, ſuit of Court, & reddend' optimum aninal cnuſlibu tenen- 
the in feeds fimplici poſt mortew eju/dem texentiy pro Heriatts ,, of which Manor the (aid 
Meriel Littleton was tenant for life at the time of the death of the ſaid 7 hows 7 iver, 
And the ſaid Theme Tirey being ſo ſeiſed 16 Avgnft, 42 Elix. by bis deed in cooſi.. 
deration of fatherly affeRion to Jobs bis Son and beir apparant, and is conſid:ration 
of a marriage to be bad and ſolemn:zed betwixt the ſaid Jobs and one Joyce Grove, and 
for the advancement of rhe faid Fob» did enteoff the ſaid Jobs Trey of the ſaid £0 
acres of lands, To have and to bold to him and bis heirs, to the uſe of bim and bis 
heirs ; by force whereby the ſaid /obx was thereof ſeiſed in his demeſo as of fee, acd 
ſo ſeiled the ſaid 10 day of Azgaft, «nxe 42 Elix. by bis deed indented, to the ir.» 
tent the ſaid 7 not be endowed during the life of the ſaid Them, did re- 
deviſe the ſaid 8 acres of lands to the ſaid 7 bems for ſourty years, if the ſaid 7 be- 
» ſhould ſo long live : And chat the firſt day of September following, the marriage 
betwixt the ſaid Jobs and Joyce was ſolemnized; and after the ſaid feoffment the (aid 

T irer did ſu:t ar the Court of the faid fobs Littleton Lord of the faid Manor ; 
and that after the feoffment, 7 bom as paid the rent for the ſaid 80 acres of lands; and 
afterwards Thomas Tirer, 30 {wn 7 Jac. died, being poſſeſſed of the ſaid Oxe, 
which was the beſt beaſt which be bad; and that the defendants took the Oxe for He- 
riot after 7 we = the ſaid oy bow 4 Lg <a due for the ſaid renements. And the 

ury ſarther .the Statute of 13 Elzz. for avoiding and aboliſhing of feigned, co- 
an bags 7 a0 Ns an A a EEE, 6 of 
ods and charrels , whi ffments, gifcs, &c, are deviſed and contrived of malice, 
aud, &c. to the intent to delay, binder or defraud Creditors and others of their juſt 
and lawful ations, ſuits, debts, &c, beriots, ics and reliefs, &c, And there- 
fore it is enaRted by the ſaid AR, Thar all , Eifes, &c. of lands, tenements 
and heredicaments, goods and chatrels, &c. to be made to any intent or purpoſe before 
declared or expreſſed, ſhall be adjadged and taken (as againft rhe Creditor or other 
perſon ſo defrauded or grieved) to be clearly and utterly void and of nooe effcR. 
And if upon the whole matter the ſaid Aderie/and Jobs Dann/cr are guilty, then they 
finde them guilry,and aſſeſs damages to 5 /. and cofts 6 d &c. And this was argued 
atthe Bar; and Trix. 10 fac. it was argued at the Bench, and it was Reſolved, That 
foraſmuch as no fraud is found by the Jury, the Court will not adjudge the ſaid feofi- 
ment to be fraudulent : and although the Jury bave found circumſtances and preſum- 
prions to incite the Jary to finde a frand, yet the ſame is but Evideoce to the Jury, and 
not any matter upon which the Court can adjudge frand ; and the Office of Jurors is 
to adjudge upon their evidence concerning matter of fat, and thereupon to give 
their Verdi, and not to lexve matter of evidence to the Churt to adjudge, which ap- 
pertaineth not unto them. Rong the Chief Juftice beld, That it A. briogeth 
an aQtion upon che Caſe egaioft Z, upon Trover and coaverſion of Plate, Jewels, $&c- 
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and the defendave plend'Not guilty, now it is good evidence prima f-cie- to prove a 
converſion, Thar rhe plainuff did requeſt the defendant eo/ deliver them, ane he re- 
foſed, and theref6re it ſhalf be prefumed, that be bath converted ther to bus ufe; But 

it is bot Evidence ; #nd if it be foutid dy ſpecial Verdi in ſach caſe, chacche plain« 


tiff did requeftthem of the defendanc, and be refaſed chem, it is not a matter upon, 
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which the Court can judge any convenfior: for the converſion oughe to alter the «Ri» 14% eng 4 


on of Detinue, to a Treipaſyrapbanthe eafe; which « denisÞcannor do in Law; for in 
every aRior? of D-tinoe is alWedgedin'the Declaration arequeft and refuſal, yer 
it is good Evidence, as bath beer (2i, and for hach alwayes deen' allowed td' prove « 
converſion, Tharthe plaintiff did demendthe poods, andthac the deſendane did -re- 
foſe ro deliver chem. hy 306071 8 095112 4 150) ord 

2. The $'mure frith, ro defvaud Creditors and others of their juſt debts,\&c, He- 
riots; and the Jury bave no: found, Thi the ſaid feottment was made to' defraud the 
Lord of his Herior, 2nd ſo-they bave not found che caſe within the Statore; - + + 

3. }f theSorthed died io rhe Nife of the Father, th} Lord ſhould? bave a Herior af- 
ter his death; © Sadr, Jag - 

4. Ir was found, That the intent of the-feoffmenc and regveviſe for years made be- 
fore the martizge, was to the intent that chefuid Jojce ſhould nor be endowed duriog 
the fathers life, bot that «frer bis death flieNivald beendowed, attbough-the Son, bad 
died in the fife of the facher; which feoffinent being found by the Jury co be made in 
conſideration of marriage, and to this particular intent concergiag the Dower of the 
Sons wife, ſha!l not be by conftrution of Law extended'ro way other tatene.' \ And 
chereupon! the Chief Juftice put the caſein Mich. 9 & 10 Fliz. The Kings tengnt in 
Copite bis Son and heir apparant of ſeven years is indebted to divers, and-fued for tis 
debes in divers Courts, and fearing the hindrance and impoveriſhing of bimſelf, his 
wife and children by exrent of bis tands, &c. for execution of the fad debrs-dorh en 
feoff divers perſons, upon conditioa, That when be or his heirs ſhall pay to the feof- 
fees 50 /. that theo they ſhall make ſuch feoffments, and ley y 40" as be or his beirs 
ſhall mit or appoine, or otherwiſe the feoffment to be void, &c. And this feoffmeor 
and intent is found by Aandeww returned in the Chaycery, Et qued nula alia caſa, 
intentia aut colnfio, viz. ad defrandand" legend, Cc. de Cuſtidia beredam vel terra- 
rww. Andalthouth this feoffment was found to be made by fraud and covia (which 
alwayes is unjawfu)) yer foraſmuch as the fraud was to one particular intent, z. to de- 
fraqd the creditors, it ſhall not be extended to apy other frand, -., to defraud the 
King of his Ward, although that in truth and by the event, by this feoffmene the 
King was defrauded of the Wardſhip of the body and lands: And lo was it.refolved 
and decreed in the Court of Wards, ; fortiors when it is found that this feoffment in 
the caſe of Mericl Littleton was 10 conlideration of marriage; and of advancement 


the other. A are lawful conſiderations, and the Court ſhalt not extend the 
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of his Son, and he Sons wife ſhould de endowed againft the one, and not agaioft [57 © oe 
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ſame to #n un 


intent, nor adjudge upon the whole matter found in chis caſe,,, . 


That the feoffment was made to any other intent than is found by the Jury. Q 
Axto the third ObjeRtion in the Caſe ac Bar, It was reſolved and anſwered three, - ,— 44 


wayes. 
ing appeareth, ſhall not avoid the Att no more than in & Will, for Parhawentam, 


Teftamentwn, & Arbitraneuinm, are to be taken according to the mindes and mean» / 


ings of thoſe whe fe parties tother, And therefore wheo the deſcription of a Car. 
poration in an AQ of Parkament or in « Will is fuch, that the erue Corporation meant 
1s apperant, #nd it is not poſſible to be meant of another Corporation, akhough-thaz 
the right Name of the Corporation (whichis requiſice to be expri fſed in Grants and 
Deeds) are not preciſely fofowed , yet the AA of Parliament and Wi]!ſhall rake 
effet. And therefore in 21 H 2. Devi/ſe 27. where any deviſed certain renements in 
Londen for life, the remainder over Ecelefie Santti Andrea de Holborn, tis 8d judged 
there, That this deviſe 'is good to the Corporation of the Parſon of the Charch of 
St. Andrew in Helbers and his ſucceſſors; for fach deſcription was ſufficient jo « Will 
to expreſs the Perſon of the Church and his ſucceſſors. By the fame reafon, If a des 


viſe be made to the Univerſity of Oxford, or to the City of Zoxden, or to7: OPINS 
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| Scholars, ſhall rake it, and no other 


ledge in Cambridge, &c. ſuch deviſe is good, and therein the true Name of the Cor- 
poration is implied ; for by theſe deſcriptions the meaning of the deviſor is apparace, 
that the incorporate Body of every of thew ſbalt take, So bere, when the Parlia- 
ment giveth the Benefice to the Chancellor and Scholars of O#ferd and their ſucceſ. 
ſors, this deſcription is ſafficient to {6 the meaning of the makers of the AQ, 
That the Corporation of the Uni Onſen, which bath a Chancellor and 
can eake it, 

2. The Record is well, for tbe AR isplcaded as if the benefit hed been given by 
the ſaid AR expreſly (4s it is implied io Law ) to the Chancellor, Maſters and Scholars; 

Defendant bath demurred in Law thereupon, and ſo confeſled it. 

3 giveth this benefig to the Univerſity of Oxford, is a private 
clauſe, whereof the Judges without pleading of it cannot take potice, and therefore 
the Judges ought now to take it as it is pleaded. 

As to the fourth ObjeRion, _ records, It appeareth that the Plaintiff bath 
averred this feoffmene ; for after that they have alledged, That the ſaid Jobs Draicet 
the ſon was Papalic recaſens convifias, they bave ſaid, ac pred Fobax' Draicet de ma 
nerie pred cums pertisf ad qued, &c. in forma pred ſtifle exiſtent & Papalis recuſan: 
convi is forma pred exiflens & remanens, Ecclefpa pred vacavi: per meriew pred* 
Geergis Eyre. But if the Plaintiffs had not averred it, yet the Court was of opmion 
ic bad cot been fafficient, becaoſe that they had not enabled themſelves to take benefie 
of the ſaid AR; and they need not aver, That be yet continueth and remaineth = 
Recuſant, for when once the Preſentation bac vice was veſted in the Univerfity, al 
chough that afrerwards the Recuſent cooformeth bimſelf, or dieth, yet the Laiverſity 


ſhail preſent, 


by ————— 


Tin. 1 1 Jacobi, inthe Common Pleas. 
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Pagan of che taking of 127 ſheep at Blewbery, at « place called The Par/onage 
$lay in the county of Dorſe:. The Defendant ſaid, That the place where did con- 
rain fixty acres; and avowed the taking, becauſe chat Job» Biſhop of Selubury was 
ſeiſed of the Manor of Sherbeyn inthe county of Derſes, whereof the place where, 
&c. was parcel in bis demeſa as of fee in the right of his Biſhoprick, and ſo ſeiſed the 
laft of Seprews 27 Eliz.. by bis Deed ſhewed did grant to Edward Green and 
John Green, & corum atrig, »fficium ſuperviſeri emninum maneriernw ſwerum, &c. is 
{ow' wilts, Dorſer, Berks, & $ ', & alihi infra regunows Anglia, by them and 
their Depaties for whom they will anſwer, To bave and to bold to them for time of 
their lives, And farther by the ſame Deed 


ants officiaw, and 
| with the aforeſaid fee of 6-4, 13 5. os 
Biſhop of Selubwry and bis predeceffars, to ſuch 


longiog to aoy of the ſaid Archbiſhopricks or Biſhopricks, or to any = a per 
: 00s, 
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ſons, &c. 85 in the Statute. And further pleaded, Thac neither the aforeſaid Office, 


vor the aforeſaid yearly rent before the ſaid grant, &c. wereever granted by the ſaid 
Biſhop or any of his predeceſſors, for any longer time than one life, for which the 
aforeſaid grant by the ſaid Job» late Biſhop of Sa/wbury by force of the ſaid AR was 
void, &c. Upon which barre to the Avowry, the deſcendant did demur in Law: And 
divers dayes it was argued by the Serjeants ar the Bar, and this Term it was argued by 


che Judges ar the Bench, and divers Exceptions were taken by the Avowants Councel 


to the barre of the Avowry. 


1. Thatthe Avowant in his Avowry hath alledged by ma'ter io fat, That the ſaid 
Office had been granted to ſuch perſon or perſons as the Biſhop pleaſed, &c. and the 


Defendant in his barre hath pleaded in the Negative, That the aid Office, &c. hath 


not been granted but for life to ove, &c, and therefore he ought to have concluded, 


(CF boc querit qued inquiratzr per parriem, but be bath Toncluded all his plea, & bec 
parars eff verificere ; and the Exception was not allowed : for the Avowant hath not 
alledged, That the ſaid Office had been granted, &c. to divers perſons, but to ſach 
perſon or perſons as the Biſhop pleaſed , and in di janfivs ſufficit alttrum eſe 
MILL 

2+. Another Exception was taken to the barre of the Avowry, That it doth not ap- 
pear by the barre tothe Avowry, That Job» Biſhop of Salubury the grantor was dead, 
and 0 rag alive, ont a vrars, Far no mr 
firongeft 8painſt bi, ambigus rrſponſir contra en'ew oft accipiends; © if be 
be alive, the grant of the ſau ce to two was good, aſthongh that never the ſame 
had been granted to two before, and ſhall binde the Biſhop himſelf for bis time ; az 
it bath been adjudged in 32 & 33 Eliz. in this Court, betwixe Sale Plaintiff, and the 
Biſhop of Coventry and Lichfield Defendant, in a 2 nars Iwped; ; and Poſe. 39 Elin, 
berwint Hunt and Sing {eton : which Caſes you may fee cited in in Lincoln Coledge 
Caſe, in the Second Part of my Reparts. Which Caſes were affirmed for good Law 
by the Courr. But the Exception was not allowed, beceuſe it zfpeareth to the Courr, 
chat the ſaid Jobu was not now Biſhop of Selwbury ; for the Plaintiff in his barre to the 
A vowry concludes, by which the ſaid grart by the ſaid Jobs late Biſhop of Sa/ubwry,im- 
plying and importing that be is not now Biſhop of Sa/i@bwry. See the like implications, 
13 EL Dyer 364. 14 £1. Dy.306.6. ſoin 10 E.4.18.6. If io-Treſpsſs the Defendane 
plead io barre, That B. leaſed to bim the land io which, &c. at will, by force of which 
he entred, and was and yet is thereof poſſeſſed by force of the leaſe at will, ir implieth 
that the leſſee is alive, for if be were dead the leaſe were at an end, and then be coutd 
not be poſſeſſed by force thereof. 

3. Another Exception was teken to the Avowry, 7. That the alledging of rhe ſame 
to be an!59nnm efficinns, was t00 general and incertain, but be ought ro have preſcribed 
init, of more certsinty than oow he hath done: and it was bolden' a good 
Exception. And this difference was taken betwixr the allegation of the conveyance 
tothe marter, 'and the matter it ſelf, avim 21x H.4.89. there one to coavey bim title 
to 8 Leer, prefcribeth that be and all thoſe whoſe eftace he hath in che Hondred bave 
; bad « Leer, &c. and well ; for the prefcriptienin the Hundred is bor the cooveyance, 
and therewith agreeth 19 H.2, Aion upon the Caſe 5 1. but when be claimeth any 
thing which lieth io grant by preſcriprion originally and of it ſelf, he cannot preſcribe 
in by a Yue cftate ; 2s Lirrferon boldeth fol qr. 21 H.7.15 &c, So when one will 
plead om in « rown, it ſofficeth to ſay thet it was «nr5que vide, and ſhew the Ca. 
flome. Vid. 22 H.6. Preſcription 47. & 6EF.6. Dyer 751. 'S0 of 8n Office, if he 
clic any appertaining to the Office, it ſafficeth to fay, 2wcd fait antiquam of- 
—_ n he claimech the Office it ſelf,” ic is not ſufficient to ſay that it is «15 
4* nw efficinme. E 4 
 Asto the matter in Law, it was objeRted, That the faid prone made by rbelare Bi. 
ſhop of Salibury being confirmed by the Dean and Chapter, was oot refitgined by 
the ſaid AR of 1 E/:z. for divers canſes: 1. That this caſe was out of the words of 
the AR, for it was not any part of the poſſeffions of the Biſhoprick, nar appertain- 
ing thereutto. 2, They conceived, thar nothing is reftrained but ſuch berediraments 
whereof apon « leaſe mide Tor three lives or 21 years, according to the Statare, arene 
may be reſerved, for the words of the AR are, Other then for term of 27 yo or 

Eccec three 
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__., three lives, &c. whereupon the old and accuſtomed yearly rent or more ſhall be re- 
<a | Fareed, 8&2. and in this caſe no. reot can be reſerved. 3» A difference was taken be- 
P74 0 / | £w1x an Office in eſſe in the right of his Biſhoprick, for the ſame may be ſaid parcel of 
Fa 41:/-=<Ahis pofiefſions, and fuch an Office 8s the Biſhop himſelf cannot exerciſe, cannot be 
£ 4+ {+ faid parcel of bis poſſeſfionss 4+ If a grant for two lives with the ancient fee ſhall by 
Mx conftroRion of the Statute be reſtrained, then by conſequence a grant for one life 
p < onely ſhal! be alſo reftrained ; for by which words or coaftruction ſhall a graat fac 
P. © {0 two lives of the ſaid Office with the ancient fee, be reftrained, and not for one life > 
Abe Bat it was Reſolved by the whole Court, That the ſaid grant of the faid Office for 
—. two lives was void againſt the ſucceſſor by the ſaid AR of 1 Els. 

And in the argamene of this caſe, four things were conſidered : 1. What the Com- 
mon Law wes before any Statute made thereof, 2, What alteration the Statute of 
32 H.$. cop.28. bath made. * 3. What is doe by the ſaid ARt of 1 Eliz. Andlaftly, 
If the ſaid grant to two: of the faid Office ſhall be reſtrained by the ſaid AR of 
1 Eliz, againſt the ſacceſlor. 

And asto the firft, it was Reſolved, That at the Common Law the Biſhop with the 
conſent of the Chapter mighe by their Charters of feoffments, grants or leaſes binde 
their ſucceſſors ; and ſach grant to two of the ſaid Office for their lives bad 
been good by the Common Law, alrhough the fame were granted to two b*fore. 
Whereio was obſerved the Wiſdom of rhe Sages of the Law, That no ſole Corpors- 
£ ion wasever truſted with the dipole of the poſleſgions, as to binde bis ſucceſſors, 
[a /1<<4 : © bnt inſfuch caſe they ought to bave the conſent of others, as the Biſbop of bis Dean 
al , 2 © © and Chapter, the Abbox the conſent of his Covent, the Parſon the conſent of the Pa- 
_ cron and Ordinary, and ſo of the reft, 

Asto the ſcrond, The Statute of 32 H, 8. bath colarged the power of the Biſhop, 
for by this A& be may make « leaſe for 21 years or three lives, with divers limitations. 
x. That every oid leaſe be expired within one year, &c. 2, That the land ought to be uſu- 
ally demiſed co facm by the of 20 years, &c. and that the Biſhop may do ooe'y 
by deed indenced, following the limitations in the Stacute, withouc the Dean and Cha- 


prer. - | 
As to the third and fourth poiat, it was Reſolved, That by the AR of 1 El:iz. the 
Biſhops are generally . reftrained to any eftate or intereſt of avy lands, tenement oc 
[4] hereditament parcel of bis Biſhaprick, or of avy charge or incumbrance out of ic, 
or of any other thing in their &ſpofition co biade the ſacceſſor, but onely a leaſe for 
21 years or three lives, of fach lands, cregements and heredramencs which bave been 
uſnally demiſed, and upon which the uſual rent ſhall be reſerved according to the ſaid 
AR of 2 Eliz. And if they make any leafe of aoy lands uſually demiſed, aod reſerve 
the uſe reac according to the Statute of 1 Ek. yetif 8ll the limitatigns preſcribed 
by the Statace of 32 H.$, be not puriged, asif it be not all in poſſchiipn, or that the 
oi leaſe be not expired or ſyrrendred withia one year (which is not probibited by the 
Statute of 14 Els. as it was adjudged in Fexes Caſe) then fach leave ſhell not binde 
the fucceſſor, if it be not coefirmed by the Dean and Chapter. For the Statute of 
1 Ek. doth noc enable any Archbiſhop as Bi to make any leaſe. And 
ſach cooftrutioo hath been made as is gforclaid, 'to di the Biſhop to do any 
thing (if not to make & leafe for 2 1 years or three lives as aforeſaid) concerning the 
iſhoprick to binde his ſaceeſſor ; as the grant of the next avoidance by the Biſhop 
of another to a Benefice, it de conlirmed by the Dean and Chapter, is re- 
firained by rbe Statuce'of 1 Eliz; to biade bis ſucceſſor, 84 it hath ofcentimes been ad- 
jadged, decanſe it was ſack an herednament upon which a rene cannot be reſerved: 
For all that which is nor permigted by the Exception, s. Other then, &c. is refirained 
as to the ſacceſſor by the general parview of the AR. Bat fuch grant ſhall biade tbe 
Biſhop himſelf, notwithflendiog thac tbe Stat. ſaith ic ſha] be void to all intents, cooftru- 
Rions 2nd purpoſes; for the makers of the AR did intend not onely the advancement 
of Religion, when the Profeſſors of Divigicy ſhould beve duplicem bonerew, 5. hone 
rem reverentia, and bonore's btneficemtia, but alſo the increaſe of good Hoſpitality, 
2nd eyoiding of dilapidations and the ruice of the Church, which the ſucceſſor, if the 
a&@s of his predeceſſor ſhouid binde bica, ſhould not be gÞlg to repair oc build again ; 
and therefore the AR regarded more the ſacceſſioo, 'thas the Biſhop biaſcif. See 
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Elwers Caſe in the Fifth Part of my Reports, and Jewels Caſe i6;d. the Caſe of Ec- 
clefiaftical Perſons, and Eitrnes Caſe, and divers other Caſes upon the Statute of 
13 El. cap.10. concerning Deans and Chapters, &c. which Statute is contin Ger- 
man to this A of 1 Eliz. And theſe words in the AR of 1; (Parcel of the poſſe(- 
ſions of his Brſhoprick, or onited, beloogiog or appertaining co the ſaid Archbiſhop- 
rick or Biſhoprick) And it may be well and fitly ſaid, That the gift and diſpolicion 

this office, and all other the like, are belonging to the Archbiſhoprick or Biſhop. 


rick : for although the Biſhop by himſelf cannot exerciſe ſuch office, yet he bath an - 


inheritance in the gifc and diſpoſe thereof, as it is holden in the Earl of Rarland: cafe 
in ee Eighth Parr of my Reports. And theſe words (belonging to the Archdiſhoprick 


or Biſhoprick) ſhall be eaken for, concerning the Archbiſhoprick and Biſhoprick. - - 


And therefore if a Writ of Annuity be bronghe againſt a Biſhop apon title of Pre- 
ſcription or otherwiſe, and Judgement be given againſt him upon verdi or confeſ- 
fion, the ſame is reftrained by this AR, becanſe that che Biſhop is charged wich the 
Annuity io reſpe& of his Biſhoprick, and therefore che ſucceſſor ſhall be charged 
with the arrersges incurred inthe life of the predeceſſor, as it is agreedin 21 H.7.4. 
34 E. 3. Scire facias 15 4- 48 E.3-26. 22 H.6.10. 33 H.6.44. And yet the An- 
naity is not iſſuing out of the Biſhoprick, as it appeareth in 10 H.6.10. & 10 E. 410. 
Bac becaaſe it concernerh the Biſhoprick, and tendeth to che dimination of the reve. 
nucs, and the impoveriſhing of faccefſors, it is reftrained by the Statute of 1 Eliz. 
Thea to anſwer the ObjcRion which bath been made, Wherefore a grant of the faid 
office to one onely ſhould be good. To that it was anſwered, and reſolved by the 
Court, That if the office bath been ancient and neceſſary, the grant thereof with the 
ancient fee is not any diminution of the revenue, oor imporeriſhing of the ſucceſſor, 
and therefore for oecefficy fuch grants are by conftruction ex oat of the general 
reftraint of this AR of 1. For 8s BreJox faith, fo. 247. Ind quod alias licituxs non off 
nerefſitas facit licitum , & neceſſitas at juve provator, | And if 
Biſhops not have power to grant ſach of ſervice aol! aeceſlicy for the life 
of the grantees, bat thae their eſtates ſhould depend apon incertainties, as upon the 
death, cracdlation, &c. of the Biſhop, then able perſons would: not ſerve them io 'uch 
offices, or at leaſt would not diſcharge their office with any alacricy, if they bave not 
ſach certain eſtares for their lives, as their predeceſſors had in/ the ſame off ces. Bar 
when tbe ancient office bath been to one, it is not of neceſlicy to grant che 
ſame to two, and therefore ſach grant is not exempted out of che general rettraint, no 
more thao if che Biſhop grant 2n office with the ancient fee to one, and afterwards he 
gracteth it in reverſioo to another, the ſame is reftrained by the Statute, becaufe itin 
oo of neceſſicy. And if che Biſhop might grant ſach offices to rwo, be might grant 
them without any limitation of lives, and by cooſequence is 5»finics. ſo if be 
eight graot it eo one in reverſion, be might grant it co others withour any himirarion 5 
and by the ſame reaſon he might grant itin tail or in fee, which ſhould be atrogether 
agaioſt the meaning of the ſaid AR of 1 Eliz And of ſuch opinion was Pophans 
Chief Juſtice, Ach. 44 & 45 Eliz. in Scawblirs Caſe. Vide 23 Eliz. Dyer 370.. 
Herne Biſhop of Wincbefter after the Statute of 1 E/iz. granted ro DoRor Dale a 
rent for life oat of the Manor of j#-l:baw pro confilie, &c. The Biſhop died; DoRor 
Dale, becauſe that the rent was void by the death of the grantorgbroughte an ation 
of debe for the arrerages incurred in bis life, agaioft his Executors : in which wo 

points are to be obſerved; 1. That che grant was not void againft the Biſhop bim. 

ſelf; the other, That although the rent was iſſuing our of the poſſc ions, and not par- 

cel, it was void by bis death. Trixzis. 30 Flix. rote. 246. inthis Court, The Biſhop of 
Cheſter aſter the Statute of 1. granted to George Bolton one Annuity of five Marks 

per ans' for bis life pro confolis inopenſs & impendends, which was confirmed by the 

Dean and Chapter, and afterwards the Biſhop died , Bolron brovghe « Writ of Ar- 

nuity agninT che foccefſor, and in his Declaration averred, That the predeceſſors of 
the Biſhop had granted reaſonable fees (but did not aver that this fee bad beeo grant- 

ed before) andaverred, that be was bows confliarine & in lege prrite ; und the opi- 

nion of the Court was again the Plaintiff, and therefore be never had Judgement. 

But there it was reſolved, That alrhough the ſaid Biſhoprick was founded ot-{ate time, 


4. inthe time of H.8. yer gram of offices of neceſliry ro age in poſſeſſion with « rea. 
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ſonable fee (che reaſonableneſs of which ſhall be decided in the Conrt of Juftice in 
which it ſhall depend) 15 good, and as hath been (aid, exempted our of the general re. 
ſraint of the ſaid AR. And the Court took no regard to that, that it did not appear, 
That Ed: Green one of the grantees died. For admit char he died in the life of the 
ſaid Bilbop, ſo that now agaioft the ſacceſſor one oncly bath the office ; yet the prace 
by force of the ſaid A of 1. is void as to the ſucceſſors, quis que wal inchoate ſwn; 
principie, vix oft ut bmno peragantsy exitn, & qued initie non valet, trafls temper non 
convaleſeit. And the Statnte of 1 Eliz. bath at the tune of the grant «djudped it 
; vojd as tothe ſucceſſor, which no ſucceeding accident can make good : No more than 
-+ if a Biſhop woke a leaſe for four lives, and one dieth in his life time, ſo that now there 
are but three lives, and afterwards be dieth, yet it ſhall not binde the ſaccefſor, al. 
-Ahough that all other circumſtances required by the Statute of 32 H. 8. be ob- 
/ _ ferved. 
5- It was Reſolved, That the grant of any ancient office to one with the ancient 


| < -/ "hee by a Biſhop, ſhall not binde bis fucceſſor, if it be not confirmed by the Dean and 


Chapter. For fach grants are not, as appeareth before, reftrained by the Statuce of 
1 Eliz.. and therefore remain at the Common Law, and by conſequence ought to be 
confirmed by the Dean end Chapter. 

Alſo no regard was had by the Coure, That it did not appear that Jobs the Biſhop was 
dead; for n»per Epiſcopm dorh imply a tranſlation, or other removiog, as well as 
deach, but itisall one; for if be be cranflaced, depoſed, or otherwiſe removed, the 
grant is void againſt the ſacceflor. 

Laſtly, although it doth not appear, that there was any faccefſor at the time of the 
diſtreſs (for put caſe there was not avy ſucceflor then made) yet it is oor materia); 
for the grant did determine by the death or removing of the ſaid 7ebs the Biſhop. 
And afterwards this $erm, was given for the Plaintiffs Simen Sreaxten 2nd 
Henry Knep, and againk the ſaid Jobs Green who claimed the ſaid office. 

Note Reader, The fſabjet of this Caſe is but ſmall, and the conſequence greet : 
And whereby force of en Exceptioo in the Statute of 1 Zkz. any Archbiſhop orc 
Biſhop might with the conſent of the Dean and Chapter convey any of their poſſef- 
fions to the King, his Heirs and Saccefſors, of any eftate whatſoever, Our Sove- 
raign Lord the King that now is, of bis Piety and Devotion to Religion, and for the 
Honour of i, and that fuch poſſ:ffions which were given by his Progenitors 
Kings of England, ſhould not be converted to private uſes, Hath at bis firſt Parlia- 
ment, and by authority of the ſame, reftrained them ro make any Conveyance or 
Eftore, either to bimſelf, or to any of his heirs and facceſiors. And fo you wifl un- 
derftand what aRts an Archbiſhop or Biſhop may do concerning their with- 
ont the aſſent of the Dean and Chapter ; and what be may do with the afſenc of the 
Dean and Chapter ; and what he may not'do, although they be with the afent of the 
Deans and Chapters. 


—— —— 
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- Hill. 16 lac. in the Common Pleas. 
Whiſtlers Cale. 


N a Quart Impedit by Jobn Whiſtler Gene. Plaiotiff, and Fobw Biſhop of Oxford, 

and 1/eac Singleton Clerk Defendang, for the Church of 1hitechwreb in the Coun- 
ty of Oxford: The Caſe was ſuch; Queen Ektoberh was feiſcd of the Manor of 
Whitechareh, to which the Advowlon of che ſaid Church of zyhucchurch was appen- 
dant in her demeſa as of fee inthe right of ber Crown, and ſoſciſed 24 Apribs, ninth 
of her Reign, by ber Letters Patents demifed the ſaid Manor with th'appartensnces to 
Williem Smith, except Advowſons of Churches, 8c. jor 21 years, and afterwards 
the Queen 22 Afay, 27 of her Reign, reciting the ſaid demiſe of the ſaid Manor to 
Welliaw Sith, with the exception of the Adyowſon, madeanceher jeake in reverſion 
to the ſaid #.Uiew Swith of the ſaid Manor with "appurtenances, except th'Advow- 


ſon, 


Aa 
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fon, and afterwards Queen £/:z died ; and rhe King that now is, in conſideration of 
ſervice, ac 6x corie ſcientia & mire mots, gramed t0 Sir George Howe Knight,” rorums 
ilad waneriom foe demininnm des Whitechurch is Com nefiro Oxon' cum [ni jrribu, 
wewbris, of pertin' wniverſsr. Ac onwnia & fingule demes, & adificis, &c. & bered;- 
rawents noflre quecunque predifte manerie frve dominio de Whiechuvch foue al'cws inde 
parcel} queque meds ſpeitan fove pertinen' cenidam Wilielmo Smuch per liter es patente? 
diflea naper Rrgine Eliz. ſab mage ogite ſumo Arglia pro termivo 21 anneram, exceptst 
que in tiſdem liters patemibus excipinntur, mentionar fore dimif}. ac peſtea per alias 1i- 
revs patentes ; and mentioned the leaſe in reverſion, end 1 which # alſo the like 
cieule, Exceptts que tn ti/dem liters patemtibus excipiuntay, mentions” fore drw:i([«, 
Ac ultorieu de whirieri gratia neftra ſpecials, ac tx certa ſcientia © mee man nefbry, 
damms & coxrediumu prefare Georgie Hewane Milii hared bus & affignats ſuns imper p.- 
txu emnie ff fugula meſnayia, fc. tenements fr adifto maneris five demitiio te $hyee- 
church queque mode fpefian' five pretin' fc. Damme niterim, & per preſentes pro nab 
beredibum & ſacceſſwibas mftres, concedimns prefer Geerygio Hewnne Milits baredib: 
& aſſignath ſais 1mperpetnoem predifium manirinm foo: lominium de Wiiteeburch, ac 
cetrrs ons Of fingula prrmiſſa ſuperins per preſentes conceſſa cam ce71ms peviin' unryer- 
þ1 adee plene of 1ntregre, & in tam ampli noch &- forma prout ts onmn'« * fongula pre- 
wile ant aliqua inde parcels ad manns moſftrasr, Cc. devenernnt, ac in menbu; hrs 
an exif}unt. 


Andif the Advemſon sppendace to the ſaid Manor of Whizechw-ch ſhall paſs dy +7) 


theſe Letters Parents, or oor, was the queſtion. And divers ObjeRions were made |, 


atthe Bar that the Advowſon ſhould not peſs : 1. Becanſe no expreſs mention was? 


made of the Advowſon ; andir is enaRted by the Starure of Preregative Regis, Cap. 4/7; UP | 
If. Quando demings Rex dat wel concedit alicus moreriam wil terram cums portiw, wb, = 
fariat in charts ſua vel ſcrigts expreſſaw wentienem de ſeeds milttam, advecationibus ,, 5 - 
eccleparnm & detrber, cum acciderint, ad ' maxerine vel terram pertio' , vunc bi 

diebnr Rex reſeron feb caders feeds & advent” cum ditibus, leet hnter alias perſonas 


nes ſnerint . Andin this caſe che King made not expreſs mention of the 
Advowion. The 2. Reaſon was, Thet when the King firſt granterh the Manor of 
Whuecherch exe pertin', without making mention of the Adrowſon, it is «s mach in 
F of Law, as if the Advowſon had been excepred in expreſs words , and then 
when by the latter clauſe the King granteth pred? wancrines cum pertin' ar catrye nid 
OF fingule premiſſe ſuperins per bs ng cram periin' univerſf;, ades plence 
& inzegre, Fc. this word (pred) hath r e £2 the Manor mentioned before, 
which Manor was granted without the Advowſon ; and therefore this clauſe deiag re- 
firained by this word (predif?) and by theſe words (& cetrrs emn's ib yoga pr e- 
wiſe ſaperiat pry preſenter cenceſſa) the Advowſon ſhaft not paſs : And yet pr" 
venture ( #3 © rms laid) if in the fame clanſe the King had gramed 1otam wancrinm ne. 
raw de whitechurch in Com” neftro Oxen' ads plene + inteyri, & m ram ampli ned: 
& form: prout idem marerinm ad manu! noftr as devinit & nods m manmbss neſts ex- 
Stir, ir might paſs. 2. Irwasobjefted, Thar the origins! gram is refit#ined by this 
word (ilnd) wacrinw, and by theſe fobſequent words, raidam i/ithelnn Smith per 1+ 
wa perrnies, txtepru que'in eiſdew Fterls paremtibas rxcigrantss, mentionat' foe di- 
wiſe & cortrſſa; m which demarfe ro Smith the Adyowion was expreſly excepred, and 
ſoopon the matter by this reference the Advowſonis exrepred ont of cis grant. The 
4+ O>zeQion was, That thefe words (excepti que in eiſdem terns patentibins excizinn 
rey) ſhail be an exception our of | the grant of che King that now 13, #nd thervpdinſt 
the expreſs exception, rhe | afterwards ſhall nor pxſs it ; for confiraSon 
C_ be made opon all the Lerters Parents, rhar one part may ftand with the 


- To which ir ww arfiveredind Reſolved by the Court, That when the Kings gram 
genera! refs doth refer tou certvitay, ir contains 3s much certainty, asf rhe cer- 
tainty had been expreffed in rhe grant it ſelf,” a)thongh that the certainty ts which the 
reference is, be nor of Record, bur lieth in averment by marter in p«is or infat, And 
fieftwas confideted, what che Cayrwar it this cafe before the Statace' of -Prerogative 
- And itwas agreed; Thr befpre thir Srathre, "If the King bad praveed = M#- 
nor to which an Advyowſorr was appendant, without comking wehuon of the Aro. 
0, 
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+ i» ſon, or without ſaying cvw pertiv', that the Advowſon ſhould paſs. And fo is the 
Ser rep | 3-22. That where the Earl Marſbal was feiſed of che Manor 
of A. to which an Advowſon was appendant, and gave the ſaid Manor to Kirg H. ;. 
ro him and his beirs, for which gift tbe Kiog gr to him and his beirs 50 Marks per 
anne, till be was infeoffed of ſo much as folly and entirely as be bad the Manor 
of A. of his gift; and afterwards King H.3- gave the ſaid Manor of A. to which the 
Advowſon was appendant, without ſaying c»w pertix', to the ſaid Earl Marſhal and 
tis heirs for che ſame 50 Marks, aod becauſe that the Manor was more worth by « 1. 
de ertix*, nor of his fees, nor of Advowlons, yet it was adjadged chat the Adrow- 
ſon ſhould paſs. And Mowbray Chick Juftice redearled, al King H. 2. bath 
given the Manor without ſaying caw perris', at which time the Advowſon paſſed by 
the Kings gift, as by the gift of avorber common perſon; and all times before the 
Statute of Preregat. Regis, Which Statute was in the time of the Grandfather of the 
King that now is : So that at all times before the Advowſon ſhail paſs by fuch giic. 
For which cauſe Judgement was given, That by Co H. ;. of the 
Manor, the Advowſon (bould paſs. And fo there it is » That beſore the ſaid 
Starnte, that by the Kings of « Manor, the Tenure by Eſcuage ſhall paſs. And 
all this is proved by the AR ir ſelf, which AQ bath altered the Common Law; for 

_ the words of it are, 7 axc bi's diebus rex reſervas fobi 14dew feeds & advicaticn' Ec- 

\ clifie, &c, and the book faith ſo it is proved by the words (biis diebus) began the 

, [5] Prerogative. And therewith agreeth 44 E. 3- 20. That by feoffment of the Manoc 

M4 


£/- "the bookin 39 E.3-21. that before this Statare the Advowlon ſhall paſs. 


C aid three caſes, 5. Advowſoos, K nights Services,avd the 
Endowments of women. For a Leet ſhall paſs without expreſs mention, or words 
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be Kiog 
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That it hall be « new 
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tod other Franchiſes which were hid, 

That all the ſaid Franchiſes ſhould pals, 

the {wid Adewr) (hl be renin this a 
4,90e 


Ande 


Fra 
anchiles 


g Part of my Reports. 18 Elzz, Dyer 359, 351» © ets | | 
As to the ſecond Objeion, Ie was apſwered and Reſolved, That it is frag, Thay'f 

the ſaid clanſc of hes phat of rang DI BO amend thee theo the Adyowian 

had not paſſed by the firſt c!aule, but by the addition of the Jacter clanſe, all the 

of the Letters Patencs taking efic ax 0oe time, che Advowſon ſhall paſs appendane : 

bag deſcriber) 

oy 


tate of 
it was ad. 


No thumberland, Cr omnia © fngula meſnagie, 5c. readita;, ſar vitie, & beriduer 
mexs in difle Comtarn No thumberland ſen alibi percel prodetts manerii, Fc. Thas 
the rents ao ſervices io the County of Camber land (hill paſs; for (predifZ) is but g 
deſcription ef. the Manor, aod theſe words ( «wi alebs ought fo bar ſpe. etiedt, 
And therefore inaſwach that in fach caſe all parts of the Fad rake eff at 008 
time, theſe words («xt abb5) (hall beioJ arof Law angexcdco the fick clauſe, 
and ſhall be of focb cM as if the King ed the Manor of D., ard 8ll rents 
and (crvices, parcel of the aid Manor.in the —_ of N., or cllewbere 8nd chac 
Rsnds with = Rule of good conftration, s. 16 wake ailthe words of tte Letters 
+ "6 accecding < the trye meaning of the King expreſl;d ig ther to take ef- 
cer, Pot | 
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the third Objeion, Although that the firſt clauſe of the grant doth refer to 
, Tenet ag hhemor, nmr yet by the middle clauſe all renements, 
_ inirg to'the Manor are granted ; and the laft clauſe b the Manor 
Sich Clpurranogced, &c. ts plent & integre, fo that the to the ſecond 
; , anſwereth this 81 , | 
Ong vurth Obje&ion, it was Reſolved without any difficulty, chat the Ex- 
ception ſhall be extended onely to leaſes recited, znd not to be 8ny exception out of 
the Lecters Patents of the fee fimple. And accordiogly Judgement was given that the 


Advowſon ſhould paſs. 


Tin. 1 1 lacobs, 


The Caſe of the Wardens of the Church of St. Saviours 
in Sowthwark., 


N an Information of Intruſion preferred in the Court of Exchequer by the Kiogs 
I Attorney-General, which is encred Hil. 5 Zac. Rot, 121, agaioft Thews Harvy, 
obn Marſbal, Abrahew Green, and others, for intruding into the Reftory of the 
ariſh Chorch of St. Seview in the Connty of Szrrey, 9 Offeb. 3 Fac. &c. Upon 
Not guiky pleided, the Jury give a ſpecs! Verdift ro this effe&t : That Queen EF; 
2abeth was feifed of the faid ReRory in her demeſa as of fee in the right of ber 
Crown, and by her Letters Patents dated 22 Feb. 27 of her Reigo, granted to the 
Wardens of the Pariſh Church of St. Seviexr of Seathwerk (who by fach Name 
were locorporated by AQ of Parliament, Anxe ;2 H.8. and fo found) the faid Re- 
Rory from the Feaſt of St, Aficbee/ then laft paſt for 2 1 years, by force whereof they 
entred, and were thereof poſſefſed , and afterwards the ſaid Queen by ber Letters 
Patents bearing date the 28 of Novewd. in the 37 year of her Reign, reciting the 
faid leaſe, per predifies liter as patentes port dat” 22 Feb. anne nuyer Reg. 27. confet® : 
qua liter w patents, of forum Fiatow, titulan, interefſe, trrminum annorum ad- 
bac futur' de & in premiſſis, dilefs ſubdit' neflri Themas Norton, Ce. gardiani d'fe 
Eccleſia partchialis mode habentrs, & ad preſent prſſidentes nebis ſurſum reddiderunt 
& reftiturrunt canceland, quam quidew ſw ſum redditionem accrptanme per preſenter, 
ſeiatu igitny quod «d bumilem petitionem gerds, & parechianer am dif Eccliſia 
fant Salvatoris ds Sentihypark, taw in confideratiene ſw ſun redditions pr edi? quam in 
conſider atione quod prediff nityer gardiani Ecclefia parcchial” pretif' peſt datum dif c- 
rum mfiraranm littraram patentions ener, wram ſufſicienem domnns 
aptam & convenientrs pro Schola Grammaticals ibidew trnend* infra parecbiam ſantti 
Salvatorsyy pretift pro ernditione putreruw rjiuſdem parechia ſampribus eernm + expen- 
fr erexerunt & edificauran , necuen pro fine 20 1. legalia monrte Anglia ad recepram 
Scaccarii neftri, ad »ſum wftram per prefato! mode gardiencs ſolmt”, demiſe the ſaid 
ReRory to the ſaid Thewas Norton, &c. now Wardcnvof the faid Church, from the 
Feaſt of the Annunciation of tne em 0) 1907s wn wb ro years; and farther 
found, that the ſaid Wardens at the time of the making of the ſaid feaſe for 50 years, 
ſarrendred and yielded up the ſaid Letcers Patents of 25 E/jz. to be canceited, and 
then paid'ro the Officers of the Court of Chancery the Fees for the cancelling of 
them, and of n Vacat of the enrolment of them; and that they then were poſſciſed 
of the refidue of the faid rerm 'of 21 years, but no Vecat was made of the corol- 
ment of ehe ſaid Letters Patents ; and that the faid Defendants and others being War- 
dens, bave entred into the ſaid ReQtory by force of the ſaid laſt leaſe pred tempore quo, 
Aod if the entry of the Deferidants and Guardian wes lawfal or not, was the queſtion. 
And this Caſe was oftetrergued at the Bar in ſundry feveral Terms, and Sow this 
Term it was argued by Sir E4: Bromley, Sir Pawes Althew,” and Sir George Snigge, Ba- 
rons of the Ex , «nd Sir. Lawrence T afield Chief Baron: -Andin this Caſe 


three Points were Reſolved. 


1, That 
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1. That there needeth not any aRtoal ſurrender in this c2ſe, becauſe that theſe 


words, meds hobentes & ad preſens poſri/enter, Cc. prove, That at the time of the 
making of the ſaid Letters Patents, che Charchwardens of the ſaid Pariſh bad the ſaid 
term of yearsin them; and therefore it expreſly appeareth, char che Kings intent 
was not that th: y ſhoald make aoy ſurreader before the Parene, bur that by accepting 
of the Letters Patents, they having the e:rm then in them, their eftate for years ſhould 
be ſfarrerdred. And where the words are ſur/am reddidernnt, & reftiturrunt, &c. in 
the Pretercerfedt cenſe, it is obſerved, That the words are, wode b.bentes &+ ad prefers 
peſridertes ſurſum reddiderant & reftituerwnt, &c. which istrue in conftraQion of 
Law : for in Judgement of Law the furrender doth precede the rew leaſe; and in 
many caſcs the Preterperfedt tenſe is put for the Preſent tenſe, =s Dedimi® & Con 
reſtimua, for Damus & Corcedimuas, &c, To which furrender in Law the King ex- 


pre fly #greeth by theſe words, qu+m quilew ſurſum redditionem acceptamias ;, and v4 


the King is not deceived thereby, nor prejadiced in eftate, incereft, value, or remedy. 


) 


Ar:d although the leſſees were a Corporation aggre of many, and conld nor Al —aoa 


make an expreſs ſurrender without Deed in writing onder their Seal ; yer they might 
by 2n a& in Law ſurrender their term withont writing, for fertior & potentior eff 


d ſpoſitio legis quam bom ni, ns in 37 H.6.16. If a man bath imereſſe termini pro tore / © * 1 

P 6 / to w 

mine annum £0 begin ut Michaelmas, he cannot expreſly ſarrender this intereft, «<< wy 
Bot if he taketh a new leaſe for years, this acceprance is 8 farrender in Law of the fica © 
firſt leaſe. So if a Prior with rhe conſent of his Covent maketh a leaſe for years -/\ ,. 54: 240 
rencring rent; If che Prior by deed expreſly releaferh che rent and dieth, the fac- //,/ £4 
c:\ſor ſhall recover the arrerages : bur if the Prior had ouſted the Iefſce and died;,..- 
this diſcharge in Law ſhoo!d diſcharge the reot which incurred during the ooft egainft W We Fo 24. 


the ſucceſſor, as it appeareth in 34 H.6.21. 

And this conftruftion and no other fiands with the mcaniog of the Letters Pa- 
rencs. Butif ewo conftraRtions may be made of the Kings grant, then the Rule is, 
When ir may receive two conftrotions , and by force of one conffruftion the grant 
according tothe Rul: of Law way be edjadp . and by another it ſhall be 
taken to be yord : then for the Kings Honour, benefic of the SubjeR, ſuch 
conftruQion ſha!! be made, thar the Kings grant do effect. And therewith «- 
greeth Sir Job» Afolins Caſe in the eighth Part of my 

2. It was Reſolved, That the delivefy made by the Wardens of the ſaid Letters 
Patents in Chancery to be cancelled, &c. (which* was part of the confideration) by 
their hands withour writin?, was ſufficient, und 2s much ast & t todo; and 
it belongeth co the Lord Chancellor or his to have cancelled them, and ecyery 
one ought to do what belongeth to him to db, ** Wen 

3- It was Reſolved, That che finding'df rhe payment of 20 7. needed not be 
found, which was one of the confiderations of the leaſe; for the ſameis but a ſam 
of mon'y in the perſonality, 2nd affirmed by the King to be paid and fatisfied io time 
befor: the Patent, andſo perſona!! confid:- ation executed : and therewich expreſly 
ogreeth 37 H.$. By. Patents 4. r 

Note, Reader, I have ſeen divers Ferrers Patents milde nport like conſideration, 
and baving fach words , wodg baben; + poſſidens, and if none of them any aRual 
forrender- made. © See Berwick: Caſe in rhe fifeh Part of my Reports : and fee 
Altorweeds Cafe in che firſt Part of my Reports, betwixt which Caſe #nd the Caſe 
at Barn difference zppeareth. 
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Mich. 10 lac. in the Common Pleas. 


The Caſe of the Marſhalſea. 


Ichard Hal brought ao aRion gf Treſpaſs of Aſſeulr, Battery, Woundiog and 
R Falſe 1m iſforment againſt Wlbaw Stanley Halliam Richev d/on and R*ger C ante, 
That they 1 Jax. 7 ec Regs, did «fault, hurt, wound and impriion, and detained 
bim in priſon for the ſpace of three moneths, &c. The D-fendants as to all the Treſ- 
paſs, but the Aſſquit and Impriſonment, and keeping of him in priſon, pleaded Not 
guilty. And as to the Aſſaulc ad Impriſonment, &c. the ſaid #/it;em Stanley 30d 
williew Richardſon (aid, That the Court of our Lord the King, cailed The Court of 
Marſhalſea of the Kings Houſe, isan ancient Court of the King and of bis Progeni. 
tors Kings of Englend;, and that the ſaid Court is bolder, and time out of minde was 
holden, .avd led to be holden withio the verge, &c. before the Steward of the Court 


of Marſbalſea, and the Marſhal of the Kings houſe for the time being ; and that the 
ſame Court rime out of miode had JariſdiQion to hold Pleas of Treſpaſs, and Treſpaſs 
yn0n the Caſe done within the ſaid and the verge of the ſaid bouſe; and for 
all tbe ſaid time withio jy the Sl yas vi op ene w Mariget Manſobeti 
its pred dam Officgw gw, «fon, within verge of the ſa 
rar Steward of the ea of the Kings boulſe, _ 


the ſaid Of- 


Precepes and Warrants whacſoever iſſuing our 
f the ſaid Marſhaiſes. And the ſaid #4- 


bailed, they did preſcribe to bail the De- 
at the (aid plow Rs *w before the Treſpaſs, and yet is Mac- 
the Kings "th wy St,wlry the Ba- 
| i er Cents be Treſpaſs, 1- 21 7Jav.5 Zac Rep inthe 
ſaid Court of Marſha oY ff rob <li Be T be: Warre Eig; fo char of 
the laid Court, and Thews Yava/ear then Marſhal of the Houſhouid at Somrbweark 
within the County of Spryey, withio the yerge,&c. did there exLibue a Bil) 540k 
one T bemwaxs Ownftred then jn the cuſtody of the Marſhal of the Marſhaiſes of che ſaid 
Houſhold; of « Plea of Teelgpſompna 5 Caſc ; anddeclared, That the (aid Thews 
was indebted to the ſaid Roger in $0 |. for div:rs ſums of mangys by the ſaid 7 rows 
due to the ſaid Reger z and fo being indebced the ſaid Themes 11 Faw. 5 fac. Rog. at 
Hinges within tbe verge 
queſt, 


1 to pay £0 the ſaid Kgger the laid $o |. upon re- 

which he hath nor paid: Wheregpon the laid 7 hewep was bailed, god the ſaid 
Richard Hal and one Richard Petty became bis Bail. To which Declaration tbe faid 
T bewwar O#nſtead pleaded, That be made no ſuch promiſe, &c. which 1Ifdac was tried 
for the Plaintiff, aod Damages aſſeſſed and Cofts : whererpon the Plaintiff in the ſame 
Court had Jadgement ; and the Plaintiff gpon that Judgemene did ſane forth a War- 
rant in the nature of a Capias 3ga.oft the ſaid Tho: Ownftead, directed to the Marſhal 
of the Marſhalſes of the Houſhould, who returned Non eff invents : whereupon the 
Plaiotiff ſu-d forth & Precept in the nature of a Copies, to Arreſt the body of the ſaid 
T hi: Ownſlead, or of the ſaid Richard Hall and Richard Petty, according to the Cu- 
fiom of the ſaid Court ad ſatufaciend', dixgcited to the Marſhal of the Marſhalſea of 
the ſaid Houſhould : By force whereof the ſaid Marſhal of tbe Marſhaiſca by word 
of mouth commanded the faid #iliom Stanley to execute the ſaid Writ. By force 
whereof be did Arreft within the verge, &c. the body of the ſaid Rich: H:8, nnd de- 
livered him to the ſaid yiliam Richardſon Marſhal, &c. in execution, who detained 
bim 
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bim in the priſon of the Marſhalſea at Southwark within the verge in Execucion, Ibe 
Plaintiff roplied and ſaid, That neither the ſaid Roger Camce Plaintiff in the ſaid, Plea, 
nor the (aid 7 howas Ownftead Defendant in the ſaid Plea, at theUme of the extubiting 
of the ſaid Bill, was Servant or Servants of our Lord the King, or of bis Houſhold, 
Uo0n which the Defendant did demurre in Law. And this Calc was often argued at 
the Bar, and two points were moved. 

1. If an Action upon the Caſe upon Aſſumpſit for payment of a debt beirg made 
within the verge, de within the Juriſdiction of the Court of Marſhalles. 

2. Admitting chat it be not, Thenif the Defendants baving che Courts Warrant, 
ſhail be puniſhed for a falſe impriſonment, or not- And much was ſaid by them who 
were of Counſel with the Coor: of Marſhalſes, for the Antiquity, Honor and Jariſ- 
dition of the Court of Marſbalfes : For the Antiquity, that it is as ancient 8s any 
of the Kings Courts, as it appeareth in 4 H.6.8. And diverſity of Courts tit” Mar- 
ſhalſca, for the Honor, that Fleta Lib. 2. {ap.2. next aſter the High Court of Par- 
lament, addeth, Haber + C nriew /uam coram Stneſchalls ſme in anla ſua, fc. And 
Britton Cap.1. which is in bis Book in the Perſon of the Kiog, beginneth with the 
Court of Marſhs fra b:forc eny other, ia theſe words ; That the Marſha] of Our 
Houſhold hold Our Place within the verge, &c. And We Will, That the Earl of 
Nerfelk by bimſelf or another Knight, be artendant upon Us and Our Steward, to do 
Our Commands, and the Attachments and Execations of Our Jadgements and of 
Our Steward throu2h the verge of our Hoaſhoid. Io which atſo obſerve for the Ho- 
nor of the Courc, That the Judges bold the Kings Place, and that a man of ſuch 
Dignity as the Earl of Norfolk, is attendant to the ſaid Court. And they further 
ſaid, That this Court was of ſo bigh Juriſdition, that before the Statute of 5 E. 3. 
Fap.2. & 10 E.3.cap.2. That no Writ of Error lay of any Judgement there given, but 
in Parliament :. and by the ſame Statures their Errors ſhal} be incd and redceſſed 
io che. Kings Beach. And as it appeareth by Flets, That Court of:old time for the 
greater Honor thereof, was kept 10 «A#ls Regis, within the Hall of the Kings Ho- 
nourable Honſhoid. V <3 

And as to the JariſdiQion, they ſaid, That before the Statate of Ariiewl; ſaper 
Chartas, cap.3. That the Court of Marſhaiſes bave Jurifdiftion withio the of 
Pleas of the Crown or Criminal Cauſes, and of all Common Pleay, Real, and 
Mixt. And that before the faid Statute. the Steward znd Marſhiltof the Kings Houle. 
hold uſed to hold all the Pleas beforeſaid within the , aicdough that noae of the 
parties were of the Kings Houſhold. And now tbe ſaid AR batb.reficained them to 
three aRions oncly, 1. Contracts, Covenants and Treſpaſſes.z and that in three di- 
ſtint manners, 1. In Contracts and Covenants, when both” ace of the Houſhold. 
2. In Treſpaſs, wdeo one or the other party is of the Houſhold. .;. Of- other Trel- 
paſſes done within the verge, when none of the parties are of; the Houlbold. 
thac ftands with the words of the AR, 7. but onely of Treſpaſs of rhe Houlbold, 
of other Treſpaſſcs done withia the verge. . And the CootraQts 20d Covenants whi 
any of the Kiogs Honſhold bach made co anceber of the ſame. Houſhold ; 
expreſs words they have power aot oocly of Treſpaſs of the Hoauſhold, 
other Treſpaſſcs within the verge. And that the later words, (Which 
 Houſhold, &c. bave done to another of the ſame Houſhold) ſhall bave 

to Contracts and Covenants, and not to the clauſe concerning T 
theſe words (And of other Treſpals done within the verge) are yoid : For 
firſt of Treſpais of the Hoaſhold, and then in the latter clanſe ſhall bave 
the clauſe of Treſpaſs, the ſame clauſe (And of other Treſpaſſes done 
verge) ſhall be void, & gloſs viperins off que corredit wiſcers texttes. 
firongly relied upon an AR of Pariiament made withio two years after the ſai 
28 E.1. 5. amno30 E- 1. not printed, but remaining in the Treaſury, which is a 
expoſition of the ſaid former at, By which it is enaRted, That where 
Steward and Marſhal, the Court being maoy times near the City of Londen, 
queſts are taken of Treſpaſs, and other thiogs done within the ſaid City, berwixt 
of the ſame City onely, and berwix: rhem and Forreigners joyotly, or betywixi 
reigners ; Of which Treſpaſſes 2nd other things, the conuſans, by 
verge, doth appertain to the Sceward a" _ that all fach E 
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taken in Lewdew, and not elſwbere. Upon which it was inferred, That of all Tref. 
prifes within tbe berwize what perſons ſoever, the conulans doth appertain tg 
the Stewerd and of tbe Houſhold, which is an Expoſition by the H gh Court 
of Perliement, & contemperanda expaſitio eft fornrfſime in lege : So that as weil before 
the Stature of 28 E.1. as by the words of the ſame Statace, and by the At of 30 F. 
1. the Steward and Marſhal of the Houſhold bave Juriſd1Qion to determine all pleas 
of Treſpaſs . derwixt any perſons whatſoever. And they cited alſo the Statotes of 
5 E.3.cap-2- and 10 E.3.cap.3. by which it appeareth, That the Court bath not Ju- 
riſdiQion onely of Treſpaſſes of the Houſhold, but alſo of other Treſpaſſes. And 
they held that this word ( Treſpaſs) ſhell be extended beneficially for the JuriſdiQion 
of the ſaid Court, becaule their old Jeriſdiftion was fo much reftrained by the ſaid 
AR. And therefore they conceived, That all ations, the earry whereof is i® p/ac5r9 
rrenſgreſſionts, & 6. ſhall be within chis word (Treſpaſs) And therefore p'cas of 
Ejeftione firme, Treſpaſs quave clanſuw fregit, of goods imported, Aſſaulr, Battery 
Wounding, Treſpaſies upon the Caſe, upon Trover and Afumplit, and other Tref- 
paſſes vpen the Cole, ſhall de taken within this word (Treſpaſs) and the Jucildiftion 
thereof doth ih tothe Stewatd and Marſhal of the Kings Houſhold. And 
be ſhewed ot all times afrer the making 


canſe, yet the 
by Wrie of Brror. Al 


peace. ' And Deftoriend Student 150. the Kings Officers are bounden to 
Kings \yrits at their perils. Aod they cited and ftroogly urged the Book 
it 7 E. 3424 & 24. Where Alice an Action of Treſpaſs againſt one 34/5/54, of 
falſe Impriſonment t The Defendacr. ſaid , That before the impriſoament it was 
commended in che Marfhilfes, That if- as feme ſned the bouſhaoid of our Lord the 
nz; ſhe ſhoald br'aten 4nd impriſoned : and this £X{ice ſoed the bouſhold of the 
Kinf';' and that Jebu Cloydox then Marſhal commanded the faid #'iliaw the Gaoler 
eo Arrefther, for which be by tis commandment did Arreft ber, and for ſuch cauſe, 
and-we do ot conceive that ſhe canafign any wrong done by us. And there the Rule 
of the Book is, 'That Prifiew che Defendant did no wrong, whether the cauſe were 
aHownble or bot; for it behoveth that be be obedient to his Maſter, but alwayes the 
Geolet ought to teceive whoſoever. is ſene to him by bis Maſter, whether the cauſe 
were n{lowable or Hor. And there iſſuc was taken, whether the Defendant hed tbe 
PHindiff of the delivery of che Marſhal. So in the Caſe at Bar, che Officers of the 
CUISINES ity, bur ought to be obedient, and execute the 
Watrants add commadds of the Jadges of the Court. And apon this ground are tbe 
Caſe 12,13- 75 H4-37. 11 H.4.35. 9 H 6.20. 2 R.3.10, 21 H.5.22; 14 H.8. 16: 
Vid.'trnips E. 14 Aſſes 402. 32 E.t. ibidem378. 17 E. 2, Afſ. 373. 19 E-2. Scive 
te 31 Aſ« 19, 10-E.3. 47. 14H. 4. 24. 21 E.:4.66, 21 H.6, 36. 21 H6. 
" Batypon folema Argument at the Bar, it was Reſolved, That Judgement ſhould 
be inſt the Defendants. —_ 

And'ss 16 the fir point, it was divided into five parts. 1. What JariſdiQion the 
Cort of/ Marſhilſea bed at the Commoo Law before the AR of A-tical; ſmper Char» 
47 , ahwe'28 B. r. and therein the extent of their JaciſdiQtion was conſidered ; 
7. 1. 1n what aRtions the Court had Jariſdition. 2. To what place their Juriſdiction 
was circumſcribed, and to what perſons rheir Juriſdiction did extend. 


2- The 


i 
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2, The Reaſons wherefore the Common Law gave them as Judges of the Court of 


Marſhalſes, ſuck particulas and limited Juriſdiction. 


3. Confideration was had of the AR of Arricnls ſuper Chartas z and therein three 
points were diſcuſſed : 1. Wherefore this ARt was called Articali ſaper Chartas. 
2» What manner of AQ it was, whether Introductory of a new Law, or Declaratory 


of anold. 3- The fevers. parts of the AR were conlidered. 
The Aathorities of Law.in all ſacceſſions of ages &fter the faid AR. 
upon the caſe. 


+ The natare of this action 


As tothe firſt, ics to kuow, That the Steward aod Marſhal of the Kings Houſe- 
hold, bad before: the ſaid AQ wo diftint Apthocities; ae, they bad ſuch geoergl 
Authority in effe& as Jaflaces in Eyre had, for they were the Vicegereats io pare of 


the Chief Jaftice of England within the verge : Alſo the Steward and Marſhal had 
another Autbority, 4. to hold the Court of Marſhalſes, the Title of which was, P1a- 
cites Corona Ania wſpitii Downs Regia coam Sengfchate & Mari 

their fic Authority, they mighe bold all manner of Pleas of t 
mon Pleas, as well real and mixt, as perſonal. And the ſame appeareth by divers 8o- 
cient Precepts of Summans which they aſed to dire to Sheriffs, &c. to caule tocome 
before them all Pl:as, &c. the form of which was ſach; Rebertav filirg Jobarnu miles, 


Uade mabere 


i Re. 
Ex 
& 
prefer 7uftia' pro- 
exnes priſencs & 


fac in Arles ſua, qui 

mas; brovi dr Hew' _ conſnevit, & falſuw 
; gue brevi jaftitians exbibere 1, ca» 
you vices gerit in parte idew Seneſchalins boſpitti Regis, cums intereſt de excnibus «ttions- 
ba: contra paces 1nſre mites beſpitts, cc. recemer llatis & fone breth, cc, anditi 
queremes'i: injeriarnm in awla Regit andire & terwiinare «fſmmpt' ibs camear beffiar,, 
vel Maviſchalle an{e; wilitibss, vel «liquibus cornum, þ 1mner interefſe non peſſane. Et 
64). 3. Habrt Soneſtbalin: ex wir: nie officis ſui predifiats purftctew poecedends ad wi- 
lag ationes th billa imjunyendi, Of emnia & faguls faciend' que ad Piers 

8 1ene> 


101, prout [mperins difl um eft, pertinent faciend', hoc tantums excepts 
ments intromitteve non debes fine brevi. Andchereit Thac the Sec word, &c. 
te'd this Court in An/4 Regis; nod what authority] in Eyre had to bold Plas 


of the Crown, and all common Pleas, rea}, mize and perſonal, you. may ſec in the 
Mirror of Jaftice!, (ap.2. Se.3. where it is ſaid, The Kings do right uoto all by 
edeir Juſtices Commſſeries errants alligned to all pleas. Yide the Stacuce of weſt. 2. 
cep.1T, Brofton lib.3. cap.7. fotoy, ce. K ly. Britten cop.1. G6 £:2.: Afiſe 496. 
4 E-3.41,42.6 E.3.35. 27 Aff p.1. 15 H.7.5.6. And it is to be obſerved, That be who 
is priſonerto the Kings Bench, is = caſtedia Mareſchells Aeareſchalcia deamini Regis , 
and he who is priſoner to the Marſhalles, is in enfledi: MMareſobails Mareſchalia bij 
vs down; Regis. And thereby alſo it sppearerh, That the Steward, &c. wices geredst 
capitals Faſticiars. And therewith agreeth Brutes cap.1. who wrate in 5 E.1. which 
is before the Statore of «Artical: ſapry Charters ; and that the Marſhal of our 
Houſhold bold onr place within the verge of our Houfbold, 8nd that bis Office cx- 
tenderh it ſelf to hear and determine the Preſerrments and Chapters of our Crown 


when 


By force of 
Crown, and of Com- 
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—_— wr 1 ſee it good. | And note, Thar theſe Chapters were thole' which Juſtices 


in Eyre charged the Jury to enquire of, as it appeareth in Bratton, Lib.g, Tr. 2, 
Cap. 1, fel.116. And therewith agreeth the Mirror of Juſtices, which Book was alſo 
written before the ſaid AR of 28 E. 1. To the Offices of che Chief Juſtices belonp 
les torcionſne: des Judgements & Erros, Oc. and fo belongeth it ro their Office to 
hear and determine all plsints made of perſons] wrongs within twelve miles of the 
Kings Tonne}, and of Gaols delivery of priſoners deliverable, and to determine a4 
much 8s is to be determined by Juſtices Itinerants. And iſo Brees faith (who wrote 
a|ſo b:fore the ſaid AR) L56.3. de Attionibus, Cap.7- fol. 105. Habet Rex plares {« 

1145 in quibus diverſe «iones terminanter, & ilarum curew babet nnaw propriam ſficu; 
anlem Regiam, & Puſticiar' (apitales qui proprias canſa! Regis terminant, & aliornn 
emrium, per querelam, wel per pivileginw, vel per hbertatows. 

As to the other Authority, the Steward and Marſhal are Judges of the Marſhalſes 
of the Kings Houſhold, and this Court at ebe Common Law hath a particular and li. 
mited JaciſdiRtion. ; 

1. InreſpeR of the cauſes ; for they as Judges of this Court had not Juriſdiion 
bur of Pleas of the Crown, #nd of three particular common Pleas, s. Pleas of Debe, 
Covenant and Treſpaſs, vi c arms, asof Batcery, goods imported, but not of Treſ- 
paſs Pnare clenſum fregit, Ejeftione firms, Aion upon the Caſe, Divinwe, nor any 
other perſonal 8Rioo, norof any real or mixt aRtion. 

2. Inreſpe& of the perſons; for in Dcbe and Covenant both the parties ought to 
be of the Houſhold, And the ſame alſo appeareth by Fleta bb.2. cap.3. $1 avtem de 
alique familiari Regis (that is, avy of the Kings Houſhold) fiat querewonis, prims 
Summoneatur, 2: Attachinwsr, 73. Capiatur, &c. By which ic appeareth, That the 
Treſpaſs ought to be vi & arwws, and not upon the Caſe, otherwiſe 8 (opic! lay not 
at the Common Law ; and alſo that it fofficed if one of the parties were of the Kings 
Houſhold. But foraſmach as the Steward: and Marſhal had at the Common Law 
theſe Aathorities, the one general, and che other particular, and both Courts theo 
holden in «v/e Regs; andcharebey bad the genera] Authority but at will, and bad « 
fixed eftare for _ lives in = other, they _—_ eheir Court of the Marſhaiſcs 

colour of the ſaid general Authority many cauſes which by the Law appertained 
DP to the Juriſdiction of the ſaid Court. wh oe 

3. InreſpeR of the place to which their Jariſdiion was circumicribed. And that 
appeareth by Flets hib.2prep.2. Infra metas boſpitis continextes 11. leweas in circuits, 
and the Mirror of Fuftice; before. . And that was the Law before the Statute of 1 ; R. 
2. £4p.3. butthe ſame limiterh the 12 miles to be accounced about the Tonnel of our 
Soverni dthe King. And the Lord and Marſhal being (o reftrained, they in- 
vented div ans and devices to- enlarge their juriſdition, and to encroach upon 


rhe Common Law; aod therefore if in th: Obl-gation or Covenant, &c. meotioo 
was made of diſtreſs of the Steward or Marſhal of the Kings Hoaſhold, or ooe of 


them, they uſed to hold ples thereof, altbough cbe Obligation or Covenant wer 
made ont of the verge. - And atſo they uſed ro hold conuſans of Debes and 4 


nowve infr 4 virge- 
debuit fone brevi Regis 
ſua ; Ex quia volngt 
pes. Fuftic' gui edrrant, 
de loce cerre dr quo potuut 
vi/ms 
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viſme firs, quod execur'o predifta locum nan baberet, & qued alind di:eret & reffonde- 
vet , wel pro indefen/s &- convitle baberetur. Another invention to increaſe their ja. 
riſdition, was, That although chat none of the parties were of the 'Houſhold, yer 
they would came themſelves 1n the ples and count of the Kings Hoaſe, and ſo as they 
conceived,co ftop the perty to contradict it. But to conclade this point, it 8ppeareth 
to you, g60d Reader, needful to know what the Law was before the Statute of 28 E. 
1. the Anthoriey of the ſaid ancient Books of Breflen, Britton, and the Mirror of the 
Juſtices, arc very neceſſury ; and altbough perhaps one may know the Law apon the 
oid Stacutes, yer they ſhall never know the true reaſon of the Interpretation of ther, . 


liars. 

As to the ſecond Point, the ancient ftyle of the Court of the Marſhalſca was, Pla- 
cits Cone anle be fpitis Domini Regis texta corars, Ce. by which words aule boſp:t55, 
is proved, that at leaſt one of the parties ought to be of the Kings Heaſhoutd: For 
how can the words be ale beſþites denvins Reg, when none of the parties is of the Kings 
Houſbold > And ic was obſerved, That thoſe of the Kings Houſhold are Aulici, and 
that is the reafor that in Suits there before the Steward and Marſhal, it need not be 
alledged thac the Plaintiff or Defendant was of the Kings Hoaſbold, for the fiyle of 
the Court, 25 appeareth by many Authorities, doth imply ic. The fecond reaſon is 
becauſe the proceedings in the ſame Court is by Bill in ceſpeR of the priviledges of 
the parties, avd not by origioal ; and the Court of Ny ry es. her 
mon ples by Bill withoot priviledge of the Court. The chird reafoo, That the ſer- 
viceand attendance of the Kings ſervants was ſo requilize and ne to the King, 
thac the pleas inthe ſaid Court ſhould be alwayes rather > 
out of the verge, then be ſhould loſe the attendance of his ſervants : and if — 
bold betmixt forraigners, what reaſon is there that the pleas ſhould be diſcooti 
nued by the Kings remove ? Ard RG the Kings Houſhold decide 


the cauſes, when nooe of the parties is of the d | iff peeefien de 
parties are of the Honſhold for the neceflity of the Kings ſervice, but noe when none 


of the parties are of the H:uſhold. In Afich. 42 & 43 Eliz. i 


Hal brought 8 Writ of Error againſt Jones of « judgemene given in 
powders of the Market io the City of Glenrefter, for Jenes Reg: 
Ghoxcrfer, becauſe that Hall bad publiſhed flanderous of bim, s;. Thac Mr. 


Jenes and his Clecks have by colour of his Oftice exrorted and gotten 300 1. per axe” 
by anlawful means for mary years together, above their ordinary fees, for provi 
of Teftaments, and granting of Adminiftrations. And the judgement was re 

for gwo Errors; 1. Becauſe the ſaid words did not concern any thing touching the 
Market, and therefore the Court had not juriddition of it: Bat if one flander any 
one who cometh into the Marker, io any thing which conceracch his Trade, an ation 
lieth by bim. 2. Ic appeared in the Declarauon, That the words were ſpoken before 
the Market, and got within the Market: For as the Court hath not . juriſdiQion bat 
for things concerning the Market ; ſo it bath not jariſdition for matters concerning 
the Market, if chey be got done in the Markete Vide  & 3 Phil. & Adar. Dyer 131. 
Vie. Bratton 334- 13 E.48. 7 H6.19 13 H7o1g. the Statute of 27 H.6. cap'y- 
17 E.4.cap.2. 80d 1 8.3.6. by like reaſon, it ſhall be agaioft reaſon that pleas 

be coram Seneſcbails & I1ari/calle boifitii dowiniregss, of ® thing which doth not 
concers «ny of tht Houſhoid. The tourth Resfao, ex congrws, jt ſball not be comely 
that any Carman of other Mechanical perſog ſhell ſauce another in the fame Court, and 
draw them in axiaw r1g4, where the Court was origively holden , for they bave 
Bot veſiinments anbice ; and therefore it is recorded by Lete the Evangelift, cap.7. ver. 
27 Dixil adturbem, quid exi:ftus videre bomtinem mollibus wiftimentis indutum t Ecce 
9% in veſts ſpecie/a ſui > in drlicits ag nent, 1 dewwidws ſaws. And the Com- 
mon Low doth regard convemiency, and doth not allow any thing which is andecent, 
nor thac which is agiinft good manners. +5; Ar the ſame Parkament, z. axxo28 E.1. 
c4p-5. it was Enated, The Chancellor and Jagices of his Bench ſhall follow him, ſo 
that be may beve ac all times near him ſome that be learned io the Law, which be adle 
duly 


if they know not what the Law was before the making of them : and there it is trae, -/ A 


Dned multa igr er emu que nebis mon laterent fo unternumw leltio fait mbis fami- © 
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du y to «ter ail fach marters 8s ſhajl come ro the Court at all rimes when need ſhatl 
require, And it #ppeareth by divers Records {ubſequenr, That the Chance!lor and 
the Jadges hsd their Purveyors, &c. and that accordingly Purveyance was male for 
them; as it appeare-hin Rott. Pat.10 E 2, parte 2. Membr. 10. F2E 3 prorien. 
Memby.; 3. tl 4 E.3- at which time the Court of Kings Bench becsme Reſident and 
s1i the Picas there being coraw Rrge, And by the ARt of 4 E.z. it was prombited, 
That re Parveyance ſhould b: tzken great nor ſmall, but onely that the Poryevors 
of the King, Queen, and their Children, take not corn, &c. But by the (:1d Ac of 
28 E 1. the general Authority of the Steward did vanoh, inaſmuch 8s baviog re- 
gerd to the ſame, they were but the Vicegerents of the C hief Juftice, when be bic- 
lelf was preſent, in preſentis major u ceſſat fotrft as miners 3; and yet ander colour of 
their ſormer general Anthority, they encroached much upon the common Liw And 
it was obſcrved, That after the making of this AR, that the Coure of Marſbaiſea of 
the Kings bouſe bath not bolden any Pleas of the Crown, becauſe the Juftices of the 
Kings Bench were to follow the King , and therefore they have uſed to bear and de- 
termine Pleas of the Crown within the verge by force of 8 Commiſſion of Oyer and 
Terminer, in the Vacation time, for ntbe Term time when the Kiogs Bench doh fir, 
all Commiffions ceaſe, Vide Katherine protes Cale in the fourth Part of my Reports. 
6. The reaſon why this Court was Im eed to theſe three Actions, war, becavſc that 
one of the Houſhold who live th of tus Salary or Penſion, oftentimes bach occaſions to 
borrow moneys, and to make Covenants with others of the ſame Hooſhold, for sp- 
pare! and other neceſſaries ; and for Treſpaſs vi & «rms, as Battery, carrying away 
of goods, &c, they bave JuriſdiRtion for the preſervation of the peace, as betore is 
faid. +7. The reaſon wherefore the bounds of the Marſhaiſea are called the verge, 
and thac bis Jariſdition is coofiged within the verge; is, becauſe che Marſha! porres 
wvirgam (que fign'fical pacem ) corans Rege per ſpatinuns 12 hencarnw, Ge. & de wigs 
predift dicitur virgata, and beyond that the Steward and Marſhal bave not any J«- 
riſdition. as »ppeareth in Flets (16.2: cap.4. 

As co the third point, -; The confideration touching the AR of eAvrricali [wer 
Chart«,, Tt was Reſolved, That Avticals ſaper Chartas, is as much us to ſay, Exple 
nation's ſuper Chartas ; and the ( hartes here mentioned, 'are the Great Charter, and 
the Charter of the Forr |, and ſoit appeareth by the Preamble. Becauſe thac che 
points of the Great Charter of Liberties, #2d of the Forreſt. &c. and in Pierce de 
Saltmarſprs Caſe, the Book faith, That Here chief Juſtice m6 E.7.73. made to be 
read the Explanations upon the Charters, s. the 11 Chapter of Chomperrty : By 
which it appearetb, T hat Articals in this cafe doth fignific Explanetionves ; and fone 
ſay, quod dicuntur Artienli quia arflant ad ebedientiem : But then it will be asved in 
whar part of Magna Charts may any thing be foand concerning the Court of Mar- 
ſhziſea> To that it wis anſwered, That the 29 Chapter of Mawr Charts, doth 
exterd to the ſame ; for there it isensRed, 2 nod nubw liber beyne capiat ar, vel impri- 
ſenttury aut diſſeifietar te hiber' texto) ſws, wel de libertatibus, vel liber' con/urtvd mibus 
ſau, aut mil.getur, ant exulttnr, ant alique meds defliruatur, nec ſuper eun ibimus, nec 
ſuper ewm mittemns nifs yor lepate judit* porinm ſnorum aut per legens terre. By which 
AR every arreſt or imprifonment, atid every oppreffion apainft Law is forbidden. 
Theo, if \any againſt ehe Law d6 nſurp any juriſdiction, and by colour thereof arreft 
and icopriſon a man; 'or in any (minoes by colour of &n uſurped Authority opprefs 
any man. (which is a manner of defttuRtion) againſt Law, he may be puarſhed by chat 
Sratute,- And berault che Steward und Marſhal of the Court of Marſhalſca bad cn- 
croachcd to them juriſdiftion in-divers caſes which did not b:long ro them, and by co- 
lour thereof awarded Peecepts ſorectinies to arreft the body of the Defendant, and 
ſometimes by cologe' of Exceortion to'ſell the goods and chattels of the Defendant 
apaicft-Law, which is awopprefſion by colour of Juſtice, and a manner of deftruQion, 
for this cauſe rhis third Chaprer was enacted for Explenstion of the ſaid Great Char- 
ter, #5 to the juriſdifdion of the faid Court of Marſhilfſes. So thacthis AR of Ar- 
ticuli ſuper Chartas, is not Imtroduttory'of a new Law, but an Explanation of che 
Great Charter, which was Decleracory'of the old Law of England, But it appear» 
eth alſo by this third Chaprer, che parts' whereof are now to be confidered. This 
Chopter corcerning the Court of 'Marſhiiſea is divided into two general parts. 
1. Into 


— 


———— 
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1+ inco the freamble.” 2. Into the Body of the AR. - In the Preamble three things | 
are propounded. ro be remedird by the Body of the AA, 1, Ofthe eftarev of Stens cs 


and of the Minrſhals, that is, concerning their Jariſdiction by force of cheir Offices in 


which they bave eftares, 7. for their lives within the Conrt of Marſhalſes.- 2. Of che 
pleas which chey oughrro bold, by which it sppeareth that this © hoprer was deciara- 
tory, for che jntent of this Chapcer was to reduce the Cobrt of Ma: fhalles to «'s tus 


and lawful jurifd:&ion, rhe which this word- (oxght) doth import. And therefore 


this AF doth make demonfirauon what pleas they ovghreo bold, which well sgreeth 
with the tale Ar1icnls /uprr Chirras, and with che Book of 6 E.?. the Explanations 


vas the Charters, that is, of the” common Law. The 3. is, bow they ought co hold 
their pleas:. \The Body of, the AR doth puriverbe parts of the Preamble; «nd firſt 


of all,the prview thereof  dorh extend onely to the Court of Marſheilea of the Kirgs 
houſe. Ave the piexs which they ought ro bold, the body of rhe AR hath made de- 
cleracion of three points z ' 1. Of che Cauſes, 2. Of the Perſons. x. Ofthe Place. 


' Far the cauſes, the purview of the AQ is in the Negative, in pare abſolotely, 2nd in 


part with an excluſion. Ir is ordrined from henceforth, That they held nor ples of 
Freeboid ; aod thar is abſolore : nor'of Debt, nor of Covenant of-the people ; bac 
the ſame js with excluſion , firſt to rhe canſes, bur onely of Treſpaſs done withi1 the 
Kings bouſe, and of orber Treſpaſs done withio the verge, and of Contracts and 
Covenants: So that theſe words (bas enely, Fc.) do redace, ns to the cauſes, the ja- 


riſd:Rtion of the Cour: trois origios) Inftxution, -. to «ons of Treſpaſs, Debr and 


Covenang, .and all other pleas arc exc:uded. As to the perſons, If this At had noc 


made aoy particular declaration, 2s zppeareth before, they ought to have bad the pri- 
_——_— the houſe, -. in TreſpaG, where doth, or at lesſt one be of the bouſe ; nod 
io 


of Debr and Covenant, where both are of the Honſe, and of that alſo this 


| bath made cxpreſs declaration. And the Expoſition in AMichetbern; Caſe in 
the 


Part of my Reports was affirmed for Law. And fee there ao AR paſſcd boch 


Houſes of Parliament, «nas 1 R.2. and fee inter priitiones! Parliaments, anne 1 Ec 3+ 
Londen 10. That cherethe Steward and Marſhal, after the ſaid AR. did encroach to 
them to hold other pleas than of Treſpals, Debr and Covenant. As tothe place, the 
Starute hath reftra:ned the ſame to the verge onely | 
certain inventions of che Steward and Merſheito increaſe bis JoriddiQtion, as to plens, 


z *nd becauſe ther by colour of 


ons and precin@, this Scatuce bath enacted, That from benceiorth the Steward [75] 


not pics of Deb or other thing, bar berween the people of the Houſhould. fo 


that che voluntary holding ples of Nebes beiore the Steward and Marſhal by For- 
OO any juriddition, bur rbe ſame was ouſted by this AR 
2s 40 Qn 
Thot they (hall bold oo pics by Obligation made ar the diſtreſs of the Steward or of 
the Marſhal, by colour of which, as it «ppeareth before, they 
not onely when the parties had not any privi bur alſo of ceaſes which <&1d nor 
belong to their juriſt Rion, and thoſe allo 
that which F/ec« hath before reported, and who bath well expreſſed the true 
and ſenſe of the two laſt Branches, which of themſelves were full of obſcurity. As 
Stem ry n wy mu ne AR hath three brao- 
: 1. Thar no plez of kT s, except the party were attached by 
them. 2. And they ſhall then plead 
pleaded and determined before that the King 
verge where the ſreſpaſs was done. 3. And it foir chance, that they cannor be de- 
termined within the Lines of the fame verge; Then the ſame pless ſhell ceaſe defore 
the Steward, and the mamers be derermiaable at che common Law. 'And it was ob- 
ſerved, Thatalchough rhe Steward and the Marſha) are both Judges, yer in this left 
clauſe, as many in Flere, the Steward was onely named, 
and therefore had the direQtion of the Courr. And the coactufion of the body 
eo mes on And if the Steward or the Marſha] do avy thing agaioft 
coaſequence, that by the AR of Parliament axve 18 F.z. cop.7. it is canted and com- 
manded to be put in execution. , 


encroachment upon the common Law, And alfoir is farthcr enaRed, 


our of the verge, as appeareth 


from day to dey, fo ther: they may te 
. dot br ot ge Be 


becauſe. be was the 


the 


it ſhall by bolden as void. And this AR was of ſogreet profit and 


And #s to Authorities io L:w, chey are copious, and of four ſeveral cacures. 
Geeses I, The 
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ballet 


. , aitbough 

yet che party grieved ſhallbave bus Action vpon the Statute agriof 
the party who again} the Statute, although tbe words of the Stature do not 
giv: aoy aRion to the party, but the James 4 cookegquenr, and «thing implied in 
every thing forbidden by aoy Statute. And.this appearethby the ſaid Book of + H.s, 
30,31. where the party grieved hath ao aRion apon this tatate ; and 4 E. 4. 77. an 
action pponthe Starmte of 2 H. 5. cap.7- for nor delivermgof, the Libet. The Tales 
or novs Ngr7Aiiens, fe:t03.2 Book ourdend approved in 39 H. 6. The Diverſity 
of Courts 1p2. F.N.8. 241-5, Amanſhalltere averment in 20 action brought a- 
gainſt bim is the Court of the Steward and Marſhal, That he was necof the Kings 
Houſhold at the time of the Treſpaſs or Cantrart made; or thee the blainnff was not 
of the Houſhold, wide Stanford lib. cop.yi Abd this point is Reſolved by Parliament 
in 15 H.6..c4p.1- where ite recited, Thatiche Steward 2nd Marſhes! of the Kiogs 
houſe andcher Deputies, -heve holden pleas of Debr, Detioue, and other perſonal 
plcts betwixt people which were not of the ſame houſe, making mention in their Re- 
prin rar nary cm nb Cn « 
the parties leages and- , that them- 
ſelves or the plainuff ate mor 40yo m 7 aygne the Laws and Statotes in 
thoſe caſes maide ; provide: h;"That they ſhall nor be eſtopped by ſach Record, &c. 
Jer goo wor rr 99> That &bey or the ſaid plainciffs were 
not of the ſame bouſhold, at the time of fach ples or fait commenced, the ſaid Re- 
cord or other matter withia be lame nowichftending. By which AR the ſaid inveo- 
tion to increaſe their juriſdicion was takeo away, which was dur « declaration of the 
common Law, aaappeareth» by-che faid Book" bf 3 H.6. Efeoppel 18. and 10 H.6, 
13. See the ſaid Atteof '0;641;1 B.3.'1 Ris 5 Eg 10 Eg. and 33 Hip rt, 
And it was abſerved, that-every AR made concerning the Marſhaiſes , doth ei- 

ther reftrsio ereagiaia their juriſdicgzon, end no AR doch adde any thing to ic. 
- Avto rs on in gfe. 38 E.;. in the Treaſury coram Rege, 
That | ingn ation of Detinue, was reverſed in the 
Kings Beach, becauſe they had no power @ hoid plea in ſacbaRion; and therefore 

19 theSt a H.6. id the Priamble, 'the ation of Derinae is ill recited. 
Ia he 293 &128, Conſanr7. and 32 H.5. Parchoſe Calc ci- 


Paſs {ecandurs guid, 2. 

addition, no more than they can hold ples in an aRioo of Treſpaſs upon: Tyover, or 

ailment and Converfioo, or the bike; but onely of Treſpaſs fSmwpliciter, wi & arms ; 
| | and 


—Aetoa —— ——— "Y 


Part X. The Cale of the Marſhalſea. 


and alſo of ſuch Treſpaſs in which any Freehold cannot come in-debate, as is aforeſaid; 


And according to this Reſolution it was adjadged in the Kings Bench, Hil. y Fae. Reg. 
Retr. 876. in feremy Grate! Caſe, That Judgement given in the Coure of Marſhaiſca 
in an a100-vpon the Caſe upon Trover and Converſion, wasreverſed, becauſe the 
Srature doth net exterd co Treſpaſs upon the Caſe ; and therewith alſo agreeth AMdi- 
chelborns Caſe. But althouzh that this ation of Aſſumpſit opon penerai confitera- 
tion, qued ind-5/tarxe exiftic, be againſt the Law, as appeareth in F/ade; Cle inthe 
ſourth Part of my Reports, yet if they bad Jariſdiftion of the cauſe, their proceed- 
ing therein was not void, but yoidable by Writ of Error. But chereof ſha'] be ſaid ar 
jarpe in the diſcuſſion of the ſecond poine, which now followeth. 

2. It was Refolv-d, That the aRion well leth againſt the Defendants : And dif. 
ference ws token when 8 Court hath juriſdiction of the cauſe, and proceedeth i»v+r/o 
erdixe, or erroneouſly, there the party who ſaeth, or the Othcer or Minifter of the 
Court who «xecateth the Pri cept or Proces of the Court, no action liech 8g 
them. Bue when the Court hath not jariſdefion of the-cauſe, there the whole pro. 
ceeding is cor aw 76% 7udice, and «ions lie 2painſt them without any regard of the 


Precept or Proces. And therefore the ſaid Rale- cited by the other lide, ;. 2s juſſu 


judicy aligned feceris (but when he barh not juriſdition, 0» off judex ) non vidernr 
dele male feciſſe, quia porer neceſſe eff, was well approved, bur it is not of neceſſity 
ro obey him who is not Judge of the can'e, no more than it is a meer firanger. For 
the Rule is, Jadiciamw © non /n+ judice datum nutine off momenti. And the ſame fully 
appeareth in our Books. And therefore in the Cate betwixt Bowſer nnd Colin: in 
22 E 4.33. there Pigget faith, That if the Court hath not power and autbority, then 
their proceeding is corew no» jwdice : As if the Court of Common Pleas bold ples in 
an Appeal of Death, Robbery, or aoy ocher Appeal, and the Defendanc is atcainted, 
is core wor jud:ce, which all the Jodges agreed. Bat if the Court of Common 
Pleas in a plea of Det doth award a {opiar againk « Duke, Earl, &c. which by the 
Law doth not he sgaink them, and the appeareth in the Writ it ſelf; yet if the 
Sheriff arreſt them by force of the Copies, altbough that the Writ be againſt Law, 
notwithſtanding, inaſmach as the Court hath juriſdition of the cauſe, the Sheriff is 
excuſed. And therewith apreeth 38 H.8. Dyer 60.6. The ſame Law, If a Juſtice of 
Pezce m1kethn Worrant to arreſt one for Felony who is not indifted, although that 
the Joftice erreinthbe Warrant, yet he who maketh the arreſt by force of this War- 
rant, ſhall not be puniſhed by Writ for ſalſe Impriſonment; becauſe that be is Judge 
of the cauſe; and cherewith agreeth 14 H.$,16. Batif one'be indicted before Jo- 
tices of Peace and confefl th the Felony, and bath a Coroner, and becometh an Ap- 
prover, and miketh an Appeal, ſuch Appeal before the King was adjudged void, as it 
appearething H 4.1. and2 H. 4. 19. See 44 E. 3-44. and the reaſon of this Caſe 


Acts © 
(as ſome ſappoſe) is, becauſerhar che Commiſſion of Peace extendeth onely ad in- / 54 SA 2 Ad 
quirendam (3. to inquire before them) andienduw & terminandum ; and fothe appeal ©, © 


of the Approver is out of their Commiſſion, becauce that the Approver doth noe. 
make his appeal before the Jaftices, but before the Coroner, and the Coroner record- 
eth the ſame to the Court. But the ceaſon-which is given io 9 E.4.1. is, that the Juft'- 
ces of Peace have noe power to #ffipn bir a Coroger, no more-than they can inquire 
of Treaſon, as it is there bolden, becauſe it is not within their Commiſion, So where 
the Sheriff who is preſcribed by the Law to bold his Torne within the moneth after 
AMichaelmas, &c. boldeth his Torne after the moneth, and raketh an inditment of 
Robbery at the ſame Torne, and the inditment is by Certiorari removed into the 
Kings Beach, by the advice of all the Joftices the party-ſo indited was difcharged, bi- 
that the inditinent wes atrerly void, and coram nox jadice, ſoraſmuch as at that 
time the had nor authority to hold the Conrt. And ir was ſaid by the Jaſtices, 
Thac if 3 mag hath a Leer which hath been hoſden ar a certain day, if be boldeth the 
of x ie Br that ſach Court holdemis void, 2nd withonr warrznt : o:berwiſe 


iv'it of = Coart Baron. - But if the Coorr of Common Pleas bold plea in Debe, Treſ- 
paſs, &c. wittſh tan origins), it is not void, for they are Judpes of theſe pleas, and it 
cinhot be ſaid thac the proceeding i cor am now juadice. And therewith agreeth 19 E. 
4-8. Andrherewith. in the very poiot, agreeth the ſaid Book of 6 R.2. That Judge- 
ment in the Marſhalſes, when none of oy is of the Hooſhold, is avoided by 
131. plex 
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plea without 8 Writ of Error, which proveth that the ſame is void. Vide 20 E,4.16, 
22 £.4.31- and1o H.6.13. it is agreed ia the point alſo, That in Treſpaſs before the 
Steward and Marſhal, if none of the parties be of the Houſhald, there it is coraw 
now judice, becauſe they exceed their power. The ſame Law, 1f they bold plea out of 
the verge, as it is boldenin Pls. Com. Plats Caſe 37. and the ſame agreeth with the 
Rule, Extra territor im 100 dicenti non pardt wy 1mpwne. Vide 22 Aſ.64. Ple. C 0-394 
b. 37 eAſ. p.17- 39 E: 3+ 33,34+ 39 Aſ-p.5. 7 H.4-27, 11 H.44 36. 35 H.6,32. 
22 E.4.33. 1 R.3.1. 2R-3.2» 5 .7.17.6. 9 H.7.12, 21 E,3. Barre271, 3 Mar. 
Dyer 135. And with this difference all the Books are well reconciled. And as to the ſaid 
Caſe of 7 E-3. 23,24- by the Common Law it belongeth to the Office of the Mar- 
ſhal to keep the Court from Whores, 8s appeareth in Fleta cap.5. Meeſchali interef 
virgatam © miretricibus omnibus protegere & deliberare, & babet Mareſchallu: ex conſur- 
radine pro qualibet meretrice com' infra metas beſpitis invents 4 d. prixs' die, que fi ieruss 
in ball:va (wa inveniat”, capiats? & corem Seneſchall inbixbtaut” #5 boſputia regis, regine, 
& liberersw (ſuerum, ne torus ingrediatur, & nowina 1arum imbrewient', que þ+ ute- 
rum invents furrint boſpit' ſecutrices, tune ant remantant is priſons is vinculu, aut 
ſpomte pred] heſpitia abjarent ; que þ exten tertis nuents fuerint, confderabitur quod 
thy cis irefſeria & tendeaztus, gue quidew fi quarte invenient', tune ampuicuur 
els ſuperlabia, ne de caters concupiſcent” ad libidinew. The lame beiog the Law, it ap. 
th, that the Report of the ſaid Book of 7 E.3. is ſo obſcure and imperfeR, that 
much of the ſabftance of the matter ought to be ſupplied by i 
And the Chief Juſtice inthe concluſion of his Argament did oblerye, That all the 
Caſes in which before there was diverſity of opinions betwixt this Court and the Court 
of Kings Bench, are now unanimouſly Reſolved, 1. That the general count in an 
aRion upon the Caſe Nocd cum indebitarns fait in foch a ſum, ſaper /c of nwphe, 
eden emit theemnſo af the Dee chbongh ic appeared Uethe pier wes 
fach caſe De plant 
bave an ation of Debt, well lieth, as it was Reſolved in S/adrs Caſe. 3. has by 
Aſampſic of the Teftator, &c- to pay « Debe or Duty, ap aftion upop tbe Caſc lieth 
againſt Executors, &c. as it was in Parcbons Cale in the g Part of my Re- 
ports. 4- This caſe of Juriſdiction of the Marſhelſcs is cow adjodged by barb 
Courts, s. inthe Caſe of Ferewy Grey in the Kings Bench, and in the Caſe at Bar io 
this Court. Againſt which Jadgements there is no opinian 10 any of our Books, bet 
as beſore appeareth, many coocurriog in terms with them in al} the points now reſolved. 
So that our Succeſſors, 8s | believe, mey take ap the ſaying of the Prince of Poets, 


Hand uzqaam nes, cavcia ne; neg, curia dfbie 
Audivit paguere, enume [ed [ranger rodem, 
Et ſentirs eadems, atg, eadew decernere wellet. 


Paſch..1 x 1acobi, in the Common Pleas. 
Leonard Lovies Caſe. 
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meſn a5 of fee, *nd bedillue T bows; bis eldeft Son, wilkew , 
and Ricberd Levies, (which Hilliam efcerwards bad iflye Lenerd. 
painuff} And the ſaid Zowerd rhe Grandfather, 26 Septgmb, axxv 14 
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Deed did enfeoff Rybrri Prideanx Elgq;, Hamfrey Specer Elq;, and others, and their 
heirs co the uſes and jncents in cer: gia lndeptuces tripartite of che ſame date expreſſed 
and declared: Thatisro ſay, Of the Manors of Rillaten, Prage/ly and Willeſtrorth, 
and of the Manor of 4fal/axd to the uſe of Lyonird Lovies the Granglather for bis 
life without impeachment of Waſte ; and afterwards to the uſe of ſuch fermors cr 
tenants to whom be ſhould demuſe any part of the premiſes for or duricg life or |:ves, 
and for apy term of years, 8s in any ſuch demile or demiſcs ſhall be hmited and zp- 

ivted, &c. ard afcerwards to the uſe 3nd performance of the laſt Will and Teſta- 
ment of the ſaid Leonard Lovies, and to the ule of fach perſon and perſons ſeveral to 
whom the ſaid Lronerd the Grandfather by bis laſt Will ſhould demiſe any <ftate or 
eftatcs of and in the ſaid Mancors leaf mentioned, or of any part of them, according 
to the true iptent and meaning of his (aid lat Will; and sfter the performance ot 
bis laft Wall, to the ule of the ſaid #5/154w Lovier, andfothe heirs males of bis body 
;faing ; aod for defeulr of ſuch iſſue, to the uſe of Hamfrey Levies and the beirs 
males of his body lewſully begotten ; and afterwards tothe uſe of Richard Loavies,and 
to the heirs males of his Þody lawſully begotten; and for defau' of ſuch ifſae, to the 
aſe of Zranard the Grand/ather, and the beirs males of bis body upon the body of 
Jhes bis wife begotten, and afterwards eo the uſe of the heirs females of the body of 
the ſaid Leenerd the Grandfather ; and for default of fach ifſuc, to the uſe of the ſaid 
Lemnard the Grandfather, aad his beirs for ever : And of the Manor of H«axton, to 
the oſe of the ſaid Leeward the Grandfather for his life without impeachment of Waſte, 
and to the jike vſcs #8 aforeloid, Saving that the ſaid Hawfrey js preferred as to this 
Manor before #i/liaw, and then to #liew, with ſuch remainders over as is aforc- 
faid : And of the ſaid Manor of Troveſquie to the like aſcs as 8foreſaid, Saving that 
Richard Lewies is preferred to this Manor io temeinder to bim and bis beirs wales of 
this body, before 1#4/liaw 2nd Hemfrey, and afterwards to the ſame uſes 25 is aforelaid. 
Ja which lodentares there is a power of Revocatios, 1. Thas if the ſaid Leonard the 
Grandfather ſhall be minded or diſpoſed to alter, change; ar mee void the ſaid feoff- 
ment, vel aliqnrr nſnes ceornndew manerivwnm /eu dliguers fiarow wil ftatns qui ac- 
geſeerat ( {x4) (hold grow, or ſhould be execuced by resfor of any uſe or uſes 
in any of the {aid Manors, &c. Or if the ſaid Lemerd the * ſhould be dif 
poſed to have agaio the ſaid Manors or aoy pert of tham ; or yo give or diſpoſe of the 
ſaid Macers or any part of them, in any other manner than they before are limited ; 
or 0 have again the ſaid Manors or any of them to kim and his heirs, as is bis 
former eftzze, and cherevpon Zoonerdthe father by his Writing ſealed with bis 
Sex) and with bis own Hand, ſhoald notific and fignifie his will and pleaſare co 
the ſaid Roger and Hamfrey, &c. That then after foch notice and fignification in foch 
Writing a»aforcſaid, fnch 8nd ſo many of the ſaid Manore whereof he ſhould mike 
ſach notice or fign\ fication io ſoach Wriciog, ſhould be all cevoked and utterly void, 
and ſhould he to the uſe of the ſaid Loongyd and his beirs; and thet the ſaid 
then ſhoald be ſeiſed to the wie pf the ſaid Leeward the Grandfather and his heirs for 
ever, Leylenio form nſoreſard to be made, alwayes exceperd and repriſed. And after- 
wards, s, 26 Aprilu, anus 14 Eliz. Leonard Lovie: the Grandfather purchaſed to 
bam and his brirs of Gewge- ighy Eſq; the ſaid 8 acres, ip which, &c. and afterwards 
:16 Adertii," T8 Eliz. by bis Writing ſcaled with bis Sea), and ſubſcribed with bis own 
Hand, reciting his fai S—_ PEIy nav Tr oe laid Writing to the (a;d 
Roger, Hunnfrey, &c- did revoke and make void the ſaid feoffmene concerning onely 
the ſaid Manors of Rillatew, Prugelly, and wills/werthy, and of the ſaid Manor of 
Afalaxnd (the Berton there onely-excepred.) And further declared and ſignified to 
per >) hm er cm eng! we lndentoces which con- 
tained id premiſes (except before excepeed) ſhould be utterly fruftrate and void. 
And the ſaid Lroxerd the Grandfather fo being ſciſed of all the aforeſaid premiles as 
the Law requireth, 20 Adert's, 18 Eliz. made bis aft Will in writing, and deviſed 
tha ſaid acres in which, &c. amongſt other things, 20 Thewes Lovies his eldeſt Son, 
by theſe words following. fry n ER 

I deviſe to Thewss Lowies my el{cit Son all my Manors, &c. within the county of 
(ormpall, wherein, or in which | tbe ſaid\ Leonard Lovies have or- bad any eftate of 


Anberigance, the lands by me {01d oocly excepred ;, and alfo atlmy Manors, Lands, Te- 
nements, 


[6] 
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and other the iſes, to bim by this my leſt Will g.ven. granted and brqueathed, ac 
cording £9 wan meaning, purport and effeR of the ſaid leaſe and leaſes ſo made or 
to be made. Provided alwayes, That if my ſaid Son Thewes, or any the iſſue malcs 
of his body lawfully begotten, alien, give or grant the premiſes or any part thereof to 
them by theſe preſents given, granted and appointed, other than to leaſe, demiſe or 
grant the ſ:me or any part thereof, to any perſon or perſons for term of any number 
of years, 2s may and ſhall bedetermined upon the deaths of any tbree perſons to be 
named within the ſaid'ſ- vera? leaſes, demiſes and grants, and whereupon the old and 
moſt «ccuſtomed rents and ſervices ſhall be yearly reſeryed,co have continuance during 
the ſame ſeyeral leaſts 7 Thatrben all the-premiſes for defagle of foch iſſue males of 
the body of the ſaid Thawer levfully begotten, or to be beporten, or ſo mach thereof 
as (hal be sliened, given, granted, or otherwiſe than as aforeſsid, by the ſaid 7 bomaz, 
or by the ſaid 'ifſae males, immediately upon every- or any fach alienatioc, gift of 
grant ſo made or to be made of che premiſes, or of any part thereof, contrary to the 
crue meaning of theſe preſents; ſhall remain 2nd come to my Son Wilieam Levies, and 
ro the heirs males of Wit body lawfully begotten ; and for default of ſach ifloe, or if 
the ſaid #3iView or any of bis iſſue males of his body lewfully begocteo, mate any 
manfer of alienation, gift or grant, otherwiſe than my ſaid Son 7 bewas, or otherwiſe 
than they may lawfully do by vertne of the Statate made in the 32 year of the Reign 
of King H.$. in that caſe'provided, or any of his ſaid iſſue males may lawfully do dy 
theſc preſents; Then all the ſaid premiſes, for defanit of fuch iſſue, or ſo much thereof 
ſo aliened, given or granted by my ſaid Son #/4iaw, or by any of the ifſue males of 
his body lawfully begotten, otherwiſe than as aforeſaid, ſhall remain and come to my 
Son H«umhey Lovies, and to the heirs males of his degocreo, &c. 

Ard afterwards the ſaid Zrovard Lovie: the Grandfather died ferſeid of the ſard 
$ acres of land, in which, &c. and of other the premiſes prove /ex pefiuleat, and that 
the ſaid 3 acres are holdeninSocage ; andthat the ſaid tenemeats deviſed by the (aid 
Will at the time of the death of the ſaid Zeenardthe Grandfather, were of the yearly 
value of 241. 14s. 10d. per an"wm,& wen ultre; and that the renements whereof 
the faid feoffment was made; and not revoked at the time of the death of the ſaid Leo 
nerd the Grandfather, were of the yearly valac of 55,1. 6s. 1d. And that the faid 
Manor of 7riveſquite onely is holden by'Kaights Service is Capire, and that the ſaid 
Lemerd the Grandfather had not any other lands, and that 7 bowes Lowie: xfter the 
death of the ſaid Leoxard the Grandfather entred into the ſaid $ acres, in which, &c. 
aod died without heir male of bis body, baving iſſue 7»/jes dis daughter, wbo took to 
her busband Robey: Deily Eſq; who eatredinco the ſaid 8 acres, inwhich, &c. And 
that the ſaid /i05eaw Lexics died, baving ifſve the ſaid Lecn&rd Levies inthe Writ and 
count mention-d, who encred ints the ſaid 8 acres, in which, &c. upon. the poſfeſſion 
of the ſaid Robert and Julian, and demiſed to the plaintiff, the faid 8.acres, in which, 


| bc. avi the Declaration is alledged, who entred ; upon whom the Defendant ty 


the 
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the commandment of the ſaid Robert Dixly and Julien bis wife, did enter and eject 
him. Andif the entry of the ſaid Zronerd Lovies the' teffor was lawful or nor, was 
the Queſtion, &c. - ' 12 Fas rams | | \ F 

Afrer that this Caſe (being of great difculry and conſequence) had been often ar- 44 . £6. cd ; 
goed ar the Bar; for'it began $ 7c. Regis, Retr. 4251, This Term it was argu'd by” ,.. 3, © 
the ſoftices, «nd it was concluded, Fhat Judgement ſhould be given again# the Plain- * |, / 
tiff, becuuſe thit theeatry' of 'the ſaid Zrovard Lovier che'(tffor was nor lawful. And © © 
in this caſedivers points were tmoved add refofved by che Court ; ſome upon the S:a- 
wuees of 328 x4 H.8. of Wilks; and fone xt the Common Law. 
Upon the fard Starates. » t- If « mar'be ſeifed of rhree- acres of equal yearly Ve- 
ſue, one of then being bolden of the King by Krights Service i» Capire, and baving 
ilue two Sons, giverh the vere holden, and one of the other acres, to bis yonger Son 
in egil ; by he harf'exernred his power, chat > xe ah A bis Will any 
pert of the chird «cre ; ark afterwards te purchaſed othice thi 


te acres of equa! yalue 


holden in Sdtage: Now he having the reveffion in fee opon the pift in tail 
(made to dis younger Son)and the three acres newly "bolden in Socape, can 
deviſe but twd;pacts of the ſaid lands newly purchaſed, in of rhe ſaid rever- 


fioo. _ | 
But ewo ObjeRtions were mode ageinſt the ſame, 1. That the reverſion doth de- [6] 
upon the eftace which was given in tail, according to the power and anthor ty 

given bir bythe Atts of 32 & 34 H.8. tothe $00,upon which Wardſhip oc 

Primer Sofia ſued and given by the faid Atts to the King; the ſaid rever 

upon the ſaid eftate tail, ſhall not hinder the deviſe of the other lands bolden 

in Socage afterwards purchaſed, becauſe the Kiog is once ſatisfied for the ſame. As 
if a men meketh « feoffment in fee of iands, whereof parts bolden by Knights Ser- 
vice is Copite, tothe we of 'dis eldeſt Son and his beirs males of his boly, and after- 
wards tothe uſe of bis yoager' Soo intail or in fee, and dieth ; if the Kiog be once fa- 
tified of the Wardſhip or Primer Seifn after the death of the father, and afterwards 
the cideſt Son dieth wirbour ue, not have ſs one her the deach of 
the elder, as it beth been often Reſolved, for the ſaid Starutes: were ſatisfied with the 
firſt. See inthe Caſe at Bar ; The ſaid Statares once wronghrupon the gift in tail of 
the acre i» Cape, and therefore the reverſioa'of the ſamt acre ſhall not reftiraia the 
deviſe of lands boiden in Socage newly purchaſed. 2. The faid reverſion is fraic- 
eſs, and not of any yearly value, as long a5 the eftate rail contibuerh, and therefore 
is not within'the ſaid As, for the ſame do not extend to foch herediraments which 
arenot of any yearly value, as it is reſolved in Batler and BaHr Caſe, in the third 
Part of my Reports. ; 
Batic was Reſolved, That the ſaid reverſion expene upon the eftate tail did re- 

' firain the deviſe of the whole Socage land newly purchaſed, by the expreſs letter of 
the At of 34 H.8. And further be it declared and enaRted, That all and fingular 
pron perſdns haviog ſole eftare, 8c, in fee fimple, &c. of or in any Manors, 

, Tenements, &c. in poſſeſſion, r. verfion or remainder, &c. holden of the King 
by Knights Service i» Capite : So withoue queſtion the deviſor hath an eftate in rever- 
fion of lands fo bolden, and by conſequence he cannot deviſe but two parts of the 
lands ſed. And us to the Caſe which bath been pac, than the 

brother in remainder, pony goon ne boon, ſatisfied. ſhall noc ſae Li- 

very, It was for ", ufe in words and meaning of the 

ET ed renner Ten dit this by purchaſe, and nor 8s heir co the 

eldeſt Soo, and therefore ufter bis death be canoet be in Word, or pay Primer Seipn. 

And therewith agreetrh 14 E7iz. Dyer 34. and Mathew WHene: Caſe in the g Part 

of my Reports. And {ke Chief Juttice ſaid, That it was reſolved in the Ki 

Bench, Hil. 35 EÞx. in ; Hewrds Caſe, That if a man ſciſed of lands in fee, [81] 

part of which is dolden of the King by Service is Capite, conveyeth two parts 

of —_——_— bis wiſe for life or io tail, in ſach caſe be 

may by his Will deviſe the reverfion of Tt, alchoagh rhar the Statute be {a 

the disjunRive, by «@ execated, or by his Will, yet the incenit of the AR was, char 

he ſhould have power to diſpoſe two parts entirely as to all eftates, and to leave onely 


the third part to deſcend, And the ſame appeareth by the words of che Stacace 
of 
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of 24 H.$. «.to give, &ſpoſe, will or afbgn by his Will, or aQt execmed, by himſelf 
ſolcly, &c. or by 81 theſe wayes of anyot them; which is 8s mach 8s to lay, cicher 
by Will, or by a& executed, or by them both. And as to the faid words of the Sta. 
tute / in poſſeſſion, reverfion or remainder) it was Reſolved, Where the (aid Leonard 
Lavie: bi:d a remainder in tail expeRant upon the eftates in rail himiced to his Sons, 
that ſuch remainder was not within the ſaid AR. And therefore if a1. be fevled of 
lands holden in Socege, and B. ſeiſed of lands in fee bolden by Knights Service 5» Ca 
pre, makerh # leaſe for life, or © gift in tail ro {* the remainder to ef, in tail, or in 
fee ; A- by bis Will deviſeth all his land holden in Socage, and dietb, hiviog the lefſee 
for life, oc ducing the gift in tail, the deviſe is good for 8il the lands bolden in 
for ſoch remainder is not withia the inteoCmenc of the Statute, but oocly ſuch remain- 
der which may draw Wardſhip and Marriage by the Common Law. As if « man 
wake « |caſe for life or for years, and afterwards granteth the reverſion for life or in 
til, tbe remainder in fee, and afterwards the grantce for life dieth, or the dooee in 
tail diech without iſſue, fuch a remainder which « now in poiot of reverſion, is with- 
in the Stacu:e, for the ſame by the Common Law ſhail drew in ſoch caſe Marrizge and 
Wardſhip, &c. And that it ought to be a remainder of fuch nature, appeareth by the 
words of the AR it ſelf next ſoilowing , Or if any Reats or Fervices incident to any 
reverſion or remainder ; for oo Ren: or Service can be incident to any remainder but 
of ſuch nature. 

As to the ſecond Objeftion, It was Reſolved, That there was a difference brraix: 
bereditaments which of their nature are not of any annos| valuc, as goods and chat- 
tzls of Felons and Fugiives, Waif, Stray, and the lige. (See for that in Batley and 
Bakers Caſe, and the notable opinion of Proſe: Chief Juſtice of chis Courr, io 32 H. 
6. upon the Statate of 1 H.4.) and things which of their nacure are of anoual v» 
lace, butin reſpeR of 8 gift or leaſe ab/g, a/:9ue inde reddexds, they are not, of any 
preſent value; as in the Caſe at Bar, alcdough that the reyerfion in preſeve is no; of 
any anousl y3loe, yet the land it ſelf is of annua! value, and therefore ſoch rever- 
fioa is deviſable, as it was Reſolved by Pophaw and Anderſov Chief Juſtices in the 
Court of Ward:, Tris. 34,Fliz., in Beding field: Caſe , where the Caſe was, That Ed- 
wond Bedingfield of Ptrangs in the County of Norfolk Eſq:, was friſed of fix Mx 
nors in the Counties of Nerfo/k and Suffolt, 1. of one in bis demeſa as of fee. ard of 
the others in tail, with the reverſion expeRant to him and bis heirs, z0d had iffuc T be: 
Bedins field ; divers of which Manors were bolden of the Queen by Knights Service 
in Capuce, and every one of them of equal yearly value. The ſaid Edeend by dis luft 
Will ia Writing deviſed-all the ſaid Manors to divers perſons and their beirs, Upon 
truft and confidence for payment of his Debts, and advancement of his Childres, 80d 
died , andthe eftate in tail which ceſcended co bis iſſue, was more then th- third pirt 
of the whole. Nowthe queſtion was, If the deviſe ſhould be void for a third part of 
the Manor in poſſc{lion, and a third part of the reverſions in fee; or if it ſhowtd be 
good for the whole entire Manor in poſſeffion, and for the entire reverfions. And 
cheſe doubts aroſe upon two Branches of the Statuce of 34 H $. the firſt is in theſe 
words, All and ſingular perſon aod perſons having « ole eftace in fee fimple in poſſe 
ſion, reverſion or remainder, holden of the King by Kanigits ſervice in chicf, ſb3ll 
have power, &c, to diſpoſe two parts : by which clauſe ic ſeemerh the deviſe ſhould 
be rYoid for & third part of the Manor in poſſeſſion, for the deviſor bad ſole eftate of 
the reverſion in fee holden by Knights ſervice i» Copize. The ſecond clauſe was, And 
chat the King ſhall bave, &c. for bis third part, &c. ſuch Minors as (hall deſcccd as 
well in tail as fee fimple ; and char the Will of every ſuch deviſor of and for the two 
parts of the ſaid Manors reſidue, ſhall and good, aibeit the Will be made of #1! dis 
fee (imple lands. By which Braoeb it ſeemeth clearly, That if the deviſor bad not 
any r<verſion in fee bur one'y the laid eftare tail, that the deviſe ſhould be good for 
#|| the Manor in pofſeffion, bur the beving of the reverſion upon the conſideration of 


the ſaid former clauſe, made the queſhoo: and it was erinoſa & dificallatk 
plenc, In which caſe was firſt Refolved by the eo Chief Jolie Tick ertrionis 


fee expeAant upor an Eftate in rail ſeck and fruitleſs, was 
cauſ: and reaſon aforeſaid. 2. It was Reſolved 
for two parts of the reyerfivns, 


within che ſaid AR, for the 
+ Thar the ſaid deviſe ſhould be good 
and for the whole Manor in poſſeſſion, and thot by 
the 


— 
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the meaning of the makers of the AR upon both Branches, to the end the debts of ( 82] 


the deviſor ſhould be paid, and his laſt Will performed, which was one of the prin- 
cipz] motives of the meking of the ſaid At; and fc determinate ſuit f:10/a ila queſto, 
Fide 14 El z Dyer 308. The Lord Pager being the Queens tenant by Knights ſer. 
vice 5« { apite, levied a fine tothe uſe of himſclt for life, and afterwards to the uſe of 
the right beirs of the Lord Pager, and died; the eldeft fon of full age ſurd Livery, 
and paid the value of the third part of the land in poſſeſhon, and the moity of the 
reverſion in fee, according to the uſual rate : which proveth, That the Acts of 32 
and 34 H.8. being io che affirmative, and which give beoefic to the King in reſpeR 
of the poſſe ffion, rook not away ſuch benefit which the Common Law gave to the 
Kiog for the reverſion of the ſame Jand. 

It was alſo Reſolved, That although bereditaments which of their nature are cot of 
any annual yalue cannot be deviſed, yet if they be holden i (opite, they ſhall reftrain 
the deviſe of Manors, Lands, &c. and ſhall make them void for a third part. For the 
bereditament holden by Knights ſervice in Capite, needeth not to be deviſable, And 
the Chief Juſtice in bis Argument for the more perſpicuity, divided the ſaid intricate 
and prolix Acts into ſeveral Branches: The firft Branch our of the AR of 34 #.8. 
which bath been mentioned before, All and fingular perſon and perſons having ſole 
efiarc in fee ſimp'e, &c. of and in any Manors, &c. The ſecond, Holden of the 
King by Knights ſervice in Copire- The third is out of the ARt of 32 H.$. Saving, 
&c. to the King the cuſtody, Wardſhip, or Primer Sifu, the clear yearly value of 
the third part of the ſame Manors, Lands, &c. The foarth clauſe is out of the Sta. 
rate of 34 H.8. May give, diſpoſe, will or aſſign two parts of the ſame Manors, &c. 
The fifth clauſe is out of the AR of 34 H.$. Ibst che King ſhall take for his third 
part, &c. ſach Manors, Lands, &c. as ſhall deſcend 8s well of the inheritance io fee 
cail asin fee ſimple. And out of theſe ſeveral Branches fix times were obſerved; 
for /udics efficiam «ft, ut re1ita tempera rerum nerere queſite tempore twtws exis. And 
emnia lewpre babrnt,  babet ſus tempers tewpws, The firſt time is rewpas babends, 
every perſon haviog, &c. The ſecond time is rempwe 11nends, holden of the King, &c, 
The third time is :rwypme diffomtndi, may give, diſpoſe, &c- and it is to know, that 
by ſuch diſpoficion there is « veſting either in the SubjeRt or the King ; in the SubjeR, 
either by aR ex-cuced by the Common Law in the life of-the Kivgs tenant, or by laft 
Will, which vefteth onely by force of theſe Acts; inthe King, onely by the death of 
bis tenant, for the Wardſhip or Primer Serfin veſteth in bim. The fourth cime is 
lewpus 47previards ſen eftimendi, the clear yearly value, &c, The fifth time is cexypues 

providendi, plenam tertiams partem, to deſcendin fee or in tail, a full chird part, &c. ro 
deſcend or come by deſccnt,as well of eſtate of inheritance in fee tail as in fee ſimple. 
The 6 time is by conftruRtion of all the parts,s.tew; #1 conwauandi ſex trmpus continuum. 
And it was bolden, that the ſaid three former times ought to concur, 4, the time 
of baving, the time of ho/ding, and the time of doping ought to concur together: 
- And therefore if a man be fſerſed of an acre of land in fee, bolden of the King by 
Knights ſervice is Caper, and of other two acres in fee holden in Socage, and the 
tenant enfeoffeth his youoger Son of the acre holden in chief, and of one of the other 
acres, To have and to bold to him and bis heirs; and afterwards he purcheſetb lands 
bolden in Socage, thbac in this caſe he may deviſe all the lands newly parchaſed bolden 
iaSocage, and that for three Reaſons. 1. Becanſe he had not any lands holden by 
Kaights ſervice «» { «pste at the time of the deviſe, for the ſaid Afts bave made a mar- 
riage or conjunRion of the lands which the Kings tenant bad in Socage, with the lands 
which be boideth of che Kiog by Knights ſervice in Cepite ; for the words of both the. 
Ads are Every perſon, &c.having Manors, Lands &c-may give,diſpoſe,&c. two parts of 
the ſame Manors,Lands,&c. And the Saving inthe ſaid AR of 32 H.8. is Saviog a third 
part, &c.of the ſame Manors, lends, &c.ſo that when the tenant bath conveyed che lands 
bolden 5: Cepi/e to bis ſoo,vow when he maketh bis Will of the lands newly purchaſed, 
he bath not any lands holden of the K.;» Cepite at the time of the deviſe, & the Starutes 
reftraio ooely the Jands in Socsge, which he bad at the time of the baviog of the lands 
bolden 4+ {apite- 2. The Atts give to him full power and authority to give, diſpoſe, 
will or aſſjiga two patrs for the advancement of bis wife, preferment of bis chddren, 
or paymenc pf bis debts : So that when the —_ _ given him power to convey 
ro 
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ewo parts (whereof the land holden by Kai ſervice i= Copite is part) the intention 
of the makers of the AR never was to preſume him who bath according to the AR 
conveyed the land, to have the ſame land for any intent or purpoſe. And as it is Re- 
Jolvedin Afight: Cale in the Eighth Parr of my Reports, Tris. 7 fc, Land which 
is coaveyed to one of the ſaid three ends cannot be ſaid covenous, becauſe it is war- 
ranted by the AR. 3. It was obſerved, the great benefit which the King bath by theſe 
Statures ; for the Kings tenants i» Cpire before theſe Statutes might have ſo conveyed 
the land to ſome of the ſaid aſes, that rhe King ſhould neyer bave Wardſhip nor Py;. 
wer Stifin, as appeareth in Sir George Curſons Caſe in the fixth Part of my Reports. 
And therefore it ſhall not be reaſon to interpret the Statute in prejudice of the Sub. 
je& 8gaioft the expreſs letter, - by a Saving of a third patt of the Kings lands which 
the Kings tenant then bad, to extend it beyond the words to lands bolden in Socage, 
which be porchaſed after he bad conveyed over the lands bolden in Capite. Bur the 
greater Queſtion was, That if Lunwud Levier bad conveyed (as was admitted) the 
land bolden by Knights ſervice in Copire to Wikiaw Lovies bis ſecond Son in fee, &c. 
with power of Revocation, fo that be bad power upon the land, snd might diſpoſe 
of it, If that ſhould reftrain the power of Zemnerd Levies to deviſe all the land in So- 
cage newly purchaſed. But the Chief Jaftice beld it all one for the reaſons and cauſes 
aforeſaid ; and ſo much the rather, becauſe the Statotes gave to bim power to give, 
diſpoſe, &c. two parts, &c. at bis will and pleafore ; fo inaſmuch as bis will and plea- 

fare appeareth to convey the land to wiliew, as is aforeſaid, with power of Rervoca- 

tion, be thereby parſoerh the power which the Starores give to him, which Nicol 

Juſtice granted. And 8s thefe Statutes have been put in ure according to the expreſs 

perview, 4 that damage bath accrued to the SubjeR, as in Yincen!s Caſe brief 
ly touched by the Lord Dyer, 22 Eliz. 367. It was Reſolved, That if the Kings te- 
nant wer Pr {apire convey the lands to the uſe of his wiſe aod her heirs, 
or to the uſe of bis youngeſt Son and his heirs, and dieth, his cldeft Son within oe, 
quarry. hm | = rr nd Yar wr —_ be ſhal} be 
in ward to the King, | y the expreſs purview of 
the Statute : So 001 ion ſhall be made for the benefit of the King againſt 
the expreſs purview ; and therewith Wray C bief Juſtice in Zatler 20d Baker: 
Caſe. And therefore if s woman the Kings tenant 5s Ceopite bath ifſac 2 Bafard 
daughter, and the lands to ber Beffard daughter, and dieth, tbe Kirg ſhall 
not have Wardfhip ; for if it be within the Stature of 32 H.$. it cough co be a childe 
in Law and truth, and not in repatation, as it is reſolved in 7 beywens Cafe, 17 & 18 
Eliz. Dyer 345. Vide 12 Elix. Dyer 296. and yet a Chancry in reputation was ad- 
J within the AQt of 1 E.6. cap414- 22 Eliz. Dyer 368. in the Dean of Pans 
. And the Chief Juſtice faid, Fbat ic was Reſolved in che Conrt of Wards, 
T viz. 25 Eliz. That where Sir Nicho/as Sir angs Knight was the Kings tenam of the 
Manor of Ha»fton, nnd of divers other Manors, Lands and Tenements holden 5s C a- 
pite in the County of Nerfoth, and Hammd Swaxge bis cideſt Son and beir apparent 
the ſaid Manors, Lands and Tenements of him bea« fids for money, #nd the 

ſaid Sir Nicholas died, the ſaid Heammde of foll age, and this macter was found by of- 
fice. Aad it was Refoived by 3-07 and 4=drrſou Chicf Juſtices, That be ſhould not 
pay Primer Soifln, for the words of the Statute are, g.ve (which implieth to be done 
ex mere liberalitate & weluntate : See Bratton, lib.2, cap.y. fo.rt.) Andalthough 
the words are, diſpoſe and «ſign, yet the conchuſion is for the preferment of bis ch1þ- 
dren, for every at ought to be alſo ex more liber abt ate ants voluu- 
rats, end accordingly it was Reſolved (a> then it was ſaid) in Pmrriges Cale in 12 Elis, 
And Revdels Calein 4 & y Phil. > Mar. 158. was Cited by every one of the Joftices 
in the argument of this Caſe. A man feifed in fre of land of Socage tenore aforech 
the ſame ro the ufe of his wife for Joyature in 32 H.8. and afrerwards 2 F-6. be pur- 

chaſeth lands botden by Knights ferviee i Capite, and of two parts ehereof meketh 
his Will ood Gicth, bis heir within age, If the Queen ſhould bave any of the Socr ge 

jand to mabe a full third: pare of the whole, was the queſtions And Reſolved ſhe 

ſhould nor, for thewords of the ARof 34 H.8. of Exphoztion are, avd having #1 

lands belden by Knightr ſervice: which-proverh, that the time of , bolding is 

Capite by Knights tervice, and of diſpoſing, ought to coocur. And + difference wel 

taken 
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tken and egreed between n diſpoſiiion, by act executed in the life of the deviſor, and 
by bis laft Will in writing. - Aod therefore if a men ſeiſed of laods in. fee bolden in 
Socage of the yearly value of 201. per annum, and bath not any lands bolden in (+ 
pice by Knights ſervice, and maketh his Will in writing, and thereby deviſeth the So- 
cage land to another in fee, and afterwards he purchaſeth lands bolden by Kaighes ſer- 
vice is Capite, of the yearly vaiue of 20s. and dieth, this deviſe ſhall n= good 
for all the $ocage land, for nothing is difpoſcd or transferred over by the Will, till 
the death of the deviſor. And there was sa union of the land holden i» Capire, and 
of the land in Soczge tenure, ſo that the time of baving, holding and diſpotiog, - did 
concar. And therewith agreeth che opinion in Butler and Bakers Cale. So, and for 
the ſame reaſon it is there beldeo, That if a man be ſeiled of lands helden by Knights 
ſervice is Copice, and of lands holden in Socagr, and by bis Will ia writiog deviſeth 
all the ſaid lands, and afrerwards alicneth the lands bolden 5» Copire, that this deviſe 
is good for the whole land in Socage ; and many other Caſcs of the lite eftcRt are pur 
ia Butler and Bukers Cale which you may fee there. And where the Statate of 34 H. 
$. laith, two parts as well of the ſaid Manors, Lands, Tenements, Rents and Heredi- 
taments, 8s of all and fogolar his other Rents god Hereditaments : Theſe laft words 
(as of all aod ſingular bis other Rents) caught to be referred co the beginning of the 
ſentence, s. baving a ſole eftate, &c, of or in any Manors, Lands, &c: bolden i» Ca- 
pice. For if he bath nor any land 5s Copite, be is not refirained to deviſe but two 
parts, for theo be may deviſe the whole : but theſe words were needſal to be added, 
for the begioning of this Bracch extendeth onely to enable the tenant to deviſe, &c. 
wo parts of the lands holden i» Capite ; and therefore it was 'needfal to adde, 
As alſo all and finguler his other Rents. and Hereditaments not bolden 6s Copite by 
Kaights ſervice : bur all the words together prove (as bach beea ſaid) that the time 
of beving, beldeng and di/ofong ought to concur. 
.  Asto the ſoucth time, s. From what time the value of the lands whereof che King 
ſhall have the third ſhall be taken, It was Reſolved, Thartbe valance of the lands ſhall 
be taken as they are at the time of the death of the Kings tenane, for then by the Sa- 
ving in caſe of aRt executed, the title of Wardſhip and Primer Seifin veſteth in the 
Kiog ; andincaſe of Will it alſo taketh effect for two parts by the death of the te- 
nant, and the third part doth deſcend to the heir, of which the King ſhall bave the 
Wardſhip or Primer Seiſin. So that rempars appreciends ought to concur with the 
time of the death ; but the time of veſting ao the Subjet by aR executed, and the 
time of vaiue, do not meet together. And the reſolation: of Vigil Parkers Caſe in 
the eighth Part ot my Reports, was cited, and agreed to be good Law ; where the 
Laſe was, That Yigsl Parker ſeiſed of the Manor of Fafteilin fee, holden of the King 
by Knights ſervice, as of bis Datchy of Lercoffer, axno27 Eliz. made a feoffment 
of half of the Manor to the aſe of bimſcl6 for life, and afrerwards to tbe ale of 
AMery, whom be did intend to marry, for hfe; with divers remainders over ; he mar- 
ried Mary Conc, and afterwards demiſed the other half to divers, for payment of 
his Debts and Legacies, and died: And it was Reſolved, That foraſmach as the ad- 
vancement of his wife is as well within the Statute, as paymene of bis debts, and the 
Statute (3s to values) principally taketh its effect by the death of the Kings tenane ; 
for this cauſe, although the eftate of the wife hath the. precedency, it was reſolved, 
;That the third part of the King ſhall be raken equally out of both parts, and not out 
of the half ſo deviſed onely and accordingly, as ic 8ppearcth there, it had becn re- 
ſolved divers times before. | _ 
 Asto the fifth time, 5. To provide a third part to deſcend, It is to know, That if a 
man ſciſed of certain lands, part of which-4s holden in C apite by Knights fervice of the 
yearly value of 601. per annww, all which lands are conveyed to one of the faid three 
naſes, and afterwards be parcbaſeth lands of the yearly value of 201. per axnwws or 
more, ir; tail or in fee, and leaveth the fame to deſcend for the third part to the King, 
the ſame is good. For this time to provide a third part, needeth not co concur with 
the time of baving, holding or diſpoſing by a& executed ; bot it ſafficeth if this time 
concur with the time of the valae, s. the time of the death of the Kings tenant : and 
this appeareth by the expreſs words of the Act of 34 H. 8. That the King ſhall rake 
for his third part ſuch Manors, Lnds, &c. as ſhall defcend in fee tail or fee fimple, 
| Hhhbhh 3 without 
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Las words of refcrence or refiraint, or any anion made of theſe lands, which 
icoed wich the land bolden is Capice by Knights ſervice, ts the order cluuſ:s afore. 
ſaid are- | 

the fixth time, -. 19wpne contiaanes, to ſome purpoſe time ought to conti- 
oy and in ſome caſe peſt werrew ; m/qoe ad wertew, the eſtate con. 
id three parpoſes, ought to contione till che death of the Kings 


bis Socage lands, good for the 
whole Socape land, for the eftate of the lands holden dech determine by bis death, fo 
that there was not any cauſe of Wardſhip by che Common Law. The fame Law, If 
the eftate of the land holden be defrared by Condition after the death of tbe tenaor. 
Vide 1 3 Elie.' Dy. 3+ The privity of the heir of the tenant oaght to contioue after 
bis deach z and therefore if the tecant x» Copire conveyeth all bis leods to any 
of the ſaid chree uſes, and afrerwards is rteinced of Treaſon, and afterwards he Girrd 
his beir withio age, is this caſe rhe King ſhall nor bave the Wardſhip, becevſe rhar be 
diech withour heir in reſpect of the corruption os the blood, as & was reſolved in Sic 


Everard Dighier Cake, Mich, 7 Jar. inthe eigith part of my Reports. 
- rn Ar x; If the wies lined by the ſaid Triparcit Re Toder 
tures to #iliew Levies in tail, with the remainder over, are in or not? of 


if the uſes be prefernly executed by rhe Starute of £7 H.8. of Uſes, in PFifiew Levies 
with che remainder over > Aad the Chief Juſtice held, That the uſes were in contif- 
geney, 2nd not execured till che death of Leone s Lovies the Grandfarber, for when 
be hard by the Gaid Iadratares limiced eo himſelf ay eftnce for life, and opon the met- 
eo make leaſes for life, lives or years, without any reſtraint of lives or yeary, 
then when the limication is farther co che ule of rhe performance of his Will and Te 
ſrarnent, and to the uſes of fach perſon nod perſons ſeveraily, ro whom he by bis laft 
Will Chall deviſe any eftare or ſtares. By theſe words without queſtion he may deviſe 
the lands to any perſon in tailor in fre, (for be hath power before to make leaſes for 
tires of years, withoet any limitation) and by cooſequence the uſe limited ro Ffiew 
Lovies in tail, with all the rewainders over, are in contingency. For where ic is doudt* 
fal or incertain whether the vic or eſtate limited in fſutar0 ſhall ever veſt in eftare or 
intereſt or ave, there the uſe oc eftare is ſaid eo be in contingency, becauſe opon « fol 


tare cohtingent KX mey either veſt or never veſt, as the contiogent ſhall And 
te obodiond becwixt ſoch a contingency a3 aforeſeid, and 8 limitation 
of cftates by words of contingency, which exrend ppon the limitation of former 


eftaces, and which veſt in eftacx vr iotereſt preſently to take effe@ in poſſeſſion i» f#- 
:xe; ims E.z.27 Fithews hexfes to Joby for the life of fobu, readring to wiliew 
40+. rent g the fife of z7/6lians, and after che death of Filkew to Fobn and dis 
heirs, this remainder to Jeb» carmor prefeatly veſt, becauſe peredvencere it ſhall never 
veſt in tſhare or intereſt, awd the coatinpent in this cule is the time of che death of 
William, for if Wiliew dicth, living 7obs, the remainder is pood, bat if W:#;ew overs 
live obs and dieth af:er him, the remainder is void. Yode Pls. Com. itn Colthi fs Caſe. 
Poſc. 36 Eliz. Retr.348. becween Ate and Hove in the Kings Bench, the caſe was 3 
That a fine was levied torhe wits of A; and the heirs males of his dody, till he or the 
heirs makes of his body harh done fach a thing, and after ſach thing done voto the uſe 
of another in tail, and dieth without iſſue wi any thirg doge, It was «djudged, 
That the rememder was in coatiagency, and never fell. If a man hath made fevers! 
leafes of two ſeveral acres of land for two fevers! and diftin rerms, us well in the 
Tommencemem 8s in the end, and afterwards makerh « leaſe of both acres, to brgin 
after the dreerminations of the ſaid ſeveral terms for 40 years, ic ſhall nor expeR ro 
begin afcer the lat leaſe, bar {hall veſt preſently in intereſt yeddewds frugula forgals, 
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% ic is djadped in Juſtice #ixdbam: Caſe in the fifth Part of my Reports, (and fee 


6 E.7.43. ® good Caſe. See Boraftens Cale betwixt Hinde and in the third 
Pace of wy Reports) for it veſts preſently in intereſt, to begin in poſſeſſion after the 
determination of s former term for years. But in the Caſe at Bar, nothing can veſt 
by the deviſe to Williew Lovies, nor the remainders over till the death of the devilor, 
becauſe be bach power by hs Will to deviſe ro any perſoo any eftate, be it in fee ſimple 
if be will : Evyo, it cannot preſently veſt in zi/tiaw Lovier, and by conſequeoce in 
nooc of the remainders;, wpon which ic followerb, thac in the mean cime the uſe of 
the fee veſtsaguin itt Leone d the Grandfather, (#3 it was adjudged in Sic Ed: Cleres 
Caſt) and chev he was ſeifed of lands holden 5s Copice at thie time of the purchaſe of 
the ſaid 8 acretin which, &c. And for this cauſe, be beving diſpoſed ewo parts by aR 
executed according to the Staruce, cannot deviderte faid 8 acres. For it appeareth by 
the Record, that he hoth conveyed by feoffaent lands and tenements of the yearly 
value of 551. 6s. 8d. andthe laod mentionedto be deviſcd is but of the value of 
241. 145. 10& prr a*naw, and the feoffment cannot exteod to the ſaid $ xcres, for 
they were purchaſed after ; bur being « laſt Will hall be direftion to declare uſes vp- 
on the feoffiment, and when rhe land ſhall paſs by the Wall it ſelf, and when by tbe 
froffacar. Sec Sir Ed. Clerer Cale. But agninſt chis it was objeRed, That the fee 
which Loonerd che Grandfacher hath by operation of Law, is vanafhed by his death, in 
as wuch as be anode no difpofidion of the hand in fee fimple by bis Will, which was 
yn | S/n yaa = tune = ny That ibe 

d reverſion is fee expetanc cſtare id not Yeoh, as fully appeareth. 
Another OdjeRtion was mede, ſoruſmach ns the words of the Statutes of 32 & 
14 H.8- are, 'Lowfully cxecutein his life, &c. in this caſe focaſmuch as the faid uſcs 
were in eoetingency , 00 execution of any eſtate was, but after the deveh of Zeenerd 
the Graadfather, und ſo our of the Steture. To which it wes anſwered, That after 
the deerh of the ſaid Loonerd the Grandfather, the faid eſtates were derived, and took 
their efſence and effeQt by force of the feofiment made, and fo the matter exe- 
cmed in bis life. Alfo it wes holden by the Chief Jaſtice, That the remainder to 3i/- 
lian Levies by the Will is contingent, foraſmach as no alienation is found to be mede 
by Thewes, for in effct it va deviſe to 7hewe and his beirs males. Provided, that 
if be alicu *, that then for want of iffae male of his body, it hail remein to Willis 
fc. So that there are ewo mam i to the remainder, s. that there was not 
any alienation ; and if there had been an alienation, then alſo it ſhoaid be repugnanc, 
that afrer the alienation the land ſhould remein to 3Filliom, and fo qaarangur vic dais 
the remainder as this caſe is doth not veſt in Williew. And the feveral __ of 
the deviſe to Thewsr with contingency to remain over to Filliew, and of the deviſe 
to Williew and the remainder over were obſerved, which prove ſeveral ingents in the 
Teftator, as appeareth in Edriches Caſe, in the fifth pare of my , vpoa the 
Stacute of 32 H.8. Of Rents. Bat this point was reſerved by the Another 
poiar at the Common Law wes alſo moved in this Caſe, :. Whether the ſaid revocs- 
tion mentioned mm the Record, were ſufficient or vor. Tonching which, chere ace 
three thiogs to be coofidered. | 

1. His Power, reſerved co bim by the Proviſo of Revocation. 

2- If he beth parſocd his power. 

Firſt, the words of the Power divide thernſelves into five Braoches. 1. That if the 
ſaid Zienerd Lovies ſhall be diſpoſed to alter, change, or make void the aforeſaid feol- 
ment, &c. 2. Or any uſeor uſes, &c. above limited, 3. Or any citate or cftates 
which ſhall prow or be executed by reaſon of eay uſe, &c. 4. Or if the ſaid Zeo- 
nerd Lovie: the Grandfather ſhall be minded to haveagain ail and fingular the ſaid Ma- 
nors, &c. or any part of them. 5, Or co diſpoſe or give the ſaid Manors or any part 
of them in any other menner, or to have agein the ſame or any part of them to the 
faid Leonard 2nd his heirs in his ancient eftate, and thereupon ſhall ſignific his will and 
plesfure to the feoffees or any of them, &c. That theo immediately, &c. the Manors, 
&c. ſhall be to the nfe of Leonard the Grandfather and bis heirs, in bis ancient eſtace. 
Then the Revocation ands upon rwo pars: 1, CIT that ſo mach of the Io» 
bratares which concern certgin M#nors ſhall be void, which was objefted cannot be, 


decavſe that che Indenture wis made 26 Sept. 12 &/;4. nnd che feofiment was made 
28 Sepn. 
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ment which paſſcd by ſubſequent Livery. Alſo he declareth, That fo much of the 
feoffment and Indentures, and no more, as concern onely parcel of the iſes, ſhall 
be void; and admitting that che feoffment and Indenture may be avoided, and made 
void in all, yet it cannot be avoided in part, s. the Deed of Indenture as to one Manor 
to be made voidandto loſe its force, and as to another to ſtand with the Deed,and of 
ſuch effec, a+ it was objefted, is the ſecond Branch, s. I will that ſo much 20d nv 
more of the ſaid feoffment and Indeatures, and « very clauſe and article therein con- 
rained, to be utterly fruſtrate and void, &c. 3. The nature of thethbings to be re+ 
voked was conſidered, That all the declarations and limitations of the uſes at the 
time of the Deed of Revocation,. were onely in contingency, and nothing in eſtate in 
poſſe(bon, reverſion, or ——_—, but onely in poſſibility, which cannot 
be revoked, or changed, or altered; flex revocation, alteration or change, doth pre- 
ſoppoſe a former eſſence , as the Rule of the Logician is, Omwnu privatic preſapponis 
babitem. And although that future powers and autborities annexed to eſtates, av a 
power to make leaſes,&c. given to him who bach an eftare for life mzy with the cates 
de revoked, yet it was objeRted, That when all is in contingency or poſſibility ir cao- 
not be revoked ;, andthe uſe which by operation of Law was veſted in Leonard Lovies 
the Grandfather, cannot be revoked, for the Proviſo of the ſaid ladeatures cxcend 
onely to nſes declared by the ſame Indentures, and not to an ule created by the Law. 
Bat it was anſwered and reſolved by the Conrr, That the revocation was good, for 
nſes and powers in contingency aod poſibility, may by mutual aſſent. of the parties 
be revoked and determined, for as they may be raiſed by lodenture, fo by proviſo or 
[imitation ancexedeo them in the ſame Lndenture, they may be extioR or deftroyed 
either before or after their eſſence... And it was. Reſolyed, That theſe words, The 
ſid Indentures, and every clauſe and article therein contained, extend to all the uſes 
and limitation in contingency and poflibility. Aodthis Reſolatign agreeth with com- 
mon Experience, #. That eſtates limited to one, two, three Sons, &c. before that any 
of them be born, are by tbe hke Proviſo's uſuaily and without qaeftion daily revoked. 
And without queſtion the Indentures, as to the diretion and declaration of uſes, gay 
loſe their force in part, and ftand good in part; and if the operation as to part be 
taken away dy the Proviſo, then the feoffment for that part is to the uſe of the feoffor 
and his heirs ; and by conſequence in the Caſe at Bar, Leonard Levies had an uſe vet 
cd in him by operation of Law opon the feoffment, naril other declaration was made 
by bis Wilt. Now by the Revocation he hath an abſolute eftace in fee fimple, and is 
his ancient eftate without any limitation. 

Aiſo the Chief Juſtice held, That the ſaid deviſe to 7 bews: was but for years, be- 
cauſe it is ſo deviſed in expreſs words; and againſt the expreſs words in this caſe, co 
inference or interpretation ſhall be made: for the words are, Jcew, I give, grant, 
will and bequeath ro my Son 7 hows all my Manors, &c, To have and to bold to my 
ſaid Son Theme, and to the heirs males of bis body lawfully begotten, from and after 
my death, for and during the term of 5c0 years then next enſuing fully to be complete 
and ended, &c. 8nd the remainders to liam Levies and others, to every of thery 
and to their ſeveral heirs males of their bodies, without aoy reftraint to any nomber 
of years. And note, the liberty given to Thews isin theſe words, Otherwiſe than 
to leaſe, &c. the ſame for years determinable upon the death of any three perſons or 
leſs number of perſonas: but in the liberty given to #1//iaws 2nd the other, the words 
O:herwiſe than they miy lawfully do by the Statute of 32 H.8, Which AR he doth 
not mention in the deviſe to Thewas, So inaſmuch as that 7 hows bath not an eftate 
bur for 500 years, ſo long as he bath ifſae of his body be giveth him power but to de- 
miſe for years, but to#illiew who bath an eftate in tail, be leaveth bim power to 
I-aſe the lands for three lives or 21 years, according to the Statute of 32 H.8. which 
giveth power to tenant in tail, &c. and therewith agreeth Juftice #izcb. But theſe 
words, During the term of 5co years, ſhall make a hmitation to a term for years to 
determine it, for want of iſſue male. - And chat the ſame is but a term for years in 
Grants, the Books are expreſs in the point, 11+Af,21. 33 Aſ-p. 17. 39 E.3.37. 

19 E.2«iMHecompt 56, 9 H6.y8. 22 H6,33, 34 H.6.27, L'tt.168, 10 Eliz, Dyer 
276. Vide 21 H.S$. br Eſtates, the like. But as tathat point which bath been contro- 


verted 
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verted derwixr this Court and the Court of Kings Bench, in a former aRion brought - 


vpon this deviſe, no Reſolution as to that point was now given by the Court. Note, .- 
Reader, if. « term be deviſcd to one and the heirs mates of his body, his beir ſhall nor -.. 


hav: i but bis Executors, for a term is but s Chatrel which cannot be entailed, and 
ſuch deviſee may well alien the term to whom he pleaſeth. And ſo it was adjudged 7 rir. 
25 Els. mthe Kings Bench in Peacock; Caſe ; and anno21 Eliz. fo Reſolved by 
«Anderſon and Walme ley, being a Caſe referred tothem ont of the Chancery, between 
Higg ms and Ms. 


Hill. 8 lacobs. 
Door Leyfields Caſe: 


*_ 
Em_—— 


Hill. $ Jae. Ret. 1282. againſt Henry Hillary, of taking and ang away his 
Corn and Hay at 01d C eve in the County of $ et. The Defe t pleaded ia 
barre, That Queen El.cebrth was feiſed of the R of Old Cleve inthe ſame 
County in her demeſn as of fee in the Right of ber Crown of Zxgland; and by ber 
Lettes Pacents 20 f#mii, ;5 Eliz. (without ſaying he ſhewed forth) demiſed the ſaid 
ReRtory to Conend Prowſe for his life, who 26 7». g Fae. demiſed the ſaid Reftory 
to George Pincomb for eight years, if the ſaid Conend ſhould fo long live, and the De- 
fendant as Servant to the ſaid George took the Corn and Hay 4s Tithes ſevered from 
the nine parts; and averred the life of the ſaid Congnd : Upon which the Plaintiff did* 
demar it) Law, becauſe that the Defendants plea did amount unto the General Iſſae. 
And it was adjudged io the Kings Bench, That the berre was infofficient, becauſe the 
Defendant in bis plea did noefhew to the Court the Litters Patents of Queen Elin. 
made to Comand Prow/e, which the Court took to: be macrer of ſubſtance, and which 
the Defendanc to heve ſhewed forth, altboogh be in whoſe right be juſtified bad 
bur pert of the eftate. Whereupon a Writ of Error was brought in the Exchequet. 
Chamber, and there two Errors were moved z one, which was aſfigned by the D+fen- 
dant for his cauſe of demurrer, :. That the faid plea did amount to che General 1flue, 
becauſe the Defendant gave not to the Plaintiff any colour, in which caſe no Judge- 
ment oaghe ro have deen againſt the Defendane, but the Court ooght to bave ruled 
him to anſwer over ; the ſecond, That for want of ſhewing the Letters Patents, the 
Court ought not to have given Judgment againſt the Defendacr, for two cauſ:s : 1. Be. 
cauſe ther dy Law che Letters Parents nzeded not to be ſhewed forth. 2. If they ought 
to have been ſhewed, yet the ſame is but matter of form, #2d not of ſubſtance ; and 
therefore by rhe Scatare of 27 liz. cop 5. becanſe thar he ſhewed not the ſame for 
ſome cauſe of bis demurrer, be ſhall not take advantage of it. 

As to the firſt, it was objeRted, That the ſaid ples in barre doth amount to the Ge- 
nersl Iſfoe, becauſe the Defendant bath not given any colour to the Faintiff, nor any 
poſſe fion upon which he may ground his ation. And thereupon they cited 21 E. 4- 
65+ In Treſpaſs for taking and carrying away of certain Cart-loads of Beans at Bod- 
wen; ageinkt the Prior of Bodwon , the Defendant faid, That the Cora was growing 
in @ cerrain place in B. inthe Pariſh of ZBodwen, whereof he was Parſon inparſonee, 
«nd (being driven by che Court to ſhew bow be came to the ſame Parſonage ) laid, 
That be hed the Impropriation by title of Preſcription; and bow that the Corn wes 
ſevered from the nine ports, and that be rook ther 8s bis own goods (and gave colour) 
thar be defrvered them co one 7. who delivered them to the Plaintiff to keep, and thar 
the Defendant cook them. And in 21 H:6.70. Kebert, Parſon of the Charch of 
Clifferd, brought an ation of Treſpaſs apwinft divers, and declared of the taking and 
—_— of his goods, 1. Whear, Barley, &c. three Coverlets, and three Blan- 
tets, As fo the Corn of Wheat and Barley, the Defendant faid, That before, the 


Treſpaſs one A. was Parſon of the feid Charch, and the Pariſhioners had fowed their 
lands 


Oh Liyfeld DoRor in Divioity brought an aRion of Treſpaſs in the Kings Bench, 
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lands with Whrar and Barley the firſt day bf 4.47; and afterwards the ſame day the 
ſaid A. made the Defendants bis Execu:ors,-and died ; acd gave colour to the Plain- 
tiff, Thar he was inftitated and induRted Parſon of the ſaid Church, and afterwardy 
the Pariſh oners ſevered the Corn from the nine parts, and the Plaintiff as Par- 
ſon cook the Corn, and the' Defendants as Executors took it out of bis poſſeſlion, 
And 19 H.6.:0. In Treſpaſs againſt B. Prior of L. for breaking of his Cloſe, ard 
raking away bis Graſs being in Cocks, The Defendant as to the brezking of the 
Cloſe pretended his Freebold ; and as to the Cocks, be ſaid, That be bimſelf is Par- 
ſon inparſonee, and that the place where is ſo much land of ſuch a Town within the 
ſame Pariſh, (and he ws driven by the Court to give a name to the Cloſe) and that 
the Cocks were there growing, and ſevered from the nine parts, and you claiming to 
be Parſon of the ſame Church by the Kings preſentment by bis Letters Patents, where- 
as you were not ioftitured nor incuted, took the fame Cocks, and we took them back 
apain, And there Forteſcue and NeWton conceived that the colour was not good. And 
in 2 H.q 5. The Vicar of Saltaſb brought an aQion of Treſpaſs for carrying away 
his goods in $. The Defendant alledged, That the Dean of Windſor was Parſon of S. 


' and that he as ſervant took the goods as his Maſters goods, and the Plaintiff would 


Tus £4 4 © hav: taken them from bim, and he would not ſuffer him. An4 by the Rale of the 
We z kh } 
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Ccurt it was holden no plea, becauſe that the Defendant doth not acknowledge any 
poſſeſſion in the Plaintiff, nor property at any time in him of the ſaid goods. 34. H. 
6.10.6. The Abbot of Sr. Mary of York brought an ation of Treſpaſi againſt obs 
Parſon of the Church of P. for taking of 301. at D. in the County of Tork. The 
Defendant ſaid, That there is a Chappel of our Ledy ic the City of York in the De- 
fendants Pariſh in which Chappel there is an Image of our Lady, to which the people 
oſe to offer Gold and Silver; and tbat'the' 30 |, were Offerings there, and thet be 
took them away, as it was thwful for him todo; and gave colour to the Plaintiff, 7. 
That he did deliver the money t6+B- to keep for the Defendants uſe, who delivered 
che money to the Plaintiff, and rh& Nefendane cook the ſame ont of his poſſeMon, &c. 
Andin 39 H.6. 1 & 2. In Preſpaſs, the Plaintiff declared' of takiog of two Horſes. 
The Defendant ſaid, That the Lord L timer is Lord of the Barony of Gedford, which 
is arr ancient Barony, and hatty been time out of minde, &c.- Wichin which be and 
all bis Anceftors, and eff thoſe whoſe eftare be hath in the ſaid Barony, bave bad Waif 
and Stray time ou: of miade; &c: And farther ſaid, Thar the ſaid Horſes were fioln, 
and brought within the Barony, where, &c. -and there the Horſes waived; for -wbich 
cauſe.the Defendant as Servant to the ſaid Lord, and by his commandment ſeifed them, 
&c. and the Plaintiff rook them, and the Defendant rook them again ; and Exce- 
ption was taken to this pea, becsuſe the Defendant gave not to the Plaintiff any co- 
four : for although they were waives ont of his Franchiſe, and the Defendaat ſeiſed 
them, the Plaintiff hath nor colour to take them; for which the Defendant ſaid, That 
the Plaintiff ſuppoſing that ebeiproperty was in him before the ſtealing took them. 
Bur by the whoie Courr, the ples w1is nothing worth, without ſaying in fatto that the 
property was in him; for which cauſe he pleaded accordingly. And many other 
Caſes were pu! to this purpoſe, which I parpoſely omit. ide 22 E.4.24. Againſt 
which it wzs argued by the Counſel oh the other fide, That in this c2ſe there necdeth 
not any colour to be given, for two cauſes. '1. Becauſe the Defendant. doth juftific 
as Servan”. © 2. Becauſ* rhe beginning of the barre is with the Queens Letters Parents. 

As to the firſt, 18 E.4.3. was cited, wherein an ation of Treſpaſs for breaking 
of his Cloſe; and taking” and carrying away | 3© Loads of Wheat; The Defendant 
pleaded, Thar one Sir (. Af. wasfeiſcd of a Carue of 13nd, whereof the place where, 
&c. in bis demeſn as of fee, and ſowed the ſame land with Wheat, and that the Defen- 
dant as his Servant, and by his commandment entred into the ſame land and cot the 
Whear,and carried it away, av'it was lawful for him to do. And it was moved; That tbe 
barre was not becaaſe be gave no'colour, And it was hojden by ail the Jaſtices, that 
he ſhould notin this caſe give colour to the Plaintiff, becauſe that io all caſes where a 
man juftfieth as Sefvantco another, and by his commandment, be ſhall not giveto 
che Plaintiff any cologr. - - - 

As to the ſecond, colout alwayes ought to be given by bim who is firſt in the con- 
yeyance,- or elſe all that before ir is waived; and therewith sgreeth 10 H.7, 14. 
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15 E.4-3 2. 18 £.4-10. & 22 E.4.25. And in this caſe Queen Elizaltth is the firſt in 


conveyance by the Leccers Patents, and the defendant cannot ſuppoſe that the deſer- 
dant claimeth by former Letters Patents, for then it ſhould give to the plaintiff a 

dritle , aSin 12 H.6. Colesr 54. In Treſpaſs for breaking of bis Cloſe, the defen- 
dan ſaith, That one H. did enſeoff him, and the plaintiff claiming by colour of alcaſe 
made to him for cerm of years before the feoffmene, where nothing paſſed entred, &c. 
And there Fitz berbiyt concciveth chat the plea is not good ; for if ſuch a leaſe was, 
it paſſeth preſently, and when he pleadeth that the plaintiff claiming by colour of a 
leaſe for years, where nothing p2ſſech, the ſame is repugnant to it ſelf : for when be 
ſaith by colouc of a leaſe, this word Leaſe, implieth a leaſe in Law, for otherwiſe it 
1sno leaſe, Asin Aſſiſe, it is no plea to ſay, that one H. did enfeoff him, and the 
plaintiff claim by colour of a feoffment where nothing paſſed entred, ſor the Law 
doth intend it is no feoffment without Livery ; and therefore it is the uſe to plead, 
Thar the plaintiff claiming by colour of a deed of feofiment where nothing paſſed, &c. 
for by the deed without Livery nothing in truth psſſeth, So if the defendant ſhall ſay 
inthe Caſe at Bar, That the plaintiff claimeth in by colour of a former grant of the 
ſaid Queen by her Letters Paten:s, &c. the ſame implieth a lawfal grant, &c. But 
both theſe Caſes were diſallowed by the Juſtices. For as to the firſt, It is troe, 
when the deſendant in Treſpaſs, &c. pleades, that the Freehold is Joby at Stiler, and 
that he by his commandment entred, or that 7. S. is ſciſed of his demeſa as of fee, 
which is all one (as the Book is in 18 E.4.) and chat the defendant as his Servant, and 
by bis commandment eatred, there he needeth not to give any colour, becauſe that 
notwithftanding the fee or freehold be to one, yet the plaintiff may bave a leaſe for 
years: and therewith agreeth 22 H.6.50. But when ſpecial ticle is made, as in 2 R-3. 
8. fobn eArwood brought Treſpaſs of breaking of his Cloſe againſt Joby Dingle and 
William Dingle, the defendants ſay, That one Thomas: «Atwood was (eiſed thereof,and 
enfeoffed 7.8. and R.S. who enfeoffed Sir Joh» Norbury Knight, and che ſaid Zobu 
Dingle in his own right, and che ſaid zy/il;aw as Servant to bim, &c. and gave colour 
to the plaintiff by the ſaid Thomas Atwood, And 1 H.7.19. Robert Redneſh brought 
a Writ of Forcible Entry upon the Statute of 8.4.6. againſt 7.B. who pleaded, That 
Zohn Hoke and Hinry Atwood were ſeiſed, &c. and enfcoffed Fines and Sackvile in fee, 
and the defendant as Servant, &c. and gave colour proxt oporter, and traverſed the 
force; for when the defendant maketh ſpecial title to him in whoſe right be juftifieth 
as Servant, there it ſhall not be intended char the plaintiff hath any intereſt in the land, 
and ſo is the difference. 

Asto the 2. Reaſon, The defendant oupht to giveſcolour by former Letters Patents, 
fs colore quarundam literarum patentinm fait pred' the Plaintiff de renementls preditlys 
ante, &c. protermino, &c. nb nihil tranſryit, he ſhall not ſay that the plaintiff claim» 
ing colore conceſſionts five dimiſſionss, &c. And thar the colour ſhall be givea in ſuch 
caſe, appeareth 4n 7 H.7-14- 4 where in the ſane caſe colour was given. 

Bat it was Reſolved, That in the Caſe at Bar colour ought not to be given to the 
plaintiff. And the reaſon that colour ſhall be given ja a Writ of Entry ſur diſſeiin, 8 
Writ of Ertry in the nature of an Aſliſe, Afﬀiſe, Treſpaſs, &c. is, That che Law, 
(which preferreth and favoureth certainty as the mother of quiet and repoſe) to the 
intent that either the Court ſhall adjudge thereupon if the plaintiff demur, or that a 
certain iſſue may be taken upon a point certain, requireth that the defendant when be 
plead: th ſuch ſpecial plea, that notwithſtanding thac the plaintiff may have righr, the 
defendant ſhell give colour to the plaintiff, to the end that bis plea do not amoune to 
the General Iſſue, and ſo to leave all the matter art large to the: Jury, which ſhall be 
fall of ovltiplicity and proixity of matrer-. And although that colour be not but 8 
fiction, yet: x fingit ubs ſubſpſtit equitas : Ste D:ftor and Student, cap.53. fot. 160- 
But when the ſpecial matter of the ples, natwithftanding that the plaintiff had right 
before, utterly barreth him of bis rigbe, in ſach caſe the d:fendant ceedeth not to 
give any colour, becauſe he barreth the plaintiff of his right, if be had any z in which 
caſe it ſhou'd be in vain to give to the plaintiff colour, where it appeareth upon the 
matter of the plea that he had not right. For becauſe that in a real aRtion, as Aſbiſe, 
Writ of Entry in the nature of Alliſe, &c. if a collateral Warranty be pleaded, and 


the defendant doth relie opon it; or if an EfRtoppel be pleaded, or & fine with procle- 
1141 mations, 
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mation, &c, there necdeth not any colour to be given, becauſe that the ples is barred 
a'though be hath right ; and therewith agreeth 35 H.6. Trefþſs 160. So, and by the 
ſame reaſon, If the defendant conveyeth to bim title by Act of Parliament, 8s it is 
holden in 3 £.4-2- when one juſtifieth his entry by a cauſe which bindeth ore in his 
b!ood for ever, he ſhall not give any colour : and therewith agreeth 22 E.4.4. See 
5 H.7.10. 3 £3. tit, Aſſiſe. Batif a man pleadeth a deſcent a barre, yet the defen- 
dant ought to give colour, for that bindeth the poſſeſsion, and not the right, as it is 
agreedinig H 6.41, and 22 H.6, If in Treſpaſs for taking away of goods the de- 
feodant juſtifieth, becauſe that he bath Waif within his Manor ; and ſheweth, that one 
flole the ſaid goods dr quodars ignoto, and waived them within his Manor, for which the 
defendant feiled them, it is good without any colour, and therewith agreeth 12 E.4. 
5. 6. But it was there holden by all the Juftices, That if the defendant had ſaid, That 7. 
was pofleſſed of the goods 8s of his proper goods,and that one B. bad ftoin the goods 
as above, that he oughe to give colour to the plaintiff, for then he proveth that no pro. 
perty was in the plaintiff, ſo he had no colour of aRtian 4 but there in the ſame caſe 
be ſheweth that they were ſtoln extra peſſeſſtonem cujuſd:m ignots, ſoit is not denied 
bat that the property was to the plaintiff, and he is not bound to ſhew expreſly in 
whom the property was. The ſame Law of a Sale in Market overr, If he had ſaid, 
T hat ſuch a one ſold them, he needeth not to give colour ; bat if he faith, That fuch 
3 one was poſſeſſed of bis goods as of his proper goods, and ſold them him in Markee 
overt, he ought to give colour. And all this appeareth in the ſaid Book of 12 F.4, 
But I conceive, that the ſaid Caſe is not well reported, for the reaſon there given ma- 
keth againſt the opinion of the Juſtices, for their reaſon is, That the plea ſhall cor 
be good without coloar, when the property is alledged ia a certain perſoo, becauſe ix 
is proved, that co property was to the plaintift, and ſo he had no colour of aRion : 
£rgo, it is a good cauſe that no colour ſhall be given, becauſe it is an abſolute barre of 
the property, and of all the plaintiffs right, as it appeareth before. And ſo is the 
Book in 3o H.6.1. in the ſame caſe when the property is alledped in a perſon certain, 
and therewith agreeth 21 £.4.18.6. and 21 E.q.65.«s. Anding E.4.22. the defen- 
dant when he juftifieth for Wreck gave colour; and it is holden in 21 E.4.18, and 
21 B.4.65, thatin fuch caſe no colour ſhall be giveo, and the reaſon of all the Books 
agree with ir. So when the matter of the ple doth barre the right of the plaintiff, 
no colour ſhall be given. ' Alſo when'the defendant entitleth himlelf by the plain 
himſelf, no colour ſhall be-given, 13 H.7. 6 H.7.14. Alſo when a man pleads to the 
Writ, or to the ation of the Writ, no colour ſhall be given, 21 £.4-4- Ard for the 
Caſe of Tithes, which is the Caſe at Bar, he who juftifi:th for them (ball not give co- 
lour, for to whomſoever the property is, and whoſoever ſevereth them from the nine 
parts, -thry belong to the Parſon. And therewith apreeth 12 E.4. 21 E.4.18; 6. 
& 65. 

And as to thoſe Caſes which have been put on the contrary party, 1. Inthe Caſe of 
21 E.4.6, where colour was given in the caſe of Tithes, Byian Chief Juftice there 
held, that it was not needful to be given, for ſuch plea was good without colour ; and 
as tothe caſc of 21 H.6.30, there colour was given, but not by the Rule of the 
Coure, and the opinion of 19 H.6. is not to the contrary, inaſmuch as he taketh up- 
on him ro give colour if any was needful, ſach colour which he gave was not good. 
The c:aſe of 2 H.4. is not of Tithes, but of other goods, and therefore is not to be 
reſembled to this Caſe. Inthe Caſe of 34 H.6.10. there needeth not any colour to 
be given, but there Afci/ rowards the end of the Caſe, faith, If any one taketh my 
goods or money, and offcreth them to an Image, in that caſe ] am barred againſt him 
as of goods ſold and tolled in open Market, in which caſe no colour ſhall be given. 
And asto the Caſe of 39 H.6.1 & 2. theCiſe of Waif, when the defendant alledpeth 
thar rhe property was to the plaintiff, &c,. lt was reſolved that no colour ſhall be gi- 
ven. Anditappeareth before by 21 £.4' 5. and otheet Books, that no coloar ſha!l 
de given in caſe where the defendant alledgeth that the goods and waif were the ftoln 
goods caju/dam bomins ignets ;, for in the end of the ſaid Caſe of 39 H.6.2. the Re- 
porter ſaith, 2 =ere, It in this caſe colour ought to be given to the plaintiff, becanſe 
by this plea the property of the horſes is not denied to be to the plaintiff before the 
Realing, and then it ſ:emeth the plea is good without colour ; and there the Reporter 

| further 


Parr X. 


further ſaith, /ide ſuch matter in a Replevio, a»no5 E.;. And the Caſe which he 
meaneth is in Hil, 5 E.3.3. william de Newpert of London brought a Replevin againſt 
Sir Henry de Nevs2 Knight, and declared of the takiog of his goods to the vaiue of 
&c. s. io Laſts of Herrings in the Town of /4/ring. The defendant pleaded, That 
the Lafts of Herrings were caft by cempeft of the Sea out of any ward upon his land 
in Yalring, where the plaintiff bath declared , and that the defendsnt hath liberty of 
Wreck through the whole rown, as appendant to his Manor of j/4/rimg, and (0 his 
own goods. Judgement if he ſhall be anſwered in this Write? And in this caſe two 
points were Reſolved, 1. That againſt this ſpecial matter the plaintiff .was not re- 
ceived to a ſimple averment, without anſwering to the cauſe. 2. Notwithſtanding 
that the defendant did not acknowledge that the property was at any time in the plain- 
riff, yet the plea was good ; for when goods are found in the Sea, then they are out of 
the cuſtody and poſſeſsion of every one, then the Lord upon whoſe lands they are 
caſt, needeth nor acknowledge whoſe goods they were ; and the plaintiff by. the Rule 
of the Court was driven to anſwer : Wherefore be ſaid, That the defendant took the 
goods out of the poſſeſsion of the Merchants and Mariners; and offered it in iſſue, 
and che defendant was driven by the Court to joyn iſſue therein. In which caſe it is 
to be obſerved, That if the defendant had generally claimed property, he ſhall not ſay 
that the property was onely io-him, but farther, and not in tbe plaintiff, or otherwiſe 
he doth not anſwer the declaration » But in the Caſe at Bar, becauſe the matter of the 
plea doth barre the plaiatift of his right, he ought not to,deny the plaintiffs pro- 
perty. | 3 
Note, Reader, every colour onght to have four Qualities. 

1. It ought to be a doubr co the Lay-people, 19 H.6.21, 11 H 4.3. 19 E.4.3. 
23 H.6 54. 10 H.6.8. 36 H.6. Treiþaſs 162. 36 H.6.7, 20 H.6.27, As where 
the defendant faith, that the plaintiff claiming by colour of « Deed of feoffment, &c. 
the ſame is good, for it is 'a doubt to Lay-people, If land ſhall paſs by Deed onely 
without Livery, or not. my 

2. That colour as a colonr ought to bave continuance,alkhough that it want effect ; 
85 if the defendant giveth colour by colour of a Dee&of demiſe made to the plaintiff 
for the life of 7.5, who-was dead before the Treſpaſs, :it is not any colour, for it doth 
not continue, buc the defendant may gainſay the effeRt of i, that he claimeth by co- 
lour of a Deed of demiſe to him for life where nothing pafſetb, and ſo there is a dit- 
ference betwixt che continuance of the colour, and the effeR of it. 2 £4.19. 19.6. 
2i. 9 H. 4.3. 8 H.6.9.14. 38 H.6.67. 9 £.4.18. Fider19 E.43.7 H7.13 & 14- 

3- It ovght to be ſuch a colour, chat if there be defeR ſhall maintain the nature of 
the aQion ; asin an Aſfiſe, to give him colour of a freehold, and not as Gardien in 
'Knighes ſervice, 2 4]. p-6. 28 Af. p-28- 43 E.3- Aſſiſe 53+ 32 H. 6.6. nor to his 
Anceftor where the ation is of his own poſleffion. . | 

4+ Colour ought to be given by the firſt conveyance as hath been ſaid, otherwiſe 
all the conveyance before u waived,-10 H.7.14. 15 £E.4.32. 18 E,4.10, 22 £:4.25«+ 
Long.s E 4.134. 21 H.6.32. 

As to the other Error which.was a(Gpned, theſe two points were argued, 1. If the 
Letters Patents ought to be ſhewed by the defendant, who juftifieth as Servant to him 
who hath but a parcel of the eftate of bimto whom the Letters Patents were granted. 
2. Admitting that be opghe to ſhew them, if the leaving out of this clauſe (Cr* 
hic prolat') be matter of ſubftance or matter of form ; for if it be but matter of form, 
then foraſmuch as the plaintiff hath not ſhewed the ſame particularly and expreſly for 
his cauſe of demurrer, he ſhall not gake advantage of the ſame by the ſaid Statute of 
27 Eliz. cap.5. And astotbe firſt, «Awftini Caſc in 1 & 2 Ph. & Mar. Dyer 115. 
was Cited, where in an Information of Intruſion in the Manor of E-ffarieighin Kent, 
the defendant pl:aded the Letters Parents of King H. 8. unto Sir 7 bs: yet mn tail, 
and that Sir Thomas made a leaſe to him for thirty ſix years, without ſhewing forth to 
the Court the Letters Patents; and the Lord Dyer in the reporting of the ſaid Caſe, 
ſaith, Note this, And the ſame ftands, asit; was ſaid, npon great reaſoo, for the leſſee 
baviog bur parcel of the eftate, the Letters Patents do not belong to him, bat to bis 
leffor. And therewith agreeth 29 Af. pi2. Fob» Eatbreds Caſe, and the reaſon there 


Piven, is, Becauſe that the Fatent doth not remain wich dim who hath bur _—_— the 
liiii 2 eftare. 


Doctor Leyfields Cale. 


—_C_OAdww—————— ——— — — 


985 


—_ 


[5] 


[92] 


544 '$ 


Me 


7" 64-7 


Doctor Leyfields Caſe. Part X- 


i 
CL 4+ 


eftate. And in 28 H.8, Dyer 29. In Treſpaſs che defendant ſaid, That the place 
where was 10 acres of land, whereof the King was ſeiſed in fee in the right of his 
Crown ; and by bis Letters Parents granted the land to the Lady Carew for term of 
life, who leaſed to the defendant for years, and averred the life of the firf leſſee, and 
ſo juſtified : And it was moved if the plea were good without ſhewing of the firſt Let- 
ters Patents; and it was bolden by Brown, Wilewby and Baldain, That he ſhall cor 
be driven to ſhew them, becauſe chat the Letters Patents do not b<long to him, nv 
more than a Sub-Colle&or, Under-Sheriff, or Incombent, becauſe they have nor any * 
means to make their grantors or maſters to ſhew them. And by them there is a diffe- 
rence, whenthe Parentee doth grant over bis whole eftate or intereft, there the Pa- 
tent belongeth to bim, and therefore he ſhall ſhew ir forth, buce when he granteth bur 
parcel, it is otherwile : and with the caſe of Incumbent apreeth 31 E. 3. MorRran 
der faitt 177. & 31 H.6.14- and the caſe of Sub-ColleFor and Under-Sheriff, 
22 H.6.42. & 31 H. 6.14. 12 E.3.  Maonſtraus des faits 65. 7 Sob-taxer ſhall juſti. 
fie the taking of goods without ſhewing the Commiſſion ; bur if s man will juftifi: 
the impriſonment of the body of a man by Warrant, he ooght to ſhew the War- 
rant. 


- ,}.) Butitwas Reſolved, That the leſſce for years in the Cafe at Bar ought to ſhew the 


Letters Patents made to the leſſee for life : For itis a Maxime in Law, That he who is 


4 4 164 "party or privy in eftate, or he who juſtificth in che right of him who is party or privy 
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plead a Deed, altboagh be who is privy doth not claim but parcel of the original 
eſtate, yet he ought to ſhew the original Deed to the Court. And tbe reaſon that 
Deeds being ſo pleaded ſhall be ſhewed ro the Court, is, That ro every Deed two 
ehings are requiſite and neceffary; the one, that it be fofficient in Law, and that is 
called the Legal part, becauſe tho Judgement of chardoth belong ro the Judges of the 
Law ; the other concern matter of tat, 5. if it be ſealed and delivercd 8s a Deed, 
and the ria) thereof belongeth to the Conntrey. And therefore every Deed ought 
to prove it ſelf, and to be proved by others: Approve it ſelf upon its ſhewiog forth 
co the Court in two manners, 2.1- As to the compoſure, the words to be ſufficient in 
Law, and the Court ſhall judgh that. 2. That it be not rafed or ioterlined io mate- 
rial points or places, andthavalſo in old time the Judges did judge upon their view, 
the Decd to be void, 8s iv appeareth in 7 E. J-57+ 25 E.3.41. 41E. 3.16, &c; but 
of late times the Judges baveleſc the ſame co be tried by the Jary, if the raſing or 
incerlining were before the delivery. 3- That it may appear ro the Court and to the 
party, if it were upon canditioh, limitacton, or with power of revocation, &c. to the 
intent that if it be condition}, -or if there be a limitation, ar power of revocation 
in the Deed, If the Deed be'fingle, or if there wanteth a Connterpane of the Inden- 
rure, the oth:r party mighe rake advantage of the condition, limiration, or power of 
revocation. And therewith Litzleton agreeth, Conditions 90 & 91. 40 Aſ.34. And 
theſe are the reaſons of Law, that Dceds pleaded in Courts, ſhall be ſhewed forth in 
Courts. And therefore it appeareth, that it is dangerons to ſaffer any who by the Law 
in pleading ought to ſhew forth the Deed it ſelf to the Court opon the-General Iſſue, 
to prove in Evidence to a Jury by Witneſſes char there was ſuch a Deed, which they 
have beard, ſeen and read; orto prove it by a Copy: for the viciouſneſs, raſings or 
interlinings, or other imperfeQions in theſe caſes, will not appear to the Court, or 
peradventure the Deed may be upon condition, limication, or with power of revoca- 
tion, and by this way Trath and Juſtice, and the trac reaſon of the Common Law 
ſhould be ov:rthrown. Bur yet in greatend'notorions extremities, as by caſualty of 
fire, that all his Evidences were burat in bis houſe, if 'the fame hall appear co the 
Judges, they mey in favour of him who bath ſo great toſs by fire, ſuffer him upon the 
General |fſae to prove the Deed in Evidence to the Jury by Witneſſes, rhat 8 fiction 
be not added to aflition. Andif the Jury finde ir, aIcbovgh ir be not ſhewed forth 
in Evidence, it ſhall be good enough, as it appeareth in 28 «7ſ.p.3. And in 12 4. 
p-16. the Judges would nor ſuffer a Deed to be given in Evidence, which was not ſhew- 
ed forth tothe Jory. Yide 26 _ thelike. Bur the Copy of a Record may be 
ſhewed and given in Evid :nce to the Jury, for Records are of fo high nature, and of 
fuch creditin Law, that they cannot be proved by other means than by themſelves, and 


[93] norafureor jacerlinings ſhall be intended in them. And therefore a Copy of a Re- 
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cord being teſtified to be true, is ſuffered ro be given in Evidence , but the ſure way is, 
to cxemplifie the ſame under the great Seal, or at the Jeaflt under the Seal of the Court. 
And in the ſaid caſaalty by fire, there ought to be great care and diſcretion in the 
Judpes, for norwithflanding any fuch cafualty by fire, he in pleadicg ourhe co ſhew 
farch the Deed tothe Court, otherwiſe his plea ſhall be infufticienr, and Judgemeac 
ſhall be given 8gainft him, for the Law will rather ſuffer a miſchief co a private man 
10 « privace caſe, than an inconvenience, which by the breaking of che Rute of Law, 
ſhould be brought in. Alſo the Decd ought not onely, as hath been ſaid, apftove ir 
ſelf, but it ought to be proved by other, s. by Witneſſes, rhar che fame was fealed 8nd 
delivered ; for otherwiſe although the fabrick and compoſition of the Deed be legal, 
yer without the other it is not of any effet. And all chis which hach been faid of 
Deeds, as to the legal part, may be alſo affirmed of Lecrers Patents from the King. 
And che ſaid Maxime aforefsid is proved by many Authorities in Liw : And there- 
fore in 3 H.6.20,21,23. in William Poles Aﬀſile the cafe was ſuch , Sir John Clntos 
Koight by bis Deed indented did enfeoff #iliam Daventare and his heirs, yielding to 
che ſaid Sir 7obw and his heirs the yearly renc of five Marks, with clauſe of diftreſs 
which rent after the dearh of the ſaid Sir Jab», deſcended to Sir w:Liam Elington 
Knight, as to his Coufin and beir, which Sir x/i0am by his Deed ſhewed forth, grant- 
ed to the ſaid zyi#;am Polr now plaintiff, (who was a Lawyer) pro confilio impenſa &- 
mpendende, 263. 8 d. parcel of the faid rear. To have and perceive to him tor his 
life, and chat he was thereof ſeifed and difſeiſed. And there z7efbury and others rake 
a difference, when the firft grantee grantech over as great an eftate as he had, and 
where be granteth a leſfer efface ;, for when he grantech as great an eftste as he hach, 
the whole eſtare of rhe rear doch remain in the perſon of the ſecond grantee, in which 
caſe the firft Dee#of rightbetoogerh to rhe ſecond grantee ; and therefore in av Al. 
ſiſe broughe by bim of this rene, he opght to ſhew forth the firft Deed ; but where 
be grantech a leſ#eftace than he hath, s. where he that bath a fee ſimple granteth for 
life, or maketh a gift in tail, che fecond grantee ſhall nat be driven ro ſhew forth the 
Deed made to his grantor, becauſe that the fee doth remain in the leffor or donor to 
whom the Deed bclongeth, and to no other, and therefore he ſhall nor be drivea to ſhew 
the firſt Deed. Bat the Opinionof the Court was againſt the plaintiff, and the rea* 


ſon was, beceuſe he is privy in the eftate of the rent, and claimeth by the firſt grantee. --, 
Vide Litt. Lib.3. cap. Releaſes 105, Note, every Releaſe made co bim who hath & re- ,..; 
verſion or remainder in fair, ſhall ferve and aid bim who hath the Freehold, as well as ..- / 


he to whom the Releaſe is made, if the tenant for life hath the Releaſe in hand to 
plead ., and the reaſon thereof is, becauſe there is privity in eftate berwixt him in the 
reverſion or remainder, and the tenant far life, and yer the Deed doth not belong to 
bun, but co him in the reverfion or remainder, In che ſame manner Lireleten ſaith, 
Where a Relcsſe is made torenane for life, or to tengnt in tail, the ſame ſhall eouce 
to hiny in the reverſion or remainder, as well as to the tenant of the freehold, and they 
ſhall have as preac zdvantage of it, if they can ſhewit; burin reſpeR of the privity 
of eſtare, if ev cannor fhewit, they ſhall not take advantage of it. And therewith 
agreeth 35 H.6. Menſtrans deg faits 118. where Priſort Chicf Juſtice of the Com- 
mon Pleas hoiderh, That in mapy cafes a man ſhall not plead a Releaſe or Deed which 
belongerh not to bir, nor can he haye an aRion to recover, withour ſhewing of it. 
As if the diffeifor maketh a leaſe for life, who is impleaded in a Precipe. and maketh 
defaulc after deſavſt, and the diſfeilor is refceiyed, he ſhall not plead a Releaſe made 
by the difſciſee to rhe cenant for life, without ſhewing ir. So the Lord by Elcheat 
ſail not ptead & Releaſe made to the diffeifor by the diſſciſee without ſhewing of the 
Deed, and yet it doth not befonp to him, nor hath be any remedy for ro come by it. 
And it was ſaid, That theſe Cafes were ftronger Caſes than the Caſe at Bar; for when 
the ſaid Conand made & leaſe to rhe faid George for years, the leſſee might binde the 
ſaid {onand by Covenant, or otherwiſe, to ſhew the Letters Patents to the Court, 
when need ſhould be ; but ſo cannot the renant for life, or he in the remainder or re- 
verſion, for there no Contra is made betwixt him who pleadeth the Deed, and bim 
ro whom the Deed is made. | | 

It is further faidin 35 H.6. that it was agreed, That Gardien in Knights fervice 


ſhall not plead a Releaſe made to his tenant, without ſhewirg of it, and char - -_ 
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jadped as it is there ſaid ; and tenant in Dower ſhall plead a Releaſe made to her huſ. 
band without ſhewing of it. Andin 14 H.8,4- itis agreed by all, That be who is 
privy in eftate, as feoffee, leſſee for years, &c. and he who” juflifieth as Servant co him 
who is privy , ought to ſhew the Deed in Court which they plead, &c. And in Debe 
againft the ih he ſhall not plead a Releaſe made to the Executors without ſhewing ir, 
for that is privity berwixt them ; and therewith agreeth 13 Z.2. Morftrans des fairs 
42. Andthereis another Maxime in Law, That where a man is a firanger to a Deed 
and doth not claim the thing compriſed in the grant, nor nothing out of it, nor doth 
any thing in the right of the grantee 8s Baily or Servant, there be ſball plead the Pa- 
rent or Deed without ſhewing it. If the tenant pleadeth a grant of the Lord with Ac- 
tornment, he ſhall not ſhew ir, and fo of the lixe , but when he who claimeth the 
things, or any right or intereſt out of them, or juftifieth in the right of the grantee, 
there he oopht to ſhew the firft grant, as the ſecond grantee of the rent-charge ſhall 
ſhew the firſt pract, and ſo ſha'l his Baily ; and the gromtee of the rent-charge ſhall 
ſhall not plead the Releaſe of the diſſciſee co the diſſeiſor without ſhewing of it; ſor 
although he doth not claim the land of which the leaſe is made, yer he who hath a 
rent out of land, bath right in the land which by releaſe of all his right ſhall be ex- 
tinQ, and therefore he ought to ſhew the Deed in ſuch caſe; and therewith spreeth 
20 H.7.6 &8. and 14 H.8.5- The diſleiſee ſhall not plead 8 Releaſe to the diſlcifor, 
nor of 'the right in the land, nor of rent going out of land, without ſhewing of it ; 
for when one claimeth the thing to whom a Releaſe is made, or a right- or intereſt our 
of it, the Law maketh privity in reſpet of his effate or right in the laod, to ſuch in- 


, tent that he ſhall not have avail of the Deed without ſhewing of it. Which Caſes 


are ftrooger Caſes than the Caſc 8t Bar; for in the Caſe at Bar, be claimeth eftare 
and intereſt in the land it ſelf which is demiled by the Letters Patents, and therefore be 
ought to ſhew them. | rn” | 
As to the Caſes which have been urged to the contrary, and firft to Auſtin: Cale, 
there is not any Anthoriy in the Book, chat the ſame was allowed or diſallowed by the 
Court ; and the ſaid Caſe of Eatbresdin 29 Af. p.2- There the Prior alico made 


leaſe for life, which he made as Prior out of the inheritance of the bouſe, and not by 


force of the Letters Patents, by which but a chatrel paſſeth. And in the Caſe of 
23 H.8. there Fitzberbert, Monntague, and Knightley held, That the Letters Patents 
oughe ro be ſhewed in ſuch caſe, & ic gens contra gentem. | 

As to the ſecond Pojnt, it was objeted, That it was but matter of form, and the 
ſubſtance is the grant of Queen Eliz, by ber Letters Patents, which js confeſſed by the 
plaintiff by his demurrer. And the Book in 6 F.4-2, was objeted,where ({ boke boldetb, 
that if one be bounden upon condition to perform the Covenants in certain Indentores; 
and he pleadeth performance withont ſhewing them in Court, and the plaintiff re- 
plieth, and ſheweth a breach, he maketh the barre good; for be ſaith, That of ſach 
things which are not material, the replication ſhall make che barre good : by which ir 
was inferred, that the ſhewing of the Indentures was a thing of form, and not of 
matter. And a Judgement was cited Ach. 29 & 30 Eliz. in this Court in the Mayor 
and Commonalty of Lawnceſtons Caſe in Treſpaſs in Cornwall, the Letters Patents of 
Qaeen Elizabeth were pleaded, 7s. that Queen Elizabeth by her Letters Patents con- 
ceſſit, &c. without ſaying ((*r" prolar”) upon which the other. party did demur gene- 
rally, and the plea adjudged good. But it was Reſolved, That the ſame was matter 
of ſubſtance, as appeareth by the caaſes for which Deeds ſhall be ſhewed forth. And 
as tothe (aid Caſe of the Mayor and Commonalty of Lawxceſften, it was true, that 
ſuch Jadgement was given upon arguments of other points, Butin a Writ of Error 
Mich. 30 & 31 Eliz. upon the Statute of 27 Eliz. Error was aſfigned, That the 
Letrers Patents were not ſhewed forth ; and it was reſolved, That for this cauſe the 
plea was inſufficient in ſubftance. And for this cauſe it was Reſolved by all the Juſtices 
of the Common Pleas, and the Barons of the Exchequer, that the Judgement ſhould 
be reverſed. And of ſuch opinion in the Caſe at Bar, were all the Judges of the Com- 
mon Pleas and Barons of the Exchequer, and fo the judgement given by the Judges of 
the Kings Bench in the Caſe at Bar was affirmed. 


Obſerve good Reader, That this Caſe is adjudged by all the Judges of England, 
and Barons of the Exchequer. 


Note 
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Note Reader, as to the ſaid three Caſes put in 35 H.6. 5. of the Gardieo, and 
Tenant in Dower, and of Tenant by the Courrtelie, they are good Law : For as ts the 
ſaid ewo Caſes of Gardien and Tenant in Dower, there isa difference where a par- 
ticular eſtate or iatereft is gained by the Law, and where. by the a& of the party. 
And inthe Caſe at Bar, the intereſt is gained by the a& of the party, who mighe 
provide for himſelf; bur when the Law doth create the eſtate, and the Deed doth nor 
belong to him, nor ever was in his power, then he ſhall nor ſhewir, 8s in the ſaid 
caſe of Gardien by Knights ſervice ; and therewith agreeth 20 E.3.Dary. Proſentmens 
13. 33 E-3. Gard.162. And therefore the Gardien in Knights {ervicein a Writ of 
Dower brought againſt him, ſhall not plead detainment of Charters, becauſe they 
do not belong to him, but to the heir, as it is holden in 10 E.3. 49, &c. The ſame 
Law of Tenant in Dower, as it is holden in 5 E.3. Hors de ſon fee2. 3 H.6.31. 7 H: 
6.1. 7 H.5.5. Vide 11 H.4. 83. 15 H8, And fo of Tenant by Statute Merchant, 
Staple, Elegie, cc. for they came to the poſleſlion by execution of Law, and againſt 
the terre tenant who bath the Deed, for, Judicium redditur in invitum : and there- 
with agreeth 24 H.7.6, But the Tenant by the Courteſie onght to ſhew the Releaſe 
made to his wife, for although that his eftate be created by the Law, yer the Deed doch 
belong to him, and he had it in his power, becauſe the Deed was made to his wife, 
and he might derain the ſame during his life. Yide 14 H.s. 

Note Reader, when a plea doth amount to che General Iſſue, and the plaintiff doth 
demur upon it, if the defendant will not plead the General Iſſue, bur joyn in De- 
murrer, the Court ſhall adjudge agaioft him at the Common Law apon the general 
Demurrer. And after the faid Act of 27 £/z. upon ſach ſpecial cauſe ſhewed as was 
in the Caſe at Bar. And by theſe Reaſons and Differences you will the better under- 
ftand your Books; and che Books which prime facie to ſome ſcem to diſagree, ace 
well reconciled. 


Mich. 10 lacobs, 
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Erween william Heywood Gent, plaintiff in an Ejeftione firwe in the Kings Bench, 

and Samwel Smith defendant, upon 8 demiſe made by Edward Seymer Eſquire, 
9 Martii, 4 Jac. Reg. of a houſe within the Pariſh of St. Ave within the Precint of 
Black-friers, within the Ward of Farringdon within, London, for three years, &c. and 
that the defendant had ejeRed him, &c. The defendant pleaded Nor guilty , and upon 
this iſſue a ſpecial Verdi was given to this effet: Sir Thowas Cheiney Knighe was 
ſeiſed of the ſaid Meſſuage in fee, and 6 Decemby. 1 Eliz. by bis Will in wricing de- 
miſed the ſaid Meſſaage to Henry Cheiney his Son, (afterwards Lord (heiney) and to 
the heirs of bis body, the remainder to Zohn Cheiney, and to the heirs males of his bo- 
dy, the remainder to the next heirs males of the ſaid 7 /1omes (heive), and ro the heirs 
males of their bodies, the remainder to the next heirs of che ſaid Sir Thomas C beiney ; 
and afterwards the ſaid Sir Thowas Cheiney dicd ſeiſed; after whoſ: death the faid 
Hewy Cheney died, his Son entred into the ſaid Meſſusge, and was thereof ſciſed in 
eail, with the remainders over in tail, the reverſion in fee to him and his heirs. And 
18 Decemb. 22 Eliz. by Indentureenralled in the Chancery within ſix moneths, for 
a certain ſum of money bargained and ſold the ſaid Mefſuage to wiliam Highew 
Gear, and his heirs, by force whereof he entred and was ſeiled accordirgly. And 
afterwards the ſaid Henry Cheney, 1. Oftob. Mich. 32 Eliz. levied a fine with pro- 
clamations of the ſaid Meſſuage to the ſaid #iligns Highew 20d his beirs, with geoeral 
Warranty to him and his heirs agaioft all men. #/liam Highaw 19 Decemb. 27 Eliz. 
did enfeoff of the ſaid Meſſuage Edw. Sranbepe Eſq: in fee, who 30 Jas. 26 El.z. en- 
feoffed the Lord Sexwor in fee, who «it. OReb. 26 Eliz. of the ſaid Meſſuage did en- 


feoff EdwardLord Sewer in fee; And that the ſaid 7ohv Cheizey in remainder m_ 
i/ſoe 
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| bemes Cheiney, and died ; and afterwards the ſaid Henry then Lord Sewor Gied, 
_ Eliz.. withoot iſſue ; and that the ſaid 7 bowas Cheiney was Coulin and heir 
to the ſaid Henry Lord (heney, and the ſaid T bemas Chtiiney 16 Novemb. 21 Eli, 
entred into the ſaid Meſſuage, claiming the ſaid Meſſuage by torce of the ſaid remain- 
der in the ſaid Will ; and that the ſaid Edward Lord Seymor died, haviog iſſue the ſaid 
Edward the leſſor of the plaintiff his Son aod heir, who entred into the ſaid Meſſusge: 
and made the leaſe to the plaintiff, as is alledged inthe Declaration, and tbac the de. 
fendant as Servant of the ſaid 7 bow as Cheiney, and by his commandment did eje& 
bim: Andif upon the whole matter the ſaid defendant lawfully entred or not, the 
Jacy the advice of the Court. And this Caſe was argued at the Bar and at the 
benkis the Kings Bench, and cherein divers Points were Reſo:ved by the whole 
Court; 


* . 1+ That bythe Deed indented of bargain and ſale inrolled, the bargainee had an 
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le to his heirs, determinable apon the death of tenane in tail, and ai{o 
he had the reverſion in fee exp:Rent upon the eftate in remainder in tail, and thae the 
ince ſhould b: endowed. And therewith agreeth 24 E.3.22. in 
= ſach Dower ſhall be dererminable by the death of tenant in 
nail. 

2. It was Reſolved, That a fine levied. to the bargainee doth not make a diſconti. 
nuance of the remainder of fob» Cheiney, becauſe it doth not couch nor diſplace che 
remainder, 8nd no eftate of freebold paſſeth by the fine, but the fine with proclama. 
tions doth corroborate the eftate of the bargainee , and by the Statutes of 4 H. 7. 
cap.24- and 32 H 8-09.96. maketh bif eftate more perdarable ; for where it was 
(baring regard co the tail) determinable upon the death of tengnr in rail, now 
it is not determioable till the death of tenant in cail without iflue, bur if the fine had 
been levied before the bargain and ſale enrolled, it had been a diſcontinuance, but in 
the Caſe at Bar the fine doth operate upon the eftate precedent which paſſeth by the 
bargain and ſale, andis guided by the precedent eſtate, and no concluſion, for be 

may confeſs and avoid, asin 6 R-2, Eftoppel 111. 
3. It was objeRed, That where by the feoffment of the bargainee the remainder of 
Jobs Chtinry was diſplaced and pat to a right, ſo as the Warranty in the fine doth de- 
ſcend upon Jebn (keiney, who bath but a right, and therefore ſhall barre him : It was 
reſolved by the whole Conrr, That chis Warranty ſhould not barre the remainder, fo: 
divers cauſes. 1- Becauſe _ Warranty ought to be knit and annexed to an cate, 
for every Warranty bath his eſlence by dependency upon an eftate; and in this Caſe 
at the time of the fine levied the Warranty was annexed to the fee ſimple determinad!e 
upon the death of tenant in tail without ifſae, and to the reverſion in fee, bur Cid 
not extend to the eftate of Jobr Chesney in the remainder, for the ſame was not then 
diſplaced nor devefted, but continued in bim, for ohn Cheney at the time of the fine 
levied, and after, was ſeiſed of bis remainder. Then if the Warranty at the time of 
the mention of it be annexed to an<ftare, the Conuſee by his feoffment or a cannot 
extend ir farther then it was at the time of the creation of it; and therefore when the 
eftaretsil co which the Warranty is annexed is determined by the death of the tenac: 
ia tail withoat iſſue, the Warranty which bath irs efſence by dependency is alſo deter- 
rnined, for then there is no eftate which ſhould ſupport it. And therefore it was agreed, 
Thar if a man maketh a gift in tail, god warranteth the land to him and bis heirs, and 
afrerwards tenant in tail maketh a feoffment in fee, and dieth without iſſue, the feoffec | 
ſh3l| not rebute the donor in a Formdon in the reverter, becauſe that the «fate to 
which che Warranty is annexed is determined : but it is holden in 7 E. ;. 34 & 2;. 
T hat if a man maketh a pift in cail, and warranteth the land to him bis heirs and «\- 
ligncs,. and afterwards cenantin tail maketh a feoffment in fee and dieth; he ſhall :c- 
buce che donor by force of the ſaid Warranty ina Formdon inthe reverter. And this 
Book is cited by {by in 46 Z.3. 3 & 4- which Book is good Law, if it be intende4 
of a gift in tail made before the Statute of Dow Conditionalibur, for then the War- 
ranty was annexed to an eftate in fee ſimple, and the donor had but a poſſibility of re- 
verter, which might be barred by a collateral Warranty, Yide 45 Af. pl. 6. and P!; 
Com..in the Lord Barhlrys Caſe 234- Bat when & man maketh a gift ic tail wich 
Warranty after the Statuce, this Warranty, in what manner ſoerer it made, canror 
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extend to barre the reverſion in fee, for the eftate ro which the warranty extendetd , 


is determined by che death of cenant in tail without iſſue, and as hach been ſaid, « 
feoffment or other a& done by the donee ſubſequent, ſhall not extend the warranty 
further chao the eftate tail to which the warranty at the time of che creation of 'it 
was annexed. 2. It is Maximein Law, Thatno warranty ſhall extend co barre any 
eſtate of freehold or inheritance which is 5» eſſe in poſſeflion, reverſion or remainder 
(and not diſplaced and put toa right) before or at the time of the warranty made, 
alchough that afcerwards, aod at che time of the deſcent of the warranty the eftare of 
freebold or inheritance be diſplaced and deveſted. And therefore if there be father 
and ſon, and the ſon hath a rent ſervice, rent charge, or rent {eck, or common of pa» 


ſtare iſſuing out of certain land, and the father releaſeth ro the cenant of the [8nd 4 _ | 
with warranty, and dieth, it ſhall not barre the ſon, for of the rect or common the ,/ 4 


ſon was aQually ſeiſed at the time of the warranty made, and he who is it poſſeſſion 
needeth not to put in his claim, either to avoid the fine or collateral warranty, And 
inthe ſame caſe, althoogh the ſon after the warranty made be diſſeiſed of the rent or 


common, and afterwards the father dieth, it (hall not barrehim; becauſe that the // , + * 


warranty at the time of the creation of it, did not extend to any eftare of freehold or 
inheritance 5* eſſe at the time of the creation of the ſame 2 but if the ſoo'be diſſeiſed 
of che rent or common, and affirm bimſelf to be diſſeiſed by bringing of an Aſliſe, 
and afterwards the father releaſeth with warranty and dieth, there the collateral war- 
raaty ſhail barre the ſon of his rent or common, becauſe be had but a bare right ar 
the time of the warranty made. Yide 31 «ff. p.13. 22 Af. p.38. q1 Af.p6. 33 E- 
3. Garraxt) 74. Soit my collateral Anceſtor releaſeth tro my tenant-for life and 
dietb, it ſhall not binde me, becauſe that the reverſion doth continge in my perſon ; 
Bat if my tenant for life be diſſeiſed, and my Anceftor releaſeth to the diſſeiſor with 
warranty, and dicth, it (hall binde me, becauſe as well the eſtate of the tenant for life, 
as my reverſion, was devefted out of me at the time of warranty made, and with this 
agreeth 45 E.3.21.6, and 21 H.7.11. 

4+ It was clearly Reſolved, That a warranty cannot enlarge an eftate, 22 H.6.15. 
19H 6.73-b. 20 H. 6.73. 2 H.4-13. 43 E.3-17. 43 Af.p.q2. Vide 12 Af. p17. 
12 E.3. Tail 3. 22 E.4.164. 44 E.3.10. 44 Aſſ. Baſſingberns Aſſiſe, 

5- It was Reſolved, That the feoffmenc of che Conuſee was no diſcontinuance of 
the remainder of Job» Cheiney, ſo that his entry ſhould be taken away; for none 
can diſcontinue the remainder or reverſion, bur he onely to whom the land was en- 
railed. And therefore if cenant in tail granteth rorwnm fhatvm ſunm to one, and he 
maketh a feoffment io fee, it ſhall not take away the reentry of him in the remainder or 
reverſion. | 

6. It was Reſolved, That if the collateral warranty ſhould binde, that it might be 
well given ia Evidence to the Jury, although that ſome opinions are obiter to the con- 
trary'n 22 eſ]- p.37. and 7 H.5 6. Vide 34 E.}. tit. Droit. For alchough 8 colla- 
reral warranty giveth not a right, yet in Lawic barreth and bindeth a right, and there. 
fore it may be givea in'Evidence z and ſo much the rather, bccauſe that now in #n 
Ejeftione firme, and other perfonal ations, it may be pleaded by way of barre. 15 E. 
4. Emry 42.120 H,7.4,4. 1M 7.12. 21 H.7:32, 2 E.4:4. 8 E.4.19, 21 Eq. 82. 
23 E.4.4. 3 H-6-27 & 36. 20 H6.44. 35 H'6. Treiþaf} 160. 27 H8, 22. And 
that a collateral warranty may be given m Evidence, and ſonnd by che Jory upon Nor 
gnilty pleaded in. an Ejeftione firme, appearetly in the firſt Patc of my Reports in 
Chudlright Caſe. And according to thefe Reſolations in Trifity Tetm, 9 ac. Reps, 
Judgement was given for the defendant. Whereopon the plzintiff brooght « Wrie 
of Error opon'the new Statute in the Exchequer Chamber , where it was Refolred 
inthe ſame Term by all the Jadges of Enylend, and Barony of the Exchequer, That 
the Judgement given by the Juffices in the Kiogs Bench ſhould be effirmed ; atidthue 
the warranty did not binde the remainder of Joby Cheiney, for the Reaſons and Canſtd 
before recited- | $4 rel | | 

Note Reader, every eftate deſcendible to the beir, either is aneftate of inher;cance 
or. eſtate of freebold. Eftate of inberitance is either” fee ſimple or fee tail ; Effare 
of fee firple is either eftate of- inberitance «bſoiore 'and- indererminable, «5 where 
lands ace given 00 3 man and his heirs, be deth =_ Y ſb #nd wbſolote efture whith 
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' can never determine ; or a Fee ſimple determinable, and that is in rwo manners ; /, ei- 
ther expreſly derived out of an abſolate and pure eftate in Fee (imple, or implicite, and 
derived out of an cftate tail ; our of an abſolate fate in Fee alſo in two manners, Firſt, 

condition, as upon morgage,and that is called a fee ſimple conditions). Secondly, 
by limitation, as if 4. infeofferh B. of the Manor of D. to bave and co bold to him and- 
his heirs, ſo long 8s C. hath beirs of his body, and that is called a fee ſimple limited 

' and qualifiedg and in both theſe caſes, all the eftate of their land is in the feoffee ; 

and therefore apon none of them « remainder, or a reverſion can be expeRane. Im- 

icite and derived out of eftate tail, asin the caſe at bar, when cenant in tail doch 

in and ſell the ſaid meſſuage by deed indented and enrolled to william Highem 

bis beirs, and afterwards levieth a fine to him and his beirs with proclamations, 

he bath an efiure in fee ficaple ns long a5 the tenant in tail bath heirs of bis body deri- 
ved out of the cftate tail, and the ſame is a more inferior and ſubordinate eftate in ſee 
fiople thea the other ewo before : for upon it a remainder or reverſion may be expe. 

Rant. | 

And yet io all theſe caſes, be who hath fach eftate of inheritance may plead 
that he is ſeized of the land in bis demeſne as of fee without ſhewing the beginning of 
his eſtate, as well when be bath « fee ſimple derived out of an eſtate tail as a fee ſimple, 

_ conditioa| or limited. Eſtate of free bold deſcendible io like manner, either is expreſ- 

ſed or implyed, expreſſ:d,as if a man deviſeth Igad to one and his beirs doring the life 
of [, $. or teaant for life granteth bis eftsre to one and bis heirs ; jn theſe caſes the 

leſſee or grantee bath an cſtate of free hold deſcendible, but no e 
for be ſhall be puniſhed for waſt, and he in the reverſion or remeigg 
forfeiture, and bis beir ſhall not have his age ; for he in a manner” 

peaxt; nor ſhall be bein reſpeR thereof c ir i 


o© bar, er 3H 5 rr 6 is hei 
be bath ancſtate ible and determinable upon the dea £4at in eaile, and 
yet he bath a better eſtate then the other bach, for be ſhall unſed for waſte; 
or if he maketh « feoffment none ſhall enter for forfeiture, -and bis wife ſhall be endow- 
ed determinable apon the death of tenant jo rail : = you plesdery look well to 
it, that in ſuch caſe you do not begin your Ples, Thar rginee ſuit ſrr/itrs in domi- 
ics {we wt de feodo; But the ſure way is to plead the ſpecial matter, and $0 add the life of 
the ceaant in tail. | 

And ſo you will the better underftand your books. 5. Zitt. 3. 4. 7. Ed. 4. 12, 
9 Ed. 4. 26. 4. 15 Edw. 4.8. 2 Hon. 4+ 13. 21 Hen. 7.4. 18 Edw.. 12. 13 Hen. 
7.10. 18 Hen. $. 3. 11 Hen. 4-42. 7 Hen. 4.46. 8 Hen. q. is, Edw. 3. 48. 
19 Edw. 3. Account 56. 33 Aſſ. Pla. 17, 27 Aſſ. Pla 31. 22 Hen. 6. 33. 39 Ed. 
3. 25» 22 Edw. 3. 19. 37 Hen. 8. 29. 21 Hex. 8. titwlo Eftater! 28. 8 Eliz. Dyer. 
253- 24 Edw. 3- 28, 6, 9 Edw. 4. 19. Plowdns Commentaries in Wafogboms caſe 


55» . 

And ! conceive that in the caſe at bar, the remainder of Fob» Cheyny by the feoff- 
ment of the connlee to Edward Stanbope and bis beirs was not diſplaced, \ nor put to s 
right ; for the conaſee bad a fee ſimple determinable upon the death of 'Hexry Lord 
Cheyny without iſſue of his body, and when he made a feoffament bis determinable c- 
fate in fee ſimple in poſſeſſion, and bis abſolute fee ſimple expeRane upon the ehate 
tail of Fob» Chryny in the remainder ſhould paſs, and ſhould not deveſt the remaio- 
der of Jebw Che1ny,: for the ſeoffment which io bim is nor cortious, cannot be torti- | 
ous in agother. Bue when tenant for life, or tenant in tail make feoffment, the feoff- 
ment in it ſelf is tortious ; for tenant for life cannot give in fee, and therefore the fe- 
offment it ſelf is tortious : and ia caſe of an eſtate tail is tortious as to his iſſues; But 
when be who batb a fee. ſimple, although thar it be determinable, maketh s Feoff- 
mentin fee : be who bath che fee fimple, givecb a ſee ſimple, and thereby he doth no 
Ks ee FR and by conſequence no wrong to him in the remainder. Ao 
_ eail by che ſaid fine is utterly barred, and « oew cate in fee ſimple crey 


Note alſo Reader, There are ſome titles to which s warranty ſhall not exend , x; 


the title in caſe of diſcharge, condition upon morgage,&c. conſent to caviſher, &c, for 
for theſe ao Adtoa lieth, io which chere may be roucher or_cebutrer, Neither ſhal1 


a deſceng 


Part X. Beawfages Cale. 


a diſcent take away entry in ſuch caſes; and they contioue in the ſame plight and pole 
ſeſfion, as they were by their original creation ; and they by no AR can be diſplaced oc 
deveftcd our of their original eflence. Vide 34 Edw. 3. Garrantie 72. A collateral war- 
ranty ſhall not bar a title of Dower, for the ſame continueth the beirg according to 
the original creation : and yet for the ſame an Aﬀtion is given: and therefore there 
is a diffcre nce betwixe a collateral warranty, and & fine levied, and five years paſſed ; 
for upon a'fine and five years paſled all the ſaid rights 8re boond z and the title of 
Dower allo,if 8a Aion be not brought within the time preſcribed by che Statuce. Yide 


Pla, Com. 3773s 
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N this Term it was moved at the Bar, it the Sheriff who bath a Fer; facias way 

cake an Obligation ofthe Defendant to pay the money in Court at the return of 
the Writ, And the doabe which was conceived ugon it, was uppn the: general words 
ofthe Att of 23 Hen, 6. Cap. 10. And if any ofthe ſaid Sheriffy, or other Officers, 
or Minifters aforeſaid, take any obligation in, other form, by colour of their offices, 
that it be void : And ſuch obligation to pay the money ia Coure, isin other form then 
the Statute preſcribeth. : ——_ 

Bat upon conſideration of all the parts of the-ſaid AR, It wag reſolved, That ſuch 
obligation was not made void by the ſaid AR. And thereforethe coherence of the 
Proviſions of the ſaid AR is to be obſerved. 9 

Firſt (as to this matter) it is enaRed, That Sheriffs, &c. ſhall let out of priſon ll 
perſons arrcfſted by them, or in their ward by force of any. Writ, Bill, or Warraot, 
in any aQion perſonal , or for cauſe of Egditment of Treſpaſs, upon reaſonable 
ſarety of ſufficient perſons baving ſufficient within the Counties where ſuch per- 
ſons are ſo let to bail, ro keep their dayes, &c. except perſons in execution by 
(apias utlagar, Excom' capicndam, ſurety of peace by the command of any Juſtice, 
Vaprants. "E 

The ſecond clauſe is, That no Sheriffs, &c. take, or cauſe to be taken or made 
any obligation by any aboveſaid, or colour of their office, if not onely co them- 
ſclves, of any perſon nor by any perſon who is ia their ward by courſe of Law, 
bue opoh the name of their office, upon coodition written, that the priſoners 
sppear at the day contained in the ſaid Writs, Bills, or Warrants, and in ſuch 
places where the ſaid Bills, Wri:s, or Warrants require. 

Then cometh the (aid clauſe: Ard if any of, the Sherifs, &c. tske any oblig®ion 
in other form by colour of their offices, that the ſame ſhall be void. 

So that the firft clauſe contajneth the precept and commandment to Sheriffs , 
that they ſhall let priſoners to bajle, who were arreſted in perſonal ARions ; 
the which the Sheriff cou[d not do before this AR, as it appeareth by 22 Hem. 
6, 46. 19 Henr. 6. 43+, 21 Edwar. 4. 77. Fizheb. Nattuy. Brev. 25. 4 
& 6b, | 

The ſecond branch contaiceth the form of the obligation , by which be ſhall 
be let to tail, | 1 

| The third , the penalty, if the Sheriff do not cbſerve and perform the 
form preſcribed by the Statute; ſo that upon the coherence 8nd dependen- 
cy of the branches, the latter words, although they are general, (bajl extend 
only to the precedent branch. z. To obligations taken of thoſe who are in their 
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7 And according to this reſolution it bach been adjudged in this Court, Trim 34. 
e44 Eliz, Retr. 1656. In debt by Dawſon Sheriff of Z. againſt Burway, upon an oblipari- 
| e Defendant pleaded the Statute of 23. H. 6. and ſhewed that one £. did recg. 
ed . ver debt and dammages againſt him, and brought a Writ of Fir: fac' apainſt bim gi. 
Seu 4 4 reed to the Sheriff of B. and that he made the obligation co the Plaintif for the Exe. 
Y] cution, and that the obligation was void by the ſaid Aft; upon which che Plaincif ci 
2 E demur ; And it was reſolved, firft, That the ſaid obligation was not within the (aid 
7 **" Starute, becauſe the Statute extendeth only to ſuch obligations, which any in his ward 
//. 2 7. maketh to bim. Secondly, That che obligation was not void by the Common Law . 
L, whereupon the Plaintif had Judgement. And the like Judgement was alſo given in this 
2»; "4 A v4 Court, Mich. 23. & 29. Eliz. Rott, 1502. Between Barwey and Ker, upon an oblips- 
*, 5 : fe Sf tion taken by the Sheriff pro ſolutione pecunie debite Damine Regine, upon an Extrea; 
0 JH out ofthe Exchequer. | 
I 4 Note Reader, that whereas it is ſaid in the laft clauſe of the AR, That if any of the 
! Hat V- ſaid Sheriffs, or other Officers or Minifters above fa1d, take any Obligation ia any other 
E 7 EY ..) form by colour of their offices, that it'be void. Ir is to know, that there be two'man- 
: ef ner of formes. s. Forma verbalis, &+ forma legals. Forma v:rbalu ftands upon the let- 
—— fol bot: ters and ſyllables ofthe AR ; Forma legaliris Forma eſſentialic,and ftands upon the ſub. 
: tance of the thing to be done, and upon the ſenſe of the Statute, q 144 Notits2 ramorum 
hujus Statuts noh in (ermonum foliis ſed inrationss rad-ce poſita eſt. And according to this 
diftinRion hath this branch of this AR bezn expounded ; And therefore in 37, &. 6.1. 
If the Sheriff cake a fim obligation of one in his ward, who was bailable, it is void . 
[ 6 ] for thatobligation wanteth the eſſential form preſcribed by the Statute; for there wan- 
teth the Condition; which is part'of the ſabſtance , So there Xoile ſaid, if the Sheriff 
had let one to bail, which'is excepted in the Srarure, and is not bailable, and bad caken 
a (imple Obligation, thatit ſhould be void, quod alii FuFiczarii corceſſerant ; for by the 
exception it appeareth ehar it waynot the intent of the Statute, thar they ſhould be (er 
eo bail, and ſo the obligation is taken in another form then the Statute intended, Ar4 
I conceive that as welf/in the fame taſ@ of 37. H.6. as in the caſe of Dive and Mun 
wingcham in Ple. Com. 67. The obligation which hath condition to ſve the Sherifi 
harmleſs (when the Sheriff agaioft Law let one to bail who is not bailable) is apaicft 
Law, and void by the Cbmmon Law. And herewith agreeth jyilliam wiſchams calc 
15. Eliz,, Dyer 324. And in 9. E. 4. one was inthe caftody of the Sheriff by ſorce 
of a Capia! directed unto him upon an Indiftment of Treſpaſs and the party made au 
obligation to another (by the denomination of the Sheriff) upon fuch condition as che 
Statate preſcribeth for the ſdtety of the Sheriff; And there ic is holden that the obi- 
pation is void, breanſe the AR preſcribdeth ghe obligation ro be made co the Sheriff hia- 
ſelf, and the ſame is part of the eſſential form. So if the Sheriff addeth to the condici- 
on, that be ſhall be in ward without dammage againſt the King and the Plaintif, &c. 
That the ſame ſhall make the who!e condition void for the cauſe aforeſaid. So if the 
Sheriff or Gaoler taketh an obligation of a Priſoner, with condition to be true Priſo- 
ner, or to pay for his meat and drink: $0 if the Sheriff addech another thing to the 
matter preſcribed by the Statute, as to pay ſo much more for a horſe, &c. this Adi. 
tion doth make the whole Obligation void, for the ſame is taken in other forms (ton- 
ching the ſubſtance of the matter) then is preſcribed by the Starate, And with all this 
agreeth Plo. Com. in Dive and Manninghaws caſe, 67, 68, 6g. But in Paſch. 27,Elz. 
In the Kings Bench, in an AQion of debt brought by Sir wiliem Drary, late Sheriff 
of the County of S»ffo/k; upon an obligation of twenty pound againft A, B. who de- 
manded oyer of the bond, by which ir appeared that the Defendant was only bound 
in it, and of the condition, which was that one TI/oe whotn the ſaid Sheriff had arreſi- 
ed by force of a Latitat out of the Kings Bench, ſhou!'d appear in perſon at the day 
contained in the Writ, &c. and pleaded rhe Statute of 23. H. 6. And that the oblige 
tion was taken in other form, then the ſaid AR preſcribed, &c. upon which che Flain- 
tif did demar in Law ; And it was objeted that there were three variances from the 
form preſcribed by the Statare. z. one in the Obligation, and two in the Condition , 
In the obligation, becauſe the Plaintif took bar one ſurety, and the Statute preſcribech 
reaſonable ſarety of ſafficient perſons in the plarf number, having ſufficient withio 
the Counties where ſuch perſous are ſo let to bail, in which caſe there ought to be two 
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fureties at leaft, and here is bur one ſurery, and che ptural number cannot be fatisfied 
with che ſingular, and ſo againk the words of the AR for the more ; andthe more ble 
the ſureties are, they will the rather cauſe him who is (o bailed appear, and thereby Ju- 
ſtice ſhall proceed wich more expedition, and 10 againtt the. intention of the Staruce. 
And with all this agreeth the opinion of Afowntague, Chicf Judge of the Common 
Pleas in Dive and Manningham: Caſe, | L 

Alſoinche Condition, firft the words are, That ri. e priſoner ſhalt s ppear in perſon, 
where the words of the Statute are, ſal appear generally (withour the words 5» pey- 
ſon) 2- That be ſhall appear at the day, &c. a4 refþondrxdam; whereas theſe words, 
ad re fjondendum are more than the Statute preſcriberh, © and by conſtyuence the obli- 
gation void,” as 1n the faid Caſes of 37 H.6. 7 E 4- nnd Dive 8nd" Adani-gham: 
Caſe. X 

But it was Reſolved by Sir Chriſtopher wray,Sir Thomas Gawdy, and the whole Court 
of Kings Bench, That the ſaid Obligation was not made void by the ſaidiAt. For as 


to the firſt, the words, wpon reaſonable ſurety of ſufficient perſons, are udded for the 


ſurety of the Sheriff ; and therefore if he will cake bur -one ſurety, it is at His peril, 
for he ſhall be amerced if the defendant dorh not appesr,:and therefore" the Sraturc 
doth not make the Obligation void in ſuch caſe ; for che ſaid Branch which preſcribeth 
the form, requireth that che Obligation ſhall be made ro the Sheriff himfelf, &ec. by 
name of his Office, and that the priſoners appear, in which clauſe no' mention is made 
of the ſureties, ſo that the intent of che ARt was, That foraſmuch as the ſame was 
at the peril of the Sheriff to leave the ſame to his diſcretion to take one of more for 
his indempnity, and peradventure it ſhall be becter for him ſometimes to take one who 
is ſufficient, then rwo others, and alchough that the ſurety or ſureties have not ſuth- 
cient as the Statute mentioneth, yet the Obligation was good enough, for theſe words 
of the AR as to this purpoſe and poiar, are more for counſel and direRion of the She- 
riff, then for preccprt or reftcaint of him, and that for the ſafety of the Sheriff : for if 
the defendant cannot finde two ſufficient ſareties, baving ſufficient within the ſame 
County, the Sheriff is not bound to let him to bail. - And this Reſolution agreeth 
with the old Rule, 1. Lmsliber poteft renunciare juri pro ſt imtrodu?”. Ay to the ſaid 
two additions in the Bond, more than is in the Statnte, It was Reſolved, It is troe, 
there is a verbal diffcrence from the form preſcribed by the Sraruce, bur none in ſub. 
ance and efteR ; for he who is ſo bailed onght to appear in perſon, for ſo much is im- 
plied in this word of the AR (/ appear). And therefore art the Common Law when 
any tenant or defendant was commanded to appear in any Court, he ought before 
the Stzrute thereof made, in all caſes have appeared in proper perſon.* Andtherewith 
apreeth F.N.B. 25. and the Books before Gired, fo for that cauſe the other addition 
is not m9terial, for he who ought co appear, ought to appear ad refSondindum, & 
pa *m differnt que re coxcordaut. Et eſt ipſorum legiſlatorum viva vox, rebu 6+ now 
veirbu legem imponimia. Vide 21 El'z. Dyer 364, there the condition was in the con- 
junQive, appear ard «»y/wer, in the copulative, and yet the Obligation good, Trinjr. 
27 Eliz. in the Kings Bench, betwern Danby and Herheote, in a Writ of Error apon 
a Judgement given in the Marſhalſey, it was Reſolved, That if a Sheriff -or Guoler 
for the eaſe and enlargement of any who is io his Ward, tike a promiſe to ſave him 
harmleſs, that although the Statute doth not ſpeak but onely of an Obligation with 
Condition, yet the ſame is in equal miſchief. And pray Chief Juſtice ſaid, Thar the 
Statute ſhould ſerve for little or no purpoſt fp? amdiR# ſhonld be taken within the 
Statute. And the ſaid laſt chaiſe is general, 2 If che Sheriff eake any Obligation in 
other form, that the ſame ſhall be void, within the Equity of any Obliguion, and Af- 
ſumpſit is taken; for as it is ſaid if old Verſes, 


Verba ligant homints, taurorum cornua fury, 
Cornu bot capitnr, woce ligatty home. 


Onando verba ſtatuti ſunt ſpecialia, ratio autem generals, gentraliter ſlaruthm eff 1n- 
relicendaem. Andirt appeareth by the Preamble, that the Statnte was made for avoid- 
inp of Perjury, Extortion and Oppreſlion, three moſt horrible and odious firs, and 
for the ſuppreſſing of them, and for the advancement of Truth and Jufftice, the _— 
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: = ' of the AR ſhall have a benign and favourable interpretatic n, is ribws eram 4'e ſunt 
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favwabilia anime, quamui ſunt damne/a rtbas, fiat aliquando extentis flatwti. And 
the Extoftivn-and Oppreſlions which are done to priſoners are the moft odious, for 
the lame is fevire 5» dolentrs,' & addeve affi Htromem affi ti us. And ir is trace, that be- 
fore this Statute, «be Sheriffs, Gaolers, &c, ſometimes for eaſe 8nd enlargement, and 
ſometim:s by oppre{on and dures, wou'd extort of the. priſoners by colour of their 
Offices di ſums of moneys and other vails, and ſo: by ſuch pilling and polling 
they were enriched, andche priſoners impoveriſhed, andthe proceedings of ſuftice 
delayed. +: :- ws | 
| And it is well ſaid in Dive and Manningham: Caſe, 68. That Extortion is no cther 
than Robbery, but is more od'ous than Robbery, for Robbery is 8pparenr, and hath 
alwayes the appearance of vice, bat Extortion carrieth a viſsge of truth, and is more 
hardly to:be tried and-diſceraed ; and oftentimes is accompanied with the damnable 
- and damned fla of Perjary, in the breaking of the Oath which the Officer caketh 
102] - when beisdmitted to his Office, and therefore it is more odic us. Exto tieeft crimes, 
4 quis colore officii, extorquet quod non oft debiram, wel quod oft ſupra debitum, vel 
ante termfim! qued eff drbitwns ;, and it is called 'crimen expilationss, nnd crime cone uf + 


Sq 45100! | ; 
Alſo it was faid, That the ſaid Aſſumpſit did not binde the priſoner at the Common 
Law, becanſe the Conſideration was againſt Law. Yide 19 Elis. Dyer, Onle): Caſe. 


— 


Mich. 10 lacobs, 
Alfride Denbawas Cale. 


AZ ide Denbawd alias B »rnard, brought « Writ of Ercor io the Exchequer Cham- 
der againſt Peter #oodley, Hill. g Fac, Reg. Rot.115 14 inthe Kings Bench. And 
the Caſe was ; That Peter #oodley brought Treſpaſs againft che ſaid A1ſr5/e and one 
Thema D- 2 uare clauſam fregit, ut Arſpbarton inthe County of Deveu. The defen- 
dant pleaded Not guilty ; and at the Adifes in the Countrey A/fride was fonnd guilty, 
and the plaintiff had jadgement againſt che ſaid A/fride. Whereupon the (aid 41/ride 
brought a Writ of Error, and the Error which was aſligned, wes, Becauſe that one 
of the Jurors of the principal Pannel appeared onely at the Alfiſes, upon which at 
the prayer of the plaintiff a Pannel of 7 ales de Circamſtantibus was returned by the 
Sheriff ja this form : The, title was, Nowing dectrs talinm, &c. and under ic he re- 
turned eleven Jurors. - And it was argued, That this judgement was erroneous for 
two cauſes. i, B-cauſe that but one of the principal Pannel appeared onely,and wo ac 
leaſt ought to appear. 2. That inaſmuch as he entitleth the Pannel of Tales, Newing 
decew talinys, he cannot return eleven. 

Asto the ficft, The awarding of the ſaid 7 a/es ought to be warranted by the Statute 
of '35 H.8. 64p.6. for at the Common Law the Juſtices of Nfþ Prins could not grant 
any Tales. And it was objected, That the awarding of the Talesin the Caſe at Bar, 
was not warranted by the ſaid iy r the words of the AR ace, And that the Jufti- 
ces ſhall and may proceed ta the, Te every ſach iſſue, with choſe perſons that were 
before impannelled and returned, and with thoſe newly added, &c. So that theſe words 
C103] (thoſe perſons) being inthe plural Number,cannot be ſatisfied with one ſingular perſon; 

as upon the Statute of Weſt. 2. cap. 11. Cum dow. &c. dederit ets Anditores compoti, © 

if one Accompt before one Auditor, in debt for the arrerages upon ſuch Accompe, be 

ſhall wage his Law, as it is holden in 20 H.6,41.and the reafon there given is, becauſe 

, that the Statute ſpeaketh of Accompt before Auditors. Vide 5 H 4. c:p.2. 11 H 4.56. 

CHE + + $ H6.15.20 H.6-17. 14 H.6.24. 20 H.6.45. 22 H.6.35.v49 E.3-2. & 44 E331. 
3 a, /*© Note Reader, there is not avy AR of Parliament which by expreſs words taketh 
KL. away the wager of Law in-an aRion of Debt upon arrerages of Accomp, but ec 
HA _ +* 7 © the Common Law the defendant ſhall bave his Law in an aRion of Debt upon arre- 
"BPO rages of Accompt, whether the Accompt be before one Auditor, or many, as it 
. : appeareth 
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appcareth 1n 35 H.6.6, butthe reaſon why the defendant ſhall not wage his Law 
when the Accomp: 1s made before Auditors, is upon the Statute of eft.-2: Cap.11. 
for now this Statute bach made the Auditors Judges of Record, becauſe they bave 
power thereby to commit the defendant to Priſon, which none can do if they be nor 


Judges of Record, aod with this reaſon, s. that they are Judges of Record agreeth / 


2 H.6. 41. and 10 H.6. 24,25. and for this cauſe he was ouſted of Law by all the 


Juſtices in ſuch c2ſc. Bur if ebe Accompt be before one Auditor onely, the ſanie is © © 


out of che Statute, for he cannot commit the defendant co priſon, and therefore it 
remaineth at the Common Law, So the Lord who 15 found in ſurpluſage, the Statate 
is made againſt the Accomprant onely, and the Lord cannot be commitced to priſon, 
and therefore it alſo remaineth at che Common Law, as ic is adjudged in 14 H.6.24. 
Vide 10 H 6.25. 38 H 6.6. 20 H.6.41.6b. And it appeareth by the Judgement of 
the whole Parhament in 5 H.4. (aſe $8. Thatin-an action of Accompe before Audi- 
tors, that the defendant ſhall not wage his Law, but chere the remedy is given by ex- 


am:nation, to diſcern if che matter lie in Accompt , and if not there, to allow the de» - 
43 E.3. and 49 E 3. areill Reported. _ 


fendant his Law ;, and therefore the Books in 4: 
And further, thoſe of Counſel with the plaintiff in the Writ of Error, cited the 


Caſe of 22 H.6.46. where the Cuftome of Forreign Attachment being alledged a- + © 


gainft perſons in the plural Number, ſhall nor be ſacisfied with one; and the Caſe of 


Rediſſeiſin, where the Statute of Arrton, Cap.3. ſaith, Aſnmpis rcum Cuſtedibus / 


pl:citorum Corene demins Regis ; this plaral Number ſhall nor be ſatisfied with one, if 
there are more than one : and with that agree 27 Af. p.5. 5o E.3-17. 39 H.6. 42. 


So in grants made by Corporations, the plural Number ſhall not be ſatisfied with one, - 


as appcarcth in the Caſe of the Cooks of Zondew in Pls. Cow. So in Writs, if the 
Wric be chat che defendant falſs fabricavit diverſa fafta, he cannot declare upon one 
onely. 35 H.6.37-b. Vide 7 E.q.31. 20 H.6.45, &c. Butic was Reſolved, That in 
caſe when but ope of the principal Pannel appearetb, che Statate giveth aathority ro 
Juftices of Niſs Prixs to award Tales de Circumſtentibue: For it is Enacted by the 
ſaid Statute, For the more ſpeedy trial of Iſſnes to be tried by twelve men hereafter 
to be had, that in every Writ of Habeas Corpora or Diſtringes with a Nif Prins, 
where a full Jury ſhall not appear before the Juſtices of Niſs Prius, or elſe after an 
appearance of a full Jury, by challenge of cirber of the parties the Jary is like to re- 
maiountakea for default of Jurors ; That then the ſame Juftices, upon requeſt made 
by che party, plaintiff or demandant, ſhall bave authority by force of this Act to com» 
mand the Sheriff, or other Minifter or Miaiſters ro whom the makiog of the ſame Re- 
rara ſhall appertain, to name and appoint, as often asneed ſhall require, ſo many of 
ſuch able perſons of the ſaid County then preſent, &c. as ſhall make a full Jury. 
By which words without queſtion, although that one onely appearecb, the Court may 
award T ales of eleven, Then cometh the clauſe which hath been mentioned before, 
which doth not reſtrain the generality of the firft words, And the Caſes pur before, 
which give euthority in the nature of a Commiſſion, as in the Caſe of Auditors of 
the Accompt, Rediſſeiſin, &c. are not to be reſembled to this Caſe upon the ſaid AR 
of 35 #.8. which is made for more ſpeedy Trials, which always, and all other Sta- 
rutes of like nature,ſhall be taken favourably in tbe furtherance and advancement of 
rhe expedition of Juſtice; and it is as great miſchief and deley of Jaftice when ove 
onely, as when four or more 8ppear.; And for this cauſe, if the Body of the AQ had 
been in the plural Number, yet it ſhould be confirued to extend to the Caſe, when 
one onely of the principal Pannel appearech. And therewith agreeth the Opinion gf 
the Court of Common Pleas in Afich. 7 & 8 Eliz. Dyer 245- in the ſame pornt, z. 
that the Juſtices of Nsf5 Prins have power to award Tales when one Juror onely ap- 
peareth; for there it is ſaid, So was che meaning of the makers of the Statute: And 
there Brown held, That if two of the principal Pannel appear, and ar the prayer of 
the plaint'ff 1 2 de Circuwſtertibus are returned, and then the two principal are drawn 
forth by chslleage ; then the Trial ſhall be all by the twelve de Circumftantibus, But 
the Lord Dyer maketh a 2were of it. Bur at the Common Law, the Jurors of 
Tales paſſed in Trial without any Juror of the principal Pannel; and this ARt bach 
been alwayes expounded fayonrably. And therefore in Aſich. 17 Eliz No 


Hundredor appeared , and all the Hundredors were returned upon the _ / 
n 
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nd 22 Ehz, Dyer 376. they have power to grant a T alss de ( ncnmfantibus, di 
refted | nes wo for favour or afteRion of the Sheriff by the ſaid- peneral words 
of the ſaid AR of 35 H.8: HMich, 35 & 36 Eliz, Julius Ceſar Maſter of the Court 
of Requeſts is the Kings Bench, broughe an Action for ſlaaderous words apainft Phis 
lip Cerfnis The defendant pleaded not guilty, and ſaid, that be was an Alien born,&c, 
and prayed tris! per medietazems lingae, and it was granted; and atthe Nſs Prime in 
Loxdm but ſix Engliſhmen'and five Aliens appeared. And the plaintiff prayed a 7 ales 
de (ircumſtantibus per wed-etatem lingue, and it was granted, fo that there wanted 
one Alien; and the Record was, dro alins alienigena de Circuwftantibus per vic. Lon- 
dun' ad riquiſutionrs infranemine's 7ul 5 Ceſaric per mandatumn 7uſtic' de neve appeſer 
caias women panel* preditf affilatur ſecundaw forwan ftatuti in bujuſmod; caſu nuper 
editi es proviſi, us quidem yurator ſie de nous appeſitns, viz. Chriſtians: Derbick alie- 
nigena exaltut fomiliter went, ac in jaratam ilaw fimnl cum alits jw atoribus predifisy 
pris! impanelatls & juraiis juratns fuir. And the Jary fonnd for the plaintiff, and 
a[ſeſſed damages to 1001, Andit was moved inarreft of Judgement, That no T ales 
is to be granted de Cirenmſtantibus, when the trial is per wedietatews lingue by the Jv 
fiices of Nþ prixs, by the ſaid ARt of 35 H. 8, for three Reaſons. 

I. The T ales ought eo enſue the nature of the principal Pannel, and that always is 
ad requiſitiozes defendentiy, nod in this Caſe the plaintiff prayeth the 7 ales. 

2. The words of the AR are inthe plaral Number, The Jury is like to remain un- 
taken for defaulc of Jurors :: and here it was bar for the defanlt of one Juror. 

3. The A& giveth not authority in this cafe co Jaſtices to grant a Tales, for io the 

former part of the AQ ir is ſpoken of che freehold of the Jurors, and of ifſues to be 
retaraed opan the Jarors; and an Alien hath not any freehold, ncither ſhall ifſaes be 
r upon bim. Alſo the Statnte ſaitb, That if there be any default of Jurors, 
otheraof che ſame County ſhall be returned, &c. and an alien is not properly ſaid of 
aoy Covaty: - And notwithftandiog theſe, becauſe that the Statute was for the ſpeedy 
execution, and ſhall be expounded favourably to effect the intent and purpoſe of the 
makers of the AG, Judgement was given for the plaintiff. - 
, _ Astv the ſecond ObjeRtion which bath been made, it was Reſolved, That the title 
" was the miſgriſion of the Sheriff; and it cannot be taken tbat the Juſtices ſhall grent 
T ale: onely of ten; but of as many as in allſbell make a Jory. And chat appearetb, 
becauſe that eleven were ned, and cleven red, and eleven ſworn with him of 
the-principal Pannel. Aad ore. it was ed, That this miſpriſion of the 
Sheriff ſhonld de amended, 20d drcew put out of che title; and then the title (hall be 
good and formal, Newinatelinr, &c. or it may be Nowina juratorum de nove 4ppo- 
fit' - ſecundum forwem ſtatus. | | 

Note Reader, at the Common Law in the granting of #'7 ales, five things are to 
be conſidered, 1. The time of granting, &c. of it. 2, The number of the T ales. 
3. The order of them. 4. The manner of Trial, s, eicher by them wich others, or 
by themſelvea onely. 5. The quality of chem are to be conſidered. 

As to the firſt, foar chings are te de conlidered, 1. That the time of granting of 
them is upon defaule of fo many of thoſe of the principal Pannel, that there cannot be 
a full Jary- 2. That ac the time of the of chem, the principal Array ftand, 
for T ales are as wy y and + 07 _—_ _— which at 
that time-ought to be 5» eſſe ; and therefore if the Array: be quaſhed, or all the polls 
' aod tried out, no-7 a/cs ſhalt be awarded , for at that time ne ſort late, 
butza caſe a new Yewre fac' ſhall be awarded z butif atche time of the grantiog 
of the T'a{e:the principal Pannel ftand,: and afterwards be quaſhed, as is aforeſaid, 
yet the Tarr fall ftand, for ic ſafficeth if there were 9que/+7 ac che time of the grant» 
ingof them; -and-that appeaceth 1n 34 H. 6. Efloppet 30. 3. It is to be obſerved, 
T gh Senna, untib che time the plaintiff bach 
made defaalc. 4. In ſome caſe a F ale: (hall be granted after's full Jury appeareth and 
is fworn., azif 8 Jucy be charged, and afterwards defoce the Verdi-given in Coure 
one: of them dicth, a 7 ale: ſhall be awarded, and no new /anire facies; and there- 
with agreeth 12 H.4. 10. Soif anyof the Jurors impannelled die before that they 
appeer, andthe ſame appeareth by the return of the Sheriff, the Pannel ſhall nor 
abate, butif need be a Ts/er ſhall be awarded. Fide 21 E,4.1t, And thetime of 

challenge 
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challenge and erial of the Tales is after that the principat't annel is tried ; and it the 
principal Pannel be effirmed, the ſame tr.cr: ſhall ery the Tales, but if it be quaſhed, 
then the two triers cf the principal Par.nei ſhill cor tryttem: 9 £.4446, 1 + H 7.1, 
& 33 H.6.21. vide 19 H.6.45, 

Asto the lecond, -. the Number, three things are to be obſerved. 1. In all cafes 
the Tales ought co be uncer the number of the priccipal in the 7 4r ive far” (if it be nor 

in caſe of an Appeal) as in eAtrair under 24, and in other Attions where the 1+ ie 
fac* is of 12 under 12. ard the realon why mois may be granted in an Appral on ite 
part of the plaint ﬀf is, Becauſe the defer.dant may challenge percmprority,, ard if de- 
fault be in the plaine:f, chen the deſerdant may pray 8 Tales; 5nd the reaſon is in 

avorem vite, and that he may diſpatch ard free h»mlelf of trouble and the quefiion 
of his life, for fear that the Witneſſes ſhou'd die, &c. and therewith agrecth 14 H.7. 
16E.46. 37 H6.12. 1t E.4.5 6. and therefore | think that the Book in 48 E 3.1. 
is miſprinzed, Vide 49 E 3.1. & 48 E.3.28, The 2. that t': number ought alwayes 
to be certain, as 10,or $, or 6, or 4, &c. Vide Cot l:1 Br.t11. Fut now opon the 
ſaid ARt of 25 HS, a Tater de (ircumſtant bu; may be granted as wall of an incerta'n, 
as of acertain rvumber, and that by force of the words of the fa:d þ. 1. /o many, 
Ofc. as ſhall make up a fall Jury. 

As to the third, z. the Order, it is fo know, that alwayes in every new Tale: the 
number ſhall be diminiſhed, as if the ficſt be 15, the ſecond ſhall be 8, and fo alwayes 
leſs; and therewith agree 14 H.7.1, tt. Taler, Br.15. Viet) Eq.p.to. Butif the 
Tales be awarded, and afterwards is quaſhed by chailenge, hz may have ancw of the 
ſame number as before; and therewith agrecth 20 H.6.40. 

As to the fourth, 1. To the Manner of Trial, s. by th:m vi b others. it is common 
every day, and by them onely, when after the grantirg of 10 Tales, and ofta Tales, 
the principal Panael 1s quiſhed, there the trial may be onely of Tales, or if the Tale: 
do not amount to a Jury, a T.les to ſupply the former 7 ales may be granted; and 
therewith agreeth 36 H.6. tit. Enque#t 30. 

As to the fifth, s, ro the Quality of the T-les, they ought to be of the ſame que. 
lity as the principal arc; and therefore if the firft be fer mediets8:m l»yue, of En- 

liſh and Aliens, the 7 ales oright co be ſo. So if the principal be out of a Liberty, 
and all thoſe things which are required by Law in the principals, are requ red in che 
T ales. Vide 4 E.4.11. 7 H.6.40. :o Aſ.p.42. And aiterw-rds by the Advice of 
all che Juftices of the Common Vieas, and Barons of the Exch<quer, the Julgement 
was affirmed ; ard (o the principal Caſe at Bar is 86judged by all the Jucg.s of E-gland 
and all the Barons of the Exchequer. 

Note Reader, in Aſliſe, if ſo many of the Recognitors make Cefanle, that there be 
not 12, the Juſtices of Aſſiie cannot award a Talcs de Cirenmſtantib «, for although 
that Juſtices of Atliſe are named in the {aid Act of 35 HS, as well as Juti'ccs of Np 
Prius, yet foraſmuch as the ſaid AR giveth not power to Juftices of Aſſiſe or N:j 
Prius, but where che Trial ſhall be by 12 men in every Writ of Habeas Corpera, of 
Diftring as with Ns Prive ; and that cannot be in an Aſliſe : for, Aſſiſe capiantar 
is propri* (om*, and never can be taken by Ni}; Pri in proprio Com”, and no expoli- 
tion can be made againft expreſs words, for that ſheu'd be 7” perina expeſitio que cor- 
roderet wentrem textns: And of ſach opinion was Catelyn Chief Juftice in his time, 
and Gerard JAttorney-General, and after them z#/-ay and Ander/en Chicf Juſtices, Ju- 
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Mich. 10 Jacobs. 
Humfrey Lofields Cale, 


[106] Howma: Towng and Dorothy |; wile, brought an Action of Debt againſt Thomas 
T Milton and eAnne his wife, Executrix of Humfrey Lifield, upon an Obligation 
of 106 |. made 20 Decemb. 6 Jac. by the ſaid Hamfrey Lefield to the ſaid Daraky 
dun ſels fuit. The defendants demanded Oyer of the Bond and Condition, which was, 
Thar if the within Hawfrey Lofield, his Execators, Adminiftracors and. Affigos, and 
every of them, ſhall well and truly obſerve, perform and keepall and ſingulsr the Co- 
yenants, Payments, Reſervations, Grants, and Articles and Agreements contained ins 
Pair of Indentares bearing date the day of the date of the Obligation made berween 
the ſaid Humfrey and Dorothy dum ſola fuit, which on bis and their parts, &c. And 
pleaded, That by the ſaid Indenture, which they ſhewed forth that the ſaid Dorochy, in 
conſideration of the rent after by the ſame Indenture reſerved, demiſed to the (aid 
Mamfrey Lefield ® Wine: cellar in Graveſend, To baveand to hold tothe ſaid Humfriy 
L-field, bis executors and afligns, after the Feaft of the birth of Chrift then nex: fol- 
lowing, p's ter mino Bnines anni integri extunc prox” ſequentss, Et fo in fine dif write anni 
ambe partes placerent, agrearent, & conteniate forent, qued eaderm preſens dimiſſis fau 
renovate, fiv! continua's pro alique longio's tempore, twnc habend' C> tent n4* dimiſſa pre- 
wiſle dift} Humfride Lofield executoribus & aſſignatis ſus ab &- peſt diflum frſtum N.. 
tivitetts Dom' tnunc prox ſequen' datum Indentur' uſq, plenarium fenem & terminum 
tr: 41107 1m extnunc prox' ſequent, reddends inde arnuatim durante difto terming d fis 
Derethee, exicatoribus & afſignatis ſnis 40 |. ad quatuoy uſual" dies feſtos, fove ter« 
wine!, fc 5, the Annunciation, &c. with clauſe of diftreſs if the rent were behinde 
by the ſpace of 10 dayes after any of the Feaſts, &c. And pleaded, That he occupied 
the ſaid Cellar for the ſpace of the ſaid firſt year, and at the end of the (aid year per- 
formed all che Covenants, Payments, Reſervations, &c. in the ſaid Indentures, &c. 
The plaintiff replied, and for breach ſhewed, That the ſaid Humſrey Lefield did not 
pay 101. ducin the (aid firſt year at the Feaft of the birth of Chrift for one quarter, 
Upon which the defendant did demurre in Law. And this plea began in the Common 
Fleas, Trinit. 10 fac. Rot. 3434, And it was argued by the Serjeants of Coun(cl 
with the defendant, That the lefſce ſhould not pay any rene for the firſt year, and 
that for three cauſes. 

7. Becauſe the reverſation, as it is made,doth depend upon a contingency, s. if at the 
end of the firſt year both parties agree that the leaſes ſhall be renewed and contirucd 
for any longer time, than to baye and to hold the ſaid Cellar to the ſaid Humfrey from 
the Feaſt of the birth of Chrift next enſuing the date of the Indentore for three years, 
Reddends inde annuatim durante ditto termino difte Dorothee, &c. 401 oc. So that the 
Redlends doth depend upon the ſaid contiogent, which never took «fc, for the leale 
was not continged beyond the firſt year, | 

2+ The reſervation of the rent is durante termino predi, which being ſpoken in 
the ſingular Number, ſhall relate onely to the term or three years laft mentioned,and 
not to the term of one year , which was certain and complete before the contin» 
gent, 

3. Every reſervation and exception ſhall be taken fri: apainft the leſſor, and be- 
neficially for the leſſee, becauſe that every reſervation doth charge and encumber tbe 
land dem ſed; and the words of reſervation are the words of the leſſor, and the re- 
ſervation is his at, and therefore ſhall not be extended beyond the words; and (o it 
ts bolden in Hi! and Grange: Caſe in Pls. Com. 171. And to this purpoſs the common 
Caſesin 12 E.z. Af. 86. 17 E. 3.52, & 17 Aſſ-p.10. 10 E.4.18. 12 HS, 19. 4: 
and divers others were cited. | 

And it was further ſaid, That if ewo tenants in common joyn in a grant of an Ox, 
or a pair of Spurs, or a Hawk, the grantee ſhall have two Oxen, &c., but if they 
wake a gift in tai), or a leaſe for life or years, rendring an Ox, &c. to chem and their 
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heirs, they during cheir lives, nor their heirs after their deaths, ſhall have bur one Ox, 
&c, And ſoif a man maketh a pift in cailof two acres, one at the Common Law, 
and the other in Borough. Engliſh, rendring an Ox to h:m and his heirs, and the do- 
nee having two Sons dieth, the eldeſt Son inherit one acre, and the younper the other, 
in this caſe the donor or his heirs ſhall have bur one Ox, becauſe the rel. rv:tion ſhg!! 
be taken ftrictly apainft him and his heirs, 

But it was Reſolved, That the (aid reſervation ſhould extend to the fi-ft year, foc 
the proper place of a reſervanon is to come after the limitation of all the eftates. And 
therefore if a man by decd indented demiſcth lands to A. h:bendum to him for life, the 
remainder to B. and to the heirs of his body, and for wane of iſſue of his body, to 
remain to D.intail, or for life, R-d4dendso rnde to the Icf{Tor and his heirs an aarus! rert, 
this reſervation ſhall extend to all the eſtates before, J'i4e 34 F.z. Avowry. And 
although the future term be incertain, yet it is certain that the leſſee ſhall tave the 
Cellar for one year, and the rclervation ſhall extend to it, for durante termine pred, 
alchouph ic be in the ſingular Number, yet it is named colleRive, and ſhall have rela- 
tion toevery term demiled by the Indenture. And it is to be obſcrved, That if the 
leſſee bad held the Cellar beyond the firſt year, chat the reſervation had extended 
without queſtion to the firft year ; and the conſideration of making of the (caſe, was 
onely in conſideration of the rent reſerved in the ſaid Ind:ntures. And in old time 
rent reſerved upon leaſes, &c, was called vim reddirue, becauſe that the leflor lived 
byit, Vide Pls, Com. Hid and Granges Cale 171. Such conftruRion ſhall be made in 
caſe of reſervation of rent, that the leſſor ſhall not loſe his rent at any day, &c. Ard 
Hil. 23 Eliz. Ret.1410. in the Common Pleas, Dioni/e Paſmer brought a Replevin 
againſt George Prowſe for taking of his cattel ar Halberton, in a place called Terleigh 
Down in the County of Devon , the Cale, as appeareth by the Record, was ſuch: A 
leaſe was made of a houſe 8nd land for years, if the leſſee ſhould ſo long live; and 
afterwards the leſſor by bis deed indented granted the meſſuage and land ro another, 
To have and to hold the reverſion to the grantee for life, cum per wortew, ſurſum red- 
ditionem , vil forifatluram of the leſſee, aut aliter, acciderit, Reddendo inds annuatim, 
to the grantor and his heirs, cum reverſio preditta acciderit 95. 44d. per annum ; the 
leſſee died, the grantor of the reverſion diftrained for the arrerages of the rent, as well 
before the death of the leſſee as after, and in this Caſe four Points were Reſolved 
clearly by the whole Court, 

1. That by the demiſe of the meſſuage and land for life, the reverſion thereof 
ſhould paſs; but by grant of the reverſion land in poſſe(sion ſhall nor paſs. 

2. Bythe grant of the meſſuage and land, Habtendum reverfonem, &c. for life 
after the death of the leſſee, &c, That che Habendum is good ; for in Judgement of 
Law, nothing but the reverſion is granted by the premiſes; and as in Throckmortons 
Caſe, Pls. Com. 147. when a reverſion is granted, Habendum the land, the H.bendum 
is adjudged good: ſo whenthe land is granted Habrndam the reverſion; and after 
the death of the leſſee, &c. is in confirution as much as to ſay, as to rake effet in 
poſſeſsion after the death, &c. Alſo the Habrndwm had been good, slthough no men» 
tion had been made either of che land, or of the reverſion in the Habrndum, for the 
principal office of the Habend»m is to limit the eftate in the land contained in the 

remiles. 
: 2, [t was reſolved, That by the ſaid reſervation, the rent ſhall not begin before 
the reverſion fall into poſſeſsion ; and theſe words, cam reverſio preditta acciderit, 
ſhall be expounded according to the intent of the parties, which was not that the pran- 
ree for life ſhould pay the react reſerved, before that he might take the profits to raiſe 
the rent out of them. 

4+ That the diftreſs was well taken for the arrerapes afcer the death of the leſſee, 
and for the arrerages incurred before, Note by the Lord Dyer in 27 Eliz. 376,377» 
which proveth that reſervations ſhall be expounded according to the reaſonable in- 
tendment of the parties, to be colleRted by the words of their deed. And it is appa- 
rent, that the intent of the parties in the Caſe at Bar, was, That the leflee ſhould pay 
rent for the time which by force of the ſaid leaſe he occupied the ſaid Cellar : But for- 
aſmuch as the Obligation was forfeited, The Court moved the plaintiff to take the ar- 


rerages,cofts and damages,with which he was content, and ſo no Judgement was g'ven. 
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Note Reader, as to the ſaid Caſe pur at the Bar, of a gift in tail of one acre a+ 
- Common Law, and of one acre in Boropgh- Engliſh, rendring an Ox, and afterwards 
the donee dieth, baviog iſſue ewo ſons, ſo that the one acre deſcendeth to the one, and 
ghe other to the other, that but one Ox ſhall be paid. For the betcer underftandirp 

4. », ©" of the Law, andof the reaſon thereof in this Caſe and other the like, It is co know, 
0] / ,, 4 That there is a difference in Law, when by operation of the Law without the a& of 
64s / ob "F- -—_ party, there ſhall be a multiplying of anentire ſervice, and when not. And there. 

o- mo > * foretbere is n difference betwixt very Lord and very Tenant, and between Donor and 

| of 7/121 ©? * Donee, or Leſſor and Leſſee : For inthe caſe of very Lord and very Tenant, as well 
WW), [108] the annual as the caſual entire ſervices in many caſes ſhall be mulcipled, as it appeareth 
in Brwertons Caſe, ia the ſixth Part of my Reports, and in the eighth Part of my Re- 
ports in obs T al”ots Caſe. But in the Cale of Donor and Donee, or Leſſor and 
Leſſee, che entire rent ſhall not be by any diviſion either of the reverſion or of the 
poſſeſſion by a&t in Law multiplied. And therefore if inthe ſaid caſe of one acre ar 
Common Law, and the other in Borough: Engliſh, the donee dieth baring iſſue rwo 

ſons, this ſeveral deſcent which is an aRt in Law (hall not charge each of them with 

the catire ſervice, no more than if the donor in the ſame caſe dieth having iſſue ewo 

ſons, ſo that the reverſion deſcenderh ſeverally by at in Law , yer the donee nor their 

heirs ſhall not be charged but with one entire ſcrvice. So if a man be ſeiſed of two 

acres, one of the part of his father, and of the other of the part of his mother, ard 
maketh a leaſe of both for life, reſerving yearly a Lamb to the leſſor and his heirs, 

and the leſſor dieth without iſſue of his body, the ſeveral beirs ſhall not have two 
Lambs, but one Lamb onely. So if a man giveth lands to two men, and to the heirs 

of their two bodies begotten, yielding a Hawk, and they die, their ſeveral iſſues ſhall 

pay but one Hawk: Aad the reaſon of theſe and other like caſes, that the entire fer- 

vices ip theſe caſes ſhall not encreaſe, is, Becauſe that the reſervation of the donor 

or leſſor is bis title onely, 8nd when be himſelf referveth bur one, the Law, which is 
alwayes grounded upon Right and Equity, will never encreaſe the ſame, or give to 

bim more than himſelf bath reſerved. And the reaſon of this difference appearcth in 
Woodl:uds Caſc in Plo. Com, 94. For encroachment by the donor upon the donee, or 

of the leſſor upon the leſſee, ſhall not binde them in an Avowry, as it ſhall betwixr 

Lord aod Tenant ; and the reaſon is, Becauſe that when the donor and leſſor,or the beir 

of any of them avowerh,he ought to ſhew the original reſervation, by which ic will ap- 

pear, bow much the donor or leſſor hath reſerved. And with this agreeth the Judge- 

ment in Sir Wiliam Foſters Caſe in the eighth Part of my Reports, That the donor 

or leſſor need not in an Avowry alledge ſeiſin, nor encroachment upon them ſhall 

binde them, becauſe that the reſervation is their ticle. But if there be Lord and tenant, 

and the tenant maketh a gift in tai), or a leaſe for life, the remainder in fee, there en- 
ctoachment by the Lord upon the donee or leſſee ſhall binde thera, for the Lord need 

not to ſhew the commencement of the Seignory , but it ſhall not binde the iſſue in 

tail; and therewith agreeth 20 £.3. Avewry 131.5 £.4.2, F,N.B. 11.4. The ſame 

(5) Lawis, when the Law doth create the tenure; As if Lord and tenant be by fealty, 
aod the yearly rent of a Lamb, and the tenant maketh a gift in tail to two meo, and to 
the heirs of their two bodies without any reſervation, then the donees ſhall bold of 
the donor by the like ſervices as he beld over. Lit1.4.6. 33 H.6.7, cc: yer if the do- 
nees having iſle die, their ſeveral iſſues ſhall pay buc one Lamb, for the donor or his 
heirs io Avowry ought to ſhew the tenure betwixt the Lord and the tenant, and the 
giftia tail, ſo that ir will appear to the Court, that but one Lamb at the time of the 
gife was due ; and the Law, to the prejudice of the heirs of the donees, ſhall not en- 
creaſe it. But there is a difference betwixt thoſe which are eotire ſervices for ſome 
ſervices by the meer operation of the Law ſhall encresſe. Ard therefore if a man 
ſeiſed of ewo acres,one at the Common Law and the other by the Cuſtom of Borough- 
Engliſh, and maketh a gift in tail of both; and the donee baving iſſue two ſons dicth, 
both the ſons (ball do fealty. The ſame Law of Homage, if it be reſerved by the 
party, or created by the Law Soif the donor dieth having iſſae ewo ſons, both the 
ſons ſh3ll have homage and fealty. So there is a difference betwixt entire ſervices of 
profit and of no truft, and ſervices of truft and no profit. The ſame Law is, if 
there be Lord ard cecaat by Knights ſervice, and the tenant giveth the tenancy ro 
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two men, and to their heirs of their bodies, and they die having ifſue, their i\ſut 
ſhall bold ſeverally by Knights ſervice, for the ſame is for the defence of the Lord and 
of theRealm: And ſo another difference betwixt an entire ſervice for the profit of 
the Lord,and an entire ſervice for the publick defence of the Realm. See all theſe cited 
in fot "Fa{bots Caſe , and by theſe and other differences there pur, all the Books 
proving them, are well without any cuntrariety or difficulty agreed and reconciled. 
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Mich. 10 Jacobi, which began Paſc. 10 Jac. Rot. 163 5. 
: in the Common Pleas. 


Arthur Leeats Caſe, in the ſubverſion of Peſtilenc Patents 6 
theevith Coacealers, 


ALES Vf 


_—__ Legar Gent, brought an Fjeft;ove firme againſt Edward Cockle, upon © [109] 
demiſe made of fix acres of Wood id 3 mondhbam in the County of Nozfelt by 
Jobn Smith, 19 Oftob. $ fac. Reg. for three years, and that the defendant did cjeR 
him, &c. The defendant pleaded Not guilty, and a ſpecial Verdi& was found to this 
effet. Th: King and Queen, Phil pand Mary, were ſeiſed of the Manor of #- 
wondbam in the County of Ne-folk in fee in the right of their Crown of England 
(whereof the ſix acres of Wood in which, &c. were parcel) and 9g 7lii, 4and 5 of 
the ſaid Phil:/p and Mary, by their Letters Parents under the Great Seal of England, 
in conſideration of ſervice done by Sir George Howard Knight ex certa ſcientia, mere 
meta, & gr-ti: Specials, give and granted to the ſaid Sir George Howard (inter alia) 
omnes it as duas pecias terre neſtras vecear” Nettlebamſted & Wikemans, containing by 
[ eftimation 15 acres, ja" & exiſten' in Wimondham in Com' Norf. mado wel nuper 5n 
| tenura ſive occupatione fo. Colman ac nupir Minaſt' de Wimonaham quond* fþift' & 
pertin', Cc. que quid' omnia & ſingula premiſſa cum pertinentita a nobus ac 4 parte & [5] 
| fratre reſtris prefate Rrgine concelata & detent” fſurr , ac redditie & reverntiones inde 
nec al'cujns inde pa celle ante hac refponſa fuer, Hebend' pred' Georgio Howard milit 
hered C& aſſignatis ſnuw, Fc. And thar the ſaid fix acres of Wood whereot, &c. 
were parcel of the ſaid land called Netr/ebamfted and 1ikemant; and that the ſaid 
Manor of #/:mondbham whereof, &c. at the time of the makirg of the ſaid L-cetzrs Pa- 
tents nx concelar' nec detent” fuit, ſed fuit in onrre  comprio, and the rents and pro- 
firs thereof (Saving the lands called Netrlebam/ted and #ikeman!) were anſwered to 
the King before and at the time of the ſaid Letters Patents. Andif che ſaid lands called 
Netulebamfted and W kemans, being parcel of the ſaid Manor, ſhould paſs or not, was 
the queſtion. And if the ſaid lands do not paſs by the ſaid Lecters Patents, chen they 
found for the plaintiff, and if, &c. And in this caſe three queſtions were moved. 

1, If the ſaid ewo parcels of the Manor of Net/eh-mſted and #ikewant ſhall be 
as this Caſe is in Law, ſaid to be concealed and detained from the Queen, when the Ma- % 
nor whereof &c. is incharge to the King and Queen, although in eruth the ſaid par- 
cls called 2 ert/chamited and W/1hemans were occupied by an intruder, who anſwered 
nothing for them. 

The ſecond Queſtion was, That foraſmuch as the ſaid grant was of the ſaid ewo 
parcels by ſpecial names of Nett/chamFed and wikemaen: in Wimondham in the Coun- 
ty of Norfolk, and hath theſe certaintirs, 5. modo vel nuper in terure five cccupations 
Johanny Colman, ac nuper Monaſterio de Wimondbam quondam ſpeftant',ec. (all which 
were true) if the ſaid two parcels ſhould paſs, noewwithfRlanding that chey (hall not 
be ſaid in Law concealed nor detained, 

3. If the ſaid grant by Letters Patents ex crt4 ſcientis, mero motu, & gratia 
ſpeciali, ſhould make the grant good, notwithftandiog the falſity of che ſaid clauſe 
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Andas to the firft, it was Reſolved, That when the King and Queen were 8n- 
ſwered of the ancient rent of the Manor, although the Fermors, or Officers or Miri. 
fters of the King ſuffer any to intrude into any parcel of the Manor, yet it ſhall not 
be ſaid in Law concealed or detained ; for the Manor is in charge, and by conſequence 
in Law every part of it, & twrps eff pars que non convenit cum ſu toto. 

As to the ſ:cond, it was objeRed, That there was multiplicity of certainty in th: 
clauſe of the grant it ſelf. 1. In the thing granted, s. by certain names, 2, By cer- 
tain content, s. fifteen acres. 3- lna certain l own. 4. lnacertain ( ounty. 5x5. In 
the occupation of a certain pzrſon. 6. Intitle, Nuper Monaſter io de Wimondham Fþe- 
Has” , and all theſe are true: and therefore alihough in truth the ſaid lands calic4 
Nettlchawſted and 1/ikemans were not concealed, yer they ſhall paſs, for arile per 5% 
utile non vitiatzr : And therefore they cited the Book in 29 E.z 9. where King E. z. 
granted to 7iliaw Earl of Salubury the ſon omnes advecationes Eccleſrarum que pert;- 
nent ad prioraturs de Mountegue Cc.  quas nuper conceſſimus Wiliam then Earl of 
Salibury patri pred' willielmi. And in truth, the Advowlon of the Church of zy. then 
in queſtion, was not granted to the father, and yet there the grant is holden pocrg ; 
Andif it were in the caſe of a common perſon, the ſalle Yue quidem ſhou'd not x- 
void the grant. 

But it was anſwered and reſolved by the whole Court, that the grant was void for 
four Reaſons, 1. Becanſe that the cauſe of 2» quidew, cc. was in Judgement of 
Law the ſuggeſtion of the Patentee, 2. It was a clauſe of reſtraint, to reſtrain the 
grant to a thing onely concealed from the King and Queen, &c. and not in charge, 
3. The King and Queen did not intend to diminiſh any part of their Revenne. 4. For- 
aſmuch as the words are in the conjunftive concelata & detenta ſuer', Oc. in which 
caſe if the land my be ſaid detained from the King or nor. 

As to the firſt, 5. Thar the ſaid clauſe 2 uz quidem, &c. ſhall be taken in Law 24 
the ſuggeſtion of the party, in 19 E.z. Grant 58, The King by his Letters Paterits 
giveth Licenſe to appropriate the Advowſon of D. to the Prior of C. que quidem ad- 
wvocatio non teneiny de nobis, © er and intrath the Advowſon wes bolden immediately 
of the King, and the Licenſe was holden void, for the book ſaith that the ſuggeſtion 
was falſe. Andin 31 £.4.48. If the King grant the Manor of D. &c. gned quidem 
manerium ad mann noſtr as devenit ratione eſchaet', (c, and intruth the Mzgnor cometh 
not to the King by eſcheat, the grant is void; and the reaſon that Huſſey Chicf Jo- 
tice there giveth, is, Becauſe the falſity cometh on the ſurmiſe of the party. And 
therewith agreeth 8 H.7.3, 37 H.S. Br. Patents, and 9 H.6,28. Andin 16 E 4-7* 
it is holden, That the Patentee ſhall not rake advantage of any other ticle, cha: chac 
which is expreſſed in the Letters Patents, Andin the AR of Confirmation ef Lerrers 
Patents, anno 13 El.c.2, there is 2 proviſo : Provided always, That this AR &c, ſhall 
not extend to any Letters Patents, which at any time ſince the beginning of ber Ma- 
jefties Reign have been, or hereafter ſhall be granted by the Queens Highneſs to any 
perſon or perſons, of any Manors, Lands, &c. by force of any information, ſait or 
ſuggeſtion made or to be made to ber Highneſs, that the ſame Manors, Lands, &c. were 
concealed lands. And alwayes after this AR, and after the like AR of Confirma- 
tions of Letters Patents, anno 43 Eliz. Cap.1g. the ſaid clauſes of ine guidem, cc. 
and ordinary proviſions roncerning concealments, were conftrued and taken in Law 
+2 pRs , ſuggeſtions and ſuits of the Queens Patentees for concealed 
lands. 

As tothe ſecond, The ſaid ciauſe of ue quidew, >:, contains words of reftraint 
inſerted for the Kings benefir, for it implierh a ſuggeſtion to the King (as bath been 
ſaid) and an anſwer made to it by the King, s. The ſuggeſtion of the Patentee to the 
King is, That he hath found lands which are concealed from bim, of which he hah 
not any rent, profit, or other benefit anſwered ; and therefore that it wou'!d pleaſe 
the King in reward of his ſervice, to grant theſe lads to him, which he by bis induftry 
bath found to belong to theKing. To which the King anſwereth, I am content co 
grant co you the ſeams lands, fo as according to your ſuggeſtion they are concealed 
from us, and whereof we have not any rent or profit anſwered : Upon which the ſaid 
clauſe of 2ue quidem, &c. was added in the Patent, to reftrain the Kirgs grant to 
lands oncly which were concealed from him, and to no other, whereof the King was 
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anilw-rs 4 any rent or profit. L wod reſtringends Cauſa aiditur incaſu dom regu, þ fal. 
ſum ſit i141 cartam. And thereforea nutable caſe was cited, which was adjudged 
Ach. 21.8 23. El. 10 the Kings Bench, but the ſame is entred Poſch. 21. Eliz. 
Rott. 32. where the caſe was, that Francs Vowe brought an Ejeftzone firme egainkt R5- 
chard S111h, upon a demiſe made by Leonard Vowe 3. Ofto. 20. Eli, of a meſſuagein 
Hala ;:ox in the Couity of Z-5ceHer ; the Defendant pleaded not guilty ; and at a 
Nifs pri. hefore Sir fawes Dre then Chief Juftice of che Bench, &c. a ſpecial Verdi 
wos fouud to this eff &: Wiltam Dexter was feiſed of the Manor of Ha «ng ton 1n the 
County 0i Leiceſter in fee, wherco «he ſaid meſſuage, &c. were parcel,2nd in the time 
of R. 2. did thereof enfeoft Hewy Earl of Derby ard his heirs , and afterwards the 
ſaid Earl took upon him the Crown and Government of this Realm, by the name of 
Hesry the fourih. And afterwards 2 Aprilis ann' regni /ui 7. ad bumilew petitiorem & 
ſupplic t onem quorundam fohan' is Miton + Margartte uxorit e;us conſanguinee & he. 
redis d:ti 19 lithms Dex'er, videlicet, filie Willielmi, fil prediftr Willielms Dexter, de 
gratia ſu. ſpecyals per liter us (mas puientes figills Dacatus ſui Lancaſtrie confett* gerentes 
datum tiſuem die &f ann, dedit © conceſſit prefat fob. AMiton, & Margar* uxori ſue 
maner” pred unde, Cc, Habend' ew & hered' de corpore ejuſdem Margaret” legitins' pro- 
crea'*, ©c. And the ſaid fobn and Margaret bis wife, had iſlueand dicd; And after- 
wards one T hom Vowe, Coen and heir of the body Anno 1. Marie of the ſaid Tene- 
men's in which, &c. did enfeolt the ſaid Kichard Smith now defendant, and of the refi. 
due of the ſaid Manor enfeoff the ſaid Leonard Vowe the plaintiffs leſſor : And the Jury 
furcher found in theſe words, /demque Leonards Vaowe frater predift. The. Votre 
poſtea, 1. primate dit }mlij anno reg ni ditte domine regine nunc. 1 7.in vi'a difts Tho, Vote 
ſeniors fratris /us, dans exdem dn « regine 1ntelligs & informar: ſeipſum fore proprium exi- 
tum 5 heredem de corpore prefat' Margarete Myton legitime procreat', eidens domine re- 
gine humillime ſupplicauit, wt eadem domina regina nunc per lteras ſuas patentes (ub mag» 
no ſigills (mo Ang ie (igiland renovare + confirmare velit tidem Leonardo & hered' ſuis 
de corpore [mo legitime procreat' preditt' cartam fatt.m per prefatum quondam H, 4. ge- 
rent” datum Cc. Per qued domina regina nnnc humils petitions astt' Leonardi annuens, & 
informations [ue fidem adhibext, primo die Juli anno 17. Volentes diftam intentionew pre 
dift: regs H. 4, eff tum capere & non evacuari, de gratia (u4 ſpeciali & ex certa ſeien- 
tia & mero mot, certis cauſis & conſiderationibus ipſans dominam regi-am ſpecialiter me» 
vinribua, pir literas ſuas patentes geren' dat esſdem die & anno dedit & conceſſit pred:tto 
Ltonardo Vowe ex:ftew (mt datum fuit eidem domine regine intelligi) proxim' heredi &: 
exitui de corpore p edifle Margarete Myon legitime precrear, marerium preditium un» 
de, cc. Habendum + tenerdum preditto Leonarco & kheredibus de corpore ſwo legitiomt 
procreat' ubirevera prediftus Leonar dus non fuit proximns heres de corpore preditt a Mare 
gareteHMiyton, ſed preditius T homas Vowe fuit in plena vita CF frater ſenior eiuſuem Le- 
onarcs. And afterwards Thowas Vowe died without iſſue ; after whoſe death the ſaid 
Leonard then was in truth next heir of the body of the ſaid Aſargaret AMyton. The 
Queen reciting the ſaid miſpriſion, and all the ſaid ſpecial mat-er onder her Privy Seal, 
bearing date 7ullj 9. Anno regni ſui 20. (tobe a warrant to the great Seal) granted to 
the ſaid Leonerd Vowe the ſaid Manor whereof, &c. in tail ; but before he bad obtai- 
ned it under the great Seal, the ſaid Queen Sepremb. 2, Anno regni ſus 20, ſupradifto, 
by Letters Patents under the great Seal granted to the ſaid Jobn Farveham Eſquire one 
of ber Penſioners the ſaid meſſuage, &c. In quo, Cc. inter alia pro nomin totu46 i/[ins 
me(ſuagis voc' Vower, aliar Mytons, alias Dexters, in Hallangilin in comitar' Leic', que 
quidem omnia OF ſingula promiſſa & quelibet inde parcella i nobu ant i paire, fratre vil 
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forore neſtr is kuiu/que vel uſque 8, diem Octob, Anno regnt nr's 17. concelata, ſubiratla, 


vel injuſte detent” fwer's &c. To haveand to hold to the ſaid Joby Farnehaym and bis 
heirs tor ever. Provi/ſo /empty, qued fi premiſſa non /unt aut nn futr'i nebiy «nt 4 dictis 
Patre, fratre, wel ſo ore noſtru concelata, ſubiratta, vil wjuſte detent”, fi reman/er* uſq; 
lempru Captionts trime inguiſitiong vil informat tans, Oc quid ture te ltere patentes 
quoad, Ec. vicue & wnt. And the firft certificat was Oftabu Trinitat Anno regns ditl' 


dw regine El'z, 20, And afterwards, -. The firft day of 0O'!ebey then next following, 


The ſaid L:0nard Vowe obtained Letters Parents under the great Seal, according to the 
ſaid Privy Seal. And the (aid firft day of Ofober in the twentieth year aforeſaid, The 


ſa:d Jobs Farnehams by deed indented and inrolled, bargained and fold unto the ar 
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Richard Smith noty defendant, the ſaid meſſuage 5» quo, &c. 1o have and-to hold to 
' bim and his heirs, by force of which be entred, upon whom the ſaid Leonard Youe did 
enter and made the Leaſe prox, cc. And if apon the whole matter aforeſaid, the (2id 
Letters Patents made to the ſaid Fob» Farnbam, were ſufficient in Law to pals the ſaid 
meſſage ; theo they found for the defendant; and if not, then for the plaintiff, and af- 
ſeſſed damages and cofts, And in this cafe upon argument made at Bar and Bench, four 
points were reſolved. 

1, That the ſaid Letters Patents of «Amro 17. Eliz, were void in Law, becauſe they 
were in the nature of a reſtitution, & the ſuggeſtion of the ſaid Leonard Yowe recited in 
the ſaid Lerters Patents, that he was next heir of the body of the ſaid Margarer Myon 
was falſe ; and although it was but matter in fat, yer becauſe it was the principal mo- 
tive of the ſaid grant in the nature of a Reftitution, and the intention of the Queen 

ed in the Letters Patents was that the intention of the grant of the ſaid Hes, As 
ſhould take effet, which the Queen reciting the Letcers Patents of King Hes, 4. and 
the imperfeRion of them declareth ber intention in theſe words ; volenres diflars in'exs 
tionem predifls regs Henrics 4. effetium capers & non evacuari,which could not be if the 
right heir of the body of the ſaid Afargarer Adyton be not reftored ; for this cauſe the 
ſaid grant of Qaeen Eliz., of Anno 17. was void. 

2, It was reſolved, That the ſaid clauſe of 24 guidem, &c. was in Judgement of 
Law the ſaggeſtion of the Patentee, and added co reftrain the faid prant in tfuch man. 
ner, that it the ſaid clauſe of 9«« quidem, cc. be falſe , although the ſaid meſſuage be 
granted by certain name, yet the grant is void, 

3.[t was reſolved, That when the Kings officers by force of any matter of record, may 
have ſo certain notice of the Lands or Tenements compriſed therein, that they may put 
them in charge to the King, although that the Record it ſelf be not of any «ffc& or vi- 
lidity in Law, yet in Jadgement of Law, ſuch Lands or Tenements ſhall never be ſaid 
concealed, for the negligence or lacheſs of the Kings of Officers or M:nifters (hall nor: 
tura to the Kings prejudice in ſach caſe. And therefore any grant or demiſe of any 
land in certain eitle under the Exchequer ſeal,where it ought to be under the great ſeal, 
or under the great ſeal where it ought to be under the Dutchy ſeal, or ander the ſeal 
of the Datchy, or of the Court of Augmentatioas, where it ought to be under the aca! 
ſeal : yet ſuch land againſt ſuch record cannot be ſaid to be concealed. And therefore 
although the ſaid grant of Hey, 4- under the Datchy ſeal, where it ought to have beca 
vader the preat ſeal, alchough that nothing paſſeth by ic: yer by reaſon thereof the 
ſaid Manor of Hallington can never afcer be ſaid to be concealed.So if King Eaw. 3.by 
his Lerters Patents under the great ſeal demiſeth the Manor of D. for life, or for years, 
which leaſe was void by reaſon of the miſnoſmer of the leſſee, or any other ſuch impec-- 
fe&ion, yet the ſaid Manor never after can be ſaid to be concealed, And if any par- 
ces of the poſſeſſions of the Crown be in charge in the Dutchy, or of che Dutchy in 
the Exchequer, theſe ſhall never be ſaid concealed. And ir was ſaid that this word 
(Conceal) was a word of new invention, in times paſt not uſzd or known to the ſapes 
of the Law, but in one Writ which Srawford Prerog. b.\peaketh of which Wriz is called, 
Writ de terr6 concelats, and lieth after « general livery ſued ; but ſuch Wric is now al- 
ſo concealed, for it is not found in the Regiſter, either Original or Jucicia!. 

4+. That no Lands or Tenements whereof the King is ſeiſed, &c. although ic be con- 
cealed from the King, cannor be ſaid in Law ſubftracted or detained from the King ; 
for the King cannot be diſſeiſed or deforced of any Land, &c. Bur if the Kings Tenant 
be diſſeiſed, and dieth withoue heir, eben the right eſcheateth to the King, 80d there in 
tcuth che land is detained from the King , but ſuch righe ſhall not paſs by the general 
grant ofthe King of Lands, &c. Hi. 38. Eliz. it was reſolved by Popham and Ander- 
ſon Chief Juſtices in the Caſe of one Shane ſent out of /relard, That the Clauſe of que 
quidew, in the like Letters Patents of concealment of Lands in free land, did amour 
to a ſuggeſtion, and being falſe,made the grant of divers reRories by certain name void, 
as here in the fourth point appeareth. 

As to the third reaſon, to the end the final intention of the King by theſe Letrers 
Patents was to reward the ſervice of the Patentee, and not to diminiſh any part of the 
Revenue of his Crown, but only to paſs that which was concealed from him. And the 
Opinion of 7«neing. H, 6.28, was cited, [fa man ſueth to the Kirg by Petition, to 
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hiv: a Manor, and faith in his P<tition, that the Manor is worth but 101. and hath a 

Patent of the lame Manor, and afterwards it 1s found vpon Record, that the Manor is 

of the valuc of 40. per a»nwm, the Patent ſhall be repealed, for the King intended (þ} 
to d:min1ſh his Revenue by 101. per an»«m, and upon the ſuggeſtion of the Patentee _ 
be was deceived 1n the value, and thereby he decre«ferh his Revenue 40 |. per annam, 7" c/ 


Viae 16 E.3. Grants 5 q __ 
As to the fourth Reaſon, The ſaid cauſe Que quidim bath a double conjunAive, p EA. X F- 
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J. Concelata + detenta; and as it s#ppeareth by the t:urth point of Yiwes Caſe, lands, 
&c. co:n10t be detained from the Kin2. And ſo was it Reſolved in Shares Caſe, Hit. 
33 Eliz, where the Caſe was; Queen Elizabeth by her Letters Patents under the - 
Great Seal 0: /reland,ex certa [cien's4, mero mtu 'ratia Special, pranted untoEdm. 03 
Barr't, the Reory of Sroz* in the Coumy of Longford in Irelard, (inter alia) pare 

ce! 0: the poll fſi>ns of the late Priory of Loughſerdy, Yne omnia & fingula prem'([s 

a nib & progenitaribus meſtris dit antehac conce/ata, ſubſtratta, & injuſte detenta fue+ 

rwurt ( adbuc /unt, Tohaveand to hold to the ard Edmond Barrer and his beirs. And 

it was reloived, that this grant was void, becauſethat the faid Clauſe of gae guidens 

was inthe Judgement of Law the ſuggeſtion of the Patentee, and the ſa1d ReRory 

cou'd not be unjuftly derained from ih: Quren ; ard the words are in the ConjanQiive, 
Concelta, ſubſtrafts, + intaſte detenia. And (9 Frincis Shane who occupied the ſaid 
ReQory dd pr: vail againft the ſaid Patentee. And the ſecond CorjunRtive is, Et red- 

d tus & reventiont! inde, nec alicujus inde parcille awthac riſponſa jwer', lo that both 

the Conjunttives onght to be true, otherw:ſs the grant is void, 

As to the third point in the principal Caſe it was reſolved, where the ſaid grant was 
to Sir George Howard ex certa ſcien'ta, mero motu, O& pgratiaſpiciali: Ex certa [crentia 
importeth thar the King hath knowledge of the thing he pranteth. As it is ſaid in 
2 E. ;,7.in John de Bretaines Caſe, but the ſame is intended of the truth, which {xs 
the proper objz& of know!edg, and not of fa-iity which is nox ens, and of char the Ki og 
cannot bave knowledge, bur in ſuch caſe che King notwithſtanding theſe words, is ute 
terly deceived in his grant; and therefore they ſhall not give the Patentee any advan- 
tage- | 

Ex mero motu prop:rly importeth the honor and bounty ofthe King, who reward- 
«th the Patentee for the merit of his ſervice of his own meer motion, without any ſuit 
of the party. And it was ſaid that theſe words were added after the Statute of 4 H. 4. 
Cap. 4. by which A the Kinp declareth, that he will abftain to grant any part of his [113] 
Rev:rues, Lands, or Wardſhips, if aot to thoſe who have deſerved, and thoſe who ſue 
for any ſuch thing ſhall be puniſhed, and ſhould not bave the thing for which the ſuit 
was made, After which A& to the end it might nor appear tha: there was any ſuit, 
theſe words were added, s ex mero mtu. And the ſaid At is entitled in the Roll Bran» 
own, which inthe Britiſh congue is a white Correlle, in Engliſh a white (row : and it 
was called Crow b:cauſe he was often times calling and requiring ; and Witte becauſe 
he hath avlica ex candida veſtimerta. 

Ex pratia ſus ſpecials, in reſpeR of grace and favour, which the King hath conce- 
ved to the Patentee. 

And it was reſolved there was a difference betw2en Clauſes of que quidem ; For ſome 
are add. d onely to make a more demonſtration of the certainty of the thing granted ; 
and ſome which concern the Kings Title, or the value of the Land granted, or to make 
a reſtraint of the grant as hath been ſaid before. And additions only to make more 
certainty ſhall not make void the Kings grant of a thing certain, as 10 H, 4. 2. inSir 
Zokn Leftrange: Caſe it is holden, That if the King by office found bath a Manor in 
Ward, and granteth the ſaid Manor by a c:reain name in ſuch a County quod quidem 
marerium nuptr ſeifitam fuit in manus neſtra, ec. and in truth this Manor never was 
ſeiſed, it ſhall not avoid the grant, for it is noe material whether che King bad ſeiſed it 

or not ; and it was added bur co make more cercainty t@ that which was crriain enough 
before: and therefore it ſhall not avoid the grant although it be falſe. Otherwile it is 
of a general prant, as in the principal Caſe there it was. | 

So in Mich. 22. & 23. A Caſe between the Earl of Rutland and Thoma! Marks 
bam was by the commandment of Queen Elizabeth , referred to Bromley Lord 
Chancellor, Gerard Attorney, and Pophams Sollicitor ; and the Caſe was ſuch 3, The 
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Queen granted to Thomas Markbaw Officium Cuſtodis parcorum ſive boſcornm de Billcny 
&- Birkland in fireſta de Sherewood in com Nott', quod quidem of ficium Herric' nuper 
Comes Rutland' nuper habuit. To have and to hold the ſaid office to the ſaid Thoms: 
Markbaw for time of his life; and in truth the ſaid Henry Earl of Kurland never had 
the ſaid office ; and yet it was reſolved by them that the grant was g09d, becauſe qu 
demonilrand; cau[a additur res ſatis demonſtrate fruſtra fit. So if the King demiſeth + 
Manor by ſpecial name, quod quidew manerinm nper fuit in tenurs five occnpatione fo 
hawnis Stile : and in truth he never had it, yet the grant is good, for in theſe Caſes the 
King is not deceved in his title, nor in the value which he intendeth to grant, nor in 
the reſtraint which he for his profic intendeth to make. 

Alſo it was reſolved, That there was a difference betwixt the Kings caſe, and the 

caſe of a common perſon; for a ſubje&t who may intend his private, ſhall not avoid his 
' grant in cheſe and the like caſes, being made upon a falſe inſiovation or ſuggeſtion ; bu: 
the King who mindeth the condition of the publick, ſhall avoid his grant in theft caſes 
jure reg1o, 85 it is ſaid 21 E. 3-47» in the Earl of Kents caſe. And the ſame is an high 
and great Prerogative which the King bath, that when he maketh any grant upon ſuch 
falſe fugpeftions as aforeſaid, they are void in Law, So when upon falle inſinuations 
or pretences, he maketh any grant of any Monopoly, &c. which in truth ts eo the pre- 
judice of the King and the Common. wealth,the King jure regio ſhall avoid ſach grants, 
and ſach Let ers Patents by Jadgement of Law ſhall be canceld. And it was ſaid that 
Perpetniries, Mouopolies, and Fatents of Concealments were born under an unfortu- 
nate Confteii#t10n ; for ſo ſoon as they have been brought in queſtion, Jadgement hath 
alweys been given sg4inſt them, and none at any time for them , and each of them hach 
two inſeparable qualities, z. to be troubleſome and fraitleſs, 
; Asto the ſaid caſe of 29 E. 3.8. the caſe is there, That the King being founder of 
the Priory of Mowntague (which was a Priory alien ) the King for cauſe of war 0: 
France ſeiſed the ſaid Priory, and by his Charter granted to zy/iLiam Honntagne Ear! 
of Salizbary the Father, the Advowſon of the ſaid Priory to him and his heirs, and alto 
the keeping of the ſaid Priory during the wat with all the appurtenances, and all the 
profits belonging to the ſame, as wholly as the ſame came to his hands. And after the 
ſaid Earl died, #/lieam his ſon and heir then within 8ge; to whom the Kiog by another 
Charter granted omnes advecationes Ecclefiarnw que pertinent ad prieratum de 1ouns- 
tagut, tenendum wſque ad legitimam etatem prefati willielms, & quas nuper corceſſimis 
prefato Comits Sarum Patrs ; where it is taken, That the Advowſons appertaining to 
the ſaid Priory ſhall not paſs by the ſail general words. And there Green Chief Juftice 
ſaith, Sarely he conceived, That although the King had never granted the Adrowſons 
to the Earl the Father , That by the ſecond Charter they (ſhould paſs to #3l}<ms the Son 
by thoſe words ; for in as much as he grants, &c. to hold till bis full age, alcbough 
that which be ſaies after (the which be granted to his Father) be falſe, the grant is 
good. But Norton contrary ; ſo that Greexs reaſon was, becauſe that the ſaid words cc 
reſtriction came after the Habenduw, 7. after a full and abſolute grant. Alſo if the 
ſaid opinion of Gree» ſhall be Law, the ſaid caſe is out of the reaſon and rulc of the calc 
at Bar, as it appeareth before. And Judgement was given for the plaintiff, whereupon 
the defendant brought a Writ of Error, andthe Error aſſigned was in the point ad- 
jadg:d, which point was argued again at the Bar, and at the Bench , for Mich.1 1, 74- 
-_ = judgement was affirmed by the whole Court for the cauſes and reaſons repor- 
red before. 

Note Reader, That Hi/: 36 Eliz. an Information was exhibited in the Kings Bench 
againſt Hagb Vaughan for intruding into the gate of the late Priory of Friers Preachers 
in Langley Regs, inthe County of Hereford,and upon not guilty pleaded the Jury gave 
a ſpecial Verdict to this effet, Ricberd Prior of the late Priory e Anno 38. Hem. 8. 
with the conſent of che Covent by cheir Indenture enrolled did farrender and grant to 
Hen. $. bis Heirs and Sacceſſors a}l their poſſeſſions, &c. by force whereof, and of the 
AQ of 31 Hes. 8. The King was ſeiſed of the (aid Scite, and 7. Feb. 31 Hen. 8. demi- 
ſed the ſame by the name of the Scite of the late Priory to the Suffragan of Dover for 
his life ab/que aliquo inde reddendo, and afterwards the ſaid Suffrapan died ; and the 
Scite by mean conveiances deſcended to Queen Elizabeth. And afterwards 27. uri 
8 Eliz. a Commiſtion was direRed under the Exchequer ſeal to iam Cork Eſquire, 
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and others given them authority eo ſurvey the ſaid Site (1®ter alie) and to certific 
co the Exchequer in what reparation it was, and what Lead Stone and [ron was requi- * p 
ite to repair it ; which Commillioners 3. Septembrss following by force of the 1aid 
Commiſſion, did certifie in writing under their Seals (4nier alia) That there was an old 
Church appertaining to the ſaid late Priory, which was in great ruine and decay, and 
was covered with Lead, which lead was worth 331.6 z. 8d. And the Timber ard 
Srone was lit:le worth, &c. After which certificate the Lead, Timber and Stones were 
ſold by the Treaſurer and Hader- Treaſurer of the Exchequer eAnnog. El:z,. to one 
Webſter for 33 1.6 4. 84. who inthe Court of Exchequer acknowledged the debt. And 
afterwards the Queen 9 April's Anno 16. by ber Letters Patents, ex certa [cien'sa, me= 
ro motw, f gratia noſtyz ſpecials, granted the ſaid Scite of the late Priory inter alia to 
Edward Grim//on the Father, and Edvard bis Son and their heirs under this Proviſe. 
Provi/o ſemper quod ſs predifti premi(ſa aut aliqua irde parcella, ant red/itni aut proficua 
eoruniem non /ant rec fuerunt ante 10, diem Aprilis annoregrixoſtri 14. 4 ncbus nec 4 par 
tre,fratre, nic ſorore noſtyis concelat', ſubiratta, vel injuſte detenta, © ſic concelar', ſub» b? 
tratt vel injuſte ditent' reman{erunt wſque pred thum 10. diem Aprilss anno 14. ſupra- 
difto,quo die prea” Edwardn! > Edawardni, Cc ſuis proprits ſumptibus C expenſis ad reves 
lationem inde firrs procurave' ant , quod tune he liters patentes quoad huju, modi parcelam 
fie non concelatam, ſubtratlam, vel injuſte detentam vacue erurnt. And further found thar 
the Queen never took any profit of the ſaid Scite, but the ſaid Church as aforeſaid. 
Adif, &c, And it was objeRted that the ſaid Scite ſhould paſs by the Letters Patents, 
becauſe that although it ſha'l be admicred that the Scite it lelr could not be ſaid to be 
concealed in that caſe, and although that the ſaid Scite cou!d not be ſaid ſubfiracted 
and unjuftly detained from the Queen, and the words are in the diljundive, avt rodditss 
aut p oficue eorundem, 5c. Yer toraſmuch as the rents and profits were ſubſtraRed and 
unjuftly detained from the Queen, and the words are in the diſjunRive, aus redditns 
ant proficua corwndem, &c. For this cauſe the ſaid Letters Patents were ſufficient to paſs 
the 1aid Scite. Alſo it was objeRed, That the ſaid Commitlion under the Excheque 
Seal, is not any ſuch authentical Record in Judgement of Law, to prove that the faid 
Scite was not concealed. But it was reſolved by the whole Court, TI hat upon the ſaid 
ſpecial matrer found, the ſaid Scite ſhould not paſs by tbe ſaid Letters Patents. And in 
this caſe ſix points were reſolved. Fl 
1. That when there is any Record by which the certainty of the Kings Lands(which 
is not in charge) ſo particularly appeareth, That the Kings officers may put it ia charge 
(without any reſpe& to the time of the ſaid Record, ſo that it be after the Kings title 
accrued) ſuc? land can never be ſaid to be concealed. Asif a man ſeiſed of the Manor 
of D.in tee by Deed enrolied, granted the ſaid Manor to Kirg Hes.s. bis Heirs and Suc- 
ci\ſors, 8nd the King or any of bis Succeſſors after the ſaid grant have never taken a- 
ny rent or profie thereof, yet this Manor ſhall never be ſaid to be concealed, $0 in 
the coſe ar Bar, when the King demiſeth the ſaid Scite of the late Priory tg theSuffca- 
gan of Dover for life, although that nothing be reſerved; this Scite ſhall peyer after 
be ſaid to be conceal-d : and fo of the like. 54 
2. It was reſolved Thatinthe Kings Caſe, although that 0a* wrongfully taketh 
rents and profits of the Lands, yet the ſaid rents and profigs cannot be ſaid to þe with- 
holden or vnjaftly detained, for the King may charge him who taketh the rents or pro- 
fits of his lands as Bayliff. to render account, for in the Kings, Caſe the Law in ſach 
caſe maketh a privity, and therewith agreeth'33 Hen, 6.2 & 3. And when;the Land 
it ſelf is not concealed, the ſaid words, aut reddit aut proficua cor uwndem, (5, concelas on, 5] 
ge, ſnbſtratia, vil injuſte derenta, &c. will not paſs it, for the Kings intent wes to paſs 
nothing but thar which was concealed from him ; For otherwile by pretgnce of the 
Patentee, if the Kings Leſſee bath detained bis rent reſerved upon his Leaſe, it hold 
pals by the ſaid words, which was abſolntly denied by all the Iuftices, for £0 ſuch, con- 
firzined conftruRtion ſhall be made in the Kings grant, to pals his inheritance againft 
the Kings intention, and upon the ſuggeſtion of the Patentee himſelf, ON: 
2. Ir was reſolved, as before in Shanes caſc, that in the ſame: caſe Land:cannot be 
a £ to be ſfubftraRed.or unjuſtly detained. oh" | 
4. Thar the ſaid words ante decamum diem Aprilis anno 14« Eliz, (ball be in conftru- 
Rion of Law taken for the whole time 8fter the latter tithe-vi the Queeo, until that 
| Mmmmm 2 day. 
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| ' -» - day, and not for a month, or an year, or two years, &c. upon which great uncertainty 
ac = 4 - rnd follow ; bur all times after the Queens title until that day ſhall be taken, not- 
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Obert Pilfeld brought an Afton of Treſpaſs in the Kings Bench, Tris, 7 Jac. Rot. 

79 5- againſt Rebers Dawkes quare clanſwn & domuns fregit, at Saint Olaves in 
Sombwark, inthe Connty of Savry, with @ Contin»ande for a long time, to the dams 
ges of the Plaintiff 40 /. The Defendant plead: d not guilty, &c. which was tried by 
Nif prive for the Plaintiff, and damages aſſeſſed eccoftone rran/greſſionss predifie to 49 |. 
and for cots of ſair 20 7. opon which VerdiQ the Plaintiff 8 the day in bank, being the 
day of the return of the D'ffringas remitted 9 4. parcel of the 49 /. aſſefſed for dama- 
ges, and prayed Iudgement of 4© /. (to which damage he bad declared)with encreaſe of 
coſts, 8nd had 97. of encreaſe added by the Conrt, which in all did amount to 50 /. and 
bad his ludgement accordingly. And thereupon Dawke: the Defendant brought 
Writ of Error in the Exchequer Chamber; And io this caſe it was afiipned for Error, 
that the damages and cofts rogether did amount to more then the damages alledged 
in the Declaration : And it was ftrongly argaed that it was Error, for m/e && cnſtagia 
are incladed in this word Damages; and therefore where the Statute of 8 He». 6. gi- 
veth double damages in 8 Writ of Entry, in an ARtion upon the Statute, or in Afﬀize, 
there the cofts alſo ſhall be treble, 8nd yer the Statute giveth only treble damages ; 
but treble cofts are included within this word Dameges. And therewith agreeth 
14 Hmm.6.r;. 19 Hen. 6.32. 22 Hen, 6. 57. 12 Edw. 4. 1. Fitz. 248. And in 4+ & 
5. Phil,-% Ma. Dyer 159. b, Domingo Bilets brought an Action upon the Caſe a- 
gainft one Posnre/, becauſe he ſued him before the Admiral for a thing done upon the 
land, inwhich caſe the Statute of 2 Her, 4. Cap. 1. giveth to the Plaintiff double ds- 
mapes, without ſpeaking of any coſts, and yer there he recovered as well double cofts 
as doodle damages. And in 18 £dw. 4. 23. The lurors may affſeſs the damages and 
cofts entirely if they will, for damages do include the whole, 42 Edw. 3, 7. That the 
Plaintiff ſhaH{ not recover more damages then he himſelf hath declared of ; and there 
with agreeth 2 Hen. 7.7. 9 Elis, Dyer. Andin13 His, 7.16, & 17. In Treſpaſs 
the Plaintiff declareth to bis damages of twenty Marks, and the lucy gave twenty 
rwo Marks for coſts and damages. Brian, this is good for twenty Marks. but they 
hall -6d, ors wa beyovd the fam of damages alledged in the Declaration z & als cor 
cod x and that was ſaid, was & caſe in the paint, for which cauſe it was concluded, thet 
the Indgement in this caſe was erroneous. 

Bat at length it was refolved by all the Judges of the Common Plexs, and Barons of 
the Exchequer, thatzbeJudgement ſhould be afficmed. And I have thought it neceſſs- 
ry to report at length the reaſons and cauſes of the Iudgement. And therefore, 

Firſt, Acthe Common Law before the Statate of Gloncefter (wbich was made 6 E.1. 
Cap. . ;A manſhould not recover damapes in any real Action, as in Dower before tbe 
Statute 
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Statute of Aerton, Cp, 1. nor ineAnl, Mordircefter, cc, before the ſaid Statute 
of GlowcrFter ; but in Ations mixe, as in Aﬀ/fize, Entry 1n the nature of AſMize, &c, or 
in perſonal Attion, is Treſpals quare clauſam jrecs' , of taking away of goods, - 
&c. Ke: 4 | 
Secondly, That in all caſes where a m#n ſhall recover damages, be ſhall recover cofts, - , 
which is meant of all caſes, where he ſhould recover d:mages ; either before the ſaid//© /6 Y 
AQ of 6. E. 1. or by the ſaid AR. JS OH \e. 
Thirdly, In all caſes where a man either before, or by the ſame Statute ſhall not xc - 7 / F + 
cover damages, either ſingle, or double. or treble, &c. There the Plaintiff ſhall not; +. -, c +044 fo 
recover cofts, for this AR is an AR of Creation, which createth and giveth recom. LL A 
pence to the Plaintiff, where in the ſame caſe oo recompence was given defore. _ 
Fourthly, But otherwiſe it is of an AR of Addition, s. which addeth greater recome), 41 -+/-<4 
pence and ſatisfaRtion then was given before ſuch AR, but the AR doth encreaſe the / ©. op 
damages : there the Pleint-f ſhall recover his damapes encreaſed by the Statute, and ©* i 
alſo coſts. And therefore in a ware 5mpedit damages are given tothe Plaintiff by the.” <7 < 
Statuce of zyeſt. 2. madein 13 £. 1.Cap. 5 but nocofts ſhall be there recovered, be- ©/4 V © 
cauſe the ſame is an at of Creation, which newly gave recompence to the Plaintiff, « bJ). rea gt © 
where none was recoverable before, And therewith agreeth 27 Hen. 6. 10. 2 Hen, 4. , . yl 
17, 9 Hex. 6, 66, Butin an AQion upon the Seatute of 2 Hem. 4, agaioft him who” © . , © 
ſaerh in the Admirslty for a thing done upon the Land, the ſame is an AR of Addition,” edtau. cad »* 
for damages and cofts were in ſuch caſe recoverable at the Common Lew : See for that, _. ... 20 
3 Edw.4. 13. & 14. and the Statute encreaſeth the damages to double, and yet he 
ſhall recover cofts alſo, for the Statute encreafing the damages, doth not take away 
the Coſts, So afterwards at the fame Parliament at Glowceſter Anno 6 Edw. 1, cap. 5. 
An aQion of Walt is given, where there was but a prohibirion againſt Tenant in Dow. 
er, &c. at the Common Law, and no damages ſhall be recovered in it, but for Waſte 
done 8fter the prohibition delivered. And againſt Tenant for life, or years, no probi- 
bition lay ; and therefore the Statnte of 6 Ed#, 1. cap. 5. which giveth treble da- 
mages for Wafte done before the Writ bronghr,and the place wafted,jis 8 Law of Crea- 
tion,and which giveth remedy where none was before,and therfore there no coſts ſhall 
be recovered. And therewith agreeth 2 He». 4. 17. 9 Hen. 6. 66. 6. & 19 Hes. 6. 
32. And therefore the Fooks in 5 Hex. 5. 13.& 5 Edw. 4- 7- areill reported. But 
ina Raviſhment of Ward, which is's Law of Addicion, s. which addeth the recovery 
of the Ward himſcif, or the value of him : Yet damages and cofts ſhall be alſo reco- 
yered, becauſe an ation |1y at the Common Law for Raviſhment of a Ward, in which 
the Plaine'ff ſhonld recover his damages and cofts, And therewith agreeth 27 Hem. 6. 
10. Soinan aRion for forcible entry into Lands upon the Starute of 8 Hex, 6. orin 
an Affize for a difſeifin dore with force. there the Plaintiff ſhall recover creble da- 
mages and cofts alſo, becauſe that at che Common Law the plainnff ſhould recover 
treble damages and colts alſo in both the caſes, for this Statute is but an aQt of Addi- 
tion ; and therewith apreeth 14 Hen. 6. 13. 19 Mex. 6.32. 22 Hen. 6.57, 12 Eaw. 
4: 1- F.N.B. 248 Butina Decier rantnm, «which is a Law of Creation, there the 
plaintiff (hall recover the penalty given by the Starute, and no more : for the ſame is 
a Law of Creation, 2 Hey. 4. 17. So.upon the Statute of 5 Eiw. 6 of logrofers, the 
plaintiff ſhall not recover cofts, but only the penalty given by the Stacute, becauſe that 
the plaintiff had not any remedy at the Commor® Lew, 35 Hen. 8. br. Damages 
260. 
Fifthly, It is to know, That this word (Damn) is taken in the Law in two ſeveral 
ſignifications, the one properly and generally. the other relative & ſtride ; properly, 
as in the Caſes which have been put upon the Statute of 2 Hein. 4. 2nd 8 Hem, 6. where 
cofts are included within that word : for demnum in bis proper and general fignifics- 
tion dicitior 4 demrndo. cum diminntione res deterior fit, and in this ſenſe cofts of ſuit are 
damepes to the plaintiff : for by them res ſun diminn tay. Bnr when the plaintiff ſhew- 
etb the wron? done to him to the damaves of ſach 4 ſum, the ſame is to be taken'ye- 
tative for the wrong which is paſt before the Writ brought, and are #ſſeſſed cecaſione 
1rer/greſſiovi pretfie, and cannot extend to cofts of ſnir, which are fatore, and of ano- [117] 
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the ſaid ARs of Parliament of 2 Hey. 4 and8 Hen. 6. they aretaken in their proper 
and general ſignification, and in favour of the plaintiff who alwayes when be recover. 
eth is favoured in Law. But in the caſe at Bar, icis taken in his relative ſignification, 
regarding the wrong which is paſt ; and ſo they are expreſly aſſefſed by the Iury, and 
that alſo1n the plaintiffs favour : And the difference was well obſerved betwixt perſo. 
nal aRions, and real ations in which damages are to be recovered. For in perional 
aRions, they ſhall declare to damages, becauſe they ſha)! recover damages only for the 
wrong done before the Writ broughe ; bur in real aRions the demandant ſhall ne. 
ver count to damaps, becauſe he is to recover damages pendant the Writ:and therfore 
it is boldenin 33 Her. 6. 47. «4. In a Writ of Entry Surdiſſeifin, or in nature of an AC- 
ſize, where the party ſhall recover damages, and a Writ is awarded to erquire of the 
damapes, that the plaintiff ſhall recover damages from the time of the difſeifin unti] 
the time of the warding of the Writ of enquiry of damages, and not after, notwithftan. 
ding that the Writ of Enquiry was not ſerved after ſeven years paſt, and iſſue be joy. 
ned triable by Verdi&, he ſhall reeover damages, but from the time of the dſ{rifin yn- 
tilche time of the Verdi: Butin a Precipe qued reddat, of a rent of the poſſttfion of 
the demandant himſelf, be ſhall recover the arrcarages behind, as well banging the 
Writ as before: and therewith agreeth 7 £4w. 4. 51. b. 13 eſſe. p.2. 17 Aſi. p. 10, 
29 Aſi. p. 59. 31 Aſi. p. 33. 36 Aſſi. p. 2. 40 Edw. 3.24. 7 Hen. 4. 16. 16 Hen, 
7.54 4.6,4, Andasin real ations the demandant ſhall nor count to damages, be. 
caaſe ir is incertain to what the damape ſhall amount, becauſe he ſhall recover thoſe 
banging the Writ , ſo ia the caſe of cofts they ſhall be recovered for the expences han- 
ging the Writ, which being incertain, cannot be comprehended in the count, becauſe 
the count doth extend to damapes paft, and not to expences of ſuit, And cofts are not 
always included in this word Damage ; For if Trefpaſs be breughe againft ewo defen- 
danrs, nd the one is found guilty by himſelf, and the other by himſelf, and damages 
are ſeverally aſſeſſed, yet the cofts ſhall be jointly taxed. And therewith agreeth 
36 Hen. 6.13. and 12. Ed. 4-1. And the Books in 42 Edw. 3. and 2 Hen. 7. were 
_ agreed to be good Law, z.thar the plaintiff ſhall never recover more damapes, then he 
hath dectared of, 5. damapes for the wrong done ; but Expey/e li:is may be added to 
it ; and therefore 34 Edw. 3. Dawages 7." was denied to be Law, s. That in Waſt the 
the plaintiff declared to damage of, 101. and the Jury found damages to 20 /. and the 
ſame wastrebled: and the reaſon there given is, becauſe that the Statnte of Glowceſtry 
enaRerh, that the defendant make agreement of the treble of that the aſt is taxed ar; 
but the Statute is to be intended of damages lawfully taxed. And ſoit was bolden by 
the Lord Dyer Tri, 10, Eliz. inan ation of Waft brought by the Lord Aber gavery, 
that the Iury cannot value the waft more then the plaintif bath declared of in his dec!s- 
ration; And therewith agreeth Hil, 3. Edw. 4. Ret. 137. And yetin ſome caſcs the 
plaint!f ſhall recover more damages then he himſelf counted of. 

And astothe caſe of 13 Hex.7, 16, & 17, which caſe hath been cited oue of 
Braoks Abridzement, the book at large was confeſſed to be good Law , For the cale, 
as it is there reported is fuch ; In anaRion of Treſpaſs brought by Dorrel, be declared 
to his damages of 20, Marks, the defendant pleaded not guilty : And they taxed the 
damages and cofts of his fait jointly to 2p, Marks, which is the principsl caſe word by 
word, which is clesr that the Verdict cannot ſtard : for it doth not appear how much 
is for damages, and how-much for cofts : and then it may be they have given greater 
damages then the p'aintiff bath declared of, ſo that the Verdi is incertsin : and there- 
fore Brian ſaith well : that in ſuch caſe the plaintiff can bave Iudgement bot of 20, 
Marks' | 

Then aJl which foiloweth is but the ColleRion of the Reporter : ſo that according 
to his opinion, and of the other, the Iury cannot give coſt: beyond the ſum of the d- 
mages which the plaintiff hath counted of ; which Colle&:on is not warranted by the 
Opinion of Brian : ſor in as much as the damages and coſts were jointly taxed, che 
plaiotift could not bave Indgement but of 20. Marks for the incercainty, a;though.that 
cotts m:gbt be given beyond the damages in the Declaration. And therefore Abridg- 
ments are of good and neceſſary uſe to ſerve as Tables to find the Caſes in the Books 
at large, or Records :. and not to ground any opinion upon Abridgements. For exam- 
ple, the caſe in 45 Edw.3.19,20.,where the caſe wes, That Lands were given to 1.de C. 
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Part X. Cheyneys Caſe. IO13 


Mich. 10 Jacobi Regs. 


Cheyneys Cale. 


His Term Serjeant Nichols moved this Caſe: Cheynes brought a Writ de valore [b] - 
waritagii, and iſſue was taken upon the tenure ; and before the Juftices of N= ES PA - 

Prims in the County of Tok it was found for the plaintiff, and the Jury did affeſs 494: 4 NY 
Damages, and 10s. Cofts, and did not enquire of the value of the marriage, as they yy _ V; "I 
ought to have done; and he moved, thar the plaintiff might have a Writ to enquire Goal fe F< / 
of the value, and to ſupply the defet of the Verdi; and he cited ewo Prefidents , = 4 Hh 
one, Paſc. 3 ac. Rit.745. ina Raviſhment of Ward brought by the Lord Barkley ;,, _ A 
againſt Hil, the Defendant pleaded Not guilty, and the Jury found him guilty, and /** ** © 6 XN A 
that the heir was within age, and married, &c. and aflſciſed damages 8nd coſts, ard ,. ,/ ; oerga : 
found not the vaſuz of the marriage, and a Writ to enquire of the value iſſacd forth. SF, J4 - Ld 5 
And the like Writ was awarded Trim. 38 Eliz. Rit 1703. And in 4 & 5 Ha. Dies” of ey £4 
135. 8 Lware impedit brought by Poyner, the Jury was not charged to enquire of ſour UF TIF 
Points, 7. De plenitudine, Ex cujus Preſentatione, Si tempns ſemeſire tranſierit, find ).,,. + H&E: 4 
the value of th: Church per annu# , there the plaintiff may have a Writ to enquire of ,, /,. (4 «7 
theſe points. Vide $ Eliz. Dyer 241, 9 Eliz. Dyer 260. ; | 

And the Caſe was oftentimes debated, and at laſt it was Reſolved, That the Verdi&t 
was inſufficient: For the Chief Juſtice ſaid, That in a Writ de Valore Adaritagit, three [1197] 
things are to be recovered, :. The value of the Marriage, Damages and Cotts, qurd : 
ſuit conceſſum per totam Curiam. 

2. It was Reſolved, That the iſſuz be in this caſe of YValore Maritagis upon the te. 
nure, 'yet as upon a conſequent or dependant upon the iſſue, the Jury are,as parcel of 
their charge, if they finde for the plaintiff, ro enquire of the value of the Marriage, 
Damages and Cofts; and if the Jury do tax an excetlive value, or exceſſive damages, 
an Attaint lieth thereof. And therefore ia Affiſe, if the iſſue be joyned upon a Re- 
leaſe, and a mediate ouſter confeſſed, there if the iſſue be found for che plaintiff, yet 
as parcel of their charge, the Recopoitors of the Aliſe ſhall enquire of the ſeiſin and 
diſleiſio, for that is the point of the Writ. and thereupon #n Attaint lieth. And 
therewith agreeth 11 H.4-27. 34 H.6.32.6. 16 Aſ-p.1. 16 E.3. Aitt«54t 4t. Vide 
32 Ez. Ciſſavit 25. 33 H.6-25. And in Treſpaſs againft cwo, one appeareth, and 
pleadeth Nor guilty; in this ca'e this firft Enqueſt ſhall aftiſe the damages for the 
whole Treſpais by both defendants ; and afrerwards the other appeareth, and pleadeth 
Not guilty, and is found guilty, the finding of the damages by the firft Enqyeft to 
which he was not party, ſhall dinde him; and therefore it they be outragious or ex- 
cehive,the defendant in tbe laft Enqueſt ſhall have an Attaint. And therewith apreeth 
44 E- 3-7: and F.N-B.107.E-. S0 in creſpaſs Dnare clanſum fregit, if the iNue be 
joyned upon a feoffment, and the Jury giveth ontragious damages, 2n Attaint heth 
for the enquiry of the damages, as a conſequent upon the iflue, and parcel of their 
charge. $o in the Caſe at Bar, If the Jury had found outragions damages or value, 
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T-ftators deed ; and the materia] variances were, 
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| 2. Jt was Reſolved, That the omiſfion in the Verdi ſhall not be ſupplicd by q 
Writ of £xquiry of Damages, for that ſhall prevent the plaintiff of bis Attaine, Which 
ſhall be miſchievous, for then ſuch omiffion might be of purpoſe to deprive the p'ain- 


eiff of his Atraint. Bur the Rule is, That when the Court ex efficio ought to enquire 


of any thing apon which no Acttaine lieth, there the omiflion of it may be ſupplied by 


a Writ of Enquiry of Damages (as in the {aid caſe of Duare /mpedit, to enquire of 


the four points, for of them no Artaiot lieth, as it is holden in 11 H.4.8. becauſe as 
ro them the Enqueft is but of Office) but in all caſes when any point is omitted where. 
of Atrain: lieth, there it ſhall not be ſupplied by a Writ of Enquiry of Damages, 
upon which an Attaint lieth: And therefore the Preſidents which have been cited, 


and all other which are againſt theſe Rules, paſſed /ab filentio, without the advice of 


the Conrt,and againſt the Rule of Law. And therefore in Det5»we, if the Jury finde 
Damages and Coſts, and no valae, as they ought, it ſhall nor be ſupplied by 2 Writ 
of Enquiry of Damages for the reaſon aforclaid, And therefore by the Rule of the 
Court a new Yenjre facias was awarded. 


Mich. 10 Jacobi, which began Tjin, 10 Jac. Ret. 241 3. 
in the Common Pleas. 


The Caſe of the Mayor and Burgeſles of  Lyn- Regs, concerning 
Mi-naming of Corporations, 


He Mayor and Burgeſſes of Ly» Regs in the County of Norfolk, brought an 

ARion of Debt againſt ob» Pain Gent. Executor of John Pain Eſq; upon an 
Obligation made by the Teftator to the plaintiffs, 2-7 Jan, 6 fac. Reg. in 30001, The 
defendant pleaded not the Teftators deed ; and the Jury gave a ſpecial Verdi : That 
King H 8, 7 7#n+ in the 2gth of his Reiga, by bis Letters Patents under the Great 
Seal, reciting, That the ſame King by tus Letters Patents 27 Juni, a»10 16, had grant- 
edro the Mayer and Purgeſſes 8nd Inbabitants bargs us de Lynne Epiſcopi in comitati 
ſus Nor fol quod ipſi 1mperpetunmy eſſeut num corpus Corporatum, © nnd communi ds 
perpetud in 18 7 Yoms'e, & qued habeart ſmecrſſtonem perpetuam, ac nomen Atajorts 
& Burgenſium burgi preditts Lynne Epiſcopi in comitai Norfole' babirent & gererent, 
+ per 14em nomen eſ[ent perſons habiles & capaces 5n lepe, ec: And by the ſame Letcers 
Parents, reciting that what by A of Parliament, 4 Feb, 27 H.S, it was enaRted, That 
the ſaid King his heirs and ſucceſſors Kings of England, ſhould have the Manors 
of Lyn Epiſcops, and Gailvoed, inter alia, the (aid King by the ſame Le:aers Patents did 
declare, Lned eadews villa de Lyn Epiſcops de cetero wocaretuy CO rommaretur Lyn Re- 
fu, vulgariter nuncupat' Kings Lyn, © now per aliud xomin ; And granted to the ſaid 
Mayor, Burgefles and lnbabitants bargs ſui predifti quo4 ipfi imperpet wm nomen Ma- 
j0'1 & Burgenſium burgi [ui de Lyn Keow vulgariter ”wncupat Kings Lyn, in Comitats 
ſno Norf. haberent & gererent, C per idem nomen vocurtntuy & nommarentuy C non per 


alind nomen, + quod per iden nomen efſert perſone habiles, ec. And the Jury fur- 


ther found, That 27 7ax. anno 6 Fac. Regs, the ſaid John Pain the Teftator in vits 


ſua predifum ſcriptum obligatorium fecir, fygillavit, & ut faflum ſunnm dibberavit 
preſat' Majors © Bargenſibus burgs doming Regis de Lyn Regis, valgariter nuncupat” 
tings Lyn in Commaru [uo Norf. per nomoan Majoris & burgenſium FP Lyn Regis 4" 
comatu Norf. ſed utrum ſuper tota materia, 5c. Pr eaittlum [criptum obligatorium in 
narratione ſpecificat* fit faflum predifts Johannss P ain reſtatorss nice, videm Puratores 
$70 ant, (5 inde priuant advui/amentum 7 uiticiarior um OO Cie, fc. And this Caſe 
was often;imes argued at the Bar. 

And it was ObjcRed on the defendants part, That the ſaid Obligation did vary 
from the true and right name of the Corporation, and by conſequence was not the 


decauſe they were incorporated by 
the 
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the Name of Adajoris & Bu gerſiunm bu gs dowini Regis de Lyn Regis, Se. and the 
Obligation was made by them by the Name of A-jo' ir c bu g nſoun de Ly: Re givs 
omitting after the word Burgeu/ſtum, two words, 5. Burgi Regis, which are parcel of 
the Name of the Corporation. Andis was obſerv:d by them, Firft, that the Name 
of the Corporation is like to the proper Name, or the Name of Baptiſm, 2. After 
that the King bath given co ther their Name, then it is added, £: qnod per ideas nomen 
C0:arentur, &c, 7}. Negative words are added to the sffirmative words, s. Et non 
per aliud nomen : but the Obligation doth vary from the proper Name of the Incor- 
poration, and is not made by the ſame Name, bat by another Naine, direRly egaioft 
the letter and intent of the Kings Charter, And it was firongly urged, That the place 
of the Incorporation 1s of the eſſence of the Corporation ; for with ut @ place, no 
Corporation can be founded, and the place is the principal part by which the Corpo- 
ration may be known and diſtinguiſhed from others, And therefore it may be ficly 
reſembled to the viſage of a man, which is the principal part by which he is known and 
diſcerned, And therefore a Caſe was cited 24h. 29 & ;© Eli, in the Exchequer 
Chamber, in which Arie was plaintiff againſt Paſchs4 and others defendants, of a 
demiſe made by Thomas Faxſhaty Elq; the Queens Remembrancer of the Court of 
Exchequer, of ecrtain lands in Denge in the County of Eſſex, &c, and upon Not 
gailty pleaded, the Jury gave a ſpecial Verdit to this cffeRt : The Maſter 'and Chep- 

lains of the Savey were incorporated by the Name Magiſhi & Capelaro # Hofpitala 
Henri:s nuper Regis Anglie ſeptimi de Savoy, by force of certain Letters Patenis made 
tothem4 H 8. And the Miſter and Chaplains of the ſaid Hoſpital being ſeiſed in fee 
of the Manor of D-nge in the County of Eſſex, whereof the lands in which were par- 
cel, arno 2 E 6. by deed indented demiſed the ſaid Manor to Fobn Paſchal for 99 

years, per romen Magiftri Hoſpitalis Hew ci Regis Anglia ſeptimi wocar' the Savey, 

& Capellaror um ejuſdem Hopitalu, And if this leaſe were made accordiog to the 

true Name of their [ncorporation, was the Queſtion, And it was adjadg d in the 

Exchequer that the leaſe was void, becauſe they had miftaken their name of Incor- 

poration in the moſt material part of is, y. inthe place ; for the true Name is, Hoſþi- 

talis, ec. de Savoy, and in the demiſe it is Hoſpitals, &c, vecar' de Save) ; and the 

material variance in reſpec that (de) ſignificth che place it ſelf, and veces” fignifieth 

« name which might be applied to another place ; as Prior & confratres Hoſpitalis 

Saxtti Fohannis de Fernſalem in «Anglie, and many other caſes, as 07 Mount Carmel, 

Bethlebens, and others, which in truth arein the Lend of Caxaar, and yet are applied 

to certain places in England : all which you may fee cited before in the Caſe of the 

Hoſpital of the Charter- houſe, and theretore 1 omit them here. And it was ſaid, That 

upoa the (aid Jadgement, a Writ of Error was brought agaiaft the Exchequer Cham- 

ber, where the caſe was often argued again at the Bac, and yer the ſaid judgement 

was never reverſed, So inthe Caſe at Bar, foraſmuch as this word ( Bu'gi) is omitted, 

which is the place of the Incorporation, the ſame is ſuch a material variance, that the 

obligation is void : And although it is ſaid, de £'nne Rrgesr yet it is well proved that 

the ſame is a Town, but by that it doth not appear that it s a Burough, for every 

Burrough isa Town, but every Townis nota Burough. Aad therefore Litz, lib. 2, 

cap. 10. of Burgage ſaith, It is to know, That the ancient Boroughs are the moſt anci- 

ent Towns that are within E ward : For thoſe Towns which are now Cities, or Cogn- 

ties,in ancient times were Boroughs, and called Boroughs, and from ſuch ancieat Towns 

called Boroughs come the Burgeſles to the Parliament, when the King hath ſommor- 

ed bis Parliament. /rews, for the greater part ſuch Boroughs have divecſe Cuftomes and 

Uſages which other Towns have not, &c, By which there sppearcth a manifeſt diffe- 

rence in ludgement of Law betwixt a Borough and a Towo, And the opinion of C a- 

vend//p Chiet Iuftice in 40 eAſſi, p- 27. was cited, where he holdeth that all the anci- 

ent Boroughs are of Record in the Exchequer, And with Zitzletos agreeth, 41. Edw. 

2.32, 4. 21 Edw, 4. 53, & 54+ 21 Hen. 7. 5, by Frow'eh, &C. 

Another variance was obſerved, That this word ( R-gu ) was omitted, for the true 
name of the Corporation is b&rgs /ni de Lynre, i. Regis de Lynne : and in the Obligation 
not only Buygs is left out, but Keg alſo; which (as it was urged) was alſo a mecer;3! 
variance, for Regs oughe to be twice added, 5. Zurgs Regis de Lyrne Regia: And 
therefore the caſe of Ex'9n Cn Te 3, & 4. Phill, and Ma'). Djer 150. me 
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cited, Where it 2ppeareth that King Her. 6. did incorporate the ſaid Colledge per 
momen prepofit: * /ociornm Colegiibrate Marie dr Exton jnxta Wirdſort, and in the 
time of E. 6.Sir Th». Smith Knight, being Provoſt there, a leaſe was made per w:w7 1+, 
poſort &- ſorror um College: ve galis de Eaton jaxta Windſore, omitting Co/eginm in the f(x} 
place, and yet in the ſecond place Colegis Regalis was added. And by the opinion of xit 
the Iuftices it was a void leaſe. And ſoit was adjudged Mech. 10,& 11 Eliz. So in the 
caſe at Bar, the leaving out ofthe word Regu in the firft place, alth0u3h the ſ1me he 
obſerved in the ſecond place,maketh a materia] variance.Mzny other caſes were py: Ups 
on the general ground of miſnaming of Corporations , which | purpoſely omir, becauſe 
that theſe caſes which are here mentioned, were the molt material, and all the ot):c: 
ſhall be generally cit:d with reference to the Books at large in the end of this caſe. 
But the Court held the Obligation good, and that the Plaintiff ought to have luds. ts 
ment for to recover. In which caſe ewo points were reſolved, % * 
1. Asto theſe words pry 5dem nomen, && non per aliad : that this word (7/ew) hit 
two fignificarions,s.idew /yVabu ſeu verbu, and idews re > ſenſnrand it nredeth not tha; 
the name of the Corporation be in grants or Conveyances, 5dems /yllabs; [en rb, bu: = 
it ſufficeth if it be idew re & ſenſws. And according to theſe ſipnifications divers caſes | 4 
[b] have been reſolved and adjudged. Hick, 10, & 11. Eliz. Dyer 278, The Dean and ; 
, Chapter of C-lile were incorporated Annoiz3 Hen. 8. by the name of Drca mm 
a 7 - F, 7 & Cartwl' Ecclefe Cathedralus Santte & indjgvidue T vrinitatus C arlienfir, and they mak: 
__— * a Leaſe by the name Drcanm Eccleſie Cathedrals Santte Trinitatts in Carlile, > 19; 
Be 4 Gnas c/ Capitulum Eccleſie pr ed'y which Leaſe is not made by the ſame name, which is 54:11 [1 
/ 74 labus & verb 1 tor firſt this word ( /nd:ividae) is omitted, 2. In {l/e, where the 
pame is Carli:»ſir, 3. of (arlile. 3, This word (To'um) isadded, 4. The order © 

"Yo us «of the words is not kept, for the true name of the Corporation is D:can's > Cp; ul” £:- 
clefie Cathedralis Sanfte & individue Trinitatis Carlienfis, and the Leiſe is, De-avu 
Eccl.fie Cathedralis, &c. & totum capit' de Ecclefie pred”. But notwithſtanding theſ:, 
It was reſolved by Dyer, Weſton, Welſh, Southcrt, Carns, and Haypur, ther the Lea'c 
was good notwithftanding theſe variances, and the reaſon is there piven, becauſe that 
theſe variances are not in the ſubſtance of the name, 

In Mich. 29, & 30. Eliz Between Hall and 1/ingat in an Ejrftiore firmer in the Kins 
Bench, The cafe was, Thatthe Dean and Canons of y:»4/or were incorporated by 
AR of Parliament in 22 Eaw. 4. by this name : The Dran an1 Cancng of the Kings free 
chappel of Saint George the Martyr within bis Caſtle of Winſor, And in the time oft! e 
reign of King Ph:lip and Queen Mary they make a leaſe of certein Lands by this nem, 
T be Dean and (anons of the King an4 Lneens free (happel of $tint Gerrge within 114 
Caſile of iVind/or + and in this caſe three variar ces were obſerved. 1. Where the nem: 
was by the At of 22 Edwv. 4. The Dean and Canin of the Kings free Chappel: tie 
Leaſe was made by the D:an and (anos of the King ard ©ucen: free Chappel, &c. 
2. Where the Corporation was, aint George the Martyr, the Leaſe was, of Sn; 
George, lezving out, the Martyr. The 3. was, within his Caſl/e, 1. within the K'n's Þ 
Caſtile of Wind or. And it was adjudged that in this caſe any of thrm was a variarce:n {| 
ſubitance, s. of the King and Lucent free Chappel, for the true name of the Corpera::- 
on by the AR of 22 Edw, 4. was of the Kings free (happel: and althrvoh rhar at 1: 
time of che making of the Leaſe in truth the Chappel was the Kinp and Queens fre: 

F Chappel, yer the Corporation ought to be ſuch as was piven by the founder, and 

ſh31i not be altered by the alteration of the name of the founder, or of the owner 6c 

the Caftle, For if « Colledge be incorporated in the t:me of King EZ 6 by the name 

* of Mafter and Fellows of Kings Colledpe, ifthey make « [:aſe in the reign of Q. F!:z. 

they cannot make a leaſe by the name of Mafter & Fellows of Queens Colledc: Put fur 
the other two variances the Court Reſolved, that they were variances in ſy1!ables 57 4 

F125] words,and not in ſubſtance, & parum diff. rant que re conc:rdant for St George, includes 
the Martyr, as the Trinity 1mplyech and includeth this adjeRive in4 1idee; and within 

his Caſt lc of W-nd/or, and within the Caſtle of wind/or, is 8ll onein ſubfrance and 1A. 

In which caſe, the Chief Tuftice was of Counſel with /i»gar, and in another alſo i: 

which #/ingar was plaintiff, and Tudgement was given for him in borh caſes, Hif.3. F! :. 

in the Kings Bench. Betwizt Henry Fiſher in an Ejeftione forme, and william Br is 0: - 

fendanr, of certtia Lands in E/lim in Kert the cale was; By AQ of Parliament «1 


I, 14 4. 


nn © We 


OT rr on TRA EY 


Part X. The Caſe of the Major, CF 1917 4 


”— et 


— ——— — — 


I, Ma. AColledge in Oxford was incorporated by the name Gardiani + Stholari- 
am domns five Collegit Scholar tum de HMevian in Univerfitate Oxonie, and they make a 
Leaſe of the ſaid Lands per nomrn cuſloais domus ſive collegii de Merion in Oxenia & 
ſcholar' tjnſdews downs. Andin this cafe four variances were obſerved. 1. For this 
word, Gardianws, Cuſios, 2, Where the true name of the C olled. e was per nomen do- 
mus five collegii ſcholarinns de 71: rton, the Leaſe was per nomen domus five colltgia 
de Merion, omitting Scholarium. 2. For in Univer fitate Oxoente, the Leaſe was in Ox- 
ona. 4. Scholares were miſplaced, for they came in the end, wheress in the AR they 
are named immediately after the Gardiay, And it was adjudged, that for the ſecond va- 
riance, it was a variance in ſubſtance, for the AR hath baptized the Colledge by 
the name of Col/edge of Scholar: of Merton ,, and they make a Leafe by the name of the 
Colledge of Merton himſelf, who in truth was the founder : but for Gardiame, it is 
Csſter, and for the Univerſity of O:x/ord, and Oxford, they are all one in «ffeRt ard 
ſubſtance ; and therefore no material variances, And for the miſplacing of the ſaid 
words, it is not material dummode proprix ſenſi 71marnet. And the Chief Juftice was 
of Counſel with the Colledge againft the ſaid Leaſe. So inthe caſe at Bar, the ſaid va- 
riances are onely 5n (ylabis  werbis, and rot 5n ſen/n + re ip/a, and therefore are not 
material : for per ider nomen, ſhall be intended idews /erſw © re, and not per alind, 
that is, alixd ſenſu & re. Andit is to know, that in the Caſe at Bar theſe words Buy. 
genſes de Linne Regus, imply chat Ly we Regis is Burgas, for Burgua and Bur genſes ſunt 
Fonjugats. And as Littleton above ſaich from Boroughs come the Burgeſles, 8&c. And 
Lynne Regis, imply alſo, that the ſame is Burgiw ſux, that is, Regis. And theſe words 
vulgariter nuncupat” Kings Lynne, areinciuded within theſe words, Lynne Regis ; (0 
that che name in the O5lipation by matter apparent, therein doth carry a ſufficient cer- 
tainty of demonſtration of che true name of the Incorporation. 

5 Edw. 4. 20. The Abbot of Terk was incorporated by the name Abbas Monaſtersi 
beate Marie Eboruyy, and an Obligation was made to the Abbot by this name Abbars 
Honeſtern beate M-rie extra mwros crvitatis Eborum, and although that the Abby was 
extra mures civitatis Ebor'; yet becauſe in truth it was within Tork, the Obligation 
was good, And therefore the Abbot there brought his Aftion of debe by his true 
name ; and in his Declaration he ſaid that the Obligation was made to the Plaintiff, 
by the name, &c. which implyeth an averment that the Abby was within Tork; and 
the Writ was ruled a good Writ by the opinion of the whole Court; and yet there 
was more variance in /ylabis & verbis, then inthe caſe at Bar,but bec2uſe that ia erath 
and ſubſtance, xs it appeareih by the averment, all was one ineftc&, the Obligation 
made to them was good, and yet the name in the Ovligation doth not import of it 
ſelfe the true name of the Corporation without averment. And taerefore in pleacing, 
orin a ſpecial caſe, in many caſes, if by expreſs ayerment, or by the finding of the iv- 
ry i ſhall be made apyarent to the Court, that the true name of the Incorporation, 
and the name in the Leaſe, grant, cc. areall one in effeR, ic will much enforce che 
matter, although that in words there be ſome ſubſtance of difference. And there- 
fore it was well found in the ſpecial Verdi& in the caſe at Bar, That the ſaid Fobn Payn 
the Teftator, prediftum ſcriptam obligatorinm fect, ſigillavit, & nt faltum ſunm delibe- 
ravit prefatis Majori & Burgenſibus burgs domins Regis de Lynne Regus vulgartter nuw 
cupas' Kings Lynne in comitatu ſme Novf. (which is the name of the Corporation with- 
out any manner of variance) per nomes Majors & Burgenſim de Lynne Regus in co- 
witatu Nerf. which importeth all averments requiſite by the Law in this caſe. 

And it is well obſerved in Sir Xoile Finches caſe in the fxth part of my Reports , 
that cilj this generation of late years it wes never read in our Books, That any body 
politick or corporate did endeavour or attempt by any ſuit to avoid any of their leaſes, 
grants, conveyances, or other of their own deeds, nor of any other grants, &c. made 
to them by the miſnamiog of their true name of Incorporation, But after thats win- 
dow was opened to give them lighe'to avoid their own grants by the miſnaming of 
themſelves, what ſuits and troubles (to avoid grants, &c, as well made to them as 
by them) have followed thereupon every one knoweth. But there it was ſaid, That 
for every curious or nice miſnoſmer God forbid, that their leaſes or grants, &c. ſhall 
de defeated, for there will be a ſound difference betwixt Writs and Grants, aodio all 
caſes it is true, quod apirces {ui non ſunt Jura : Forifa Writ abateth, vne May of com- 
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mon right have « new Writ ; but one 6f common right canpor bave 8 new Obligation, 
or a new Leaſe, orGrant, &c. And I well approve.of the Book in 25 ZEdw, ;,, x; 
Wherethe caſe was, That a Prec' qvo1redd' was brought agaiof the Prior of wore. 
fer, nnd demanded a Manor, and the Writ was Pr ecipe Priori Wigernie, &e, The Te 
nant ſaid, that in #Forerſter there were two Priories, 2. the Priory of Fryers Preachers 
and che Priory .of our Lady ; and the Writ was abated ; So 1 conceive it hall be reaſon 
« mw{to fortiori to drive hic who would ayoid 4 writing, dewile, grant, &c. made by 
Corporation, or £O it, by reaſon of any verbal or liters] miſnolmes, to ſhcw that there 
arc ewo Corporations within the ſame City, Borough, or Town, &c. -. one by the 
true name, and another by fuch name 25 1s contained inthe Deed, &c. and (o leave 
the Deed, &c. good for of to one of them. Bur when ia trath there is but one Corpy. 
ration, Leaſes, Grants, &c. made by them, or co them, ought not to be avoided by 
fach aice and verbal variances, wheo in ſabfance che true name of the Incorpors- 
tion, either by matter exprefied or neceflirily impiyed within the words themſelves ap- 
peareth to the Court. ; : 

And as to the ſaid cafe of the Hoſpital of the Savey, It is true that Tadgement was 
given inthe Exchequer by Baron Clerk and Baron Gent", againſt the opinion of Sir 
Roger Alanweot Chief Baron tors viribes, And after the Writ of Errg brought, the 
caſe was argued ar the Bar , and the {aid 7 bowwar Fanſopaiv compounded with Paſchall 
for his leaſe, and I was of Coundel with the ſaid Thowas Farſoaw: And 1 conceive that 
there is lictle difference berwixt the Major and Commonalty of che City of Lazdos acd 
the Major and the Commonalty of the City called Zondov, if it cannot be ſhewed that 
there are two diftint Corporations wbich beve two diftioft names. Allo, there is « 
difference betwixt ancient Corporations, and Corporations made of late times ; for 
ancient Corporations may by ulage have divers and {everal names, and Leales, Grants, 
&c. by any of them fhail be $00d enough. And thele, and divers other differences 
you ſhall find in your Books following. s. See the Cale of the Dean and Chapter of 
Norwich, in the thicd Part of my. Reports. 73, & Pls. Com. 537 2 244. D1wr 97, 
& 98. 14 Hen. $8. 29.26 Hen. 8.1. 11 Hen.7.27. 12 Hen. 7.14. 23 Hen. 7,14, 14 
Hen, 7.4. 16 Hen.7,1. 2 Ricb.3.7. 4 £4w.4.8.8 Edw 4.18. 9 Edw.4.19.11 £dv.4.:2, 
15 Edw.4-1.20 Edw.4-12.21 Edw.4.10.21 Edw-4-55, 56. 3 Hen. 6, 28, - Hen. 6, 
13.19 Her. 6.64. 20 Hen. 6. 27. 21 Hey, 6. 4. 26 Hen. 6, By. 101. 35 Hewb. 5, 
36 Hin,6. Br. 485. 12 Men, 4-19. 29 Af. p.g. 44 Eaw-3.16. 35- 38 Edw. 3.16. 
28. 33. 22 Edw. 3.9. 8 Edw.3,5,6, & 436.8 Aﬀfſ. p. 24+ Regiſter 178, 
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Mich. 11 Jacobi Regis, which isentred Trim. 10. Jacobi Regis Rot. 
664. in the Kings Beach. 
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Iliam Clun Execator of eAnne Breather was Plaintiff ggainft Heary A cher 
VV hen and demanded /. debt, And declared that the laid &nne Breatber 
26. Novewb. 3. }acchi Regis by Indenture of the fame date did demiſe to the ſaid Hew- 
1y,two Miils,one Garden,and divers Lands in Cooperſale io Eſſex from the feaſt of Saine 
Michartth' Arch- Angel then laſt paſt for 50. years, if the ſaid «Ave ſhould ſo long 
live. Red:endo & ſolvende pro emmibus pred premiſſic prefat' «Anne Breather txeca- 
to” 0+ aſſignatis ſuis ennuatine pro quolibet anne durante continuatione dimiſſionis predift” 
ad domum ma»/ionalem Jobannis Archer in yithaw pr elif plenariam ſumman grogint” 
C* ſex librar um bone O& legalss monete Anglie ad quatuor feſts five terminas in anno u(u- 
alia, vit. feta rativitatis domins Teſnu (rifti, Aununtiationis beate Marie virginic, 
nativitatis ſanfti Iohannis Baptiſte, & ſanfli Mich. Arch- Angeli, vel infra weſdecins 
[eptimanas proxinr poſt quembbet pred” dierum feſtival” per equas & equales portior 
By force of which the {aid Hewry eLrcber entred into the faid tenements, and had and 
held them wſque ad & poſt feſt ammutiationit beate Marie virginie , anno regui regis 
nnnc 9 1. nſque 2. diem Aprilis anne 9. fupradifto, quo quiders 2. die Aprilis pred' Anna 
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apud Cooperſale predit}” by, and for g tor che quarter duc at the feaſt of the Annuanti- 
ation Anno 9. ſapradifto, be brought that ation, upon which declaration the defen- [5] 
dant did demur in Law; And this caſe was often argued at the Bar : At this Term | "I 
it was argued by the Juſtices How hton, Dodderidge, Crook, yud the Chief Juſtice: Acd /// _.. JV 
it was reſolved, that the Ation of )cÞt was not maintsioeble : nad becorule that dwo = 
ſunt 11ſt! unwemts ad 061 res tonfirmandas Cf 1mpuguand', ratio & authoritas, Fir 1 "x M 
will Reportthe Reaſons of this Reſointino, and then divers Authorities in the point... /. 4 You 
And thrie were three reaſons ſhewed of this Reſolution. i 84 \ | | 
I, Becauſe the diljunClive is added for the bene fic ofthe leſſee, and it is more bene- 0» /* IT) 1 
fic to have the Jait day, in what caſe there are two dayes of payment, one voluntary, &..- 4 h /*" il 
and that at the eleion and hberty of the ledſce to pay the ſame at the dayes of the ſaid 7 E-- , h 
"o- 


1 


Feafts ; the other day of payment is 8t the end of the thirteen weeks, and that is the /{ 
extreme 80d legal time. Aad therefore foraſmuch as Anz? Breather dieth before the / | 
extream and iegil time, the lefice is diſcharged of the rent by the AR of God for the *—. | 4 ; 
ſame quarter. See Hs7and Grange: cale.. Plo Com. 172, 173, the molt extreme time/+> )-3/ # | 
is the legal time, And it isto koow, thatia che caſe of payment of Rene going ont of $ Ps / gh 


/ 
£ © - 


land, there are four times of payment. The fuſt time of payment voluntary and aot/ 

ſatisfactory, and yet good to ſome ſpecial purpole. #98 Ya 
The ſecond, voluntary, and in caſe (atisfatory, and in caſe net. 5 tags Ry - 
The third, legal and {atisfaRory, ablolutely and not coercive, | j, Nays 1 
T he fourth, legal, ſatisfaftory, and coercive, a $ Fa 4 
As to the firſt, if the Jeſſee, donee, or tenant payeth bis reot before the day, the (© ©" * / | 


ſame is vojuntary and not {atisfatory, for the caule readred inthe third Reaſon. But 
ifit be paid in the name of leifin of rent,a!though it doth not enure by way of fatisfati- 
on : yet it ſhall give 8 lutiiciene feifin to chis purpole to bave bis Afize, or other re- 
medy ; for the law hath a delight in giving ofremedy. And therewith agreeth Lie. 
Cap. Aitornmint 127.6. Vide a5 Edwe 3. 44: b. 49 E. 3.15. 15 Edw. 3. Exicution 
G63. 37 Hen. 6. 33. 39 Hen, G6, 36. 5 £dw. 4-2. 

As:0 the ſecond, if the rent be payable at the feaſt of Exfer, if the Tenant pay the 
rent in the morning, and the leſſor dieth at two before evening of the ſave day : this 
payment was voluntary, and yet it is a good ſatisfaQion againſt the beir,but not againſt 
the King, 44 Edw. 3. 3. 

As tothe third, the legal time is a convenient time before the laſt inftant of the day, 
which is the moſt ex!reme time, and is fatisfatory and not coercive ; for till the end 
of the day no remedy is given by the Law, 21 Hen. 6. 40. 

As to the fourth, the ſame is when che rent is due and bebind,; and therefore it is 
well ſaid by the Poet, /ndici: of ficizem rft mi res, i1a temwpora 'erums Lerere, queſito tray» 
pore tmtius £r15. 

The ſecond reaſon was, when the Leſſce doth not make payment the fickt day accor- [1257 
ding to his eleRion, then che rent is abſolutly due 8t the ſecond day, and the ſecond 77 
day is as well parcel of the reſervation as the firſt day. And therefore after the non- 

ayment at the firft, it is now upon the matter as much in Law, 8s if it bad been reſer- 
vedat the ſecond day only, for then bis eleRion is paft, asjn 17 E/:4.344.1f a man by 
deed pranteth « Rent charge co one & his heirs,and doth not ſay,for bim and his beirs, 
and dieth, now the time of eleRtion to make it an Annuity is paſt : and therefore if rhe 
grantee bringeth a Wrie of Annaity againft che heir, it ſhall not diſcharge the Land, 
becanſe that when no Election doth remain, it is as much in Law, as if Election had ne- 
ver been. And therefore upon the Books in 43 Edw. 3. Bar. 194. 44 Edw. 3.32. 
15 Edw. 3. Execut. 63. 5 Edw.,2. 2. This caſe was put, if one the firtt of Oftober 
maketh a leaſe for years, or for life, or a gift in tail, yeilding by the year a pair of 
gaile Spurs at the Feaſt of E:fter, or twenty ſhillings at the Feaſt of Saint 1icharl the 
Arch-Aogel : In this caſe, if the leſſee doth not pay the Spurs at the Feaft of Exfter, 
nothing is due till the Feaſt of Saint AZichael. 

The third reaſon was, becauſe that the rent reſcrved is to be raiſed of the profits of 
the lands, and is not due until the profits are taken by che leflce : for theſe words Red- 
dends inde, is as much as to ſay, that che lefſce (hal pay ſo much of the iſſues & profits at 
ſach days to the Leſſor, for r:ddere inde nibil aliud off quA acc:pthi reftitmere, (ew reddere 


eft quafs retro dare, and Redditns dicitur 4 rediendo, quia r1:re #4, 4. to the ieflor, do- 
nor, 
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nor, &c. as provent' 4 provenies to - and obvrnine ab obvenierds. And that is the reaſon 
that the rent ſo reſerved is not dae before the day of payment incurred, becauſe it is 
to be rendred and reftored of the iſſues and profits. And that is the cauſe, That if 
Jand be evicted, or if the leaſe determine before the legal time of payment, no rent 
ſhall be paid, for it ſhall never be apportioned in reſpeR of part of che time, as ic 
ſhall be vpon eviRion of -part of the land. And therefore if tenant for life maketh a 
leaſe for years rendring rent at the Feaft of Eaſter, and the leſſee occupieth the lands 
three quarters of the year, and inthe laft quarter before the Feaſt of Fafter, the te 
nant for life dieth, here ſhall be no apportionment of the rent for the three quarters 


| of the year, becauſe that no rent was due until the Feaft of Eater, and the Feaft of 


Eafler doth incur in the life of the leff r, and no apportionment ſhall b: in reſpe& of 
rime ; bat in the ſame caſe, if part of the land had been evited before the Feaft of 
Eaſter, and the Feaft of Eaſter mcarred in the life of the leſſor, there there ſhil! b- 
an apportionment of the rent, but not in reſpeR of the time which continueth, bur 
in reſpe& that parcel of the land leaſed is evicted. 

And this difference apprareth in onr Books of 27 E. 3.84.6. In Debt againft Exe- 
cutors, deciaring, That their Teftator did grant him a Penſion of 201. to remain with 
him in the Kings Wars at the time that he ſhould be reaſonably warned, to take effeR 
at four terms of the year equally, and ſheweth, That he went with him to Cal's by 
che warning of their Teftator, and was there armed; and demanded Judgement, ard 
prayed his Deb!, To which the deſendant ſaid, That for the firft quarter he was paid 
5 |. and ſhewed forth an Acquittance, and before the ſecond quarter ended, the Te- 
ftator died, and demanded Judgement of the ation; and MMowbrey of Counſel with 
the plaintiff, moved, That foraſmuch as you do not deny the Penſion to be granted as 
one entire by the Law, upon condition which we have performed, 5s. that we have re- 
mained with him, We pray our debr, z/4/by Chief Juftice, by the Rule of the Courr, 
doth award that the plaintiff ſhall cake nothiog by his Writ, becauſe it ſhall nor be 
apportioned in reſpe& of part of the time, although that it fell by the aRt of God. 
Vide 10 E.4-18. 20 H.6.6. 9 £.41. 30 H.S. br. eApportionment 7. If I be bound 
ro you by Obligation of 20 |. to be paid at four uſual Feafts of the year by equal 
portions, the obligee (hall not have an ation of Debt before all the terms incurred; 
the ſame Law of a ContraR; bur if a rent be reſerved upon « leaſe for years et four 
uſual Feafts of the year, the leſſor ſhall bave an ation of debt after the firft day, 
8nd ſhall not ftay till che whole be due, becauſe the ſame is accounted in Law as 8 
reſcryation of parcel of the iſſues and profirs of the lands, which is no debt before the 
day, as in the ſaid caſe of Obligation or ContrsR. And that is the true difference 
berw:xt the caſe of the Obligation, and a rent reſerved upon a leaſe for years, in Ly. 
117-6. Vide F.N.B. 267. Note a diffcrence betwixta Recogniſance ot a debt pay- 
8ble at ſevcra] dayes, for the ſame is not like to an Obligation, but to a rent reſerved 
upon a leaſe for years. Vide 3 May. Dyer 103. another difference betwixt a Cove- 
nant or Promiſe, and ContraQ or Obligation. Fide 5 Mar. Atlion [wr le Caſe br. 108. 
10 E.z. Execution 137. and 16 E.2. ibid. 138. video E.;,7. 

For Auchorities inthe point, I have ſeen the Report of a Caſe Xich. 34H.8., in 
the time of Bz/dwin Chief Juftice of the Common Pleas, that it was the Opinion of 
all the Juftices. And if a man ſeiſed of land in fee 1 die Oftob. maketh a leaſe of the 
ſame land for ren years, from the Feaft of St. Adichae! then laft paft, yeilding to him 
and bis heirs a yeerly reat of 20 /.at the feaſt of St, Michael th'Archangel,or within one 
moneth after z That in this caſe if che leſſor dieth between the Feaft of St. Michar! 
and the end of the moneth, that the heir ſhall have the rent as incident to the revyer- 
lion, and not the Executors as rent behinde, becauſe it was not due till the end of the 
moneth. The ſame Law if the leſſor betwixt the two dayes hath granted the reverſion 
over, and the tenant attorneth, the grantee ſhall bave the rent as incident to the re- 
verſion. And Mich. 2 & 3 Phil. & Mar. Serjeant Pridianx moved HMountague 
Chief ſuſtice, and other Juftices of the Common Pleas, That if a man maketb & leaſe 
for years, yielding 8 yearly rent at the Feaft of Eaſter, or one moneth after, with con- 
dition of re-entry, and the leſſee tengreth the rent at the laſt inftant of Eaſter day ; 

If the leſſor may enter upon demand made at the laft inftant of the moneth : And it 
ſcemeth not, becauſe that che leſſee hath liberty then to pay it. And the difference 
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was taken berw:xt che disju:r Rive reſervation, and when the reſervac on is at & Certain 
Feaſt; and a condition is added, That if it be behind by . he ſpace of a moneth after 


£1 the Fesft, that then the leffor ſhall re. corer, there the lefſee, for the ſalvation of bis ; 
£ leaſe cannot tender it at the [zi iaftant of the Feaſt-day,. becsuſe he hath not fuch li- 
7 berty and cieSion as in the other caſe. And it was ſaid by che new Serjeants, That in 
; the tire of the Lord Zalawin it was Reſolved by all the Jufſt:ic:s, T hat inthe (41d cafe 
a5 of a E83unRive reſervation, if the ſor dieth b-twixt the ewo dayes, the keir ſhall 
4 have the rent, and not the Executors : which cafe the Chief Juſtice ſhewed in Court 


Reporied by «n ancient and learned Bencher of the Inner Tewple, T-'z 31 Elix. in 
the Kings Bench, Rot. 666, between Smith plaintiff, aud Byftard defendant, where 
the Calz was inff:R, That Smith leafed certain lands for years, yielding yearly a 
gent of 25 1. atthe Feafts of St. Micharl, :ni the Anrnnciition of cur Lady, or 
within twelve dayes after every of the ſaid Feaſts payable at the Font-flone in the 
Temple Church, upon condition, that if che ſaid rent of 375, |. or any part of it be be- 
h:nde, and not paid by the ſpice of twelve dayes nex* after any of the (aid Feafts or 
dayes Of payment thereof as is abovyelaid, that then the fa:d leaſe ſhall be void; ard 
it was adjudged, that the leſſee in ſafeguard of his leaſe ſhould have twclve dzyes 
afcerthe twelve dayes to pay the ſaid rent, for when the rentis not paid at the firſt 
day, it is as cuch as if it had been reſerved upon the twelfth day after; and where ir 
is laid, fer pred” ſpatinm 12 dierum poſt, &c. by g 0d conftruction all the words 
ouphe to take effeR, 5.. poſt aliqnid pred' feſtrrum ſew dierum ſclutions inde ; and 
dies {olut10:4 is the eweifth day of the Feaft, and therefore the leſſce ſhall have twelve 
dayecs atcer the twelfth day, which is azes ſelutions poſt f-flum, &c. and that for the 
more avail of che |:ſſ:e, for whoſe benefic further time was giv:n ; and theſe words, 
p<i* fprinm 12 derum, may ftand in good ſenſe. x. per pred [patinm 12 dierum 
it pred” 124 es, for thatis prea' ſpe'inm, although it hath no: the beginning as the 
other hath. And ſo the Zuere in 2 & 4 Phil. & Mar, 142. well reſolved and ad- C4] 
judged, Tr. 39 Eliz. in the Commoa Pleas, between P,/k:ngton and Dilton : the 
Caic was; A Parionof aReRory made a leale for years, rendring rent at the Feaſt 
of St. Michel, or within one moneth after ; the leſſor died ten dayes after the Feaft 
of S. *Mihul, and was barred by Jadgement of ee Court, becauſe the leſſor died 
before that the rent was due. Mich. 40 Eliz, in the Kings Bench, the Caſe was, The 
Lady Pawl:t late the wife of Chedwick Pawlet, ſeifed of the Manor of Fade in the 
County of Seutianpton for her life, by deed indented |:afed the ſaid Manor to 3/;liam 
Paw'ert for 99 years, if the ſaid Dame Elizaberh ſhould fo long live, yielding the 
; yearly rent vi 1co01, at the Feaſt of St. Michael! thi Archangel, and the Annuncia- 
t:01 of cur Lady, or within fourty dayes after every of the {aid Feaſts ; 77"-liam 
Pawlit made Dulcibel bis wife Executrix, and died ; Dulcibel took hutband Jobs 
1 Elq,, the Lady Elizabeth Pawleit m8de Ed: Walgreve her Executor, and died 
the 12 day after the Feaft of St. Michael ; her Executor brought an Ation of cebe 
for the balf ycar ended at the Feaft of St. A{ichael, before the death o' the Lady E- 
Jdizabeth and the whole Court was 2Sainft the plaintiff, but by entreaty of ſome of 
" the Juftices, Jobs Aoor gave to the plaintiff 10 |. And in the Caſe at Bar Judgement 


ws given, That the plaintiff. ſhould take nothing by his Bull, 
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Mich. 11 Jacobi, Rot. 1427. In the Common Pleas. 
Iames Osborns Cale. 


[138] | Fwy" O:boru G-nt. brought an Aion opon the Caſe againſt Francy Middleton, 
? and declared, Thar where the plaintiff 14. F:b. 4 ac. Regir bad bought d ver/a 
bons & catala, viz. wnum fulcrum lefts, my 8 ficld Bedttcad wich a 1eftern and 
Cartains of ny, Hm Canpium, vicat'a anopy for 8 Bed of Dorm x, Wn Optri« 
mentum, vecar' # Rug, &c ad valentians, 40. pro mndecim libris eidem Franciſco ſuptr 
28. die Inn. tunc prox. ſequtwſolvend', and declared upon Afſuwmpfir. &c, (upon ces 
rain conſiderations mentioned in the Declaration) ad de/ibrrana' bona preditts, &c, 
the which the defendant bad not done, &c, the defendant pleaded n6n aſwmp/ir, and 
the Tury found for the plaintiff, and aſſeſſed damages and cofts, upon which the plain. 
tiff had ludgement; and the defendant brought a Writ of Error, and affigned for 
Error, That damages were entirely given for divers things, and for ſome of them no 
damages ought to be given: For where it is ſaid an«m fulcrum lefls, Anglice,s field Bed- 
ſtead, for that damsg:s may be given ; but for the addition ſubſequent, 5. /:th a Te. 
ftern and Curtains of Say, no damages ought to have been given: for fulcrum 1:7; 
doth not include tnore then the Bedftead it ſelf, for f#/crwm dicituy 4 fulciends, 94 
liiu ſuſtinttuy , and when damages are entirely given, and for part no damages 
ought to kave been givet) ; there the Jury did not do wellio affcfling damages; and 
therefore hd Tadgement ought to bave been given in fach caſe. And therewith apre- 
eth 9 Hes. 7. in Reſcous, and 28 Hey. 6. 10. b, andthe Caſe in 22 Eliz. Dyer 370, 
was cited,where the caſe was, That (7;fford brought a Writ of Ej-&ne cnſtedie terre 
& herrds!, fc. and declared accordingly, and the iſſue was taken upon the traverſe of 
the tenure, which was ttied by Nifs prix for the plaintiff, and damages generally al- 
ſeſſed; and it was ſaid in arreft of Indgement, that an Aion did not lie pro cuſtodis 
beredss, but pro cuſflodia tirre Only ; and therefore in, the Caſe ſu», damapes were 
entirely aſſcfſed for the ejeAmeat of the land and heir, the plaintiff relinquiſhed the 
damages, and prayed judgement of Ej:Rmenr of the Land only. All theſe Caſes were 
apreed by the Court, | 
And further in proof thereof , rwo Tudgements werecited, the firſt in Mich. 14, 
& 15 Eliz, inthe Kings Bench in treſpaſs by Poley againft Osb0-s for breaking of h.s 
Cloſe, agd beating of his Servant (and did nor ſue per quod ſer vitinm, &c. amiſie ) the 
defendant pleaded nct guilty, and the Iury fonnd him guilty generaily, and aſſeſſed dx- 
mages alſo generally. And it was movedin arreft of Iudgement, becauſe that damages 
were entirely given, where by the Law no damages ought to have been given to the 
pla ntiff for the Battery of his Setvant, if he had not alledged that by reaſon thereof 
he loft his ſervice ; for otherwiſe the ſeryant ſhoald have che ARion of Bzttery, and 
not the Maſter. To which ic was anſwered by the plaintiffs Counſel , That it ſhall be 
intended that the Court (which ought to dire the lary in points of Law) had given 
direRion to the Jury fot how much accotding to the Law they ſhould aſſeſs damages, 
And therefore it ſhall be intended in the Caſe at Bar, that the Jory have given dama- 
ges only for the breaking of the Cloſe, and not for the beating of the ſervant ; for as 
much as for that (as the caſe was) no damages ought to have been aſſeſſed : and they 
I:kened the ſame tothe Common Caſe, If a man bringeth an Aion upon the Caſe a- 
gainſt another for ſcandalous words (exempli gratis) for theſe, T how art an arrant 
Knuave, a Coſorer and 4 Traitor, the defendant pleads not guilty, and the lury find 
for the plaintiff, and aſſeſs damages generally, itis well done, for it ſhall be inten- 
ded. that the Court did dire the lury to give damages only for the aRionable words, 
1. Thou art a Traitor, and not for the other words for which no 4 Rion lieth. 

Burt it was reſolved by the Court, That in the ſaid Poleys caſe the Tury in a/ideneo 
damn« male ſe geſſerunt, for when damages are entirely aſſeſſed, it ſhall be intended 
for that for which the plaintiff complainecth. And therefore ir ſhall be good policy in 
ſuch caſes to dire@ the lury to give damages for the thing only for which damages 

{ 131 ] ought by Law be given. As if in the ſame caſe the [ury had given damages particulariy 


for 
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for the breakiag of the Clole, the ſame bi@ been £00d,” And as to the caſe of ſlande- 
rows words, Che Court agreed the lame-tafeto be good Law for two reaſons, 
1, That che ſameis an Aftion upon the Caſe, and therefore he might well declare 
bis caſe as therruth was. b 5 
has Altogether is but one ſcandal, and ee that no AtQion lieth for the ſaid W - = 
s, Thott an atrant Krave, a Coſontr; by themſelves; yer being ſpoken at then oO 
ſame time, 'and coupled with aRionable words, they oagedtors heats = if at he: <p el on/, LL 
time the defendant call the plaintiff Traitor, and at another time be cajls- him arrant , 7. / © ref 
Knave and Coſoner, and the plaintiff bringeth his Aion upon the Caſe, and alledg- --- py 
eth-che ſaid ſeveral words to be ſpoken at ſeveral times, as' feversl canſes of Ation ; fe 5 Fe 2 
there if upoa not guilty pleaded, the Jury aſſeſs damazes entirely, .Indgement ſhall MVNAMO Th 
be ſtayed for the-whole , for he groundeth his ARion upon two ſeveral frandals where ,_ _ 4. ,_ nol 
one is not aRionable, | | | F< p 
+» Another caſe was adjudged inthe Kings Bench, Mich. 20, & 31. Elie, bor the 150 01 
ſame was entred Afich. 23,8 29. Els. Roe; 476, the eaſe was fuch. Afvor brooght 4 4 goue 
an Action vpon the Caſe apaitift Bedel, and declared, That where Paſch, 22 Elix. 
Bede! had recovered by defaulein ARtion of Waft, and 45 & damages, after which 
Indgement, ”. witzmo Novembri 54 Eliz. they ſubmitted themſelves to the award of 
Palmer and P.vey of all matters then in variance betwixt them, in conſideration that 
the plaintiff bad «ſſumed to perform the award on his part; the defendant made re- 
ciprocal promiſe to performiit on his part, and that he wonſ& nor ſac our Execution vp- 
on the ſaid ladgement in the Ation of Waſt. And afterwards 10 Decrmb. 24. The 
ſaid Arbitrators made an award in writing to this eff:R. ''They award that Afoor ſhall 
pay to Bedel 101. at certain dayes, and 15. at other certain days, and for the pay 
ment of the 1 5 |. one william Salter ſhall be ready to ſeal and deliver 15, Obligations, 
&c. And further they award, That where certain Copy-hold Land of the Manor of 
ley in the County of Bucks, of which-the ſaid Brde/ bath made a Leaſe'for years 
by Indenture contrary to the Cuſtom, &c. That the ſaid Filliam Salter pro poſſe ſus 
ſbould do that no advantage ſhould be.taken of the forfeiture; and in conſideration 
thereof, that: Bedel ſhould diſcharge Afoor of 20 /. of the ſaid 45 {, recovered in the 
ARion of Waft, and chat apon the readineſs of ili: Salter to ſeal and deliver 
the ſaid 15. Obligations, Beddl by bis Deed ſhould releaſe. ro Afooy all Ations then 
depending, and ail demands until che-fifreenth day of une anne 24. /uprad', And ſhew- 
<d that the 10 /. was paid according to'the award, and »/tims Oftob. 24 Eliz, Salter 
did offcr to be bound 1n the ſaid 15. Obligations, and did his endeavour pro poſſ « [no 
that no advantage ſhould be taken of the forfeiture, &c. and afſizned ewo breaches of 
the award, the Qne that the defendant had not made the releaſe gapon requeſt had, 
The other ,that he had ſued execution-upon the ſaid Indgement by Fiers facias, and had 
levied 4 /. parcel? | 
The defendant pleaded No» aſſumpſit, and this iſſue was tried for the plaintiff, and 
40 1. damages given. Andinchis caſe ewo points were refolyed which were.only mo- 
ved in the Kings Bench, The one, that although the parties bave been bound by Obli. 
gation £0 perform the award: (as in this caſe by matual promiſes) yet «s to all that 
wh ch was to be done by {liam Salter, being a ftranger ro the ſabmiflion the award 
was void ; for they are not bound to perform any award, bat that which is within the 
fabmiſſion, and ſo was it adjudged Paſch 24 El'z. Rot. 2417. berween Ecclerfield 
and Malierdin the Kings Bench, and therewith agreeth 17 Edw. 4. 5.6. by all che 
Tuftices : Vide 22 He, 6. the opinion to the contrary, but the Caſe is good Law, but 
jill reported ; for in an Action of Debt upon an Obligation, The defendant pleads thag 
the Obligation is endorſed upon ſuch condition, that if the defendant fiatid to thie 
Arbitrement and award of A.and B, of all quarrels and debates berwixt the plaintiff 
and him, &c. chat then the Obligation ſhalbloſe its force , and ſaid chat ehey awarded; 
thet the defendant ſhould pay to one Kende! 20 7. which be bath paid bim, Iadge- 
ment, &c. 4/ſa:owof Counſel: with the plaintiff rook exception to the ples, becauſe 
ie 8ppeareth chat this Atbitrement is void-, ſo the obligation remaineth in force { but 
thet without queſtion is # Now ſequitzy : - for if no Arbitrement,or 8 void Arbitrement 
be made.-which is all one in Law, the Obligation is nos forfeired, nor the Obligee 
ſhall cot loſe the benefit theteoF;;, and therefore all which fotloweth there (#3 1 con» 
Oo0000 ceive) 
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- + the ludgement given for 


ceive is miſtaken che Reporter, as an opinion not pertinent co the caſe in que- 
dion. Vide 28 Mg 6, 13. 8 Edvard 4. 23, Ig Edward 4. 1. 21 Edvard, 


75. WERE IGS: 
| Although that many things are awarded to be done in ſatisfaRion of another 
(46 that ceaſe Sd and ſame are within the ſabwiſtion, and ſome out, and ſo void, 
ad 2ithough that all were intended by the Arbitrators tobe a plenary and entire re- 
compence, for the things that the other ſhould doin conſideration thereof, notwith. 
ftaodiog if wy nn 007} Ho the party, alchough ir be of ſmall value, 
be withia the ſabwiſſion, amardin good, achoagh appear bythe intent of the 
Arditrators, that that which is within the ſubmiſbon, without the others was not a p'c. 
nary ſatisſaRion for the thing to be dove by the other party ; Jadgmente 
was given for the plaintiff ; and the ſaid Executors of Bedel hea Writ 
of Error upon the new Statute ,, 8od the ſaid Executors moved in arreft of Judgement 
were moved again in the Kings Beoch. And the lafllices of che Common Pleas and 
Barone of the Exchequer did agree as to them with the Inftices of the Kings Bench, 
And theo another Eryer appearing in the Record was ,which was not moved in 
the Kings Beoch,and that was, That there were two _y the plaintiff 
one of refuſal #0 make the ſaid Releaſe, 8nd the ather the ſaing of Execution ; and a, 
to the Releaſe, the award was yoid, 8nd by conſequence damages deiog entirely given, 
thoſe damages was erroneous. And it appeareth chat the ſaid 
Releaſe was out of the ſabmillion ; for the ſubmiſſion was of all things in variance, 
Ult. Novimb. 24 Elize and the award was, that Bras! ſhould releaſe to Corr all 
demands until the fifteenth day of T»/y, Anno 24 El/:z. and the requeſt to make the re- 
leaſe was Awe 26 Elix. and fo one of the Breaches was ont of the ſabmiſſion. A. 
2ainft which it was objeRed, that it is true, when two germ are put in iſſue, and for 
the one 60 #Gion licth, and dameges are entirely aſſeſſed, the fame is erroneons, be- 
cauſe thas both are direRtly within che charge of the lury, a8 in the ſaid caſe, of bres- 
king of the cloſe and battery of his ſervant. Buy is the ſaid caſe between Aſoor and 
Bedr1,vhe defendant in the aRion upon the caſe, pleads Non of mpg wods L 
which is ooly their charge, 8nd it ſhal} be intepded rhat the Court did dire the Jary 
8s £0 for that breach only which is withio the award and the fobmiſſion : 
and that caſc qr And efice that the ceſc had been often ar- 
at the Bor them, and upon conference amongf thernſelves, it was reſo/- 
Ce hemall, Thac it ſhall be ipteoded (if it be not ſpecially found) that dams 
were given for both the breaches, And therewith agreeth Clifford; caſe aforelailn 
22 Eliz. Dave hens: pain upon the tenure, and damages penerally 
aſſ:ſſed, extended as well to the cuſtody of the body as of the land z and for as much 
as in the ſaid _ warp _ © —_— a= of _ om the ſubmiſ- 
ſion, as it was re ons, gement given in the Kio 
Bench was for-that cauſe reverſed, o 
Bur in the Caſe ar Bar it was uncoimoully agreed that the Tudgement was well given 
by the ludges of the Common Pleas, and that the ſame be affirmed. And in 
this caſe theſe differences were agreed. 1. Inthe caſes in which ewo things are direRly 
io iſſue,or obliquely enquired of by the Jury ; and the caſe ar Bar, where there is 
one thing only, for Fa/crum left; is only the ehing for which damages are fiven, 
and for the Tefterne and Curtains no damages were affeſled, for they are{not alledg* 
ed pofuiv? but expoſitive, 1. unnns ſulcruw lei Anglize; and the expoſition doth ex- 
ad more theo fe/cr# left; doth lignifie ; and therefore 8)l the refidue is 8 meer no- 
gation, and void, 45 a thing not alledged. And by the Statute of 36 Fd. 3. cap. 15. 
ienaRed, That all pleas which ſhall be pleaded, &c. be pleaded, ſhewed, dc fen- 
ded, anſwered and debated in the Engl ſh tongne: and that they ſhall be entred 
and enrolled io Latine ; and that the Laws and Cuftomes of the Realm, Terms and 
Proces be holden and kept as they are, and have been before theſe davs. And it was re- 
ſolved, That this Statue ns co the firſt was introduQive of a new Law, but «s to the two 
other branches, they are declarative of the old , for of old frime, and before the 
Conqueſt, tbe original Writs and all the Proces and proceedings npon them were cr- 
wred in Latine, and infinite Records before this time are yet extant entred in Lacine : 
and yer forthe detter illuſtration of che truth, an Engliſh Deed, French, or Datcb, 8c. 
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ray beentred in a plea, or ſpecial verdie, 41 Ed. 3. 16. tit. Briefe & Abatement. 
49. (the book at large beirg all printed) In a Precipe qned reddat, the Wit way, Pre» 
cipe quod reddat filio & heire, where it ſhould be hereds in Latine, and for this czuſe the 
Writ was abated. For as Sbard Chief loftice faith in 29 £1w. 3: 31. Latine is a formal 
Languzge to put in Writs, &c, and Engliſh are che words of the people; and yet when 


Eigiiſh or French is parcel of a name , here it ſhall be ſuffered in 8 Writ. And therc- 


fore if the name of a Manor be «4. beſide X. be may demard it in « Precipe by that 


name in Engliſh, for peradventure notwithſtanding the name, the ſaid Manor lyeth in 
K. And therefore in a Pregipe if he ſhall ſue in Latine A. jo.xte K. then without que- 
ſton if any part of the Manor ſhell extend into XK. the Writ ſhall abate. And there- 
with agreeth 44 Edw. 3. 12, & 29 Edw. 3.31, So if the ſurname de Fitz. Febn, he 
may be ſonam:dina Writ ; for it he ſhall be named in a Writ Precipe #illse{mo filie 
7obar nts: it ſhall be a good plea to ſay that his father bad another Chriſtian name, as 
Richard, &c, 8nd fo ſhall abate the Writ. And ſoit is bolden in 29 Edw. 3-30, 31. 
40 Edw. 3 22. 44 Edw. 3-12, &13. 11 Af. p. 29. 11 Edw. 3. Eftoppel 228. 10 
Eadw. 4. 12. $0 1 have read that one Hexry had to his farnsme [= the Hall, and he 
brought a Writ by that name, which conſifted of three Engliſh words, and yet well, 


for his name is not Hewricas in anla, Vide 29 Edw.3.2. a. S0 that brevia tam 071f 114» [ 13 3] 


lia quam judicialia patiuntur Anglica nomina. 


2. It was reſolved, That words which paſs gader the name of Latine are of four ſorts. , 
1. Good Latine allowed by Grammarians. 2. Words ſighificant, and known to the _ 


Sages of the Law, but not allowed by the Grammarians, nor having any countenance 


of Latine. 3. In what caſes Male Grammatice, falſe Latine, or no Latine, and yet” << + 


+ Ll 


% 47 V4 
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having countenance of Latine, ſhall abate or defiroy, and where not. 4. Words infen-» /{ )..; - / 


ſible, and of no fignification, and which have not any countenance of Latine, are ut- 
terly rejeQed , of the firft ſort were good and true Latine, ard that without queſtion 
is within the Statute of 36. Edw' 3, Ofthe ſecond fort, are weſnaginm, tofrum, gar- 
dinum, br neva, iampua, marreſi nun, fc Which and divers other of che ſame nature 
are allowable, not only in pleading, but in original Writs #lfo ; for theſe words are 
known in the Law, and to the Jadpes thereof, and fach'slfo are within the words of 
the ſaid AR of 36 Ed. 7, And ſo in other Scientes it js frequent, as the Profeſſors 
of the Civil Law uſe, repr;/alia, fnida , ſhops, follaria, 'and* many other the like, and 
many times they uſe to explain them by Avghice, &c, 83 Sollaria, Anglice Wareobou- 
ſes; and the Phyficians uſe this barbarous word Brothinm, for broth, and other the 
like. The third ſort are falſe or incongroons Latine, the fame ſhall abate an Original 
Writ, but ſhall not make any Judicial Writ, Couar, pleading, or Indgement vitious 
(for falſe Latint ſhall be in ſach cafes amended ) « w«=/ro fortior: ſhall not avoid a grant, 
or other deed ; And therefore neither falſe Latine nor falſe Engliſh ſhall make void a 
grant or other deed, when the meaning of the party appeareth, Mich. 3, & 4. Eliz. 
in the Common Pleas, Kor. 1450. The Obligation was in Oftogenta libris, with con- 
dition for-paytnent of 4© /. and although this word ofogenta is no Latine, yet it was ad- 
judped a good Obligation of effogimta bbris. | 

- Note, Ofingents is 800 Mich. 44 & 45. Zliz. Ret. 1031. in the Common Pleas, the 
Obligation was in /eptengenta [16111, which condition for rhe payment of 350 1. And 
it was adjudped, That that word ſeptengenta ſhould be taken for /epringenrs , that is, 
7001. Soih 9 Hen. 6 7, Obligation of Wwigints hbr4s taken for 25g5nti libris, and 
9 Hes.7. :6.8nd 2 Hey. 4.8 acc Accordingly Mich, 11. Tacobs Regis in the Common 
Pleas, a Bill was made in Engliſh, z. in ſewtexe pounds which was falſe Engliſh, and yet 
it was adjudged 8 pood Bill of ſeventeen pounds , for the intent of the parties appear- 
eth. Alſo obs there is no Latine word for divers thinps, as for a Stirrop, but a feign- 
ed word Stapedia; and ſo for Velvet there is no Latine word for it: and therefore in 
that caſe it may be ſaid in pleading two or three virg 157 velvers, And in all fuch caſes 
where it is no Latine, and yet it is ſignificant, and hath che countenance of Latine, it 
is wiſely done to make an 1lloftration of ſuch words, to adde Huge as in the caſe be- 
fore, Anelice of Velvet, and fo of the likey a5 in the cafe at Bat, operimerntum, eAvgli- 
ce « Rup, there being no Latine word fora Rug. And theſe are alſo within the 1aid 
AR of :9 FE. 2. Of the fourth ſort are inſenfib'e words, &c. as inthe cafe of Reple- 


vin Paſeh 36 Fliz. between Thomas Gawys and Sir Edmond Lvdlow, the Count was of 
, Ooo000 2 divers 
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ods and chattels, and amongſt them was vitriwm, and upon ifſue joyoed the 
by Cd damages entirely forall, And it was reſolved, that if vitriaw bt a word 
:nſenſible, and of no fignification, then damages cannot be given for it, but ſor the 
reſidue only : but the Court did firongly incline , that it was bur falſe Latine ; for vi- 
ruwis Latine for Glaſs, and vitrivw bath countenance of Latine, and doth ſuffici. 
ently aſſertain the Coort that he intended it for Glaſs : And ſo —_ via data, G a- 
wys had judgement to recover. And afterwards by all the luftices in the caſe at Bar 


the Indgement was affirmed, 


Note Reader, AMnlta renaſcrntwr que nune cecidere, cadintq;, Due nunc ſunt in he- 


' pore vorabula, ct 


Paſch. 10. Jacobi, in the Common Pleas. + 
Read and Redmans Cale. 


N debt bronpht by two Executors, one was ſoramoned and ſevered, and afterwards 

he who was ſevered died, and the defendant plcadeth the ſame in abatement of the 
Writ. EM, 
And it was reſolved, The Writ ſhall not abate againſt the Book briefly reported in 
38 Edw,3.11- wherethe Reporter ſaith-the contrary, Ter. Tint: 16, Rot. &c, and 
20 Edw, 3, Accom. 78, The Hxecotors of the Earl of Sals/6ury brought an Accoumpr, 
and one was ſevered and afterwards died, and the Writ by award was abated. Bur 
for the better underſtanding of the erue reaſon of the Lawin this caſe and the like, 
theſe differences are to be abſerved. The firft is betwixt original real Writs, and 
Writs judicial. For if two Coparceners bring a real ation, and the one is ſummoned 
and ſevered, and afterwards dieth baviog iſſue or no ifſne the Writ ſhall abate, So if 
ewo Joyntenants bring an Afſſize or other original real Aion, & the one is ſammaned 
and ſevered, and be who is ſammoned and ſevered dieth, the Writ ſhall abate, although 
the thing in demand ſhall ſurvive ; for 8 man in a real Afttion ſhall never recover opon 
a Writ eitber falſe in words, or ucapt for his caſe , becauſe be may have another true 
and apt Writ : neither ſhall a man recover a moity, where he may bave a Writ to re- 
cover the whole. And ſometimes by the ſubſequent AR of God the words of the 
Writ well brought became falſe or unapt for bis caſe, and in ſuch caſe the Writ ſhall 
abate. And therewith agreeth 5 Edw. 3. 3. in a Writ of Aiel Fobn ds Hattons Caſes 
38 Edw. 3, 35. b. 37 Hen. 6.11.6. 19 Rich. 2. Brief 925. 38. Edw. 3. 34. But 
if two Coparceners bring a Scire facies upon a fine levyed which is 8 Judicial Writ, 


&c. and the one Coparcener is ſummoned and ſevered, and dieth without ifſue, tbe 


Judicial Writ ſhall oor abate. The ſame Law in caſe of ewo Joyntenants ;'but if the Co- 


parcener who dieth hath iſſue, .then the writ ſhall abate, as it is adjudged in 42 Ed. 3» 


2. & 8, Vide '32 EdW. 3. Brief 293+ 12 Eaw. 3. ibiders 258. 

The ſecond difference is in real Writs Original, where he who is ſammoned and ſe- 
vered dieth, which is the AR of God by which the Writ is abated, or taking of Huſ- 
band, or entry into the Land by him who is ſummoned and-ſevered, which ſhall not 
abate the Writ, for theſe are Ats of him who is ſummoned and ſevered, and the 
Writ by ſuch Aas!(where there is not any ſummons and ſeverance) becometh onely 
abzteable. And therewith agreeth 39 Edw, 3.16. 

The third CiF.rence is between real ARions concerning free-hold or inberitance as 
is aforeſzid, without baving regard to ſurvivor, and ARtions meer perſona), or perſo- 
nal, nd in ſome manner mixt with realty, in which Chatrels or entire things are de. 


maaded + there if one plaintiff be ſummoned and ſevered, his death (where the entire 
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thing doth ſurvive to the other) ſhall not abate the Writ. Asina Writof ward of / Sk hr 
the body. 37 Hen. 6.11. 38 £4w.3.35, &c. Vide 50 Edw. 3,7. 30 Edw.3. 14. , / 
38 Edw.3.36. 1 Hin 5.12. 9 Hen. 6. 56. 7 Edw. 3. 364. 17 Edw. 3. Brief 655. 38 (ed 5 
'Edw. 3.48. Vide 17 Edw.3.11.F.N. BB. 35. 3 Hen. 5. 4. Yuare impedit 71. 10- 2 # ona 
Eliz. Dyer 279. And in ſuch caſe of 2 uare 5wpedit in ſome cale the death of one of - 42/4 " | 
the parties ſhall nor abate the Writ without ſome ſeverance, s. or otherwiſe the plain //” © EY 
tiff who furviveth ſhould be without remedy, &c. as upon a p enary and ſix months / —- 
paſt, or that laps incur, which reaſon peradventure would reconcile all the Books a- 
foreſaid, which prima facie ſeem to diſagree ; and that is th: reaſon given in ſome of 
the ſaid Books, asin 38 Edw. 3. 36. 9 Hen. 6.30, &c. That otherwiſe the wrong _,..., ,, »<< 
done to the plaintiff ſhall be unpuniſhed, or otherwiſe the laps ſhoul1 incur, &c, ' 
and peradventure ſuch wrong would trench to the diſiaheritance of the ſurvivor for 
ever. Axsif two purchaſe an Advowſon in fee, and a ftrarger uſurpeth, and they 
bring a 2uare impedir, and the ſix months paſs, and afterwards one of them dicth, 
if inthis caſe the Writ ſhould abate by the AR of God, the ſurvivor ſhould be diſin- 
herited of the Advowſon for ever. But when after the death of one of the plaintiffs, 
the ſurvivor may have a new Writ without any prejudice to him, there you ſhall find 
in ſome of the ſaid Books, that the Writ hath been abated. Eur without queſtion if 
one of the plaintiffs in a 2ure impedit be ſevercd and dieth, the Writ ſhall nor abate, [ 135 ] 
Jaa Writ of Dstinue of Charters brought by three Coparceners, /ide 19. Ew. 3. 39 
Severance 14. 20: Hen, 6. 45. 2 Edw. 3. Stverance 19. Ines Writ of Debt by Execu- 
tors, which is the caſe now 1n queſtion, 5 Edw. 2. Brief 802. 16 Edw. 2. Execntors 
I11. 3 Hey. 7. 1. For there the debt demanded is entire and doth ſurvive, but in 
theſe caſes if one plaintiff dieth without ſeverance, the Writ (ha'l abate. Yide 2 Rich. 
3.1. Vide 37 Hin 6, 17. 
In 42 Edw. 3. 32. Two broughta Writ of Warrant of Charters, &c, and the one 
dieth, che Writ ſhall sbate, for that isan Original ; but io a quid Jurs clawar by two, 
and one of them diech, the Writ ſhall not abate, for the ſame is « Iudicial Wrie, 48 
Eaw. 3.12. And regularly in all ludicial Writs in perſonal ARiors, the death of one 
of the Plaintiff. ſhall not 8bare the Writ. 41 Eqdw. 3. Execation 38. 11 Rich, 2. Brief 
638, Vide25 Edw. 3.38. b. & 18 Hen. 6. 2. Vide 20 Edw.3. Severarce 17, That 
Summons and Severance lieth not in quid jars clawat, but the Nonſuit of the one is 
the Nonſuit of both, for the Tenanc ſhall not be pur to Attprn to one only. 
Another d:ff-rence between Writs in which ſometbing is to be recov-red,and Writs 
in which noth:og is to be recovered, but they are to diſcharge the plaintiff only of 8s 
Barthen, Aad therefore in a Writ of Error the death of one of the plaintiffs ſhall 
abate tbe VVrit. 3 Hen. 7.1, 2 Rica. 3.1, 4. 19 Af. p, 7-& 44 EdW.3. Brief 584. 
But in Audita querels, which is alſo Origical, the death of one of the plaintiffs, or of 
one of the deſcendants ſhall not abate the V Vrit. 2 Rich. 3. 1. 11 Rich. 2. Brief 638, 
becauſe be is to reco er nothing, but only to diſcharge himſelf of a burthen and charge. 
And for this cauſe che Nonſuit of the one is not che Nonſuit of the other 11 an «nds 
ta querela; but there ſhall be Summpns and Severance. 15. Edward 5. Seve- 
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Note Reader, Summons and Severance is alwayes ſaid before nppearance, and 
Nonſuit after appearance, where the Severarce is wiibout Proces, &c, 38 Eaw. 3. 9. 
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Trin, 10,/ Jacobi in the Common Pleas, which Plea began F7,1! | | 
Jacobi Regis Rot. 123 1. "ll 


Richard Smiths Cale. 


Ichard Smith Adminiftrator of George Ba kbowſe was plaintiffin 3 nave Impedir 

A apgainft the Biſhop of Pererborowyh,T bomas Abbot and Hugh Lloyd Clerk, and the 
Writ and Count was, de plats” quod permittat ipſum Rich. Sr dom idoneam perſonam 
ad medietatem Eccleſia de Woodford in com' Northampton, que vacat & ad ſuam ſpeftat 

denationem, Andin this caſe after many Arguments at Bar, and now this Term at the 

* Bench, divers points were reſolved. 

: r. That none ſhall have « 2uare 3impeait proſentare ad medittatem Eccleſie, but 
1 when there are two ſeveral Patrons, aud two feveral. Incambents of the Church wich. 
in one andthe ſame Town, ſo that the one Patron hath a diſtin and ſeparate half of 

the tithes to him from the other, inthe ſame Town, and ſo hath the ocher Patron and 

his !Incombent metats mutends. And in this caſe the Advowſon and the Church are 

ſevered in right and in poſſeffion, Bat when there is bat one Incumbent, although 

that the Advowſon be' divided and ſevered into ſeveral hands, yet there ſhall never be 

0 ware impedit preſentare ad medictatem ſen tertiam partem Ecclefie, &c, And the rea- 

ſon of this difference is manifeſt. For every are 5mpedit i» in the poſſeſſion, and re- 
ſpecteth the Church which belongerh to the Incumbent : and therefore in the Writ of 

quare inpedit it is quod permittas ipſum preſentare ad Eccleſians de 1, And thereby ap. 

peareth that the tate 8nd quality of the Church doth dire the 9»are 591pedit ; and 

therefore when the Church is not ſevered, bue there is but one Incombent,one Church, 

one Core, it is not poſfible that in reſpe& of the ſeveralty of the Adyowſon, thar 

[136] 9uare impedit ſhould be bronght ad mediergtew Ecelefie ; for thereis not any moity in 

the Churcb, bat the ſame is entire z but he who preſenteth hath a moity, &c. in the 

Advowſon : And therefore when at tbe beginning of the Church, one Church of one 

Town was Givided and ſevered in two parts, and the Adrowſcn of the one part allot- 

ted ro one, and of another part to anorher ; and that there ſhould be two ſeveral In- 

cumbents, one de #ns wedietate Ecclefie, and the other de alia mrd'rrate Ecclefie, and 

one part of the Town goeth to one, andthe other to another ; There where one Pz- 

tron preſenteth tothe moity ofthe Charch, and is difturbed, he may well daye a qu4- 

re impedit quod prymittat ipſum preſentare ad medictatem Eccheſie ; for in trath the [n- 

cumbent ſhall not have but the moity of rhe Church, and not the whole Chprch, or 

the whole profits of the Church, nor the whole Cure of fouls. Bat the Writ of Dyoir 

de advowſen is brought to recover the Advowſon, and the Writ is Precipe quad reddat 

4 {vocationem Eccleſia and therefore the ſtate and quality of the Advowſon, and not of 

the Church ſhall diret che Writ; for the Incumbent of the Church ſha'l nor be re- 

moved by that Writ, for the Advowfon doth appertain to the Patron, and Eccleſiato 

the Incumbent : and therefore it was utterly denyed, Thatif a confideration be made 

of three Advowſor:s, ſo that all make but one Incumbent in ore Church, in that caſe 

although that the Adyowſons are ſeveral to preſent by turns, yer the givare impedit 

ſhali be in ſuch caſe pr e/entare ad Eccleſram, for now upon the matter there is but one 

Church and one [ncumbent, Vide F. N.. B, 39.f.g. 5 Hen, 7, $. And it was Ob- 

jetted that admitting that in ſuch caſe as Each been puc, s.where there are two ſeparate 

Incumbents, that the quare impedit (hall be maintainable de wedirate Ecclefie, yer ſuch 

ſpecial caſe ought to be ſet forth in the Count, or elſe it ſhall not be intended, and 

no ſuch ſpecial matcer is alledged in the Count in the Caſe at Bar. To which it was 

Aniwered and Reſolved, T hat the Count in the Caſe at Bar was ſufficient ro aſcertain 

the Cour:, Thar there were two Patrons, and two Incumbents: For the Count was, 

That one Wibiam T berley fuit ſeiſitus de manerio de T horleys in (om pred', ad quod 

a ivo"atio medieatus Eccleſie pred”, &c. pertingit & adbuc pertinet, in domirs:0 ſuo nut 
ae f1o4, c. And alwayes one is ſaid to be ſeiſed de advoicariore medictatis, when 
there 
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there are two ſeveral Patrons ; and ſo Priſeit holdeth in 33 H. 6, 11. 6. in Sir Fobs 
Odingſels Caſe: and therefore in the Caſe at Bar, when the plaintiff declare. h, 1 bat 
William T hor ley was (eiled de advecetion! medietati1, the ſame implieth-two ſevera| 
Patrons, and two Incumbents, for there the Advowſon and the Church are ſe- 
vered in right and in poſſeflion. 14 H.6.15, per Newten acc” Fitzh Nat. Br.31 b. 
In 31 E.1. Dro 68, 6g. it appearetb, That a man ſhill have a Writ of Right de 
medietate advocationss, where the Advowſen is parted betwixt ewo Coparceners, and 


one is diſturbed by a ſtranger : Bur a Writ of —_ dr advecatione wedictath Ecclefſa [5] 
lieth where ewo Patrons preſent two ſevers! perſons to one Church, as there are in, / / g4424-þ 


Fl w 2 
. 

Yes {a lem _ 
a ht 


#74 C4 lent 


ſome Churches two Parſons, againſt the opinion of Finchden in 45 £.3. Fine: 41. 
Vide 45, E.3.12. 17 E-3.38. Pied 
Dower de tertia parte advocationd. 


aftica| Judge 8nd tothe party, and theo the Patron of the Parſon ſo prodibiced may 
have Writ of Right ds <dvceatione deciwarue 3, pertis Excleſia de S. wil 4. partiag 
but chat Writ is given by the Statnce of #eft. 2. Cap.5. towards the erd. Yide 38 £, 
3-13- 31 H 6.14. andthe Statute of Articas (leri, Cap.2. and Conjuntlim Feoffati, 
F.N:B. 36 E. Defter and Student, Cap 25, 108. 4 £3. 37,29. 7 E.3-42. 8 E.3: 
49- 9 £.3.42. 2 H.7-12. 13 E.q.13. Vide Regifter 29 b. Precige quod reddat adve. 
cationerm medietatis Ecclefie ds $.wvel 3. parts, and FN. 30. 31 £.3. Dreit 68, 
G9. 22 Aſſ.p.3z- where there are three Parſons of one Church, and oncina uae 
Iunnedit doth declare proſemere ad wedintatew; where it ſhould be od tertiam pariem, 
and the Writ did abate, which proveth that in ſuch ſpecial caſe a Dwere [wmpedit licth 
peſentars ad murdietatifs, Of tertiom partew Eccliſie ; nnd therewith agreeth the Book 
of Eatries 477. tit. Leere Jwpedit. Mich. 22 H.6. Ret 469. & Writ of Duare Im 

> amen 4d 2. peries Eccleſia. Vide 6 E. 6. 18." Dyer. the Lo pe 2} 


And it was objected, There was not any Writ in the Regiſter of any Zaere Taype- 
dit preſenters od madinevems ſeu tertivigs pariom Eccleſie , hut onely «d Ecclefam. 

To which it was anſwered, and Thes when the Regiſter giveth a Writ 
for the whole, it is a @icieaa warrant co bring it of any pert, if the caſe will war- 
rantit. And the latter part of the opinion of Priſeivig 33 H.6. 11. was denied, 7. 
That when there are two Patrons and two Incumbents of the ſame Church, fo that 
che Charch it ſelf is divided into moitigs, thee there n 2acre [mpedi; will not lie to 
preſent to a moity, for Reaſon and wany inſt it, as it ap- 


Auntborities in Law are againſt 

peareth before, But in ſuch caſe I conceive, That tbe Patron de wedietatis adveca- 
t5one, may bave 8 Pucre [mprdit preſenters ad Eccleiam, for upon the matter, 8s to 
him ic is one Church, And fo the pleiot:fM may bave, as I conceive, 8 Writ ia the 
one form or inthe other ; and therewith agreeth #ind/ors Cale in the fifth Part of 
my Reports, where the Count was ds 4dvocatione 3. peytis, and yet the Writ was ad 
Ecclefiam, and n0t ad trrtiaw pertow. And fo you will the better underſtand the 
reaſon of your Books, and thereby attain to the true ſenſe, and ing and 
judgement of the Law. And afterwards J nt was given, That the Writ was 
goed, and the defendant ruled to anſwer, and ſo be did. Pide Trinit. 14 Eliz. Ros. 
ic60, Paſch. 37 Fliz. Ret. 1226, Sit Thowas Stanbepes Cale. Paſch. 41 Eliz, Ret. 
$36. the Caſe of the Church of Darfield, where ſuch a Writ of 2aere /mpedit 28 
this is in the principal caſe, 1. quod perwi'tet proſentare idowcons prrſonams ad wedietating 
- - —_ De field, mas upon demurrer and folema argument adjadged maintain- 
o - 


'Caſe. Vide 17 E. 2. Dower 163. « Writ of ” / 

Jo ide F.N.B. 33. when one Parſon ſucth in the: =* 
Spiritual Court for Tythes amounting to the fourth part of the value of the Church, ,.. 
that Parſon who is fo ſu:d may bave 8 Frobibitioo called Judicevis, to $be Eccleſi- 
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The Caſe of Cheſter Mill. "eg 
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. Caſes upon the Commuilsions of Sewers, 


. Paſch. 7 Tacobi Regis. 


| The Caſe of Cheſter Mill upon the River of Dee. 


FE Cawſcy or Milftank of fone in the River of Dee and City of Cheſter befor: 


A the Reign of King Edw. t. was made and erected, for the neceſſary mainte- 


Tiance of certain Mills, fore of the Kings,* others of the SabjeRs, which ftood ar 


the end of the Cawſey ; © #hd now of late a'Decree was made by certain Commiſſio- 


ners of Sewers, for n breach to be made by ten Rods in length inthe ſaid Cawſey, 


which Cawſey (as it wes admitted by both ſides) was erefted before the Reign of 
Kiog Ed: 1, and ſo bath continued ootill 'this day, withonr any exaleation or in- 
bauncemeot.. And if by any Decree of the Commiſſioners, by force of any Statute, 
any breach might be made gf this Cawſey, was the queſtion, which was referred by 
Letters of the Lords of the Privy-Conncel to the two chief Juſtices, and the chief 
Baron, and upon _— Counſel Learned divers dayes, and npon confideration 
had in the time of the laſt Vacation of all the Statutes concerning Sewers, and upon 
conference had among thetaſclves, It was Reſolved as followeth, -' + + 

1. Whereas it is Ealed by the Statute of Aſapns Charia, Lued emits Kidel; 
deporantur, &c, de caters penitus per Thameſiam & Mtdeweyam , & per totam eAn- 
gliam wiff pry cofteram Mavis, It was Reſolved, * That this Statute doth extend oncly 
to Kidels, thatis, Penſveares for raking 6f fiſh, 'but the-firſtStarure which extend- 
eth to rhe putting down or —_— any Mills, Mill-fanks and Cawſeys, was the 
Statute of 25 Edw. 3. 'Cap.4: which At appointeth ſach-onely to be pur down or 
abated, which were levied vr ereRted in the Reign of King £aw. r. or after; bur 
vpon the Statute made + Hen. 4. Cop. T2; upop complaint in Parliament of preat 
damages which have hapneddy the ourragiouy inbauncing of Mills, Mill-Rtanks, and 
other [mpediments made and ereRed beforethe Reign of King Edw. 1, the ſaid an- 
cient Mills and Mill-ftinks were sppointed by Act then made to be farveyed, and 
fach as were found much inhaunced to be correfted and amended ; Saving always res- 
ſonable ſubſtance of ſuch Mills, Mill-Ranks, Weares, &c. ſo in old time made and 
levied, None of which As extend to the caſe in queſtion ; for this Cawſey was 
creed before the Reign of King Edwv.1. and was never exalted or inbaunced after 
the ere4ion thereof. And the Statute of 12 Edw. 4. Cap. 7, confirmeth all the ſaid 
Ads, and by them the generality of the ſaid ARt of Magna Charts is reftrained, as 
by che ſaid As appeareth.” And by the Statute of ' 25* Hen 8. Cap. 5. rione of the 
ſaid As (a5 to the point in queſtion)" repealed r For firſt, the ſame AR doth 
sppoint the manner, form, tenor and effe& of the Commiſſion vf- Sewers , 
which power and authority is given to the Commiſſioners to ſurvey Walls, &c. Sewers, 
Cawſeys, Mills, &c, arid rhem to correc, repair, amend, put down or reform, 8s 
cauſe ſhall require, accordipg to theit wiſdoms and diſcretions ; and therein as well 
to ordain and do, after the form, tenor and effeR of all and ſingular the Statutes and 
Ordinances made before the firft day of March, avno 23 Hen.$. as alſo to enquire 
by the Oathes of honeft and lawful men, &c, ehrough whoſe default the ſaid burts 
and damapes have hapned, &c. By which it appeareth, That the diſcretion of the 
Commiſſioners was limited, ys. to proceed according to the Statutes and Ordinances 
before made ; and then all the ſaid ſubſequent clauſes, And alſo to reform, repair 
8nd amend the Walls, &c, by force of this word (/aid) hath relation to the prece- 
dent porview of the AR: And further, to reform, amend, proftrate and over- 
throw all ſuch Mills, &c., and other impediments and annoyances (aforeſaid) as ſhall 
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be found by inquiſition, or by your ſurvey and diſcretion to be excellive and horttul : 
which word (aforeſaid) referreth this c'auſe alſo tothe precedent purview, &c. 5. 
_ impediments and annoyances as are againſt the Statutes and Ordinances before e 
made. . 
Alſo it is further EnaQed by the ſaid AR, That all and every Statute, AR and  ['], / 
Ordinance heretofore made concerning the premiſes, or any of them, nor being 4 Head} FrOY 
contrary to this preſene AR, nor heretofore repealed, ſhall from henceforch ftand A.) $ | 
and be good and effcRual for ever. But the ſaid Ats of 25 Ew, 3. and 1 Hen. ao 
4+ are not contrary” to any clauſe of this AR, nor were repealed before, And al- Odeo, N © = a 
wayes ſuch conftruQtion ought to be made, that one part of the AR may agree with furs D* ore As 
the others, and all ro ſtand together. And if they had intended to have repealed - — - oe 
the faid former Acts, they wonld not bave repealed therti by ſuch general and / | _ 
doubtful words, concerning Cawſeys, Mill-ftanks and Mills, when they concerned : 
the Inberitances of many Subjeas. And according to this Reſolution we tertificd 
the Lords of the Councel, That the ſaid Statutes of 25 £&dw. 3. end 1 Hen. 4. 
remained in force , and that the Anthority given by the Commiſſion of Sewers, 
doth not extend to Mills, Mil'-ftanks , Cawſeys, &c. erefted before the Reign of 
King Eaw. 1. if they be not exalted and inbaunced beyond their former 81tude, 
and thereby made (more prejudicial: In which cafe they are not to be thrown 
down or over-turned , but to be reformed by the abatement of the exceſs and 


inhauncement onely. 


Mich. 7 lacobt, In the Common Pleas. 


Keighley; Caſe, 


wT 49 b g 


THis Term, upon Evidence to's Juryin Zſſex in the Caſe of one Keighley; It [139] 

was Reſolved by the whole Court of Common Pleas , That if one who is 
bound by preſcription & repdir n= Wall contre flaxwm Mary, end be keepeth the 
Wallin good repair, and of ſach heighth, and fo ſufficient as it was accuftomed ; 
and by the ſudden and unuſaal increaſe of water, ſalt or freſh, the Walls are bro- 
ken, or the water over-floweth the Walls; That in this caſe the Commiſſioners of 
Sewers ought to tex ſuch perſons who bold any Lands or Tenements, or Common 
of Paſture, or profit of Fiſhing, or hath or may have any loſs, damape or diſedven- 
tage by any manner of means in the ſame places, according to the quantity of their 
Lands, &c. for no fault in this caſe wss in him who ought to repair it. And the Stas 
cute of 23 Hen.$. Cop. 4. firft doth authorize the Commiſſioners to enquire by 
the Oathes of boneft and lawfalmen, &c. through whoſe default the ſaid hurts or 
damages bave hapned, &c. and who bath or holdeth any Lands or Tenements, &c. 
or hath or may beve any hurt, loſs, or diſadvantage, &c. and all thoſe perſons, and 
every of them to tax, &c. which ought thus to be intended, That when one by 
preſcription or otherwiſe ought to repair any Wall, Sewer, &c. that be ought to 
doit; but if be be notableto do it, and for inevitable neeeſsity it ought robe re- 
paired, in prevention of 8 great and publick hort ; or if no default be in him by rea- 
ſon of the extraordinary rage and violence of the water, That the Commiſutoners 
of Sewers io ſuch caſes have power by the ſais Aft tocharge all who have any loſs, 
&c. according to the quantity of their Lands, &c, But when one is bonnden by 
preſcription or etherwiſe to repair a Wall, &c, if any fault be in him, and the 
dinger be not inevitable, bur thar he himſelf may well repair ic, The Commilsioners 
may by the true intent of the AR charge bim onely to repair it ; and if through 
his fault the danger bccome inevitable, or = he himſelf is not able ro repair it, 
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1 by which, as it bath been ſaid, all are charged, &c. Every one of them may have aq 


AQion upon the Caſe 2gainſt him who is ſo bounden to repair the Wa'l, &c, ang 
ſhall recover their damages according to their loſs. 

In 18 Edw.3.23. an ARion upon the Caſe was brought apainft 2. and conn. 
red that the ſaid B. was feiſed of 'certain Lands in'X, by reaſon whereof ke and 
his Anc:ftors, and all the terre-tenants t1me out of minde, &c, have made and re. 
paired, when need ſhould be, ſo many Perches of the Wall of the Seain X. &c and 
for want of reparation, &c. the water entred and drowned the plaintiff; Land, & 
And the defendant eraverſed the Preſcription upon which they were at iſſue, and 


a ic was found for the plaintiff, and chat there was fauitin the Wall for not repairing 


it ; for which the plaintiff r: covered his damages, and 8 Writ was awarded to the 
Sheri to diftrain B. to repair the Wall chere where there -was need , and x 
faule.. 

Note-Reader, this Judgementin an ARion upon the Cafe, and the reaſon there. 
of, is pro bono publice : tor, Salus Populi rft, is Suprema Lex; and therefore it i; 
part of the Judgement in this ARtion upon che Cale, That the defendant” ſhall be 
diftrained to repiir the Wal]. 

And in the Caſe at Bar, the Law is grounded upon preat Reaſon: For alchough 
that by the Law onebe bound to keep 8nd repair it, yet 5mpotentid' excn/ar legeny. 
And that which cometh by the at of God, andis ſo inevitable, that by no prov. 
dence or induſtry of him chat is bound, it can be prevented, (hall not Charpe 
him, 

And therefore if Tenant for life or years do not repair a Sea-wall, ſo that by 
his fault the land is drowned, and becometh unproficable, it is Waſte; but if the 
land be drowned by the extraordinary rage and violence of the Seas, without his 
fault, it isno Wafte: no more than if a houſe be barned by Lightning, or over. 
thrown by Wind and Tempeft, wichout fault in; the. leſſee, it is nor Waſte. And 
many times Tides are occaſioned by firong winds. And therewith, as to the Wafte, 
apreeth the Opinion of the Court of Common Pleas, in 6 Z/iz. in Juftice Dali/er; 
Reports. j \ 

Rod the Court had conſideration of another clauſe of the ſaid AR of 23 Hes. 8. 
Cap. 5- And to make and orda n Statutes, Ordinances, &c. after the Laws an4 
Couftomes of Rewney-Marſs in the County of Kent, or otherwiſe, after your own 
wiſdoms and diſcretions. | 

And it was Reſolved clearly, That the ſevers| Commiſsioners ſhall follow the 
Laws and Cuſtoms of Remney: Mw [o 7: But in cale where any particular p'ace with- 
in their Commiſsion, bad ſuch Laws and Cuſtoms as Remnez- ſar ſs bad, there they 
may foliow them ; for conſwetwds loci off obſarVanada. 

Laſtly, it was Reſolved, That theſe words in the AR, -#, eAccording to your wil- 
domes and di/cyetions, are to beintended and interpreted according to Law and Juftice . 
and every Judge or Commiſsioner oughe to have two Salts, s. Salem [upientie, »: 
fit inſipids, and Salem Conſcientie, ne fit Diabolm, Allo diſcretion , as it is wel 
deſcribed, is Sc.re per legem qu'd fit juſtam : and therefore the Commiſcioners of 
Sewers ought to purſue as well their Commilsion, as the Oath expreſſed in the AR 
of '23 Hex.8. which they take to execure their Commiſzion of Sewers in the ſame 
manner 8s it is there preſcribed. And therewith sgreeth the deſcription of Diſcre- 
tion in Rooks Cauſe, in the fifth Pare of my Reports. | 

Acd it was well obſerved, That every Statute, Ordinance and Proviſion which 
is made by force of Commiſcion of Sewers, ought to conſift upon four Cau- 
ſes : 

1» The Material cauſe, and that is the Subſtance, 

2. The Formal cauſe , and that is the Manner, 
Fance. | 

3. The Efficient cauſe, and chat is their Authority according to their Com- 
milzion. 

4+ The Final cauſe, and that is, pro bowo publice , & nunquam pro pri- 
pale. {ie 


with convenient Circum- 
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. And whereas the Opinion of #almerſley Juſtice ir: 3YVehes Caſe was, If the owner 
of the land were by Preſcription bcuad to repair the River bank, that yet upon 
ſuch .Commilcion awarded, oughe not tocharge him onely with the whole. Upon 
Conference with J/«{meſley, 30d Flemming Chief Juſtice, T+{verton, Williams, and 
other Juſtices, it was agrecd by Walmeſlry himſelf, and all the other, That the ſaid 
Reſolucion upon the difference aforeſaid, was good in Law : And Walm ley tx- 
plained bis Opinion in Rooks Caſe, That the Commilzioners ought not to charge 
kim who is bound by Freſcription onely ; which he intended, where there is no faule 
inhim: for the ſame agreeth with the ſaid words of the AR of. 23 Hem. 8. 8nd 
there is no inevitable neceſsicy. far inſutficiency or otherwiſe, buc if he bimſelf may 
do it, chere be alone ſhall be charged to do it by force of the ſaid Commiſion. 
And be ſaid, -Þhat his Reaſon givenin Keoaks Caſe implieth as much, . for otherwiſe 
it may be that all che Countrey ſhall be drowned : which Reaſon imports bis mean- 
ing, 'Thatallchoſe who bhad:Lands in danger ſhould not be -chargid, bat in caſc 
of inſufficiency of him who is bound, or by other inevitable necetiity, 


Mich. 7 Jacobi, 


The Caſe of the Ifle of Zh. 


, Caſe was referred by the Lords of the Councel to Coke Chief Joftice, Daniel [141] 


and Fefer Juftices of the Court of Common Pless, concerning a Decree made 
by the Commiſzioners of Sewers, for the making of anew River within the Iſle of 
Ely ; andin effe& the caſe was ſuch + The Commiſsioners of Sewers had decreed, 
That a new River ſhould be cut out of the old River of Ow/e, and through the 


main land within the ſame Iſle, for ſeven miles, unto another part of the ſame Ri- 


ver: And far the doing thereof, they bad,ſeverally taxed as well Fen-Drajton, 
Sawſe) , Over-Wivilinghaw, Rampron, Cottenham, and nine other Towns within the 
County of. {ambridge, out of-the Iſle, as the Indabitancs of the ſaid 1ile, and the tax 


was generall ; »» ſo muchof one Town, and ſo much of another, and ſo of all of 


them. 
And in this Caſe two Queſtions were moved : 
1. If the Cammiliioners of Sewers might by force of their Commiſsion make a 
new River, or not. .. | 
2. If ſoch general taxation upon the Towns was lawful, or not. 5A 
 Az.to the firſt, it is to ſee, what might have been done by the Common Law, be- 


', 


fore 3ny Statute made thereof, And ir is to know, That by the Common Law, be- 


7 


fore the Statute of '6 Hen. 6. Cap. 5. the King of Right ought to defend his Realm, 
as well againft the Sea, as agaioft the Enemies, that the ſame be nor drowned or 
waſted: And alſo to provide, that his SubjeQs have their paſſage through the 
Realm by Bridges 8nd High-wayes in ſafety: And therefore if tbe Sea-walls be bro- 
ken, of the Sewers or Gutters are not ſcowred, that the freſh waters cannot bave 
their dire& courſe, the King ought to grant a Commilion, to enquire, and to bear 
and determiretheſe defaults. Which Commiſcion appeareth in the Regiſter, amongft 
the Commiſzions of Ojer and Termin'y ; in which it is ſaid, Nos eo quod ratione dig- 
witats mftre Regie ad providenduns ſalvations Regni moſt1s cireumquague [umn ſtry- 
&i, &e. And with that agreeth che Statute of 6 Hen.6. Cap-5- and the Statute of 
23 Hen. $+ Cap. 5. | T0 

And ſee ® notable Preſident, Paſch. 44 E. 3. XMiddl. corew Rege, Preceptum «ft 
Victcomiti quad diftringat A. B. & alios quod ipſi defetius walliarnum orga "_ 
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ſua reparan', & fo ipfi ſaffie antes nou ſutrwnty, qued d firin' emnts tineme: 111 @ wm, 
ot. qui deſtnſpon'm, commetuw, ſalvamen, vil da ww rations vepdaralionss, ſew non 
vepavariong will pred habors ſew aligue mide habere pete jv, ita quod quilibrs trxen- 
rium pre juntd quancitatens tinurd ſue tid, crivibutioness pr fas N. B. & aliy 
4d wallias ils fatrend ad ff riparandas faciant indilett it Which Retord was before 
«ny AR of Parliamect that limited any form of Common, 

The ſecond thing obſervable in che ſaid Commiſſion ar che Common' Law, is this 
clauſe, Ad bvjuſwod! Waliar, fofſa1a, gutta as, ſutrar, pontes, cdlceta," gurgites in 
loci ntc:ſſarits reparand', & quetieſanngq, & ubi necefſe ſuorit de mwvo facierda : By 
which it Sncenk, © That by the Commiſſion in the Regiſter at the Common Law, 
ehor the ancient walls, gorcers or Sewers _ be repaired of new made; but no new 
walls, gutters of Sewers by force of che ſaid Commiſſion might be made. Then it is 
to ſee, in what ciſe the Statutes have wade proviſion in theſe caſes. And it is to 
know, Ther the Statute of 6 Hen,6. Cap.5, doth enjargethe ſaid Commiſſion which 
was at the Common Law, for where theſe words (dr nove fatienda) refer onely to 
old Walls, Gatters, Sewers, &c. the {aid AR hath theſe words, Er eadew & alia quo- 


Leſcunque & wb; neceſſe fneric de_novo Sd which words (& a{4a) being added 
to the former « give tO milloners power to-meke-new-\Walls, 


Guorters, Sewers, &c. but this AR did cot endure but for ten years; and by 13 Hez.6. 
C-p 10. the like Commiſſion was eſtabliſhed for ten years; and by 23 Hen.6. Cp. g. 
for fifteen years, and by 12 Edw.4« Cap 6. fot fifteen years; and by 4 Hen.7. for 
ewenty five years; and by 6 Hen.S. Cap.1o, for ten years, .and untill the nexc Par- 
liament. And afterwards the Statute of 33 Hen.8. Cap.5. was made, which reciteth 
none of the former As as the other do, but enaRtcth, That there ſhall then. after a 
Commiſsion of Sewers, according to the manner, renor, form and effe hereafter en- 
ſuing, and rebearſerh the form of the Commiſsion de verbs is werbaws : which Com- 
miſsi00 emitteth the ſaid words ( & alia) and followeth rhe Commiſsion in that point 
which wes 8 the Common Law. "The words of the At of 23 Her. 8. being, Ard 
alſd to reform, and amend the ſaid Walls, Ditchey, Banks v, Sewers, &c. 
and rhe ſutne ( theſe words, and other) as often, and where need ſhefl de, co 
make tiew. And rhe claaſe concerning exerucion of the former Starotes nod 
Orditances, is refirdined with theſe words (tonching the prewiſer) which refer onely 
ro repait the old Walk or Sewers, of to make chem new. And alſo a fabſequem 
ciaofe, That all and every Statnte, &c. heretofore made concerning the premiſes, 
(which reftrainerh hue clauſe we ſayin) not bei — po this peefene AR, nor 
hererofore repealed, ſhall ftand be good und effetua] for ever. | So that it was 
Reſolved by the Juſtices, That by forec of che ſaid Commileion formded upon the AR 
of 23 Hen. 8. the Cammiſsioners coald not make the ſaid new River out of the main 
Land, for four cauſes, 
1+ Thot this AR doth preſcribe the manner und form of rhe Commifeion in ex- 
preſs words, which extend onely to reparation god new making of vid Walls, Got- 
ters, &c, 
2+ Tharrheſe words (& alis) which were induded in the State of 6 Hen. 6. nnd 
a!l che ſaid AQts,are left out of this Cotmilvion. | 
3. All the former As were for a time, but this AR which eftabliſherh rhis Com- 
mifxion, is tndde perpetmal dy the Stearate of 3 Zubw.S. Cap.3. nnd: therefore it ſtall 
be tracd ro enlarge ie beyond rhe words, and to give power to Commiſroners to try 
inventions at the charges of the Condcrey, whi {tall never take good ef- 
feQ, but vis 1ite off raciſawa. = 
the Regiſter m the Writ of Ad geud drwnnes 252, und FN. F. 


+ SREnNs 
225. Thatif an tech'or Trench corning from the Sea ro a Town, by which Boats 
Veffels ofe to paſs to the ſaid Town nowif ie be Ropped by ev of the 
Sta, nnd a tnan work foe rothe , tO have texve to make z new trench, and fo 
Rop the 61d trench, he oaght fiſt to fue C1 quod dawnwm, to know what dxmege 
it ſhall be co the King or others: By which, and by the Writ in the Regiſter de «n= 
Yue tPentbea whff & neve fwiends fon habrada,itappearerh, that no new trench 
of rivet whith rtrraeth tothe Sed, £a0 be matte withont the Writ of Ad qued danrow. 
an 
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and thereupon to obtain leave of the King rodoir, For if any Commilnoners might 
do it ex officie, great inconvenience would follow thereupon for private gain, as well Wh Une 
as for publick damage or Ropping of Havens, (which are the gaces of the Kingdom) PE 

and other common Rivers, 8s particulat nnfence and prejudice to private men, by-<- 2 
drowning of their Lands and Inheritance. And therefore ſuch new Rivers cannot be / F, Sh #7 -S 
made without the Kirgs Licenſe, rovgennt upon a Writof Ad quod damrnm. See ; 4 i. 


the Writ of eAd quod dawnunm in 


water, or of a great Riyer ou: of the, main Land, and other the like, are not war- 
rahted by che ſaid Commiſsion upon the ſaid AR of 23 Hen 8, 94's nibi! femel inven. 


tam oft &- perfeflum, So when an old Stwet is newly to be made or ctezaſtd, ſome ** = WS 
Imale alteration in reſpe& of tbe naroral change of rheutrene, or otherwiſe for they, // -<- —_ | 


publick good of ſuch place{and fo inthe like caſes) may be made. So when an old 
wall by the extreme outrage of the water is broken, ro preferve rhe hands gylthio tte 


lick good of that part, may be made to deferd the people and their Lands within the 
ſame Level. For this manocr of defence by walling, is ny new invention, bat the 01d 
way and mean well approved of by e e, and upon the matrer it is bar a new 
making of rhe old wall in a place by inevitable neceſsiry more fit than the 6ther. But 
If by che timely reparation of che old wall, the extreme danger may be gvoided, no 
0'her ought to be made ; for fi afſuits wederi prffis nove non ſunt 1entanda : but 
when new inventions are propoſed, as is afarefaid, .if they are epparently proficable, 
no awner of the land there wil! deny to make contr for bis advantage ; and 
then the ſame ought to be made by a votuntary confent and not by confiraint by force 
of the ſaid Commiſsion of Sewers apon the fi AR of 23'H.$, But ſ. merimes when 
a publick good is pretended, n private benefit isititended, ' And if any ſuch new in- 
vention be in truth { quod 7.70 aut nunguems fit} good for the Comman-wealth, and 
yet po conſent can be obtained for the making of jt, then there is no rechedy bur ro 
complain in Parliament, and there ro pravif relief, ax Sit Jobs Pophew late chief Ju- 
ice of Engl/e»d did, who exhibired a Bil in Parliament anps 3 Foc, for of 8 
new River ia the ſaid Iſle, which he bimſelf opon his great charge begno, knowing 
that without an AQ of Parliament, cone could be forced by force of the Commiſzion 
of Sewers, to contribute rv ſach a new acterpe, Bur che Bill was utterly rejected, 

Alſo it was Reſolved, thag none can be taxed rowards the reparation, bat thoſe who 
have prejudice, gp or diſadvantage by the ſaid nuſances or defaults, and who ma 
have benefit and pro 
ſeſſment and charge ought to have theſe qualities. 1. It ought to be according to the 
quantity of their lan&s, tenements and reats, and by number of acres and perches. 
2. According to the rate of every perſons portion, tenure or profit, or of quantity 
of Common of paſture, or of fiſhing, or other commodity. And therefore it was 
clearly Reſolyed by them, That che tux generally of a ſt vers! ſam in groſs upon a 
Town is at warranted by their Commilsion, but it ought to have been particular, ac- 
cording to the expreſs words, npon every owner or poſſefſor of lands, tenements, 
rents, &c, obſervmg the qualities aforefaid. 

And it is to be obſerved, That there are three manner of Statutes which concern 
Sewers : The firſt conſiſting in defender do + reparande walliar, ſewrrar, &e. The 2, 
jn deſtruendo & amovendo necuwenta, © c. The 3. which concerneth both the points, 
ram i deſtrnendo quam in defendends. Of the firft fort are Magna Charta, cap. 15, & 
16. 6 H.6.cap.y. 18 H 6. cap.10. 23 H,6. cap.g. 12 E.4 cap.6. 4 H.7.cap.3.6 H. 
$. c.ro. Of the ſecond ſort. are Magne Charta Cap.23.25 E 3.c4p.4. 45 E.3. cap.4. 
1 H.4.cap 12. 9 H.6.cap 9. 12 E.4-cap.7. Of he third ſort of Statutes, which 
concern both the former ſorts, are2;3 HB8.cap.j. 25 H.8. cap.10, 3 £6, cap.8. and 


I 3 Eliz. cap. gc 


caſe, becavſe it is excellent. I 
But it was reſolved, That new Inventions, as of an artificial Mill to caft out the ... «+ y "#þ | 
/ : 


IV 
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ſime Level from inundation, another wall, in cafe of inevitable, neceGity for rhe pub- 4 CHARA. 


the reformation or removing of them. Alſo the Tax, Af [143 ] 
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Scropes Caſe. 


— ' Mich. 19. Jacobi, bs, the Court 'of Wards, 


Scopes Caſe. 


4 


L. Bridge Pr bis " onaides; and Elizabeth 
ats, lc. br46 Nicbela Scrope was ſeifed in fre of the 
4 994 hav deyegipae) the (aid Anve one of the plaintiff 


Wee -: [5] ie Glens 7 
t Manors 0 Holfps uy | 


by 


ae end DY WIN is wife wn, 23 £1:z.. for the preſerment of 
Port<£ - jd by and - e their ue 6 7 Rnd Je, with others tg ftand ſeiſed of 
& rh * wy hy id Manorsto the uſe of the icbelas, W inifrid, and A»xe for their lives, and 


þ w/e + afrerwards to the ſaid Anze, and the heirs of, ber body, with divers remainders over , 
4 on net gch Proviſo, That if th ſaid Nichels; pang bi his life, and afcer his debcs paid, mens 
- <A tioned i men Schedule wage to the pe ofed either to determine, 


avert 16 
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t 
[144] or 
IE Eliz. for their RY [act nfm 
«hola, &c. CN Te Coreadn of the 
it was R elolyed by the two chief Joftices, 
and the chief nn Le atboogh i is caſe there is 00t any expreſs ſignification 
of his r poſe or determination to determine, diſannn], &c, Yet foraſmuch 8s by the 
ſaid Ir of 33 Eliz. be covenanteth to ſtand ſeiſed to the uſe af 'bimſelf, and 
the ſaid Elizabeth then bis wife, and rds to his right heits, the ſame ſhall ivure 
to two intents. 1, To declare his purpoſe and agent ey to determine and d \- 
annul, &c. and therefore ipſo fats the former uſes ceaſe, And 2. the Covenant in 
the ſame Indenture doth inure to raiſe 8 new uſe to the ſaid Nicholas and Elizeberth 
bis wife,and to the beirs of the ſaid Nicholas. And ſo it was Reſolved ina Caſe inthe 
Kings Bench, derween Frewpten and Framp!en,T rin, Jac. Regia quia nenvefert an qui 
intertionem [nam declartt werbis, an rebus of, vel fa#i ; and when be limitech 
new and other aſes, be thereby doth ſignifie his purpoſe co determine and alter rhe 
uſes before. But it was Reſolved, Thar all incident circumſtances preſcribed by the 
Proviſo, s. 8s to Subſcription,” Witneſſes HET CPI, ought to be ob- 
ſerved in the ſecond Indenture, 


Parr XI. 


REPORTS 


Sic EDW ARD COKE, K+, oc, 


Anno 29 EL1Z. 
The Caſe of the Lord De la Ware. 


Son and Heir of George, Brother and Heir of Thewas Lo 


Writs of Sammons, and afterwards by Ac of Parliament; Fs. 3 Ed.6. for div 
cauſes mentioned in the ſaid Act, it was enaRted, That the ſaid #iliam, during his 
life, ſhould be diſabled toclaim or enjoy any cigniry or Lordſhip in any Right, E- 
ſtate, c. by Diſcent, Remainder, or otherwiſe, afterwards the ſaid 7 howas, 
ſon of Th-av4s, died, after whoſe death, the ſaid wiliew being ſo diſabled, was not 
called ro any Parliament by Writ of Summons, till | Elrzabeth called him to 
Parliament by Writ of Summons, and fat- as puiſne' of the Parliament, and 
afterwards he died. And now the faid Thewes his ſon being called, this Parliamenc 
by Writ of Summons ſued to the Queen, that he might have the place in Parliament 
6f his Great Grand-father, viz. berween the Lord Bynkley and the Lord Wikongh- 
i Everby : And the faid Petition was endorſed in theſe words, Wer Majeſty 

ath commended me to fugnifee te your Loraſhipsr, That pou the bumble [mit of the Lord 
la Ware, ſhe #s pleaſed that the matter ſhall be confodered. ond deter mined in the Houſe, 
R4b. Cecil. Which Petition being read-in the Upper. Houſe of Parliament, the 
conſideration thereof was committed to the Lord Burgbley, Lord Treaſurer, and 
divers other Commitrees; who at his Chamber at #/hitehel, beard the Council Learn- 
e4 on both parties, in the preſence of the rwo Cheif. Juſtices, and divers. other 
fuſtices ; and ewo Objections were made againſt the Claim of the ſaid Lord 
[a Wave. | tt Wn 5353 230} 3 

Firit; Foraſmuch as his Father was diſabled by AQ of Parkament toclaim the 

Dignity, the Peritioner could not convey by bim whowas diſabled, as Heir co his 
Great Grandfather , and-by conſequence he cannot--have;the place of his Great 


Grand-father; bur Ins Fathers place. But it was reſglved by the Juſhce That | 


bility ab- 


ſolute 


was a difference berwixt a Perfonal and Temporary difahility; and: a 
O0000 £T | 


T the Parliament holden 39 Eliz. the Caſe was fuch : 7 bemas. f Ade 
la Ware, Knight, Lord 1s Were, Sonand Heir of wwx0iam, 4, He ale 


la Ware, Exhibited hs Petition to the Queen to this effec ,/, 
That whereas the faid Thewas his Great Grandfather was 
calted to Parliamett by Writ of Suimons, Ax. 3 H. 8. and, 

4 2 A afterwards the ſaid Thewas the Belayel died; after whoſe /, 
Ro AO 4s death Themes his ſon was called todivers Parkaments by y 
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Auditor Carles Caſc. PaRT XI. 
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ſolute and perpetual: Aswhere one is attainted of Treaſon and Felony, the ſame 
is an abſolute and perpetual diſabiliry by corruption of Blood, for any of his polte- 
rity to claim any Inheritance in Fee-{ypi&a$ Har to him, or to any Anceſtor above 
him , bur when one is but diſabled by Parhament (without any Atrainder) to claim 
the Digniry for life, the ſame is a perſonal diſability for life onely, and his Heir a;- 
rer his dea y claim as Heirto him, ;@r tony of bis Anceſtors above him. 

The ſecon@Obje&ion Wag That wie ſa1dÞy105amw” had accepredot a new Crea- 
tion” of the Qieen, whickf diFnity newly-gained, did'diſcend to the Petitioner, 
which he could not wave, and therefore the Petitioner could not have other place 
then his Father had. To which, it wasanſwered and reſolved, That the Acceptance 
of a new Creation by the ſaid i052», could not hurt the Petitioner, becauſe that 
the ſaid /iliew wasat that time diſabled, and in truth, was not a Baron, but onely 
an Eſquzitry” fo that wherithgald and new Dignity diſcend together, the old ſhall 
be preferred. Which reſoliition was well approved by all the Lords Committees, 
_ was accordingly reported to the Lords of the Parliament, and allowed by 
them all. 

Whereupon it was ordered bythe Lords, That the Queen ſhould be acquainted 
with it by os Lord Keeper of the Great Seal, which was done accordingly, and 
the Queen confirmed the ſame alſo : All which was ordered andentred according- 
ly. Whereupon, at the ſame Parliament the Lord ds /a Ware in his Parhamens 
Robes, was by the Lord Zexch (ſupplying the place of the Lord ywill-wghty, then 
within age \ and the Lord Zerkfey allo in their Robes, brought into the Houle, 
and placed in his faid place, viz. next after the Lord Berk/cy;, Garter King of Arms 
attending uponthem, and doing his office: And 1 was of Council with the Lord at 

la Ware. 


. Hil, 3 FAC. 
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to be named by the Kings Highneſs, which ſhall be called the Auditors of the 

Lands of his Graces Wards, and ſhall be called the Fourth Officer of che fame 
Court : Which Officeis in part Miniſterial, as to the auditing of Accompts, and in 
part Judicial, for he is ſworn by force of the ſaid AR, That you ſhall not take nor 
receive of poor ner rich; any gift or reward in any martrer or cauſe depending in the 
ſame Court: And in the fame Statute thereis a Proviſo, That ?cb= Perene which by 
the Kings Letters Patents hath been herer6fore, and now is Auditor of his Graces 
Wards Lanus, ſhall contirneand be one of the two Andirors mentioned in this Act, 


$2 Be I T is End&ed by the Stdrnte of 32 BL. e4p.66. That there ſhall be two perſon: 


during the term of his riatival life. King Heavy the Eight, 4=.32. of his Reign, by 


his Letters Patents under the Great Seal, doth nominate and conſtitute Fobn Peryent 
annum eAutfitorum cnric ſue Wardernin & liberationuw, babendum (© him for time 


of his life, with a Fee of rty marks per avnuaw. fohn Peryent, An. 36 Ht. doth 


ſurrender his Eſtate and Parent to Heary the Eight, and the King by his Letters Pa- 
rents under the Great Seal, i complem:nium tam prieri« quam poſterioris afivs (112. 
of 32 & 33 H.8.) granteth to Jobs Peryim and witian Took effcinrm wnize Andi 
torus envi ſue Warderum, habentew difite Fob. Pergent & Wiltielmo T ook conjun- 
ttm & divifim pro termine viteram ſuarum & cornm alterius dinting vivent', cum 
ftodo 40 marcarum, Peryent dieth An.6 EdG. and William Tooke doth exerciſe and 
enjoy the Office alone until ;o liz. and then dieth. The Queen Elizabeth, An. 
31. of OCT her Lefters Patents i» complementwm, &-c. mr ſupra, granteth 
tO Walter T 0k and wWiliaes Carle officium wnins Anditeruns cavie ſue War dornn, 
Oc. babend* tft Waltero & Willielmo & a/ceri corn. conjunttins &> diviſim pro 
termine viterim ſucrum o& cou alttrinis diutize viventts.'' Our Lord the King that 
now is «nw 4, during the lives of walter T ooke and witiam Curie, by his Letters 


Paten's 
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Patents (in which is recited the Grant made of the faid Office by Queen F/aberh 
10 Walter T oche and Wiliem Curle) F in complementwm, fc, me ſupre, granterh 
to Fobu C burchil and Jobs Tooke, Officiam unins Anditorwas, enrie ſue predifte, bar 
bend eiſdem Job. Churchil & Joh. Tooke immediate poſt mortem predit# Walteri 
Tooke c> Wy). Curle & corwm alterive dintins Vivewtis, vel a tewpore qurofficinns 
ilad per forufattaram, ſurſum red 'itionens, fove quemennyne alinm modun prin & 
proxime Vacaverit, ant ad manus n:ſtras devemre contigeris. ' And afterwards fohx 
Churchil dieth, and the King wy”. tr" the Lerrers/ Patents, the:one made to 
Waltcy Toke and wiliep (wrle, and the other to Fobm Chupchil, and Jobs Tooke 519 
com;lementum, Cc mt ſupra, + ea intentions #t fint due perſone poſt mortem alique- , 
12m prediftf Walteri, Withelmi & Joh. :qa5 Sur vocar” Anditores terrar ain War de G7 FF 9 Sg 
rum /norum, ſecundum vim & mtextionem Ati predif?, grants to Richard Perci- {7/48 fe Mae? 
ral Offciaes nniut «Avditerum curie ſue predif? &c. hibendum poſt mortew pre- > |, W4 
4: Walteri Tooke, Willielmi Curle, c Johannis Tooke, wel aliquorum tnewrum eo 7 © 0% yz _ 
rum Oui citihs mori contigerint, vel 4 tempore uo, Cc, #1 ſupra: And afterwards ” "I 
walter T ooke dieth, and Wiliew (wrle, and Fobn Tooke,and Richartt Percival, are fs 
alive. And 1n this caſe divers Queſtrons were made and argued by Learned Council © 3 4 Oz 
on boch parts, at divers days, as well in Afichar/mas Termlait paſt,  asthis Term :' 5/ ©- + 
And upon good conlideration and confidenre amongitthetwo Cheif Juſtices, an _ ...- "fl 
the Cheif Baron, theſe points were reſolved. d viid 2 = a 
1. That the Letters Patents made to fobis Peryent and: Wiliew T tokg de offtio ©* *, ” 2 
unins Anditorum curie [ne Wardorwas, Were good: For although that the Seatures, hho SECS 
doth EnaR, That there fhall be two perſons which hall be called the Auditors" / p alih 
of the Lands, &c- So that there ſhall be two perſonsand called rwo- Anditors, yer” ©, 5 
it is bur awww cfficiam, and they both are but one Officer ; and fo the Jtature it ſelf/*-/ 7 ef _—_ 
ſpeaketh, For two per fans called Auditors, ſhall be catted che Fourth Offiter of the - © << 
e Court : Sothat the-Grant de Office wnize «Andinaris, Of uni Audittyins [6] 
1s good enough, for welagremmerica vox vitiat conceſſivaras, And if the Grant had 
been in Engliſh, viz. The Office of one Auditor, or one: of the Auditors of the 3 
&c- it had been good. And ſoisthe Book adjudged by the advice of alt the : 
Juſticesin the like caſe, ing Fd.4-fol.r. Why King Edward the Fourth'by his Ler- 
ters Patents -Azne 4. Of his Reign, gtanted to 1rillians Owyrenden ind fohn Bayor 
O fficium ruins Clericormm de Corona is Cancellaria difti Domini Regis, for term of 
their lives, &c- And in Aﬀize brought inthe Kings Bench, (arerby took exception 
to that Grant, becauſe thar it doch appear hat O flows Sine Clevicormas 15 granted 
ro two which could not bez That two-could have heefiiteof one; nd more then 
if he granted £0 two the Chef Juſtice of thisplace;' irfhail be void , for the mat- 
ter it ſelf proveth,, That ewocannot have'it imcommon};, for none can be Cheif 
Juſtice but one. But if wm Clerics de (crona begramed torwo; the ſame'is 
good enough , — Exceptions were taken+y him. And the Book faith, 
Thar the Juilices ſaid, that. they talked 6f all theſe points with the Juſtices 6f rhe 
Commen Þ ras, and it ſeemed to them.,  thar. theſe matters were noc to the purpoſe 
to ſtay Judgment, and fo was conceived +: For which cauſe. itwas Awarded , 'Thar 
Swyrenden and Bagot ſhould recover the Office, andtheir damages taxed by the 
Aſſize. By which Reſolution of nn, & appeareth, That when there is 


_ 
o 


s # 


an Office of Clerk of the Crown in Chancery, it15all one to granitiOfficiam x » 3 
nixe Clericernm de Corenas, and to grant Officimes { levied re Corona to wwe; 'becauſe _ 
there is þut one Office :- Sojn thiseaſeat the Bar: there:is but ne Office, dtd two 

perſons to ſupply it , and rberefore the Graze is good 3) and inthis caſe, this word 4 
= arenp numerative, but to note the-ahity, particularity; and ideaticy of the: 

( CE. - * ” | py age, ; 3 , 


2 . It was xeſolved, 'That- alchough-theſe two perſons called Atditors::are bir 
one Officer, ye the words 10. the Gram, vie- as: Gif; eltering 
cor um diving vivents, areinaterial »  Apdif one +be granted to two; Pro ter 
wine vitaray/ueram, (without more) by the dearh of the one of them - the Gratir- 
ſhall be void : For being an-Office of truſt, there ſhall be no Survivor of it. And 
in this caſe no Survivor can be : For inaſmuch as it is enated by the AR of Parlia- 
ment, by which chis new Court was ereted, That there ſhall be two perſons; &-c. 
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4 Ent tnc ice a Judicial Officer , for _ 
= A are One udpes Court: 49 done can gIVE any judgment of t 
=” ME fondne can bes Judge is farare ;_ and the rule is, That 
lon rreape ee ions the Grant 1n Reverſion, may be ablc 
cevepony bor the Office of Judicature, and to adminiſter Juſtice to the 
Lig pos propls, befarmabatahe Office falledh, may become unable and infutficient to 
it. 


Atd it was refolved, Thatnenher the Office of Maſter of the Wards, 
becnl hy ace fuck Or Aotncyor the fame Court, cact be gramed in Reverſion, 


; Akliongh the Oficebea par oieidbindiocs Mimfterial, and 
Gone erhow , yer becauſe cwo perſons ſhall have 
and one Officer, the ſame is by the AR of Parliament fo 
toe the cannos make two Andnors of the 


for tHien there ſhould be fous 
on and G4 dn reſets 00000 


wicent : And great inconvenience 'would 


Offices 


nefther,can the King make oge 
the Jedewual vorce, and thether the Mikifterial Office fot hen 
-andewo Offices, and the A& maketh but one Officer ; and 
Err Coanproteg; whereas the A& doth comjoyn 
in Fog perinns 
rm ode arr Theſe mot in tha rats Reon Val 4 rtuwyove que, &-c. 
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) carmor be/ granted if Reverſion : 
- gramed} ih Reverſion, rhe ſ@ve recirerh the 
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CES is privy in charge, he ſhall have an Actaint ; and therewith agreeth 44 £43. 7. ad- 
:odood in the pocat and F. N. B. 107 «. accord, andin 44 + 4.3.6. In Trefpaſs of 
Batrery there is a maxim taken, That inevery caſe where the Enqueſt is taken by 
the Wife of the party, by the ſame Enqueſt damages ſhall be tryed by all. Y;z: 
Paſche, 9 H.6. rot. 345- inthe Commen Plea, E xoneratie [ wratorum de damnu afſi- 
dendis in tranſpreſſione ſuper vereditto [ne, eo quod prizs afſeſſa ſurrat per aliaw }ura- 
torwns verſus alies in le fomnl cum : But in Michaclmas, 39 H.G. 1. inan Action of 
Treſpaſs againſt many (who had pleaded in Bar the laft Term) and one of them made 
defaulr, which was recorded there; It is reſolved by the whole Court, That for 
faving of a Diſcontinuance, a Writ of . of D ſhall be awarded, bur 
none ſhall iſſue, becauſe he ſhall be contributory to the taxed by the En- 
queſt, at the coſts of the parties, if they finde for the Plaintiff, and if they finde 
againit the Plaintiff, then the Writ of E of Damages ſhall iſſue forth And the 
reaſon that no Writ ſhall iſſue forth art the firſt, to enquire of the damages, uaril, c>c. 
is becauſe that if a Writ ſhalliflue, and s be found, it is but an Enquelt of 
Office, and not at the coſts of the parties, and yet the Enquiry (if it ſhould be law- 


: ful) ought to ſerve for all the s; for the of them ſhall not be twice, 
= and the others who have co the Enqueſt,if the iſſue be found againſt chem, 
3 ſhall be c witht which are found by of Office; and 
if they be exceſſive, Inns nor Levy any remedy ,. and yet no defaulr is in 


Venire facias are awarded, the Enqueſt which firit ſhall damages for 
all, and the ſecond Enquelt ſhall not aſſeſs »  buc he ſhall be concribucory 

| firſt, . he be notapartyroit; and 
yet if the damages be. he ſhall have an Attainc, and fo ne or mif- 
cheif ſhall accrue to him in caſe. Vide 21 Ed 3-57 And there inthe {aid Book 
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ouchee is out of words ; 

7" and fo within the words of 

the A to which be is {o privy, thathe ma 

havean Attaint. Alſo it was the Prothonotaries, and forelolved 

Thar after the Writ of iry e is no diſcontinuance 

after in the Common Pleas, | 

the Writ of Enquiry, &c. i 


Bench : And fot was adj 


in ſuch caſediſcontinuances 
Or up now wocet. h 


ove How dhorl 


ate | again at the Bar, and atche Bench inthe Kings 
the, Judgment before given, was affirmed by 


- F #& 


LY A * P4 ru 
_ - __ —_ 7 
: % Y Pad . 
Can 
a4 "+; 
« 


vs G x 
«+ $$, F 
» 
_—_ 


——— it , "7 


Six FobuHeydons Cale, 


Parr. XL; 


—_—— 


1029, 


Note Reader, in- Mich. 238 29 Eliz. in the Kings Bench Richard Gomerſal 
an Action of Accompt againſt Foun Gemerſal of divers Receipts and Par- 

cels; ro-allwhich, but ta one, the nt pleaded to iſſue (and for one parcel 
pleaded nothing) and the iffues were found for the Plainciff: Andi was moved in 


Pirreſt of Judgment, That the Plea was diſcontinued, becauſe he did not anſwer to. +- 


Parcel, asitisagreed in 7 Ed.4. 24. and7 HG. 5,c5c. And.it was objected, That 
that Diſcontinuance was. nvt remedied. by the Statute of. 32 H. $. Becauſe that no 
anſwer is givento one Parcel, and of Parcel the Plaintiff conid not have Judgment 
according to his Declaration , for of theParcel to which no Anſwer was made, 
no Judgment can be uu | 

3. Butit was reſolved, and fo affirmed inthe Xings Bench, That the Statute of 
32 H. 8. did extend unto it,, for it- is thereby Enacted, That after Verdi& found, 
Judgment ſhall be given any Diſcontiquance, &c. notwithſtanding 
i-gly Judgment was given of fo much as was tound by that Verdict. See Herlakzn- 
dens caſe 1n the Fourth part of my Reporze. 

4. Inthe caſe at Bar , for as much. as in Judgment of Law, the ſeveral Juries 
gave one Verdict at onetime, thePlaintiff may have EleQionto have Judgnent De 
melioribus damn by any of the Enqueſts, and the ſame ſhall binde all , there 
ſhall be but «xica execatio. Vide Mich. 10 & 11 Eliz. Rot.758. Hil. 17 Eliz. Rot. 
1042, lib. intrat. 539. ſe, 12, But inthe caſe at Bar, in truth the greater damages 
were firſt taxed. Vide 19 H. 6, 8. by Heaj, 

5. It wasreſfolved, That where no Treſpaſs, the Defendants plead-ſeveral Pleas 
all tryable by one Jury, and both the iſſues are found for the Plaintiff, the Jury can- 
not ſever the damages, and if they do, all the Verdi is faulty, as i appeareth, 
Hil. 43 Eliz. Ret. 1694. inthe Common Pleas between Anften Plaintiff, and witard 
and two others Defendants in Battery, one pleaded not guilty, and the other 
pleaded of his own aſſault ; and both the iſſues found for the Plaintiff, and ſeveral 
damages were given againſt them; and by (\rieps it was not good. 

Andin this caſe a Record was cited, by which ir appeareth, That Edward Miles 
brought Treſpaſs (which began in the Kings Bench, 7 7 ec. Regis, Rot.413.) againſt 
Richard Prat, Thomas Richardſon and Nichalas Babby, for breaking and entring of 
his Cloſe and Houſe at Nedehew Market; and for taking and carrying away of a 
Cubbard-of the value of Forty ſhillings, with divers-Deeds, Evidences, contained 
in the ſaid Cubbard, a Copper of the value of Forty ſhillings, a Lead of the value 
of Ten pounds, and Forty yards of Wainſcor, of the value of Nine pound, to the 
damages of the faid Edwardof Two hundred pounds, Nicholas Babbs pleaded not 
guilty generally, T himas Richardſonto all the Treſpaſs, but the breaking and enter- 
ing of the and Houſe, pleaded not guilty : Richard Prat to all the Treſpaſs 
buc the breaking 


and entry of the Houſe, and taking and carrying away of the Cub- 
bard and Lead, pleaded not guilcy pc 


. AsSto the breaking of the Cloſe and Houſe, 
Thomas Richard/en ſaid, and as to the breaking of the Cloſe and Houſe, and taking 
and carrying away of the Cubbard and Lead, Prat faid aftio xox, and pleaded inBar 
a Starute Staple of One hundred pnky! acknow by Miles to T be- 
mas Prat, and that the faid Houſe and ( ie the ſajd Copper and Lead (inter 
alia) were extended by force of the ſaid Statute, and by Liberare delivered to the ſaid 
Thomas Prat, who died poſleſſed and inteſtate, and the Adminiſtration of the 
Goods and Chartels of the faid Themes were committed ro the ſaid Richard Prat . 
for which, the ſaid Richard Prat in his own right, and Richard/ox as his ſervant ex- 
tred into the faid Cloſe and Houſe, and took the aid Copper and Lead, as the Goods 
and Charrels of the ſaid Richerd Prat, by reaſon of the 4 Adminiſtration : Mites 
replyed, That there was no Record of the ſajd Extent and Liberarr remaining in the 
Chancery. Prat and Richerdfen rejoyned, That there was ſuch a Record of e faid 
Extent and Liberate remaining in Chancery. All theſe Pleas were entred Afick.7 Fac. 
Regs, and day was givento bring the Record apyd oft dig Mercurii proxime poft 
Craſtin Parification' beats Maria ſuopericuls ; alla, a Veaire facies was then 
awarded for tryal of the ſaid iſſues retornable the Gme day. All which done, #:4c 
and Richardſon failed of the Record, w ut was awarded that A4:le ſhould 
recover damages , and upon that it was thea awarded Yemre facies tam ad triaud 
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exitus predift. quam ad inguirend' de damuic, retornable. Die Aercuris prexime poſt 
| quinden', Paſche. And thenitis entred in fuch manner, Peftea continuat” inde proce [ſs 
4 inter partes pred. de predit? placite per Farar poſer” vude Inter eas tn refit coram 
domino Rege, apad Weſt wſq ue diem AMMartu prox” poſt (9) fab. ſanfti Mich” I#nc prox” | 
Ll atcwe ts quen', Nife Jaſftic* domini Regus ad aſſiſas in Com' preditto capiend” affign' prixs die 
for F/4 Marius 24 die f lis apnd Bary St Edmund; in Com” predifto per formam Status oc. 
© Venerint pro deftft Inrat' &c. At which Aﬀiſes all the Mues were tryed for Mile, 
Ce 2»e and feveral _— aſſeſſed as well for the Txzeſpaſs put in Iſſue tryable per parriam, 
7 asfor the Treſpaſs tryed by the Record , the which Verdi®t afterwards at the day 
a in Bank was quaſhed, becauſe the Jury had aſſeſſed the faid damages ſeverally. &: 
.,. c 5% quia / wratores predift” male ſe geſſerunt in verdifte ſme reddendo ; Fevive facias de mc 
F See all, 26 was awarded, and upon the ſecond tryal, all the Ifſues were found for the Plain- 
SA riff, and intire damages aſſeſſed for the whole Le: jm and Coſts of Suit, in the 
4 whole amounting to One hundred and fifteen po rwelve pence : Andit was 
moved in Arreſt of Judgment, that there was not any continuance 4 rermino 
Paſche, 8 Jac. Regis, wſque terminum T rinitat” then following; Nec ab codem ter- 
mino «ſque diem Marty proxime ff Of abes Sant Michaels twnc proxime ſeques- 
27] res. Andalthouph there was a full Diſcontnuance in the cafe, and alchouph the 
Iſſue of Nu ticl Record, is not within the Statute of 3» H.8. which ſpeaketh of the 
. Verdi& of twelve or more indifferent men: Yer for the Reaſons before rehearſed, 
Judgment was given for the Plaintiff, and afterwards a Writ of Error was brought 
upon that Judgment, and the onely Error aſfigned, was rhe ſaid Diſcontinuance, 
but for other Errors not _—_ as it was openly ſpoken in the Caſe at Bar, the 
Judgment given inthe ſaid of Mil-s, was reverſed. 
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Priddle.and : Nappers Gaſe, 


[ N an Attachment pi Prebibidy in the Cemmon Pleas by Fobn Priddle, qui 
ft + : 


ram, 7c. againſt Napper, Gentleman , Propriator of the Rector of 
Tintenhul in the County of Somerſer, and pleaded, That where one Robert 
$hirburne alias Whitlocke, late Prior of the Priory of St Peter and Pax the A 
{thes, of Aoxxtacmte in the C of Somerſet, ordinis Clmnacenfir, was ſeiſed of 
Two and twenty Acres of Land, called Perins- bifl alias Guilbertimhill in Trxtenbul 
inthe faid County, and of the ReQory of Tintenhu/, Eidem Prioratai pertin* 
biflan', ac parcel” tiſdem Priorar* exiſten” in his Demeſn, as of Fee in the Right of 
the ſaid Priory. And that the faid Prior and all his Predeceſſors, Priors of the faid 
Priory, before the Diſſolution of the ſaid Priory, were Retors of Tinrexhal afore- 
faid, and hadever enjoyed the ReRtory aforeſaid Simw/ & ſeme! with the faid Two 
and twenty Acres of Land, I» manibus [mis proprizs in jure Priorarus ſus predifts, 
ratione cujuu idew nuper prior & onmnes predift” alis priores rjuſdem nuper Prior at us 
per ret tempus preditiuns ante prediflum temps difſolntionis Prieratua illims, uſque 
ad temps diſſelationls, &c. Habnerum & rennerunt, ac iden nuper Prior tempere 
diſſolmrionss, rc. Habmit & tenmit predifis wiginti & duas acras terre exonerat”, 
acquietat”, & immunes de omnibus & omnimedss decim:s, &c. And that the twentieth 
of March, Anno {oy un Pfior er upper by OnIS —_ in the Char 
cery, gave, grant furrendred the faid Priory, the ſaid ReQory, Land, -and all 
the Seſſions thereof to King Henry the Eiphe bs Heirs and Guceelſors; and thar 
[9] by Gece thereof, and of rhe Statute Av 31 of King Henry the Eight, of Diſſolu- 
tions, King Hesry the was ſeifed of the ſaid Rectory, and of the ſaid 
Land in his Demeſn as of Fee, as in the Right of his Crown; and ſhewed the 
Clauſe of the Statute Awzo' 31 Hew. ?, of diſcharge of payment of Tithes , by 
force whereof, the faid King Heery the Eight was ſeriſed of the ſaid Two and twenty 
Acres, di charged of payment of Tithes, and conveyed the Inhericance 6f the ſaid 
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Two and twenty Acres to Sir 7 fhmas Fretr, and others, who 38 Ez. demifed rhe _ p 

ſame to the ſaid Joh» Pridale for Ninety and nine years, if three of his Sons or any/;//, 

of them ſhould ſo long live; and added their lives, and that the Defendant Proprie» {/ W/4 4 

tarins Relilorie predifte, &c. before the Biſhop of Bath and Wells ſued the Plaintiff T4 Of —— 

for Tithe-Corn growing in the Two and twenty Acres of Land, cc. And the faid , + // _ > &# 

Themas Napper to have a Conſultation , alleaged a Grant by Letters Patents of * 7 © 

Queen F/izebeth, in the ſecond year of her reign, of the ſaid ReRory.to Kive and (4 4 ” 4 i; p 

Evelin, and to their Heirs; and by mean conveyance, conveyed the faid Retory ro 8 _, , Ir 7; 

the ſaid Thomas Napper in Fee, and that he libelled for the faid Tithes, as was law- q 1, <0 

ful for himto do. «Ab/ſque hoc quod predifius Prier + omnes predeceſſores ſus Pri- RS. 

eres pred” nnper Prioratis 4 tempore cums cont” memoria hominum non extitit ante of CE 

rempus difſolmtionts, &c. Nec non uſque ad tempme drſſolntionic, fc. Habnerunt -, / f $8” F 7 

tennernnt predift wigint” Of duas acres terre exoncrat', acquitta”, & immunes de © ry 

enmibus Cr ommimod decimu quibu[cunque ſwper preditt wgint' fr dnas acras nerre, ,, yet acall- 

quov mods provement”, CFC proxt, Fc. & hoe, fc. wnde peris f adicians, O&- breve P | | 

ailts domins Reg «» de con{ultatione fibi in hac parte conceds, &c- Upon which, Ifſue /, ©s 0 

was joyned, and the Jury before the Juſtices of Nip pris gave a ſperial Verdi, PP. b . 

That the Prior and his Predereflors, time out of minde, cc. until the time of they. ,/ aA 3 | 

Diſſolution, were. ſciſed of the ſaid Two and twenty Acres of Land in their De / x 

meſn, asof Fee in the right of the laid Priory; and that Thewas, late Prior of the FA 4 3g 7 

ſaid Priory, was ſeifed of the Advowſon of the ſaid Church of Tiatenhal inFeein* ,.. , + 

the right of his Priory : And he being fo ſeiſed H. 8. theeight day of Afar; in the < 42+ 

Twentieth year of his Reign, by his Letters Patents (the Exemplication of the En- 

rollment of which he ſhewed forth) De gratie ſus ſpecrali ac crrta ſcientia + mero 

wore [ns licentiam dedit prefat” T home tunc Priori nuper Prieratis, & tjuſdems lock 

Conventsni C Succeſſoribus ſuis, quod ipfs & Sncceſſores ſus diftam Eccleſiam Pare 

chialem de T intenbul predifta, impropriare, conſolidare, incorperave, annetlere,  & uni» | 6 | 

re, & tam [ic appropriat', conſolidat" incorperat', & nnitam, in propriar {uos uſe 

rexere fn ; with Proviſo to endow a Vicarage, and that a competentannual fum 

ſhould © diſtributed to poor, with uſual zo» o&ſtante: And that JobwBiſhop of 

Bath and Wells, Ordinary of the faid place, 4 Sepr. 1529. i a or tripartite, 

viz. One part ſealed with the Seal of the Biſhop , the other part ſealed with the 

Seal of the Prior and Covent of Bath (which confirmed the faid _ and 

the third part ſealed with the Seal of the Dean and Chapter of wel: (which alſo 

confirmed the ſaid Indenture) Eccleſram parechialew de T imtenbal difle neftr « Die- 

cefpr + ſui Patronatns (mt aſſerwnt) diftis Priori & ( onventns & Smeceſſoribus ſuis 

& domni five Prieratus ſuo pre 4 cum conſenſu pariter & afſenſs metuendiſſinii it; 

Chrifto principus & domins Henrics Oftavs Dei gratia, 5c: vAmuthoritate noftra 01- 

dinaria anmtttimus, appropriemns & unimu per preſenters, ita quod cedente wel dece- 

dents Keftore ejuſdems Ecciefie Parcchialss qui nunc eft,, ſex aliter ipſa Eccleſia queviſ< 

mado v4aCars contigerit, liceat ijfis Priori (onvextni ſuiſque Succefſoribus per ſe vel 

per alum ſeu alies ipſor um nowine poſſeſſionem citie Eccleſia Parochialu authoritate 
repriaimirare, (5c. Et in proprios urs convertere & imperpernnam rvetinere : With 

owment of a as and proviſion of a yearly Penſion to the poor : And 

afterwards the then Parſon of the ſaid Rectory died; after whoſe death the faid 

Themas, Prior of the ſaid Priory, did enter into the ſard Rectory, and was as well 

of the ſaid ReQtory, as of the ſaid Two and rwenty Acres of Land feifed in his De- 

meſn, as of Fee inthe right of the ſaid Priory. And afterwards, the faid 7 home 

Prior, died, and Rebert Prior, ſucceeded him. And that the ſaid Prior -Thaw es, 

and Prior Robert, all times after the ſaid: Appropriation held rhe ſaid Retory with 

the ſaid Two and twenty Acres of Land in ther own hands Sims/ & ſemed, in the 

right of his Priory, and found the Surrender. of the faid Priory; and that the faid 

King Henry the Eight, the Four and twentieth day of Fay, Anno 36 H 8. by In- 

denture under the Seal of the Court of Augmentations, demiſed the ſaid Rectory 

to Williem Petre, Door of Law for One and twenty years, whoaſligned the ſame 

over to Edward Napper, and that no Tiches were paid until the ſecond year of the 

reign of Queen Mary, and then the faid Edward Napper had a ſentence inthe 

Court of Audience againſt oue Thewas Gmi{ , then Farmer of the ſaid Twoand 
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twenty Acres; and that after the ſaid ſentence, until the eighth year of Queen x- 
lizabeth , Tiches were paid of the faid Two and twenty Acres , and conveyed the 
ſaid Rectory from King Hexry the Eight, by mean conveyance to Queen Eliz aberh, 
and by rhe faid Letters Patents, and y diverſe mean Conveyances to Napper. Et 
»ir1m [mper tote materia, fc. Pred' Reberins nwper Pri & omnes predeceſſeres [ui 
Priores ejuſdem 4 tenopere cxjus contrar” 5c. Ante rempus difſelntions, &c, Nec neu 
{que 4d rempwe diffolutianss, fc. Habmernnt & tennmornunt predift 22 acras terry ex. 
onerat*, acquietar', Of inmmnunes de onmibus & eonmimodis decimu quibuſcunque, oc. 
farateres praitus ignerant, & perune adviſamentum { wie in premiſſir, > þi, oc. 
And this cafe was oftentimes argued at the Bar by the Serjzeants, and now this Term 
it was argued at the Bench, in this caſe theſe poims were reſolved. 

1. That the Information upon which rhe Prohibition was granted, was ſuff- 
cient in matter ; For although that every Pariſh Church is ſuppoſed to be Preſen- 
cative, and the Incumbent ought to come 10 by admifhon, inſtirunon, and indutti- 
on; ye the Plaintiff in this caſe may preſcribe, That the Prior and his Predeceſſors, 
cc- time ont of minde, &c. have been Rectors of the ſaid Church , for the ſame 
doth amount, That the ſame was Impropriate, <c. and the beginning of a thing 
done, time out of minde, cannot be knewn , viz. Whether it came by Union or 
Appropriation, and therewith agreeth 21 Ed 4-65. « Where in Treſpaſs for 
taking of certain Cart-loads of Beans at Bodwman againſt the Prior of Bodman, the 
Defendant faith, That che Beans were growing in a certain place in J. un the Pariſh 
of B. of which Pariſh he is perſona inoperſenats, vie, Incumbent, and he was dri- 
ven to fhew how he came to the Parſonage, for which he alledged title by preſcrip- 
tion, and how the Corn was ſevered from the nine party, and that he took it, and 
the ſame was allowed for a geod title to the Rectory : Wherefore as to this point, the 
Information was reſolved to be ; bur the addition of the Impropriation hath 
made it without queſtion. Alſo it was holden, That the Concluſion of the pre- 
ſcription of the unaty, wiz. Ratione ves the Prior held the faid Land diſcharged of 
Tithes, was not formal , for in , by che uniry (as it ſhall appear after) the 
Land was not diſcharged of Tithes, but of — of Tithes, and fo are the 
words of the Statute of 31 H.8. (as alſo ſhall be after ſhewed) But yer it ſeemeth, 
that for asmuch as the iption it felf is well al in ſubſtance , fo as the 
foundation of the prohibion is well, that the miſpriſion of the concluſton, and con. 
&quence thereupon, ſhall not be a cauſe to grant a Conſultation. 

2. That the Defendants Plea Pro conſw/tatione babenda (for he is ina manner an 
aRor) was inſufficient, becauſe be hath traverſed a thing not traverſeable , for the 
preſcription of the unity ought ro have been traverſed , and nor the concluſion, 
viz. Ratione cxjus, and that for divers cauſes, one in Logick, The concluſion of 
a Syllogiſm cannot be denied, bur the Major or Minor propoſition ; fo the ſame 
holdeth in Law, which is the ion of Reaſon: And therefore in a Precipe if 
one plead , That the Manor of D. is Ancient Demeſn, and the Land in demand is 
parcel of the Manor, and fo Ancient Demeſn, the Demandant cannot fay, That 
the Land in demand is not Ancient Demeſn , for the fame is the concluſion upon the 
precedent propoſitions, viz. The firft, That the Manor is Ancient Demefſn, the 
ſecond, That the Land in demandis parcel of the Manor , for Sequirur mo 
ſuper premiſſis, and therefore it cannot be denied , and therewith agreeth 41 Ed. 
22. 48E4. 3. 11. and other Books: So in the cafe at Bar; the Major. 
Where there is a unity of R and Land therein, until the time of 
Diſſolution, &c. the Land is diſcharged of Tithes; but here hath been a per- 
perual uairy of the Rectory of Tinenbs! and the Two and twenty Acres; Erpo, 
the Two and twenty Acres are diſcharged of Tithes; this concluſion cannot be Fe: 
nied. Secondly, It is not onely a conchuſion, but a conchuſion of Law , and matcer 
in Law ſhall not be pur in Iſſue to be tryed by the Countrey , for the Rule is, fwd 
guiſque nerit, in bec ſe exereear, and therefore, Sirur ad queſtionem faFi non reffow 


dent Fudicer, ita ad queſtionexs Foris non refpondent Faratores: And if the Jury take 
upon them to know the Law, do miltale the Law; the Judpes of the [av ſhall 


give Judgment upon the Matter, ing to Law, withour having regard 
to the @oncluſion of the Jury , wha ought not 10 take upon them the Re of 
| the 
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the Law; and-rherewith- agreeth; Plo. Com. Any Tow bond tale Fide5 Hen-7- 
Carew! caſe 9g H6-38:- 14 Hep: 22 &e- the Lord Barkley: caſe, Pl. 


Cem:230 Onepleadeth a gift to Ring He»rythe Seventh, and to the Heirs-males of 


his body, -viremte cxjur he was ſeiſed in Fee ,, the other confeſſeth the gift, virewce 
cajus he was ſeiſed in Tail, and no traverſe to the yirrace cxjus, for the conclulion is 
the concluſion of the Law. | p ) 
3; The Iſſue is not well joyned. Firſt, Becauſe the matter of the diſcharge is by 
reaſon of unity, which is by force of the Statuce of 31 H, £. and not bythe Com- 
mon Law ; and Iſſue is joyned upon adiſcharge by the Common Law, viz. Pre- 


ſcription inthe Prior and his Predecefſors to hold the faid Two and twenty Acres of 


Land diſcharged of Tithes, with a diſcharge by the Common Law. Secondly; E- 
very iſſue ought to conſiſt upon at! Aﬀirmacive and Negative, and here is not any 
Affirmative, for that which cometh -afterthe rarione capuc, is hot alleaged xffirme 
tive Or pefirive; but as a conſequence upon the precedent matter,  Yide8 H. 6 6. 
36 H.6. 15. 9 Ed 4.36. 6 H.7.5. "And therewith agreeth the Refolutionof the 
Judges in the Biſhop of Centerbwries Caſe, in the Second Part of my Reporrs. So 
that-here is not any Ifſue joyned of any matter-alleaged in fac in the Informa 
tion, e912 | | 
' 4: Upon the V&di divery points were moved at the Bar: Firſt, If the ſaid 
Appropriation (as it was found } were good, or not: Secondly, Tf it were not 
good by che Common Law, if the Statute of 35 Eli: cp. 3: bath ſupplied the im- 
of it, or not .Thirdly, When: the Jury fade  fafficient matter ro the 
Bar the Parſon of the Tithes, which was not parcel of their Iſſue; Hor within the 
Tſe, if-without regard of this matrer a confulcation ſhall be gramed. Fourthly, 
Tf by che faid Inipropriation and Uniry, fo ſmall time before the diffolution, which 
could'not be. above nine-or zen years, it ſhould be fach' a'diſcharge of Tithes as' is 
intended withinche Stdtare of 41 H. 8: UBDWIL OG EA DL 2 
Asto the hrſt, i Red, Fhar the fame Impropriativn was void for two 
rauſes :- yr nyoer gy. given-Licence of Hmpropriation of he Charehi 
of Titewbal, by words of the Preſesr fexce , where it appeareth ar the timeof the 
Licencegiven, there was an Incumbent. then of the ſame Church ; fo that no Ap- 
opriztiof could be made'iw prefſent;, but is ſurare, by ſpecial wordsto rake effect 
after the-dedth of the: Incumbegt, For-as no Appropriation can be mate of a 
Church-which is fult of an Incumbent ;- bur in ſpecial manner r6take effeR after 
the death of the Incumbent : So the Kings Licence | withouc which the Appropri- 
ation cannot be made) ought to be ſpecial alſo, otherwiſe the King is'deceived in his 
Grant, aad by conſequence the Appropriation is void x and that no Appropriation 
cari be made- withour-the Kings Licence, vide Sir Wiliaw Ethingbews Caſe, in 
17 Ed. 3:39. and Pls. (ow. it Grendons Cale: fol. 49.4 And thatin fuch caſe the 


A to be made in, which: ſpecial manner appeareth' in Gr-»dous 
Caſe, aid iti'$ Els. -Dyer 244. The cauſe was, That the Appropriation 
in the qe wy , Wwas-made £0 take- effec in poſſeſſion, and noir ſuch fpeciat 
manner after 


Geach of the Incumbent,” as appeareth before it ought by the 
Lawc---- 2! as Lenore - | 


- Butit was reſolved, The Appropriation was ſufficient in Law © For it i3 true, 
char the Licalte lo graneat;-and tinrafine, iCſhall be taken in fuch ſeriſe, thar ir may 
take effe&;, wid that is: 20 be approprimed after the death of the Incumbent : And 
where the Letzers Patentv.may be takents wwo intenty good, in inany cafes they ſhall 
be taken to ſuch intent as is moſtbeneficidl for the King ; but if Letters Patents may' 
be rtken'es' 6ne' j and-£0- awother amen . void: ,, then for the Kings 
Honor,” nd for the -che SubjeR;] they ſhall de taken im ſuch mariner, thac 
the KingF Grint ſhall take effe&; was not-the Kings meaning tomake a void 
Grant, and therewith agreeth d. 4. 44. and Riget Eavi of Rathends Caſe, it 
ply) a of my-Riperts  andinthe Lord Sraffawds Caſe, its the ſame part ; 
and the.Caſe of Sir fab» Adetins, inthe. Sixth Parti of my-Regives ;'2nd-rhe Lord 
Chaxdor Cafe, in che fame Paer ;_ andithisEarl of 'Combertinids' Caſe; in the Eighth 
Part of 1 ++ And (oir was reſobved fo the Caſe ; Thar the Li- 
cence ſhall be taken to this incent, to take:effett after"the death of the preſence Ir-- 

| PpPPpP 2 cumbent ; 
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cumbent ; and ſo much the rather, becauſe the Leuers Patents ware Z-x certe ſcien- 
tis & mere mots, and theremuh _ ab Record in #he Book of Entries, tit quere 
imnpedir, divifuen [ " Appropriatws ps. APProprialion was a4 
and the Appropriation of the death of che 1h theſe words, _ 
concedens ut cedente wel decedante ip me Eccleſpa nnne Reftore, predutine eAbbas 
& Convent us rjuſdem Eccleſia corporalem poſſeſſionem « , «c rafts, pro- 
vents & obventionst perciperem & Hibere habrrent. And fee the fame Book, tit. 
Drout 1. be. 

As to the ſecond cauſe, the ſame is miſtaken , for it appeareth by the Inſtrumenc 
of Appropriation found within the Record, Thar it was by expreſs words to cake 
effect after the death of che chen Incumbent, {ts quod cedents ved decadenie Reflore 
die Eccirfia qui nywc oft, &e, Another realon was added, That im as much as al- 

he Licence of Appropriation is made to the Body Spirgual, to which 

the Church ſhallþe appropriated, and noi to | » And therefore ic ſhall 

| WEIS een 7 ms nn eg 0 yes wp gti mv 

A Licence of Appropriation is always general, arca nts; 

for the ReRtor be alive ar the tame of the making of che Licegce, he may 
dye, or gn, &c. before the Appropriation. 

Asto the ſecond point, admitting the faid Appropriationfad been voud, it was 
For thereby it seaated 
Heredizaments, which ac 


- 


objected, tharthe Act of 3; Ez. bach made it good 
and declared, That all Manners, Lands, Tenements, and 
any tune heretofore were the 


gramed In. 

| ; veadQ, Thac King 
"Patents indented , had demifed the Rid. Rectory to 
Law for One and twengy years; and the AR of 3 5- Elez. 


Dn Eg 
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ing of it, viz. Mentioned to be granted, in 
tor4e 7 "a1 | bye * Mas 
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of 'KangHowy the Bight 
| bac 0-himy his Heirs, a6 $2; 
N | Kang, ks Heits, and Sucedſhrs, when 
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the King granteth the Land for'life or years, as where: it mFeeail or 
Feefnds, and fo the Purview doth extend to three other 

Firit, Where any ſuch Laws, Tenements, or Hereditaments, cameto the hatids 
or poſſethion of the late King Hewry the Eight. 

Secondly, Or which were put in chargeto, or for his Highneſs in his Court of 
Exchequer, or any other Courts of his Majeſtics Revenue. | 

Thirdly, Or by any Auditor, or other Officer of the ſaid tate King; andin [5] 
every of theſe Caſes the Purview hath as great operation, az in Caſes of Letters 

$ Patents, as to veſt ſuch Lands, Tenements, or Hereditamencs inthe King, his Heirs 
or Succeſſors. 

Bur yet it was reſolved, That the faid At of $5 F/iz did not extend to this 
Caſe; For the Purview hath a qualification or reſtraint which hath not been men- 
tioned before at the Bar, and that is, That in the faid four Cafes, fuch Lands, Te 
+ nements, and Hereditaments, ſhall be repured, taken, and adjudged, in the aQtual 
and real poſſeſſion of the faid late King, 


k 

&& 

was or 

ew of the At 

Gran, 
der, or Conveyance , fo char RL ns 

and if any be, alchough ir be inſaſſicienc, the ſaid Lands, and Heredi- 
raments, are actually veſted in the King his Heirs and Succeſſors. Secondly, if the t 
Abbor, Prior, &-c. had bee diſleifſed ; or in any other Cxid, where Scire | el 
facias, Seifure, cg- was requiſite to veſt the poſſeſſion in the Kiog ; there rhte{atrer E 
words, viz. other marcer or cauſe whatſoever ich fris Hi was or $: 


ituled tothe fame, did ſupply all facktnedris by 
| and purin 


fendanr, for the Pa Impropriate-of Priwer & ih the 
becauſe that the Patron (who before the Appropriation, hid 

ro the Body Eccleſiaſtical, ro which the priatioiyapmade) 
was bur Tenant in Tail, and yet it always cominoed as WChurc 
was reſolved, by Sir T hewes Bromley, Logd Chancedorer” 
tet Cal aſociares noe him) thr thrive 
that Caſe aſſociated nnto him) chat that' 

King, by the Srature of Monaſteries. | 
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Another Caſe was T5." 30 Eliz. in the Exchequer Chamber , between T. 
Grimes and H. Smith, forthe Parſonage of Bu/benhaw, inthe County of Leicefter, 
which An. 22 Ed.4q. wasappropriateto the Abbor of Ss/by, and no Viccarage en- 
dowed there, ec. according to the purview of the As 0 4 H.4.12. 15 K.2 6. 
But there had continued a Vicar in Reputation, and the ReQory continued alſo a; 
appropriated; and it wav reſolved, That that Reftory was given to the King by 
the Starute of f Monaſteries. 

Hil. 4 Jac. in the Chancery, between Bedel and Beer for the Church of K wm- 
balton which was appropriated in A. 40 Ed 3. andthe defet was, That Hu-- 
phrey de Bobuy, Earl of Hereford, (who granted the Advowſon of the ſaid Church 
to the Body Eccleſiaſtical, to which the Appropriation was made) was but Tenar: 
in Tail ; and reſolved clearly, That it was given to King Henry the Eight, by the 
Statute of Monaſteries. 

Note Reader, In: the Statute of Monaſteries there is a —_ Rights, oc. - 
but the Founders, Donors, cc. are excepted out of rhe ſaving , fo they are bound 
by the Body of the AR. 

_ * Asto thethirdpoi nn nh es it was refolved, That for as much as 
en ner 1 » WAS NOT parcel of their charge, nor pertinent 
to the Iſſue, ( ne on _ ial macrer had been fufficient to have barred 
the Plainciff > the ): ſhall not be regarded : for the party grieved thereby 
cannot have an Atraint, -nor the Witneſſes puniſhed for perjury by the Statute of 
5s Els. pn = the Jury, nor the Teſtimony of the Witneſſes was not 
material to the Iſſue in as much rs ens. ru upon preſcription in 

the Prior and hisPredereflors, ro hold the ſaid Two and twenty Acres diſcharped 
[4] of Tithes, . time oof 6f nrfinde; &c. they cannot give inevidence an Unity of ſo 
g—_ and Land for ten years onely ; - we" _—_ colour ſhould be; that the ſame 


EO amt P—— time out of minde by 
—— Law,  texme yang 31 H. 8. So that forthe inſufficiency and 
nds Oe of thus Prolix Record, the other Juſtices 6:d 
noch whe the Verdi. Bur the Cheif Juſtice (for the berter 
gat the like Caſes). did dechare how that the point had been 
refolved- before, and <he Cauſes and Reaſons of the Reſolution thereof. It was 
ay mn. 0 #:ftminſter, a great Queſtion upon the ſaid breach of 
Abe the Statute of 31 Op ctrr7 par "apo upen two con 


£; ,/ fiderations. 
Has ket; Upon the confideraion of the Nature and Quality of Tibes befor the 


9+: 1 

"05 2. Uponthe wordvendpariew ofthe Branch of 3 rs MW 

Sb of And asto the firſt; 2avoe pars, that __ whi I Tithes, is an 

4 Feclefiaſtical Inheritance Collateral to ds the Land, and of their proper 

- #+<4445 nature, duepnely to anEedefiaſtical perſon. by rhe Eccleſiaſtical Law ,) and there- 
of Mer fore no unity' 0 gee either extin& or ſuſpend them, bur they norwich- 


ſtanding any unity, do pineſe : 'So- that they may be demiſed or granted to 
any Spiritual man, any fach 100. Tithes are more Colla- 
reral to ne EY the owner of the. Land hath in it: For by the 
REES of. the Warren, the Warren inenia. as 


it is holden in 35 H-6: $6;';But if a Prior. who hath a Parſo impropriate, in- 
feoffeth anther of part .of che Glebe, yer he ſhall have Ti againit his own 
as it is holden ut 44 Ed3, _. And they are not like roa Leer; and 
yet if the Lord of a Leet x Laride within ic, his Leet is not ſuſpended, nor 
(if he make a Feoffinent of xhe Land)bizL.eer is not extinR, as it is holden in 7 £4 2. 
tit. Avewry, 211. : AoGEss. 5654213. But he hath an Inheritance by che 
rar def yt the Let, is diſcendible, and. 0h yrs may grant over to 
W pleaſe: &Lay-man cannot have in Tithes by che 
| Como Law, or wy wigey: by, fuch words as Temporal inderiences 
paſs. And therefore. Afich. 314 32 Eliz. in a Protybition berwixe Z.hn 
rows __ row inthe County of. Sowr-r/cr , the 
Caſe was, That the faid Parſon by Deed indented,-did Leafe bis Glebe, Cx 


as 


Priddle aad Nappers Cafe, 


Parr Xl. 


omnibus proficuis © commoeditatibus ridem Geftentibua for Ninety and hve years, 
rendring rent Pro emnibus exattionibus C5 demands quibuſcunque difle Reftorie pro 
clauſe predifto fpeantibus;, and the quelition was, if the Lefſee ſhould have the ſaid 
cloſe diſcharged of Tythes, during the Term: And it was refolved by the whole 
Court, That the Tithes ſhould not paſs by ſuch general words; and as they are 
Tithes not ſevered, they are meer Ecclefiaſtical , fer the ſubſtraction of which, no 
remedy lieth by the Common Law. If a Parſon purchafeth Lands within his Recto- 
ry, and leaſeth the ReQory ; the Leflee ſhall have Tithes of the purchaſed Lands, 
and therewith agreeth 3o H.8. Dyer 43. Fide 32 H.8. Brook, tir. Diſmes. Then 
in as much, that if Tithes be conſidered of themſelves, before the ſeverance of 
them, they are meer Eccleſiaſtical, and fo Collateral to the eſtate of the Land, that 
no unity can extinguiſh or fuſpend them , bur notwithſtanding fuch unity, they re- 
main i= eſſe - Then the words of the A are to be conſidered, which are, That as 
well the King, his Heirs and Succeſfors, as all and every ſuch perſon and perſons, 
their heirs and affigns, which have or hereafter ſhall have, any Menaſteries, Par- 
ſonages appropriate, or other Hereditaments, ec. ſhall have, bold, retain, 
keep, and enjoy, all the ſaid Parfonages appropriated, cc. Houſes, Lands, Tene- 
ments, and other Hereditaments, &c. diſcharged and acquitted of payment of 
Tithes, as freely, and inas large and ample a manner, as the ſaid late Abbots, Pri- 
ors, 4c; had, held, occupied, poſſeſſed, uſed, retamed or enjoyed the fame ar 
the days of their diffolutions: And upon theſe words, For as much as the unity 
doth not diſcharge nor ſuſpend the Tithes, bur that they were 5» effe at the 


time of the diflolution: And for as much alſo az theſe words (diſcharge and ac- 
quit) imply a&ual i my and freedom, and rhatthe King and his Patentees 
have not them diſcharged itted, but /»b meds, viz, In as large and ample 


manner, &e. as the ſaid late Abbots, ec. And the ſaid late Abbots held not che 
faid Lands in cafe of Unity — but charged with the pa of them , 
for theſe cauſes ſhortly, it was doubted, If the faid Act ſhould extend ro the Caſe 
of a unity; and it was Thar if the faid AR of 31 H.8. incaſe of 
perpetual unity ſhall diſcharge in reſpe&t of it the Land of Tithe, it ſhould be 
wrong; andas it is aid in Pls. (om. inthe Earl of Leiceſter: caſe, The Parliament 
1s a Court of moſt high Honor and Juſtice, of which none ought to think a diſho- 
norable thing. And the Doftor aud Stuaent, fol. 164. cap 55- It cannot be intend- 
ed, That a Statute which is made by Authority of the whole Realm, as well of the 
King, and the Lords Spiritual and Temporal, as of all the Commons, ſhould do any 
thing againſt truth, &c. And Forteſese,c.18: Prudethis etiam & ſapientia nece(ſar's 
ftatata bujus regni referta putandum oft, dans non unix axt centum ſoliem conſultorum 
virorum, ſed ple/quam trecentornn elefjorum beminam, quali numero olim Senatuns 
KR on8 ans7 rum regebatar, ipſa ſunt adits. 


But at length upon great geliþeration, it was reſolved and adjudged, That a 
perperual LO: time out of minde, &c. till the diffotacion ſhould bs prima facie 
a diſcharge of the Land of payment of Tirhes by force of the faid branth of 31 Y. 8. 
for divers cauſes. 


7. The Statute dath not fay diſch, 


lip 
folved, Tha \ 
poge Kang t it was 


been a unuty, yet | oy paid 
Ti ore the difſalution, then the inrendment and prefumption of Law, upon 
the | unity, failed : And all this you nay ſee inthe Archbiſbop of Canter: 


burees Caſe, in the Secend Part of my Reperrs; and divers Ju «25 horny y od 
tions there cited. So that ſuch unity which is within che ſaid branch of the AR of 
31 Hey. $8. ought to have four qualities. 1. Such ugity ought to] joſe, rightful 
and not by wrong. 2: Itought Kaos: viz. Fee inthe one, and the ather , 
For.if the Abbots, Priors;@&c. have held! y abuſe; time pyt of mgnde;,ec. the ſanic 
is got an unity within the Sratute. 3. It oughtto be perpetua); time our of miride; 
& c+ 
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leaſt from the F 


five occupat” in predifta 


tem 12. libraram, &c. and Jo demanded 
faid Edward T ailer did exhibite an' Information and 
Thar the late Abbot of peftminfter, and all his Predeceſſors, ill the diffoluion of 


&c. 4- Itought to be /ibers, free of payment of any Tithes: But if their Far- 
mersat Will, for years, cc. have paid Tithes to them (as hath been ſaid) the unity 
perpetual will not ſerve. But it was asked, What if the Appropriation were made 
in the times of Ed. 4. H, 6. H 4. R-2. Ed. 3. G&c. andyetin Law, within 
time of memory; and unity had continued from the time of the Appropriation un- 
til the diſſolution, and Tithes were never paid, neither by the Abbots, cc. or their 
Farmers : Should not the Statute extend to theſe cauſes ? And it was anſwered, No, 
upon the point of unity ; For if he will haveaidof the Act of 31 Hen.8. the unity 
as hath been ſaid, ought to be perpetual. But in ſuch caſe, here may be alleaged the 
ſaid branch of the At of 31 H. 8. concerning the diſcharge of payment of Tithes, 
cc. and that the Abbots, &c. time out of minde, &-c. until the diſſolution, have 
held the Land diſcharged of Tithes (as he may well preſcribe by the Common Law) 
and give ſuch evidence, that he may approve it: And fo if in truth, the Land be 
diſcharged, he hath ſufficient remedy to relieve himfelsE See the Biſhop of i- 
chefters cale, in the Second Part of my Reports : But if the Abbey or Priory, &<c. 
were founded within time of , there he cannot preſcribe at all. And for- 
aſmuch as in the principal caſe, the Appropriation was made in 20 H. 8. fo that it 
appeareth to the Court, that before that time the Two and twenty Acres were 
charged with Tithes; for of Common Right, Tithes ought to be paid: For that 
cauſe the Cheif Juſtice did conclude, That the Two andewenty Acres were as this 
caſe is chargeable with Tithes; bur if the parties be not herewith ſatisfied, they 
may begin again: For inas much as the Intormation, as it is reſolved, is good , and 
the Plea, Pro conſultatione habends, altogether inſufficient; and the Verdi& imper- 
tinent to the iſſue, they would not grant a conſultation, and thereunto the whole 
Court agreed. 


Mich, v1 FAC. 


Vhich is entred in the 
Poſche, 11 Jac. Ror. 2559. 


Do&tor Grants Caſe, 


He Caſe was, That Gabriel Grant, DoRor in Divinity, Parſon of the Pariſh 

of St Leonard in Foſterlane, Infre precinitam Santfli Martini the Grand, 

did Libel in the Spiritual Court before Door H{after, Official of the Dean 

and oor of x7 pt againſt £dwerd Tailor, Farmer of a great 

and ancient Houle, called | ns Houſe, within the Precin& of St. Afartins le 
Grend, |ate parcel of the poſſeſſions of the Abbot of we-fiminfter : And alleaged, 
That every Pariſhioner or itant, having, or occupied a Manſion-Houfe, Shops, 
TO Con cbr am within þ, on Pariſh ot Bennet, within 
» Martins le Grand, ry quarter of , artthe Feaſts of Fafter, the 
Birth of Chriſt, Sc chu the Baptiſt, and St Michael, time out of minde, &-c. or at 
ion, Dotation, and EreRion of the'faid ReRory of St Leo- 
»ard, by equal portions to the Parſons of the ſaid ReQory for the time being , 
Nomine & loco decimarnum ſnarum, juxta ratam cujuſlibet vigiari ſolidat* reddit us 
per annum, ex qualibet bujuſmods dome, ſhops, ſolar”, cellar. five ftabulo fic tent* 
o—_ ſolides leg alis monets Anglie,5c. And that the 
laid Edward T asler and his Family, did dwell in the ſaid Houſe three years, and had 
the ſame for the ſame time Sub axnxali reddira ſexdecim librarum (en (al- 
Two ſhillings in the pound, &&c. The 
ion to the Courr, 


Common Pleas, 


the 


Fas 
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the Gajd Monaſtery which was An. ;0 H8. had hed the faid Houſe diſcharged of mA 1; tbe | 
Tithes, and allgaged che Statute of 31 H.8, concerning the diſcharge of payment # ? / I 


of Tithes, and conveyed. to hunſelf a leaſe for years, and thereupon had a Pro-f#: 
hibition, to which the ſaid Door Graxr approved, and T ailer declared againit / 
him to the effeR atoreſaid, and Doctor Grazr traverſed the faid Preſcription of dif-"Y fo 


charge of Tiches; whereupon Iflue was joyned, and tryed before me in London fo 4 þ , C ; 
faid | 


Dottor Grarr : And now,it was moved by Tailors Council . That upon the 
Libel, no Conſulcation. ought to bave been granted ;, for of common righr, ne 
Tithes ought co be paid for Houſes of Habiration, nor for any Rent reſerved upon 
any Leaſe of them, for Tithes ought to be paid of things which grow and renew 
year by year by theaQ of God, Vide Regifter. 546: _F.N-B.53- tit. Diſnves 16, 
and not for dwelling-houſes, or of Rents iſſuing out of Lands, reſerved and created 
onely and meerly by the At of the : Andiherefore in the City of Lendor, 
the Parſons have Two WL, Aj eight pence in the pound, cc. in name of Tithes , 
but the ſame is by Decree Anne 1535- which is enaQted and confirmed by Au- 
thority- of Parliament, Az. 37 H. 8, c. 12. But St, Martins le Grand is not inclu- 
- ded within the faid Decree and AR, for the ſame is within Loxdox, and rot of it 
and therefore ir remaineth at the Common Law, And in 30 E4 3. fol 1.4. a 
38 Ed. 3. fel.' 3. by Fincbdes it is aid, That the profits of the Churches in Londox, -. 
are the Oblations and Obventions. = | WI: 

Burt it was reſolved by the whole Courr, That a Conſultation ſhould be granted, 
for it may have a lawful beginning, for it may be, that for all the Tithes of the 
Land, upon which the Houſes are built, this Aſadys .drgimends, hath. time our of 
minde been paid; and alchough the fame be after builc, it ſhall not take away the 
right of the Parſon in ſuch caſe. And becauſe it mighe have a lawful beginning, 
and that the ame hach-been uſed time out of minde, cc. For this cauſe it was re- 
ſolved, That a Conſulcatien ſhould be granted. ISM ' | 

It was reſolved, That for theſe moneys he might ſue in the Eccleſiaſtical Court, {6} 
becauſe they are in the nature of Tithes, wiz. Afodas decimand; ; and every ancient, 
City and Borough hath for the moſt part ſuch Cuſtom De avodo decimand; for their 
Houſes, for che maincenance of their Parſon. wy |: 

And as to the opinions in 30 Ed: 3- and38 Ed.3. it was faid, That Obventio 
dicitnr ab ebveniends, and includeth Oblations, Rengs, or other Revenues, which 
may well agree with the Reſolution before, and Bd Conſulcation was 
Sranred. 


—_— 
— 


Mich. 11 FAC. | | X F177] 
Sir Henry Nevils Caſe. 


other Towns in his Demeſn as of Fee ; whereof a Houſe; a yard of 1 
reen Acres of Lands were parcel. . And Alexander Goodcrome alleaged a i 
this manner, viz. That in the faid Manor of oo CER, and time 
fminde, ec, here was a Cuſtomary Manor, viz. Mane os Fane which 
Manor of 3rficld, for all the time aforeſaid, did conſiſt of Demeſn Lands, and 
Services Cuſtomary, viz. Of the aforeſaid eoge, and yard of Land, and 

eighteen Acres of Land, and all Rents and other the a euſtomary 
Warfield, to the faid cuſto nor appertaining , . Erq:  temepers q# 
Oh Mics A IRIS oe: divers parcels of the ſaid Meſſuage, 
0 aforelaid, and 0 id exghteen Acres, were cuſtomary Lan 
faid Manor of #arfield; and demiſed _— by df Contr 

2444 
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/4 «1 +44nd time out of minde, ec. there hath been a 


, 
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- Manor of Wargreve . 
© demiſed and demilable Copy of Court Roll of the ſaid Manor of wargravr, by 


_ {Jordof the Manor of rfl 


faid Manor of Warfield, by the Lord of the ſaid Manor, or by the Steward of the 
Lord of the faid Manor, for the time deing, to divers ns willing to take the 
ſame, in Fee-ſimple, for life or years, at the will of the Lord, according to the 
cuſtom of the ſaid Manor, &e. And that the ſaid Manor of Warfield, is, and for al) 
the time aforeſaid, was parcel of the ſaid Manor of W.rgrave, holden of the ſaid 
Copy of Court Roll of the ſaid Manor of Waergrave, ard 


the Lord of the ſaid Manor, or by his Steward for the time being , to any perſon 
or perſons willing to accept the ſame, in Fee-ſimple, for life or;years, at the Will of 
the Lord, according to the cuſtom of the faid Manor of Wargreve, by the name 
of one Meſſuage, and one yard of Land, and of eighteen Acres of Land, and all 
Rents, and other appurtenancesin Warfield 

And Sir Hewry Nevil at the Conrt of his Manor of wargreve, An. 28 Eliz. did 
grant to Robert Albany the Manor of Warfield, by the name of Vnin Meſſnagii, n- 
mim virgate terre & 16 Ac. terre, Of emnines reddir” & alieruw pertin' is Wo field 
To have and to hold to the faid Reberr A and his heirs, at the Will of the 
of the Manor of wergreve, according te the Cuſtom of the fame Manor : And 
the ſaid ena fade faid, That within the faid Manor of wagrev:there is, 
That every Cuſtomary 
1d, by bis Steward, hath uſed and accuſtomed to hold 
a Court within the faid Manor of #arfi-/d, for and concerning his Cuſtomary Te- 
nants of the ſaid Manor of werfield, according to the Cuſtom of the faid Manor 
of Warfield : And that the ſaid rwo Acres, with the a in which, &c. 
are, and time ont of minde, oc. were parcel of the id Manor of 
Werficld, and demiſed and demifable, &c. And the faid Groderowe did claim by 
Grant, by Copy, the faid two Acres made by the Steward of the Lord of the ſaid 


Cuſtomary Manor of Warficld ; and iffue was taken. Whether within the (aid 
Manor of Wargrave there is, and time our of, cc. there was a Cuſt Manor, 
viz., The Manor of yarfield defniſed and demifable by Copy of Court Roll of the 


ſaid Manor of wergreve, provided, cc. And the Viſne was De vicizeto Maneris 
de Wargrave , and the tryal was at the Bar, and the iſfue was found for Goodcrome 
the Plaintiff , viz. That there was ſuch a Manor ; and it was moved in 
Arreſt of Jud Thar there could not be fuch a Manor by Law ; 
for of a Copihold (which is bur a tenure at will) there cannot be Lord, and 
Tenant ; but of a Freehold at the Commen Law. 

But it was reſolved by the whole Court, That a Cuſtomary Manor may be holden 
by Copy, and ſuch C Lord may hold Courts, and grant Copies, and fuch 
Cuſtomary Manor ſhall paſs by Surrender and Admittance, and fines ſhall be paid 
ow Co 56 —_ upon A as OO. Sou there may be Lord 
C , Meſn, Cuſtomary Tenanc, as well in caſe where the Mefualty is a 
Tenanc at Wil according to the cuſtom of rhe Manor, as well as where Sas fs A 
Tenancyat Will, at the Common Law of a Manor. And if fuch Cuſtomary Manor 
be forfeited, the Lord ſhall have the Cuſtoms and Services appertaining to it; As if 
Tenant at Will of a Manor grant Copies, and reſerve Rents and Services, theſe 
Rents and Services are annexed to the Manor, and ſhall attend upon the owner of 
the Manor after the will determined, that the Lord of the Manor doth 
riot claim by or under, bur above him and wi I TmDe: Soin caſc 
of him who is Tenant for life or of a Manor, the Rents and Services reſerved 
by them, ſhall go to them inthe Reverſion : And fo note a difference berwixt a Re- 
ſervationatrhe Commen Law, and by rhe Cuſtom of the Manor. And afterwards 
« Writ of Error was brought, and che fame macter affi for Error, which was 
clearly over-rated by the whole Court of Kizg: Bench; and Exception was alſo 
taken to the Viſne, that it ſhould be alſo of .»Se/d, but it was not allowed ; for 
theiſfueriſeth apon che Cuſtom within the Manor of Fargreve, and it appeareth 
tharthe Tenants in Forfie[dare parcel of the Manor of Wargreve; and thereupon 
the ' nt was affirmed : Andit was faid cha che Manor of Ailefaw in the 
Conntyof Norfolk, is bolden by Py, andother Manors in other places. 
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Hil. 11 FA C. 
Doctor Ayrays Caſe, 


Ohn Alcock, Gentleman, brought an ARtion of Treſpaſs againit Hewry Ayray, 

Dottor of Divinity, William Withaw, William Parſons, and Thomas Prieſt 

(which Plea began in the Kings Bench, Trin. 9 Jac. Regis, Rot-4' 3.) And de-, 
-" clared of a Treſpaſs the firſt of Aderch, in the Eight year of the King in a 
Houſe of the Plaintiff, called the Pa Houſe, and the Plaintiffs Cloſes, viz. 
One called che Parſonage Cloſe, and containing ven Acres of Glebe Lands 
at Charieton upon Oremore, in the County of Oxford. Defendants pleaded N os 
g=«l:y, and a ſpecial Verdit was givento this effec, That the places in which, &c. 
were parcel of the Glebe of the Reory of Cherieton upon Oremore, whereof the 
faid Herry Ayray at the time of the Treſpaſs, &c. was, and yet is Parſon. And 
that King Edward the Third in the Fourteenth year of hisRe1ga by kis Lecters Pa- 
rents the Great Seal, Ad bowerem Dei, & augmentation” cultxs Divini, de gre- 
tis ſua fpeciali conceſſit & licentians dedis Roberta de Egltifield Clerice ipfins nuper 
Regis, quod ipſe in quedans Meſnagio [mo cam pertin* inOxou' in P arechia Santi Pe- 
173 1x eviente, quandam Aulem C de Schelaribus, Capelanis, & alin, perpe- 
tai temperibas daratur”, ſab nemine «Anla Scholaribus Regine dr Oxew', ”- 
nam Prepoſitam de hits Scholar” juxta erdinationew prefati Roberti inde faciend” 
gubernabirmy, conftrnere & de neve fundare, ac meſnagiuns illud cum pertix' prefatis 
Prepofite & Scholaribue dare poſſit & afſignare, Habendum & n—_— - ſob & ſue- 
cefſoribus ſwis Prepoſitis  Scbolaribus Amie illins pro cerums inbabitations 5 
tau. Et ei{dew Prepefite & Scholaribus, quod 5 


ge; 199" 0am, Vagh 
5p weſnagium prediium 4 pre- 
fate Roberto recipere peſſins & tenere fibi — —__— ſaws prediflic, ficnt preds- 
Huw off, tenere preſentiuns licentiam fimiliter dedinwns fjecialem, Et memeratens 
eAnleaw cum Prepofpte & caterts ſocits per eleflionem in faturum habitentibus & me- 
rantibus in cadem, ques ad verum Colleginw erigimss & exifters extune prepenimns, 
& =t Collegium licut um & approbatum agnoſcimns, autiuritate neftra plena qua peſ.. 
[awnr, acceptemns, ratificeamns, & confi mannns t . Statm- de terris & tenementis 
ad manum mortuam nou ponendis edit", aut quocungque alio ftlatuto vel erdinatione in 
contrarium ſatlum non ebflante. Nolentes quod predsins Roberta vel beredes (mi, 
ſeu preſatus Prepefitns & Scholares ant [neceſſeres [wi rations premiſſeruw, Fc. occar 
fSonent ary, woleft ext wr 3n _— [ew freventay, Cc. 

Further they found, King ewes that now is, 11 Oftober, Anne 8. of his 
Reign, had exemplified under the Great Seal the ſaid Charter in the Records of the 
Chancery, enrolled in the Tower of Londen, And inthe Exemplication, the Clauſe 
of ſab nowine, Was , [ab nemine Anle Regina de Oxen', Whereas in the Char- 
rer Was /ub nomine «Anle Schelariums Regine ;, {0 that this word (Schelcriam) was 
in that Clauſe omitted. 


And further they found; That the faid Rebert Eglerfield, Poſtta virture licen 


tis predifte funlevist Collegium preditt in Oxon prediftf, + condidit diverſas 
leges & ftatuta pro apes Collegii preditts & ſcholarinw in ts alecat” & alli 
cand* proxt pater ex Rutulo patentinns de Anno 1 Regia Rich. 2. 7auratoribas pre- 
ils in evidence” oftenſ*;, the Tenor of which is entred in the ſpecial Verdict in bec 
verba : By which ica h; That the ſaid Robert de Eglesfield by the faid Char- 
rer did nominate the ſaid Colledge; Azls Regine eternaliter neminena', and Sche- 
Lares alſo he nominated in divers places Fecis;, and by the faid Deed conſtituted 
divers Ordinances and Starutes, for the better Government of the ſaid Colledge. 
And the Jury further found, That King Hezry the Eight was ſeiſed of the Advow- 
fon of Char/ctow upon Oremore aforeſaid, in Fee in the right of his Crown, and 
4 July. 35 of his Reign, granted the faid Advowſon to Richerd Andrews and Niche 
lu Temple, and their Heits, who by their Deed 8 Jay, 35. granted the ſaid Ad- 
vowfon to Wifliem d: Devenif, and Francis Shaw, and their Heirs. And that 

Qq qUqq 2 8 }uly, 
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oh 8 7ly, 1509. one Hugh Hodgeſon twac Prepoſuns Anle pred” &+ Scholares rjeſlem 


Cel:gis for Aule ; and the other miſprifions, 


Anle, per nomina Hugenss prepefit” Collegis Regine tn Univer fitate Oxonie & So- 
cioram & Scholarinm tjuſdem Cellegii, by their Deed under their Common Seal, 
did preſent one Aer Scot to the ſaid Church,then void, who was admitced,inſtituted, 
and induted; and that the faid Aſhen Sror, 20 May, Amno 10 Elizabeth, (the ſaid 
Allen then being Parſon of the faid Church, and Provoſt of the ſaid Hall) by his 
Need demiſed the ſaid Reftory of Charleron upon Otemore tO William Shilling ford 
for Eighty one years, and afterwards, wiz, the thirtieth day of the ſame moneth of 
May The Provoſt of the Hall or Colledge aforeſaid, and the Scholars of the ſaid 
Hall, by the name of Provoſt, Fellows, and Schollars of the Hall or Colledge of 
the 2ween in the Univerfity of Oxford, Patrons of the Retory of the Church of 
C har {cron [apr Oremore, by wer under their Common Seal, confrrmed the ſame 
Demiſe ; and chat HgbBiſhop of @.xford, Ordinary of the faid place, contumed 
it alſo 2n.che faid tenth year, inthe life of the faid xe Scer ; and that Aber Scir 
died. Afrer whoſe dearth, the ſaid Heavy Ayray was , the faid Church be 


ing chen voud, preſented, and inducted 3 and that faid Henry Alcock 
had the Eſtate and Intereſt of the faid Wiliew Shillingford, who centred into the 
faid R , and was thereof And that the faid Henry Ajray then be- 
ing Parſon, and the other by his commandment catred unto the Tenc- 


ments, in whuch, ec. "upon the poſſeſiton of the ſaid Henry eAlcock; and the 
Queſtion which the Jury referred co the Court, was, Whether the ſaid Deguic of the 
faid Rectory, were well confirmed or not. And it was objected, That as we!l the 
faid Confirmation, asthe fad Preſentation, were utterly void , by reaſon of the 
miſtaking of the true name of the Corporation: And therefore the firſt Queſtion 
which was made, was, What was the true name of the Corporation; and they 
conceived, That the true name of the on was Prepoſcrns & Scholarer 
Anls Scholariam Regine dr Oxen;, and that namethey avliected out of the words of 
the Charter it ſelf, the King did Licence the fard Reborr Eglerppeld tO Found 
Quendem Avlam Collegialew te Schelaribur, Þc. ſnub nomeine Aulc Scholarium Ke 
gize de Oxon', que per anaxs Prepoſitum de diflis Schularibar , &c. gabernabunr. 
Thenthe ſame being the true name, betwixt the true name of the Corporation and 
the ſaid Confirmation, five differences were obſerved, three in Addituon, oncin Al 
teration, and onein Omiſhon. 

In Addition, firit of the word (Seriormm) for the Confirmation is, Provoſt, 
Fellows, and Schollars, where it ſhould be Provoſt and Schollars. 

Secondly, Of thele words, (vel Collegii.) 

Thirdly, Of this word (Univerfrare. 

In Alteration, viz. (de) for (in) for the true name of the Corporation was az 
Oxon. And the Confirmation was in TVaiver fiate Oxon. 

In Omutlion, of this word (Schbolariaw) ina Material place, where it ſhould be 
Arle Schelarium Regine, iltCis Aulea Reg ine. 

And inthe Pr ion, divers variances were obſerved; one Alteration, viz. 
in Addition, Alceration and Omiſhon. 
_ And all theſe werg argued at the Bar by Coventry and George Croke, on the 
Plaintiffs part, and by Thewas Crew and Telverton, Solicicor for the Defendant , 
andall the mags mms ea wererefolved by all the Juſtices to be without 
any on, and not worthy of Argument , were not of any force to um- 
peach the ſaid Confirmation or Preſentation : And the ales die had any 
{ruple, was the ſaid Variance of leaving out (Scholariam) after this word (As/:.) 
And the ſame doth depend onely upon the conſideration of the true name of che 
Corporation; and what drverlicy was betwixt this Caſe, and the Cafe of Fir 
and Boys, reported by me inthe Tenth Part of my Reports, in the Caſe of the Major 
and Burgeſles of Lyme, which you may ce there; which Caſe was affirmed by all 


And yet it was reſolved, That inthe Cafe at Bar, as well the Confirmation as 
the Preſentation, was good enough, notwithſtanding the Omiſlion of the Iterati- 
on of this word: (Scholarium. ) For it was reſolved, That upon confideration of 
the faid Charter of King Edwerd the Third, and of the ſaid Inſtrument of the ſaid 
Robirt 


the Juſtices to be 
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Robere de Egtrifield, the true name of the Corporation was Prepoſiras & Scholares 
Anle Regine de Oxon; for it appeareth by the Charter, it ſelf required onely once 
Scholaves, and not any double iteration of it (which was ſaid was Ocalnus qu:ftionis ) 
and that for divers Reaſons. | 

1. That in the clauſe of /ab »:105»e, this word was but once mentioned. 

2. Alhough that inthe /#b nomine it is laid Awle Scholarium Regine. yet in 
Conſtruction, as in many Caſes is uſed, it ought to precede theſe words Aule Re- 
gine; and that for three Cauſes 

Hrit, Otherwiſe it ſhould be a ſole Corporation conſiſting upon a Provoſt one- 
ly ; for then the Corporation ſhould be per namen Prepefiti Anle Scholarium Re 
gine, and not a Corporation aggregate of many, as every one hath agreed ir 
WAS. 


nabitzwy ; So that it clearly appeareth, that this word (Scholaver) was bur once 
mentioned in the Corporation. : 

Thirdly, Such conſtruction is directly by the three Interpreters Omns excep- 
tiene mejores, viz. Of Edwardthe Third, in his Charter, the faid Founder Robere 
Eglesficld in his Inſtrument of Foundation, and the Incorporation it ſelf. 


1. Inthe Charter in the next fubſequenrt words, it is ſaid, Ac Meſnaginw ink ha 


cam pertin' prefat. Preprfits & Scholaribus dave paſſe. cc. Where theſe- words 


5 


[6] 


1 # 
Secondly, Preſently after thele words, Sub nowine Aule Scholarium Regines) © hn. 4 


theſe wordsare added, Yue per nunm Prepofirum de diftis Schalaribus, fc. guber- >, ( 5/04 © bs 


—_—_— 4 
* 


# _d - 
Jo &* 


Prepeſets &- Scholares are jyoyned together ; alſo there the Habendurs is Habendum | 


& renendum fobs ſmcceſſoribus ſur,Prepefitis & Sthnlaribus Anla ilims. In which 
words the King not onely doth conjoyn the faid words together, but aifo the King 
giverh precedency to this word Scholaribar, before <Aulz ilix:, and no mention of 
theſe words after, alſo Nolentes quod prefat. Prepefitns & Scholares aut ſucceſſorrs 
«s, Oc 
h 2. In the Inſtrument of the ſaid mmm 0 Err R 9s, 

Regine,and not Auls Schelarium 
Kegone arernaliter neninands. 


And as to the other Variances, it was reſolved, That none of them were 


material. 
For furlt, Nomen eft quaſs rei wotemen, and 


exvine ſunt note rerum, and were 


invented NPE ;.and in the Cade at Bar, 
the Colledge was called by fuch name chat it might be well daitioguiſhed from c 
other Colledge in the fame Umverity. Pa 


Secondly, Alkhengh it be faid in 21 Ed 4. 5 5. and other Books, that the name 
of Incorporation is kke the name of Baptiſm: Yetif the perſon be fo diſcribed, 
that he may be certainly known from other the Omnuition, or in ſome Cale 
the muſtaking of the name of Baptiſm ſhall nor avord the Grant, as a gift Onmiber 
filis 7. S. or primogenire filio Þ. $, or axons of }. S. or filia of 7. S. when there is 
but one, cc." 374.6. 10. 11 Ed4- 2. © 18 Ed g. 30 Ed.q.18 12 Af. 16. 
- andin 27 Ed 3. 38s. Thenameof Baptiſm of the Abbor of w. was Rich:rws. and 
he by the name of Richerdus, Abbot of x. made a Grant , and although his 
name of Baptiſm was mift yet becauſe the other words, vie. Abbot of xs. 
did certainly deſcrtbe the n; for this cauſe the Graar, notwithſtanding the 
miſtaking of rhe name of Baptiſm, wasgood. Sout 2 Grant be made to f.S. E: 
Alarg arete nxori ſue, Where the —— ortf. FS. Er Afaricr 
tt arors /ne, where the Wives name 15 Aſariew; yet Uh Grant is good ; — 

the 
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the name of Baptiſm be miſtaken, becauſe wxori ſue is a certain deſcription of the 
perſon, 1 H.s. 8. 46 Ed-3.22. 1 Afi. 1: Mf-16& 9H.7.9. 3 H.6. 25. 
12k 2, Fedffments & Faits 58. 22 Ed. 3. Brief 936. 9Ed. 3.14. 46Ed.3. 
22. 14 F;.-.21. $o (King) 1s a name of Incorporation z yeta Grant made to 
the King by the name of (Soveraigh Lord fame: ) omitting this word King, is good 
enough : For, Nshil facit error neminu cumde corpore conftat , and this was an 01d 
and conſtant -opinion 1n the Caſe of Corporations. And therefore in 16 Ed.;. 66, 
6=. 1/abil, Queen of Eng/and, brought a Writ of Covenant againſt w1i#5-m, Prior 
of Cevertry ; for that Hagh, Prior of Coventry, his Predeceffor, and his Covent, 
did ſubmit themſelves to the Award of the faid Queen and her Council, for the 
Heritage which was of R. N. m{' _— Et _ adjacentibwe ;, and of the 
Queens Tenements in Coventry, and of thoſe which were in aid of her, and alſo 
of the Tenements of the Prior of Coventry, and which were in aid of him , and 
the Deed of Covenant, was Hzghb, Prior of our Lady of (ovextry. Aſmtford who 
was of Council with the Defendant, you have omitted in your Writ and Count 
(Our Lady) Judgment for the variance berwixt the Corporation and the Specialty : 
To which Green of the Plaintiffs Council faid, That the Prior, and alſo the Chnrch 
of (ovestry, is founded by the name of St Michael, and folcannot havea Wrx 
according to the Specialty; for you may abate the Writ, notwithſtanding the Deed 
ſhall be good; and Mmrford by the Rule of the Court was putto Anſwer, for 
which cauſe he pleaded other matter. So that in thoſe days the miſtaking of the 
name of the Saint, to whom the Corporation was dedicated, was not ſufficient to 
make void the Deed ; becauſethat Hagh, Prior of Coventry, was a certain deſcrip- 
tion of the Corporation : But he mightabate the Writ, becauſe he might purchaſe 
another Writ. See F. N. B. inthe Writ de Corodio babendo , the name of the Saint 
omitted. - : 

And where there was a Prior of Our Lady of Semrhwart. and a Prior of the 
Trinity Of Londex*, and the ſaid Prior of Our Lady of Soxthwark of oldtime by 
the name of the Cannenr of Somrbwark, granted by their Deed to the other Prior, 
by the name of Cennens of London , An Annuity, &c.- The fame was adjudged 
good in17 Ed.3 32. Foralthough 60s mn name of the Corporation was not 
purſued, and the Saint to whom the was dedicated left our , © yet becauſe that 
in truth the Prior of each of the Houſes was one of the Cannons thereof, for that 
cauſe (for as much as conſtabar de perſonzs) prudent and grave Antiquity did adjudge 
ſuch a Grant | 
+ Alfo itappearethin our Books, that the name of the Corporation of Templers, 
was, Magifter Militie Templs de Fernſalew in Anglia & confratves ſai, 3 Ed 3. 

; £1 3.36. 31 Ed.3- Try! 99. And the name of the Corporation of 
the Priory of St Johns Of Fermſalem , Prier Hoſpitalis Santti Fohannis de Jeruſalem 
in eArglia + confrates ſai, as appeareth in 44 Ed. 3. Thenthe Statute de Tem- 
plarizs 15 worthy of conſideration, Auno 17 Ed.z. inthe preamble, of which men- 
tion is made, De atinwllat* ordinums Militia Templi & de fratribus rjuſdem ordins ;, 
and in the Body of the At, Ordo Mihtic Templi & de fratribus cjuldem ordinis. 
Andit is Enacted by ſame At, Dwnod enwnie terre tenements, &c. que fwuerun difte- 
rum Templarior1m, afſignentur & liberentar ordini frawram Hoffitalu Santts } chan” 
mu fernſalem- Habend' & tenend* c3/dem Priori & frarribus C& ſmeceſſeribus ſuis, de 
Domino Rrge &+ aliis Dominis feodornws predift, per illa radems (ervicia per que fra- 
res ordimss Militia Templi ea texwerwnt ; Tn which AR, although the Makers of 
the AR do not follow the preciſe wordsof the Corporation, either of the Templers 
or Hoſpitalers , yer becauſe they were ſo certainly deſcribed, © mod conſt at de pe-+ 
ſon's, the words of the ſaid Act were ſufficient to transfer the Poſſeſſions, Aa5:ſtri 
Militia T empli.}ernſalem in Anglia & confratrum ſnorum, Priori He ffitalu $anits 
fehannu Peruſalem in Anglia & confrarribus ſuis. And fo hath it been always al- 
lowed in our Books. 1 El 3-9: 3 Ed.3.11, 5 £4.3- 36 35 H.6.46. Vide 
2 Ed. 4-24. Fohn, Abbotof D. maketh an Obligation by the name of F C. C.- 
rYicus de D. and —— and yet the Abbot is a dead perſon, asto all reſpeds, 
but to fuch Acts which he as Abbot: And a man may have a Writ of Right 
of Advowſon, De Advecatione KEcclefiedse D; andthen if there berwo- C oO 


in 


jr I "I 
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in one Town, the Tenant ſhall have the view; but if there be two Churches it 
one Town dedicated ro two ſeveral Saints, for example, St. Mary and St. Peter, 
thenif a Writ be brought de Advecatione Ecclefie Sanite Marie de D. the Tenant 
ſhall not bave the view : So by that appeareth, That in a Writ of Right of Advow- 
ſon, wherein the Advowſon of the Church ſhall be recorded, rhe Demandant may 
in his Writ, adde or omit the name of the Saint at his pleaſure. 48 E4.3. 31. 
21 Ed.3 57. 36 H.6.16. | Regiſtr. 33. & F.N.B. ay Si Prebendarins I're- 
bende de N. in Eccleſia Santli Petri Eborum, without ſaying in Eecl:fia Cats ear. Þ, 
which is in truch its right name. $o there 5» Eccleſia Santti Pauli Londen, and in 
Eccleſia beats Marie Linceln' Fc. And in1$ Ed.3. fol. 19. & 11, the Caſe was; 
That in the Town of Tofi-Newton there was two Churches, one,of St Afichae!; 
the other of St. Perer and St. Pax/: And the truth was, That Toft- Newton was 
one Town, and in that was a Church known by the name of the Church of Tor. 
Newton; and in Newton, which was a Hamlet of Toft-Newron, was another Church 
known by the name of Newton onely ,, and there a Pure iwpedit was brought ad 
Ecclefiam de Toft-Newtisn, without ſaying more, and well, althou h the Saint was 
omitred ; becauſe there was a ſufficient difference by which the Church, whereof 
the Writ is brought, may be known. And therefore #;/by, Cheif Juſtice, who 
gave the Rule, ſaid, That the Church is certain enough , for which cauſe, anſwer, 
And there Iſſue was taken not of the name of the Town, bur of the ſirname of che 
Church, viz That there were two Churches 'in Tofr- Newton, without that char 
any of the Churches beareth the name of Newton. Andin 17 Ed. 3. 48. one was 
named Burgenfis de nove Caftre ſuper Tinam, and Exception was taken, That Bor- 
ger ought to be of a Town certain, and not of a Caſtle, Sed vox afocatar ; fo. the 
ancient Judges of che Law did reje&t furh niceties concerning Appellations or 
Names. X 

And as tothe Addition of this word (Secioram) inthe Preſentation, the fame 
doth not impeach the Preſentation ; for notwithſtanding this Addition, the Col- 
ledge is certainly enough deſcribed, chat it may be diſtinguiſhed from every other ; 

for any thing that appeareth inthe Caſe, Socis & Scholares may be Synonems : 
And in the faid er, the King nameth Scholares by the name of Secis, Vide 
20 Ed. 4-20. according to the Reſolution. 

And for the Addition of (Un5verfitare) it was clearly over-ruled, as before ir 
was in the ſaid Caſe of Fiber and Boys, and for the Reaſons and there re- 

So for the Addition of theſe words (Fel Collegi;) after this word (Ho and (47) 
for putting of this word (Collegis) in the place of (eAn/e) none of theſe have * 
any colour of any material variance, but they are the ſame re & ſex/». And the 
_ King Edward the Third in his Charter called the faid Hall a Colledge, asin 

iT is. 

And I have the briefer —_—_ this Cafe, becauſe Thave publiſhed the Caſe 
of the Major and Burgeſſes of Zynxe, in the laſt Part of my Comment eries, which 
ſtands in effe& upon the ſame Argument; and diyers Judgments cired there, do 
tend co the ſame end. 


OY COS CUT _—_— A— 
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Nan Ejofliene fowe herween obu Weeyal Plaintiff, and Heary Har 
and Barbers is Wife, el ro which Re 
in the Kings Bench. The Plaunriff 
Eſquire, and Elizabeth his Wife, :4 May, Anne 
«pad Bredew, in the County of Leiceftrr, by thei 
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demiſed to the ſaid Fob, a Houſe, thirty Acres of Land, ten Acres of Meadow, and 
twelve Acres of Paſture, with che appurtenances in Workington in Parochia de 
Bredey, inthe County aforeſaid : And alſo anew capelam cur pertin' in Workington 
in Parochia de Bredon predift', nec non cemnes & pads decimas quaſcur que 1x- 
nuatim provenient” ix Workington & Willeſdon preditfÞ 3n Parochia de Breder pr itt 
in Cow preditt” per nomina totins iis Meſnagii, cam omnibus domib 1a , 5c. 4s 
ſos terrws, pratrs, paſtnr', communis, & hereatamentss illic pertinen” in camp (cu 
hamlet” de Workington in Parechia de Bredon in com' predii”, ac ctiam per n mir, 
omxinum & cnmmimedar um decimar un Guar umenngue anznatim creſcen” in hamle!” 7; 
Workington + Willeſdon in predi” Parochia de Bredon, cums pertin”, haberi” 
texend* tenementa & decimas predii* rum pertin”, from the Feaſt of the Anruncia- 
tion of our Lady, then laſt paſt, for ſeven years ; by force whereof, the ſaid 7.L, 
Wirral in tenementa & decimas predifta, 24 die Mair, Anne 11, ſmpracitt inravic, 
+ fait inde poſſeſſ. quenſque prediff Henricus © Barbara poſteas, viz. Eocem 2. 
die Mais, Anna 11. ſupradifte apnd Breden predift vi + armu in tenementa + dicin 


- ipfine Fobannss inde intrevernnt, and 41d 


mas predift' cam pertinen' ſuper pc([efſtonem 
eje& him to his d es gr, n - And upon Nr guilty pleaded, the Jury 


gave a ſpecial Verdict to this effeRt.. Beaumont, Krught, was ſeiſed in Fee of 
the Manor of Gracedies, in the County of Leicefter, and held the ſame of the King 
by Knights Service in capite; and was alſo ſeiſed in Fee of the Mator of Nurmar 
r9», inthe County of Derby, and heldtheſame of the King by Knights Service ;« 
capire. And the firſt day of Oftber, 2 Jacobi, by Indenture, bearing date the ſame 
day and, year, in conſideration of a marriage to be folemnized between him and 
Barbara Fawnt ; and for the advancement and preferment in living of fuch Iſſue 
which he and the faid Barbare ſhould have, did Covenant and Grant with aA=drew 
Neel and Herzry Haſtings, Knights, and their Heirs, That the faid Hery Braw 
wont and his Heirs, would ſtand ſeiſed of the ſaid Manors, to the uſes following, 
viz. Of the ſaid Manor of Gracedies to the uſe of the ſaid Horry Beanmont, and 
the Heirs males of the body of the ſaid Hey, upon the body of che faid Barbara 
to be begotten , and afterwards ro the uſe of Fohn Beaumont, bis ſecond Brother 
and the Heirs-males of his body ; and after to the uſe of Francis Branment his 
yonger Brother, and the Heirs-males of his body, and afterwards t6 rhe uſe of the 
right Heirs of the ſaid Sir Hexyy ; And of the Manor of Noermanten to the uſe of 
the ſaid Hexry and Barbera for the Joynture of the faid Barbers, andto the Heirs 
of the body of the ſaid Henry; and afterwards to the uſe of the ſaid Fobu Bear 
ment, and $0 the Heirs-males of his body, and afterwards to the uſe of the righr 
mm of the ſaid Sir Henry : And afterwards the ſaid Sir Hem married the ſaid 
Barbara: 

. Andthe Jury further found, That one Edward Sharp was feiſed in Fee of the 
fid Tenements and Tithes ſpeci in the Declaration, &c. and held chem of our 
Soveraign Lord the King, as of his Manor of £aft-Greenwich in Free-Soccage by 
realty onely, and 7 Maris, Anxo 3. Domini Regus nunc, by his Indenture, bearing 
date the ſame day and year, and enrolled according to the Statute, in confideration 
of One thouſand two hundred and twenty pounds, bargained and fold unto the ſaid 
Sir Hewy Beawmont and his Heirs, the ſaid Tenements and Tithes, in which, &c- 
by force whereof heentred, and was ſeiſed thereof in his Demeſn as of Fee. And 
afterwards the ſaid Sir Henry, 7 July, Anno 3- made his laſt Will and Teſtament in 
writing, and thereby deviſed that his Executors ſhould fell the faid Tenements and 
Tithes, in which, &c. And made his Siſter E/;zabeth, Johns Town, and Edward 
Sharp, his Executors. And the ſaid Sir Henry fo being ſeiſed of the Manors, Tevc- 
ments, and Tithes, as is ——_— Znly, Anne 3. ſupradifte, died thereot ſeiſed, 
having Iſſue on the body of the ſaid Barbers, one Barbers his Daughter and Heir 
And that the faid Manor of Graecediew at the time of the making of the ſaid Inder- 
ture, and at thetime of the death of che faid Sir Henry, was of the yearly value of 
thirty pound, and that the Manor of Normanton was then of the yearly value of 
eighteen pound, and that the Tenements and Tithes, in which, &-c. were then of 
the yearly value of three pound : And that the faid Executors for » ſoldthe 


Tenemetcs and Tithes, in which, &c. to Theme Wreck, Eſquire , and prillie» 
| T oW/e, 
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Towſe, Eſquire, and their Heirs, who conveyed them to Elizabeth, one of the 
faid Executors, and her Heirs, who married Thema: $:ylyerd, who made the Leaſe, 
ſpecified in the Declaration to the Plaintiff, Proar, cc. by force, whereof the ſaid 
Zobn Wirral eatred inco the ſaid Tenements and Tithes, "in which, ec. and was 
thereof, till che Defendants Ys & arm into the Tenements and Tithes did 
enter and eje& the Plaintiff, and ſo ejeRed and pur our of his poſſeſlion,, did hold him 
our, and yet do hold him out : And if upon the whole marrer the Defendancs were 
puilty, or nor, the Jury prayed the Advice of the Court. __ And after that this Caſe -/ 
d been argued in ſeveral Terms at the Bar, andrhis Tertn by the Juſtices at the 
Bench, Ir received the fame Reſolution which was in Lovies Caſe, which I have 
liſhed in the Ninth Part of my Reports, andrhetefore I will make a mere Sum- 
Report of rhis Caſe. | 
And in this Caſe it was firſt refolved, That if the Kings Tenant by Knights 
Service in capite, convey his Lands holden ix capite, to one of his ſons in Fee, or to 
the uſe of his Wiſe in Fee, cc. and afterwards he. purchaſeth Lands holden in ' 
Soccage, That in this Caſe he may by his Will in Writing, deviſe altthe Land in 2 
Soccage for the Reaſons and Caules in the ſaid Lovies Caſe, 7 tad 
| Secondly, That the Reverſion of the Fee which the ſaid Sir Heery hath expe&-\*" | 
ant upon the Eſtates in Tail, ſhall hinder the Deviſe of che other Lands for a third 9<- + — A 
of the other Lands bolden in Soccage , alrhough upon the Creation of the 7 , ta goo 
id Eſtate of the Manor of Nermantes, to him and his Wife, and the Heirs of his/**< © , A 
, the King isto have a third partin Ward thelife of the Wife, by the Stature, 
for the ſame Eſtate, upon which the Reyerſion doth depend ; and hit bea 
fick Reverſion withour Rent, or any profit. 
Thirdly, That alchough the Reverſion of the Fee doth continue in him, yet he [5] 
may deviſe rwo parts of the Lands new purchaſed, and if he grant over the Rever- 
ſion in Fee, he might have deviſed all the Land in purchaſed after. 
Fourthly, That he hath executed his power for more then two parts, 
to the uſe of his Wife, yet for the Lands in ang which he purchaſeth afiht (i7 
the Reverſion had not continued in him) he might have deviſed the whole, notwi 
ſtanding the Execution of his power before: And for as much as the Reverſion of 
the Fee doth continue in the Caſe at Bar, the Deviſe was good for twoparts, and 
rhe ſame Rea ons were given for all theſe Reſolutions in that Caſe at Bar, which are 
reported in Lovies Caſe. 4» 4 
Fifthly, It was objeRted, That nothing paſſedto Fabw and Francs, Brethren of 7 »< <2 
the ſaid Sir Henzy, for two cauſes. FI Sad'd 
1. Becauſe they were not within the conſiderations expreſſed, viz, For the, ,, 2 / - 
advancement of the ſaid Barbers, and of the Iſſues which he ſhall beger on the 3 OS > 
body of the faid Barbers ; fo that the Brothers are our of the conſideration ; For Lea e206 
expre ſues facit ceſſare tacitum. And therefore if I Covenant by Decd —_—_ a on 
in conſideration ef One hundred pound paid to me by my ſon, That I will ſtand ' py 
ſeifed to the uſe of him and his Heirs, if the Deed be nor enrolled according to the 5 - 
Statute, nothing ſhall paſs, becauſe rhar the expreſs valuable conſideration doth © * ©. XD A 
take away the tacice and umplyed-confideration of blood ; and no other conſidera- © © 7 © I» 
tion can be added, then is comained inthe Deed, becauſe that the ſubſtance of the, F/T... 
Agreement is by aſſent of the parties referred to the Deed. y J co 
2. It is not found d fate, that the ſaid Jobs and Frexcy were his Brethren, and «<7 2 
ſo by the Covenant ing veſts in themin Remainder, and then when Sir Henry {5 < Ae /1 
die without Iſſue-mile, the Manor of Gracedies doth diſcend to Barbara in Fee-» » 
ſimple; ſo thar a full third part, and more doth diſcend to her: For which cauſe 
the Deviſe ſball be good for all the faid Land and Tirhes, in which, &c. holden ir 
Soccage; and ſo Judgment ſhall be given for the Plaintiff for the whole. | 
Bur it was reſolved , That the uſes were well raiſed to the Brothers in Re 
mainder , anda was cited in this Court 5s Dir. between Elizabeth Bede! 
Plaintiff, and Aficheel Bede!, Defendane , which began HE. 1 Jac Ret. 375 and 
is inthe Seventh Part of my Repore:, whereupon the Record of the Caſe was ſuch. 
Robert Bede! ſeiſed in the Fee of a Houle, &c. in facr and Langley, in the County 
of Buckingham, had iſſuc by Z/izaberb his Wife, thtee Sons, Shereof fame: __ 


Rrrrre 


——_— ——— 
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the ſecond, and the ſaid 
he ſaid Robers 


did covenant 


uſe of ta onniy and | 
chae/in Tail; and afterwa died, and all this matter was found by ſpecial 
Verdi&, and the fole queſtion of this Caſe was, If any Uſe ſhould be raiſed to F- 
lizabeth his wife. And the two objeRtions were moved againſt the wife, which have 
been made againſt the Brothers in the Caſe at Bar, By 
And it was reſolved, as to the firſt, That the conſideration that ſhe was b:; 

wife, was a in the Deed, and no other conſideration was expreſſed to raiſe 
a Uſe to her, but that ſhe was his wife : And therefore if the Caſe which hath been 

ut, ſhall be admitted, where the Father company, by ters indented with his 

n, inconſideration of One hundred pound, that he will ſtand ſeiſed to the uſe of 
him and his beirs, that in that Caſe the Deed ought to be enrolled, or nothing. 
ſhall paſs : Yet it is not to be likened to the Caſe at Bar, becauſe that there is a valu- 
able conſideration expreſſed in the Need to be given by rhe fon , bur ſo it is not in 
the Caſc at Bar. Anda eration which ſtandeth with the Deed, may be added 
notwithſtanding,that it is not contained in the Deed, as it is adj n3& 4 Pt. 
& Ma. Dyer 146. VillersCaſe, and fo refolyed inthe Firſt Part of my Reperrs, in 
HMildmay: Cale. | 

As to the ſecond, it was reſolved, That it needeth not to be added that the was 

his wife, SS Deed, Er Manifeſt probation nox wxdigent. 
Vide 13 H-4. 17. in A of Meortdanceſter. 46 Ed 3. 33 H.6.13 3 H.6.:: 
Plo. (om. in T albers Cale, e+c, tha bay. ; hora need not to be added , ard it 
it be truth ſhe was not his wife, the ſame ſhall come in of the other part: And for 
theſe cauſes it was adjudged, Thar the Uſe was well raiſed ro the ſaid wife. Upon 
which Judgment a Writ of Error was brought inthe Exchequer Chamber, Mich. 
5 Zac. after divers Arguments heard at-the Bar, the Judgment was aftirmed 
for the Reaſons and Cauſes aforeſaid, ans vece by allthe Juſtices of the C:mmen 


Pleas, and Barons of Rpchegper, 
Sixthly, It was reſolved, That for the Manor of Gracedies, the Eſtate-rail did 
vaniſh by the death of Sir Hexry; without Ifſue-male ; and therefore ſuch Eitate- 
cail which ſo vaniſheth by his death, is nor any cauſe to reſtrain the Deviſe for any 
part, as oftentimes it hath been reſolved , bur the Reverſion in Fee inthis Cale, 13 


the cauſe to reſtrain the Deviſe far the third part : So that it was reſolved upon the 


, whole matter, That the Plaintiff ſhould have Judgment for two parts againſt the 


- . /- Defendants. Bur the Cheif Juſtice well obſerving the Declaration, and the Viſne 


/ 6 4a 44.4 
"4 
or 


CI 


in the concluſion of his Argument, moved theſe Exceptions. 
I. That the Fjedione is brought De omnibus &- emnimodus decimu 1» 
Workington, 6, without yung, arbarum fe ni, lane, agnellornw, or any certainty 
the nature or quality of /; vi whereof a certain Judgment may be given, 


” ” ' nt »a«x@r Execution bad Habere facias poſſeſſiomew ;, and the ſame appeareth in the Aſliſe 
_— bs Ci” Papins (KY Decimarum, &c. in7 EdG. Dyer $4 And although 
< «A * t 


—_—_ . 


or certain number of them ſhall zot be expreſſed, for the fruitfulneſs 
or barrenneſs may encreaſe or diminiſh them, yet the ſeveral kindes ought ro be 
exprelled. Alſo u may be, that all the Tiching doth conſiſt in avedo decunexds, by 
payment of a yearly fum in fatisfaRion of Tithes, whereof no Ejeftione firme licth. 
And the Statute of 32 H. 8, which giveth che Aion for Tithes, givesit as they 
ſhould or mighrdo for Lands, bur inan ARtion for Lands, the Plaintiff ought to 
ſhew the qu or narure of them, as Land, Meadow, Paſture, Wood, &c. P ache, 
5 fee. Tees The Counteſs of Oxford braught a Writ of Dower to be endowed of 
Predial Tithes, ec. within ſuch a Town :. And in the ame Caſe tt was holden, 
That the moſt Afﬀigament. is of the third Shcaf ; for if the Garbs of che third 


part 
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part of thei Arable: Land be aftigned, jt is in the BleRtion-of the Terte-Tenanr, 
whether he will ſoy the ſame, or not. - $0 Adrch. 3 6&4 Ele. regoried by Serjeant 
{Bewdinwrior Law, in Dowerof Afolis in}«d-/mil inthe County of | the 
was of the third part Mo/entits; wit, Do on; ht Molendino per queys 
fiber aterienbratewſent, Oe... "! 

-- 24 ]r i$ nor formal © ding in Zjelme rw de wa cope bue ic ought to be 
by the name of:a Houſe-- 

-» | - 3. The Viſne was dr wicizere Parechiti de Breden, which Was ilt awarded : For 
rſt, the Leaſeand the Ejectmenc alfo are all ro be done in Breden which ſhall 
-deintended tobe a Town, znd the Houſe and Lands are alleaged to be in Working- 
in (which atfo-ſhall beraken fora Town) inthe Pariſhof Byedes ; ſorthat now it 
appeareth to the Courr, That isa Town called 8:edow; 2 Pariſh catied Bredes, 
atd wWorkirgrow a Town inthe Pariſh of /8v4dev, and theiTithes are alleaped to be 
In Wer kivgrow and F:Leſdon (which alſo ſhall-be intended to be a Town) 'i7 Pare 
cbia de B-edon + So thatthe Viine ought nor rÞ be our of "the Pariſh of Feds», bur 
out of Bredox, workjugten, and Willeſdow, forthe Viine fall be always awarded 
our of the place, which comtaineth the moſt certainty . Andalthough char working 
tow and /ieſden are. called Hamlets in rhe- », yer the Court ought to 
judge upon that which ts alleaged by he Plaintiff in "his Declaration. © And the 
mn manor thereaſon niqres og hod en wn en ns, which 


was, Thar if they Bane reverſed by a Writ of Error for 
theſe cauſes , Rh res ns = ro COME 5o Lg Reſolution cot- 
cerning che: matter in Law t. Forwhich caa(s, with the conſent of the whole Courr, 

for the cauſe aforeſaid, ne J was entred. But it was faid at the Bar, That 
ibe Comrr of Wards where 4 Bill doth-depend for this matter, (and by order of 
which Court, the matter in:Law was to be adjudged Gyms CommenTew) would 
cake order forthe — 


\.Tria. 1 42:FAC- 
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End winchombe, Eſquire, brought an Attion of Debt again Herry 
Pige, which was eatred. Trim. 11.7ac- Regis, Rot. 566: inthe Kings Bench, 
Obligation made to the Plaintiff in Sixty pound, 2 Afay, 8 fac. 
The hen demand of Oyer of the Oblignti, 07 rIS = o 
Nox oft fatum. Andie Jury gave a ſpecial Verdict co tharfſeR, Thar the 
ni0n was made to the Plaintiff in the manner he had deckred; and found the 
gation ia theſe words. Neveriac aniwers per praſentes ner Geer ginms Watkins, Gene- 
19. Hemvicuns Piget de Civitaze Oe Draper, P5me de cadem Civi 
2aie { ordweyner, teneri & oebligeri Bexeditio Winrkcond is 60 libris, 
£&c, Andin ruth, the Plazntiff was Sheriff of che Counry of Oxford, andthe con- 
dition of the Obligation was, That the faid George warkins fhould appear inthe 
Kings _—_ Paſche, to mnſwer toiange 0 Catrhy an-Pica of Treſpaſa, and 
that che was detivered by tbe ſaid Hexry as his Decd to the 
uſe of plant and that after thedelivery of theDord! theſe word follow 
Ing, viz. (ViceCon' Comctarm Ones”) were unſeried and emeriined in the fame 
writng aſter the ſaid words (pred Bemadifis Winchcomb armig”) and before the fad 
words EG before in the ſaid Obkgativn mentioned, without the 
privity or commandof the faid Benadit,, - And whether upon the 
4: 9_Bhy &c. it ſeery tothe Juſtices and Coarr, thac the faid wruing de 
the Deed of the ſaid Henry, or not, the Jury know nor, endyrny the Advice of 
the Court, &-c.. And in this caſe theſe points were reſolved. Mt” - 
Firſt, When a Legal Deed is rafſed-wheredy ic berowerd yoid, ts Gbligr 
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[5] 


That it is not 
OT mgde 


Secondly, 


& 0»*-" by thePlainniff himſelf, or 


1s not his 


Obligation be to be made to the Sheriff for appearance, &c. and in the Obligation 


legible, 
1n any. 


ce peg 
himſelf alt 
mareria}, 


thing 
oiff 


and 


whencbe Deed which is void in part 6 sxitio, 


i 7g . - 
' void Soif an Obligation raſed, 
it be drawn with a Pen and Ink 
the Deed is 
the Caſes altered 
privity : $0 if one make an Ob 
added ; and it 1s 


that a 


ereth the Devi 
yet the Deed is void; 

Deed by any of the ſaid 

Vide Dyer, 9 Elix- fel. 261 

without the privi 


Deed 


rothe 


a= 
the Plaintiff, 


W 
the word 
ſhall never make a 


of the Lldweys,, 


by any 


But if a ſtranger without his 
the principal caſe, the addirion by a 
an x point not material for any 


ph wk Pagreophery Sri 


name is left out z and after the delivery thereof, his name ts inſerted or 
eicher by the Obli _—— rs the Decd is 
by which thefirſt word cannoc be ſeen, or if 
akhough that the firſt word be 
HH | 49 mee 
Obligee himſelf, or 
gation of ren pound, - 


a , withour his 
-and after the ſealing of ic, 
15Yoid. - So if the Obhigor 
although ic be in words not 


privity atterech the 


wasgrven for the Plain- 


and ſo you will the better underſtand the Book in 14 Hen: x. fol. 25,6. And 
in this caſe it was moved. at the Bar, when a Deed ſhall be good in part, and void 
in part: Asto that, I conceive, there isa difference, when a Deed is void «6 inicss, 


when it decometh void by Misfeafance ex poſt falls. 


Ao there is a difference 


upon the , and 

when upon divers ſeveral Clauſes , and in theſe alſo there lions; whcacke 

ſeveral Clauſes are abſolute and diſtin, and when they are ſeveral, and yet the one 

hath dependency upon the other. 
AJ the firſt, 


which are agai 


diſtin&t Obligations be written 
onely is read to the Obligee 
it is good for that which was read, and 


br 


ought 


Chilli 


read to the 


Conditions endorſed 


, and he being a Layman 


it isagreed, in 14 Hes 8. 25, 26, &e. That if any of the Cove- 
nants of an Indenture, or the 
Law, and ſome good and lawful ; that in chis 
Law, are void ab initie, and the others ſtand good. 
upon one peece of Parchment, and one of chem 
an not lettered, 
inirig vod for the others : And this caſe 


an Obligation, are againſt 


the Covenants or Conditions 


So if three 
ſealeth this Deed, 


Bruduel and Pollard, in 14 Hen. £. 26. in g Hen: 5. fol. 15. One 


t for rwenty 
of che fame ſurn ; the 
read, and that he did 
ewenty 
the remnant 
holden a good 


agaiaſt another, and 


upon an Obligation 


That he was a Layman, and could noc 

which be hach vo et metas. nm pda 
an Acqdui 

the fum inthe ſaid Obli 

Plea : Which Caſe bei 

on, That if there be two adfoluce 

not 


thereof; and as to 


= OO peg warns 
an entire proveth withour queſtr 
diſtin& Clauſes in a Deed, and che one be 
and che other not, thac the Deed is good 
Clauſe which was read, and « 5=vcio void for the reſidue: And 


for the 
that the 


Deed conſiſting anentire ſum,” was void for all as it is ; H8. & 
30 Ed. 3. 31. et it was wikely done by the Defend agreed in 14 


plead thetruth of his Clients caſe, and not to leave the matter 
1n Law, when the truth of the matter would take away 
rewffe and others in the 


caſu ultiwe. In Aſiiſe before $ 1 
Deed of the Land, To have and co 


leaded a Feoffinent of the Plainriff ro him 


id ro him and his heirs, comprehending a of 
ſin, ee. And intruth, the Plaintiff was a Layman not 
made with Warrant. of 


Eſtare-tail, and that the 
che Letter of Attorney ih-ic, to make Liv 


was read to him, 


of Seifin : 


the Clauſe of Feoffitent in Fee, and the Warrant of 


Council ing Hey. 5. to 
all 
for to deliver Set- 


and that the Deed 
ing to the Form of an 


intent, he ſealed and delivered the Deed with 


And in that caſe, although 
Attorney , aretwo diſtin 
Clauſes . 
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Clauſes; yet foraſmuch as the Warrant of Attorney doth depend upon the Feott : 
ment, and hath relation to an Eſtate in Fee, it were well and cruly read A 
all was adjudged to be void: Ard Therpe Juſtice Yaid, That every Deed ought to 
have writing, ſealing, and delivery, and when any thing ſhall paſs from them who 
had not ſtandmng but by bearing onely, it oughtro be readalſo : And it is | 
true, that he who 1s not lettered, is reputed in Law as he who cannot ſee, but hear ("28 J 
onely ; and all his underſtanding is by his hearing. And fo aman who is lettered 
and cannot ſee, is as to this purpoſe taken in Law for a man not lettered: And 
therefore if 2 man be lettered, and be blinde, if the Deed be read unto him in 
other manner, he ſhafl avoid the Deed, becanſe all his underſtanding 'it ſuch caſe 
is by his hearing , as it was reſolved inthe cafe of Fobw Shater, of the County of 
wilrs, inthe Srar-Chamber, Mich. 9 Fac. Regis, who was a man of One hundred 
and fifteen years old, at thetime of his In 47 Eds-3 3. obs Pinſchm 
brought an Aion of Debt againſt 7howas Gervey, nod others, Executors of Feby 
Nerthg ate, upon an Obligation mide by the Teſtaror of One hundred che : 
Defendant ed a Releaſe vf rbe Plaintiff of all manner of Actions, and alſo bh: 
the Plainuff by cthac Deed had received Twenty d of che Teſtator, cc. And J 
the Deed was read, which expreſſed, That be had received T pound 5 /o/x- 4 
tiene de 100 1. of etians remiſ. emmnimeday aftiones, fr. To which the Plaintiff ſaid, e 
That the Teſtator was to him in Twenty pound for ocher Contracts, and kb 
it was agreed betwixt them, chat the Plainciff ſhould" releaſe that Twenty pound ; _ 
and becauſe that the Plaintiff was a Laymao, and knew hot whac was written within | 
the Deed, and what not, by the Deed was delivered to the faid Thema 
Gerves, now one of the Executors, to keep upon fuch Condition, That if the < 
Deed do not fpeak but of T pound, in which he was bound ro him, that then 
the Deed ſhould be delivered to Jokw ae; and if not, that it ſhould bede- 
livered ro the Plaintiff : And there Fs , Chief Juſtice, faich, If chat which 
you ſay be crue, you may fafely the Deed , for as to parcel which was 
made according to the Agreement, the is good ; 'and as to the other parcel, 
thar a thing is written, of which you knew nothing : So that as to parcel you may 
acknowledge a Deed of parcel, and as to which wes nermadite dine 
—_— Deed. And the fameis in a manner affirmed by Perſay, but be faith it 

be abfard for La to plead, Not his Deed as to parcel : But afterwards 
ir ſeemed, That the Deli or abort ons TY 
if the Conditions were not performed : For which cauſe the Plainti ſhewed, Thar 
the Conditions were performed, and that the Deed by the Plaincith afſenc was de- 
livered to the Teſtator ,; upon which Iſſue was taken, vie. That the Deed was not 
delivered to him in his life time with the Plaincith aſſent, which caſe isciced in 
14 Hen 8. 26. to be adj bur isthere ill reported by the Reporter. But ifa ,[ 5 | 
ene by Addon, ome thee Rafure, rags ooo 

- Lon nw Ex poſt fatto 

ſhall make void the whole Deed; avit is holden in 14 He. 8. 25, 26. For al : 
that they are ſeveral Covenants, yet it is bur one Deed. 3 Her. 7. fol. 5. If rwo 
bounden.in an Obligation, and the ſeal of one of them ts broken off, this 
Misfeafance Ex poſt ſaite ſhall make void the whole Deed againſt both Vide Mai* 
rbewſon, Mich, 39 & 40 Elix. In the Fifth Part of ay Reporr:. 
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[30] ful Murder, of Malice 


- 
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\FT> 


extream malice;of 4} will Fees anime did burn « Houſe inthefaid Town 


p TALE, Wc, Nen-Mather, in the County of Comsridge, of 
q upon Which the moſt part of the aid Town was burnt and conſumed : } vr 


which offence, at the Aſſiſes at Cembriage, ia Autumn laſt pait, he was ladicted and 


Convicted by Verdi&,and.prayed his Clergy ; and if he ſhould have his Clergy, 


or not, wasthequ - Agd now this Texan all the Judges of E=g/ane met wo- 
gether, for the ſolving thus point, and upon the coniideration of divers in- 
&ficate, il-compiled- and compoſed Statutes, they were aw doubt whether be ſhould 
have hus Clergy; or not- - Bak was agreed by them all, tha che fame was  clony 
«i the Common Law,' as by Brittes, fol. 16.) and Breften, and 11 H. >. 
fol.1. Andi | : and-exorbitagt Felony, for by the 


" 48 Lawa d 
Starme of Weſb.i, cap.i 5, '1t is declared, ſuch as are taken for Houlſe-burning 


Felonioully done, or for counterfeiting the Kings Seal, or tor Treaſon, couchin; 
the King hamfelf, ſhall in/p0; ways: be replevidable. By which it appeaccth, tirit, 
That it was Felony at the, Common Law, - and ſecondly. That it was fo h&inous. 


that he was aot bailable, no mage then for High Treaſon. 

But yer ic was reſolved; Thas. for che great favor and reſpet which the La 
doth attribute temen of Hoey for. this Felony at the Common Law, the 
offender (who-was not ſa di ,that be could not be caabled by any difpeafation 
which meghe be made 50. be @ member of the Church, as if he were blade, &: 
or in velpe&-of Sex, vis A Woman, as-appeartth in 22 £1. 3. Coo 461.) 
ſhould have hs Clergy, by the Common. Law... Fot che Common Law doth no: 

ay « m__£lericarm the of hus Clergy, but ancertain caſes: As ut a 
not have. bis Clergy {or any Felony, oc. 

Infoacl, Gravias eft enim diviriam quan 
Game. Law in High Tceaſon agaialt the King , 
he Statute of 25 &d. 3.» Videlg HS. 47. tor 
& Mag excommunicated by the H« ly Church for any 
, .by the Common Law for any Felony, becauic 
ela ſhall have tns Clergy. Alſo ia cafe of Sacrikedge 2 
ed of his , as it appearethin 20 Ed.2, Cores 193. - 12 Af. 
Es oo rite niger + on 
at W, Infptratores viarum, ores c 
Clergy, as appeareth by the Scauuce of vH.4.2 Aodbeforecho Stanze of Artr 
cul; Cleri, caps 15. he who confeſſed the Felony, could. not have his berefic o: 
Clergy, becauſe he could not-make his Purgatiog. , And alcbough the Statuic 
ſpeaketh onely in cafe of -Abjuraton, abd of an Approver,. yerthe in fa 
vorem Ecclefre did extend/it-to all Coanfeſtians Non the Offec- 
der. 10 Ed.3. Corene 147.12. kd. 3; * { orme 117-27 H. 6.7. 34 H 6 49- 


7 Ed. 4. 29, 8 Ed. BY 26. 9 Ed. 4- 28. 83 Ed, 4- 3. 22 Ed. 4+ C,oroxe 44. 


I5 H.7. 9. , And Clergy not onely at the Suit of the King upon Inditmenc, but 
upon Approvement, and at the Suit of the party in Appeal, 40 E4.3. 42. 40 4[- 
17. 11 Hers, 4. 93. And generally in all cafes, when the life or any member ot 
the offender , as cutting of his hand, &c. is not in jeopardy, the offender ſhall have 
his Clergy, as in caſe of Petit Larceny, Ro 124 4 Sothatit was reſolved, 
That at the Common Law for this Felony for burning of Houſes, the offender ſhall 
have the pa of his Clergy. 

Then it is to ſee if this priviledge bs faken away by any Statute : And there- 
fore it is to know, That by the Statute of 23 H.9. 1. it is enated, That no perſon 
or perſons which ſhall be ilcy of any manner of Petit Treaſon, or for wit 

prepeniad or for ing of any Churches, OT or 
QOUET 


L 
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ether holy places, or for robbing of any perſon or perſons in their dwelſiag-hodſe, 
or ; herd pr &c, Or for robbing of any n or perſons in or neer-the / 
High-way; wilful burning of any dwelling-houfes or Barns wherein any Corn is, -- 
or the Procurers or Abettors of the ſame, be adantted to the benefir of his or their 


- LS ht 


41 / 


Clergy (ſuch as be within holy Orders, that is to ſay, Of rhe Orders of Subdeacon, = - WH ,a> 


or above, onely excepted.) $o that this Statute doth onſte the principal offenders ©. 
aforeſaid, of the priviledge of his Clergy, and their Acceffortes before. Andintis ,,,, PA 


py WE 


to be marked, that the Statute doth not ſay, That no n or perſons that ſha 
upon his or their Araignment, plead not gwity, and ſhall be found gui 
then that ſhoujd be taken for found-guilty by Verdi: Burthe words are; That no 


perſon that ſhall be found guilty of Petit Treaſon, &Fc. And the fame may extend * 


y Ally * 


as well to Confeflion of Record (for the Court finderh him guilty upon hes own 
confeſlion before chem) as to finding by Verdict of Twelve men, when the offen- 


FJ” Ye . 


er deniath the fat, and pleadeth nor guiley 4 and the caſe of Confeliion iedhe £<7</7 aA 


Rironger caſe : For although he be found guilcy by Verdict, yet he may beinnocenr, 
and for that he may have his Clergy at the Common Law, and make his P 
en , bur if he hath confeſſed the offence upon Record, he ſil not have his Clergy 
by the Common Law, becauſe he cannot clear himſelf, when the Court findeth tus 
Confeſſion on Record; for inthe Intendment of Law (againſt an expreſs and vo- 
luatary confeſſion in Court) he cannot be innocent. Canfe ſme 5s jadicio pro jud# 
cato habetwr, & quedammeds [na ſententia dawnatur. And therewith agreeth a 
Proviſo in the ſaid rs vg _ GI mn nw _ confeſſerh theFe- 
, in equi with hum who is adjudged for ny, the words of which 
= Provided, That this At extend not to give benefit to any ſuch perſons, 
which after ther Confeſſion or Judgment given againſt them, of or for Felony, &c. 
Vide ny Ed-3. 42. and Stanford 12:.c. Attainder by confeflion is the At- 
tainder that can be, for the vehement preſumption that the Law hath of the truth, 
for it ſhall be abfurd to ſay, That he hath nor done fuch a Felony, after that the 
party himſelf hath confeſſed the ſame to the deſtruction of him and all his of 
ipring, 
"Ind where the Surmeof 8 Hes. 6. 9. enacteth, Thar if the party grieved re 
covereth by Aſliſe, or by Action of Treſpaſs, and it is found by Verdi, or in 
other manzer, in due Form of Law; That the Defendant with force, &c. 
that the Plaintiff ſhall recover treble damages in ſuch caſe, if the Defendant cor- 
feſſeth the Action, or maketh default, or pleadeth not, or pleadeth an infufficienc 
Plea, and upon Demur, Judgment is given againſt him. In all the ſaid Caſes, the 
fame is a finding within the Statute , For there is one finding by the Jury; -and ar- 
other by the Judges; and when the Defendant confeſſeth it, the ] hinde fat- 
ficient matter = them to give Judgment : See for the ſame, Serjeant Bendlow! 
Reports. And ſo was it taken in6 H8. anding & 5 Phil. + Mary, ina Writ of 
Error, and ſo I have heard the Lord Dyer vouch a Judgment accordingly in divers 
of the ſaid Caſes, upon the Scarute of 8 Hez.6. And therefore the opinion of Sram 
ford, fel.125s, That incaſe of Confeſſion, the offenders in theſe great and heinous 
offences, ſhall have their Clergy, is not taken to be Law, and the conſtant and 
cominual experience of Judges in their Circuits hath been to the contrary, Alſo 
this A&t of 23 Hesz.?. extendeth as well tro Appeals and Approvements; as Indict- 
ments: But yet in this Statute there were found divers great defects; for the faid 
Offenders, and their Acceffories before, have by an cafie means their Clergy, not- 
withſtanding this Statute : For if the Offender had upon his Araignment ſtood 
mate, or would notdirectly anfwer (whigh is all one) or would have chatlenged 
above the number of T ,he ſhould have the benefit of the Clergy,notwithtand- 
ing this Scarute, for in Cafes they are not found gurky of the Felony, as the 
Statute ſpeaketh, but ſhall have Judgment fort and dure for their contumacy , be- 
cauſe they will not anſwer according to Law, nor put themfelves upon their Coun- 
try. Alſoif the Offender had not appeared, bur had been Outlawed for any of 
theſe offences, yet notwithſtanding thoſe Starnces,- he ſhould have his Clergy ; for 
he was not found guilty af the Felony, bur Outlawed for his default. Alfo ak 
though the Defendant- had committed Burghary, yet if © were withont — 
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ſhould have his C , notwithſtanding this Statute, and ſo ſhould the Acceſ- 
ries as well ogy Fw : And fo astoouſte the Acceſſories before of their 
y inall the ſaid offences, the words are (be found guilry) fo that the ſame d+ 
feRs are alſo in this clauſe as in the former. 
After that was the Statute of 25 H. 8. cap. 3- made, which reciteth the 4& of 
23 H. $8. and further enatetb, That if in thoſe caſes the perſon araigned ſtandeth 
mute,or will not directly anſwer, or challenge above the number of Twenty, he ſhall 
loſe the benefit of his Clergy in like manner and form asif he had directly pleaded, 
&c. and thereupon had been found guilty according tothe Laws of the and. By 
which words, the intention of the makers of the A&R appeareth, That he who is 
found puilty of any of the faid offences (which extendeth as well co Confeſſion, as 
to Verdi) ſhall loſe his Clergy : And therefore although the AR of :3 Hes. 8, 
is not revived, yet thereare ſufficient words in the Act of 25 Hey. 8. toouſte him 
who is found guilty of his Clergy : And the fame alſo appeareth, was the meaning 
of the makers of AR of F & 6 Edw 6. For if the AR of 25 Hen.s$. had nor 
extended to him who is found guiley by Verdi or Confeſſion , they would not 
have received the ſanto ouſte the Offender of the priviledge of his Clergy onely . 
in caſe when he ſtood mute, or would not anſwer, or challenge above the nunwtber 
of twenty: and not where he is found guilty yg wr or Confeſtion. Alſo the 
words 0 the AR of $& 6 E4.6. are, That faid AR of 25 Hee. $. ſhall re- 
main and be in full and vertue, in fach manner and form as it did before 
the making of the AR of 1 £46. And before the ſame AR, wichour queition, he 
who was guilty by Verdi& or Confeſſion, wasouited of his Clergy. Bur 
this AR of »5 Her. 8. had not by any words in caſe taken away Clergy of the 
cefſory before, which was a great defect , for if he were found guilty according 
to 22 Hex. 8: as well the Acceſſory before, as the principal before, was ouſted of 
his Clergy ; bur if he ſtood mute, or anſwered not directly, or challenged above the 
number of rwenty : 9095 9% FD: ye was ouſted of his Clergy by 25 H $. 
Yet inthe ſame caſes the Acceſſory before was not ouſted of his Clergy. And this 
AR of 25 H.8. doth notextend to Appeals or Approvements, but onely to Indict- 
ments ; for the words are, of 7 4-12 rh ed, cc. It wasenacted by the 
Statute, That if any be indicted for Felony, the ſtealing of any Goods in any 
, and i be found guilty, or upon malice ſtands mure, 
ily above the number of twenty, withour directly anſwer- 
ſhall the benehir of their Co. inthe ſame manner and 
had been indicted, araigned, and found puilty in tht 
was done or committed. Jt it ſhall 


ven before them, or 
| had been 


or Convicted of Murder, of Malice prepenſed mo oTRnnn of Malice prepenſed, 
breaking of any Houſe by day or night, any being then in the ſame Houſe 


, Or Mares, or for felonious raking of 
any Church, &-c. or thereof indicted or a pealed, and 
thereupon found guilty by Verdi of rwelve men : or ſhall confeſs the ſame upan 
his or their or will not anſwer dire&tly, or ſtand mure, ſhall noc be 
admitted to bave the benets of Clergy or San&tuary. And that in all other caſes 


of 
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of Felony, other then ſuch as are befote-mentioned , All perſons that ſhall be a- 
raigned. and; found guilty, or ſhall confels the ſame, or ftand mute in form aforc- 
faid, or will not directly anſwer, ſhall have the priviledge of Clergy or Sanctuary, 
as they might bave had before the Firſt year of King Hen>y the Eight. And this AR 
of 2 E4d.6. bath made divers great alterations -- . | 

. 1.-By this genetal clauſe, Chergy was reſtored to hum who offended in burning 
of Hooſes, and to the Acceſſories before. 

.2. All Acceſſories before in taſe of Petit Treaſon, Murder, Burglary, or other 
offences mentioned in the Act of 23 Hen 8. were reſtored to their Clergy by the 
ſaid general Clauſe; and therefore they erred, who held, chat the Acceſſory to a 
Burglary, ſhould be ouſted of his Clergy ; For at that time, as well every Acceſſor 
in Burglary, as well before as after, ſhould have his Clergy, and the ſame appearet 
by the Judgment of the whole Parliament of 2 & 3:Pbsl. & Mary. by which itis 
enated, Thar the benefit of Clergy ſhould be taken from Bexedi# Smith, cc. for 
the murder of Rafford, if the ſaid Beweds ſhould be foand guilty ,- as Acceſſory to 
the murder, cc. Note, the faid murder was fo barbarous and fo heinous, that 
Clergy was taken from him, and others, being but Acceſſory before, after the 
offence committed. Yide 3 & 4 Phil. &- Mary, Dyer 133, where mention is made 
he was ouſted of his Clergy by the fame AQ of 2/&> 3 Phil. + Mary , which 
proveth, That if the fame AR had not been made, that he might have his 
Clergy. | | 

- By this general Clauſe, Clergy was reſtored to heinous offenders in Piracy 
upon the Seas, which was taken away by the Statute of 28 Hen$. cop.15. and in 
divers other caſes. 

4. The words concerning Attainder, of breaking of Houſes onely, ſhould be 
repugnant and Na org if they be not ſupplied by a reaſonable Intendmenr 
and Conſtruction: For as Steuford 126 a. well odſerveth, IF any break any 

by night, without intent to commit Felony, it is not Burglary nor Felony 
(and therefore theſe words, with felomous intent, fail;) and alfo, if he break a 
houſe in theday, although he hath a felonious intenc, if away nothing, it 
is not Felony; and therefore in that caſe, theſe words, And ſteal Goods feloniouſly, 
are deſired: And yet Stavford holdeth, That theſe general and incertain wo 

ht to be fupplied with an Intendment,- +5z- Where he is Attainted and Convit 
of breaking of the Houſe in the night Bargalariter, or of the breaking of the houſe 
in the day, and of the ſtealing of the Goods there within: bur as to the caſe of 
of Burglary , this A& hath made an alteration more ſtrit then 23 He. 8. had ; 
For this Act doth take away Clergy in caſe of Burglary; without any ſtealing of 
Goods. | 

5- This AR of 1 £9. 6. doth addea —_— material, and omitrteth a thing 

much material, which was compriſed within the Acts of 23 & 25 Hen. 8. For that 
took away Clergy from him who poyſoned another of prepenſed Malice, which 
without queſtion is wilful Murder ; and for that the offender was ouſted of his 
Clergy by the ſaid At of 23 & 25 Hes. 8. And it omutteth the heinous offence of 
burning houſes, and yet raketh away from him who committeth Burglary, 
although he unpair the boufe, lictle or nothing, and implicice allowerh Clergy to 
him who burneth the whole bouſe; and not onely one houſe, but the greater part 
of a Town, as1it was inthe caſe now in queſtion. 

6. There is a great defect in this A& inouſting offenders of their C lergy , for 
it doth not extend where the offender doth challenge above the number of cwenty, 
which was included in the A& of 25 Hex. 8. But theſame is remedied by the re- 
viving of the AR of 25 Hex, 8. by the Statute of 5 &-6 Ea. 6. as appeareth 
before. | 

7. There is great ah. 9. 1h, 2 ſaid general Clauſe; For notwithſtand- 
jog that, If any offender who is to be reſtored to the benefit of the Clergy, where- 

of he was ouſted by any former Statute, challenge above the-nurber of twenty 
or if he be Outlawed for the ſame Felony, he ſhall not be reſtoredto his Clergy , 
for this clauſe doth not extend but wherethe offender is found guilty by Verdi& or 
Confeſtion, or ſtandeth mure, or will not _ anſwer. IF 
S 8. He 
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2. He who committeth R or Burglary in one County, -and carrieth the 
Goods into another County, _—_— was oulled of his Clergy by 25 Hen 8. was 
reſtored to his Clergy by thele general words. » £21 | 

9. This AR extendeth- to all perſons, wiz. as well to thoſe who are within 
holy Orders, who were excepted out of 25 Hen. 8.” as to other Lay-people. 

10. This AR of 1 E.'6. in other points hath ſupplied ſome of the defec; 
which were in the former Statutes, concerning the offences mentioned inthe fame 


& : 

For tir, The former Statutes did not extend, as appeareth before, where the 
Offender was Ourlawed. for any of the offences mentioned in them ; bur this 44 
extendeth to men Outlawed, Arrainted by Battel, Abjured, Attainted by Parlia- 
ment; for the words are, If any hereafter ſhall in due form of Law be Attainted . 
which words exrend to every manner of Atrainder. | 

Secondly, This A doth extend On words to'rhe caſe of Confeſſipn , 
for the next words of this AR are (or 1&) and the ſame. is by Verdi or Cor- 
feſſion : So that the clauſe for ouſting of Clergy, is betrer penned as to theſe points, 
then the general clauſe for Refticution —_—_ it appeartth before. - And it is 
to be marked, That this At of 1 E4. 6. as well to Appeals and Approve- 
ments, as to Indi&ments. And afterwardsthe Starure of 5 > 6 F4. 6. cap. 10. was 
made, the title of which was, That fuch as rob in one Shire, and flie into another, 
ſhall not have the benefit of the Clergy. 

This AR firſt reciteth the ſaid Att of 25 H. $8. which reciieth the other AR of 
23 H. 8. Andin which, mention is made of burning houſes ; and further, the add:- 
tion which the A of 25 H.8. maketh, and alſo the branch concerning theſtealing 
of Goods in one County, and of carrying-the theft into another County. And 
for the faid At of 5 & 6 Ed, 6. reciteth the Purwew of the ſaid At of 1 E4.6. 
word for word (in which the omiſlion of burning of houſes, appeareth) and alſo 
the aid general and beneficial branch for Clergy of the At of 1 £4. 6. And then 
after the recital of —_ moons Pant —arr nr yo 5 & 6 Ed. 6. i 
By reaſon whereof divers and man e | r,have committ 

: _ afrer have been taken rig ns in at 


67 —_—_ rem. e'ys awry ned, and found have ha 

other County, ind; araig dey, have had and enjoy- 
ed their ; Which they could not have had, = my pate of 25 H. 8. 
had ſtood in force ; For redreks whereof, beir enaRted, That the faid At made in 
the ſaid Five and twentieth year, touching putting of fuch offenders from their 
Clergy ; and every Article, Clauſe, and Semence contained in the ſame, touching 
Clergy, ſhall from henceforth, rouching ſuch offences from henceforth ro be com- 
mirted and done, ſtand, remain, and be1n full ſtrength and vertue, in fuch manner 
and form, as ir did before the making of the faid AR of 1 E4.6. any Clauſe, Arti- 
cle, or Sentence compriſed inthe faid AR, made in the faid firſt year,to the contrary 
notwithſtanding. 

And the whole of this Caſe, doch conſiſt upon theſe words of the body 
of the At of 5 & 6 Ed 6. and of a conceit which Scanford maketh, Lib. 2: cap. 
43. fol 128 «. That the AR of 25 Hen. 8, isnot revived in all, but onely in that 
part which concerneth the ſtealing of Goods in one County, and the carrying of 
them into another, by reaſon of words (fuch offenders, and ſuch offences, 
&e]) _ hath relation onely to the offender, which is exprefſed before in the 

AQ. 

To this was added by others, two other ObieQions. Firſt, That the title or 
ſtile of this AR is particular, »6z, That fuch asrob in one County, and flic inte 
another, ſhall not have benefic of ; whereby the intent of the makers of 
the At, appeareth to what thing the ſaid AR ſhall extend : And the caſe of Strad- 
ling and Morgan, Plo. Com 203 b. proveth, That where the particular ſtile of the 
At of 7 E4.6. concerning the Revenues of the King, doth limic and qualifie che 
general words of the body of the AR, viz. (Any Recerver) toextend onely to the 
Kings Receivers, according to-the title of the AR. 

Another Objection was made by ſome, That admitting that the aid AR of 
5 & 6 Ed, 6. hath revived the whole Act of 25 Hep, 8. Yet foraſmuch asthe A&t 


ot 
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of 23 H.$. was not revived, the ſaid Alexander Powlter in the caſe now in queltt- 
on, ſhall have his Clergy : For as it hath been faid, 'the AR of 23 A.8. extendeth 
onely when the offender is found gailey (wluch isour cafc,) and the AR of 25, HE. 
reciteth the ſaid At of ;23 Hen. s. maketh addition. when the offender tanderh 
muce, of will not anſwer. or challengeth above the gumber of rwenty : So thatthe 
AR of 25 H. x. extendeth not to the cale where the offender is found guilty by Ver- 
dit oc Conſefſion, becauſe the AR of 23 Her. 8. hath provided for that, And igas 
much as the general words of the fajd AR of 1 24 6, hath taken away the force 
(bur in one ſpecial caſe as aforeſaid) of both the Statutes of 23 Hex.*..and 25 HF. 
and the AR of 5 + 6 E4. 6. hath revived onely the AR of 25 H. 8. for this cauſe 
in the caſe now in queſtion, the benefit of C lergy 15 not taken away: 

Againit which 1; was argued hy other Juſtices, _ 

Turft,, Thar the Statute of 5 6 gd. 6. hath revived the whole AR of 25 A.8. 
concerning Clergy. = 4 pain 

Secondly, That the AR of 25 Hex.8: hath taken away the benehr of Clergy 
from birh who is found guilty of burning houſes, by Verdict or Conteſlion. | 

Thirdtv, They cited a Judgmene in Parliament rg prove it. 

Lourthly, They contrmed it by a conſtant opinion and proceeding of rhe Julli- 
ces of Afliſes in their Circuits. | 

Asto the firſt, it was faid, That this Relative ( /xch) referxeth rather to the 
precedent matter, thep to the particular form of wards, to the end, That ih2re- 
medy intended by the makers of the AR, ſhould he of as gr rpc as the malady 
and miſchief was, ( /ach) ſhall be raken (ſuch in miſchief, and ) 4 1NCOnVEaty 
ence,) and all ſuch as inforth of wards, as is meationgd before. . And therefore rhe 
Starute of /:ſtm. 2- cap- 5+ is, Cum 9u4 ju6 preſercayds ne» babens preſentaverit 
ad aliquam Ecclefpam, Cc. per quad bareder infrg eatery: cxiftentes yer 
| pr eſextarianer, fc nom fnf 


ligestzaw cuſtodum, cc. Startuw eſt quad b#js/ mods 
he hd her, 6c Flake, apa Jac eta, 3-21, 
an Infaat had an Adyowſon by difceat, and avoided anfurpation prithout A 
ment, thar be was in Ward; becauſe that this word. (gan) LY z 
be taken ſuch in miſchief, viz. to provide for all che . nad baving ap Ad 
vowſon by diſcent (which was the ſubſtance) it matters got , ir he was 12 
Ward, or not. So the Scarute of Weſtm.2. cap. 12 the preamble ſaird, Per appelis: 
teres nibil babemter, cc. And the bod ' of the AR is, Statarnm oft quod can alig y 
fic avprflaris, Sc. Yet withour pay! Cov If the Apgeallor be ſufficic 
ſtanding this word (if) the Statute extendeth ro it. And where the Statute gf 
21 Hex. 8. 1+. ſpeaketh in the Preamble of Leaſes mage for great Fines for the 
Incomes, &c.) Andthe Purview is, That all ſych Termors or may falffie i 
hath been always taken, That the Statute exrendech to Leaſes made, cither for a ſmall 
Fine, or for no Fine : So the Preamble of the Statute of 32 H. 8. c. 33, ſpeaketh of 
Diſſeiſias with ſtrength : And the body is Thas jan dogs fried ſuch -Diſſeiſor 
cc. the fame ext to a Diſſerin withour force; for, ſuch in myſcbief; And 
fo it is holden in'3 > 4 Phil. & Mary, Dyer 119 and foinmanygther Caſes. 
And asto the ſtile, or ticle of the AR, it is not any parcel of the AQ; and old $ea- 
tutesare withont any title, and many Acts are of greater extent then the titles are ; 
As the Statute of V/es, 27 Hen B. cap.10 the title is, An AR exprefſing an Qrdes 
for Uſes and Wills, and yet the body of the AR gdyth extend tg Joyatures and 
Dowers of Women. 

And fo 1p this cafe they argued, That the body of the Ac of 16 Edp.6. 
was more ſpacious then the tirie, but not aore ſpacious then the preamble ,, for the 
preamble doch extend ro two miſchiefs, one impliczze, by recital, and the other ex+ 
plicire by expreſs words : [mplicirt by the recualof 23 G& 25 H. *. which extegd- 
eth to burning of houſes, and by recucal of 1 Eg, 6. inwhich was the amyliog of 
burning of bouſes (which was thought to be by the negligence of the wruer ; for ir 
is 2 more heinous offence. then many other there mentioned,) E xplicits, of Robbe- 
ry, c>c. in one County, and carrying into another County ; then hes the word, 
are, For redreſs whereof be it enacted, &c. Tt doth not refer anely tg, che {arer, 
which was the offence of commiſtion, but alſo to the omitſion of rke offence 0; 

SIS 2 Burning 
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r 34) burning of bouſes in the Statute of 1 E1. 6. And then this word (/zch) ſhall have 


[6] 


reference to burning of houſes, as well in theStature of 23 H.8, as inthe fad ad 
of 25 H. #. Both which are recited in the ſame At of 5 (Sv F4. E. 

Another reaſon was added, That the Purview of the Act of 5 & 6 E4 6. harh 
a double ſentence, viz.. That rhe faid AR of 25 H. :. routhing the putrins of fi:ch 
offenders from their Clergy, if it ſhall be admired to excend. onely 20 Robbery in 
one County, and carrying ineg 3nocher , yet chere is another ſentence inthe ſame 
AR, andevery Article, Clauſe, and Senrence, contained in the ſame, ronchins 
Clergy, ſhall from henceforth touching fuch offences, remain, and be in full 
ſtrengch and vertbe. 9s. 5 

And it was argued, That "the latter clauſe ſhould extend ro the whole AR of 
25 H. 8. fordivers reaſons. 

1. Becauſe that the firſt ſentence had been ſufficient for che Robbery in one 
County, and carrying into another , and rhen this latter ſentence which hath more 
general words, viz.. Andevery Article, Clauſe, and Sentence, cc. ſhould be vain 
and ſuperfluous, Fr viperina eff expoſitio que corrodit viſcerd lt xt ws. 

2. There was not but one clauſe or ſentenee, concerning Rot deryin one Conn- 
ty, and carrying into another; and this branch of 5 & 6 Ed. 6. faith, All an! « 
very Article, Clauſe, and Sentence, concerning Clergy ; fo that it ſhall be hard, ha: 
theſe ren words ſhall be reſtrained to a particular clauſe and featence _ bur che 
good Expoſitor doth make every ſentence to have its dperation to ſupprets all ci'e 
miſchiefs before in the ſaid AR, and chiefly thoſe which are expreſſed in the A& n 
ſelf (as itis in the caſe in a.) And b that the latter words of this 
ſemtence be, Shall from henceforth concerning ſuch offences, remainin force. 1n 
good conſtruction theſe words (fuch offences) ought to have reference ro ſuch offen. 
ces, as are cofitained in any Article, Clauſe, or Semence of the A& of 23 Hez.$. 
concerning Clergy. ys rm menrnae ſuch hethous offence ſhaff not paſs 
in effe&t with i ity; and malefaRors ſhall nor be encouraged to bur _ 
Houſes, but Towns and Ciries, and ſhall pafs with a litcle burni il the 
well recon- 


And by this' Conſtruction, all the Statntes will ſtand togerher, and 
with the conſtant and continual experience of the Judpes. 
That Penal Statutes have been taken by Intendmesr, 


ciled, and ſhall agree 

Anditis in our 

to theend, they ſhould not be iltaſory, bur ſhould cake effe&t according tothe ex- 

preſs intention of the makers of the AQ. And therefore it was enaed by the 

Statute of 27 Fd.3. cap.1, That he who draweth any one to the Court of Rome. in 

a Plea which might be determined in the Kings Court, or of things whereof Judg- 

ment is given in the Kings Court; or who ſue in any other Court, to defeator n- 

—_ the Judgments given in the Kings Courts, ſhould have day containing the 
ace of two moneths, &c. And if they come not at the ſame day in proper perton, 

they ſhall be out of proteRion, &c. 

A Queſtion was moved in 30 £4.34 11. (which was within three years atter the 
making of this AR) If the offender make not defaulr, but Gre and pl-3d- 
eth, andis condemned, if he ſhall bave the high and penal Judgment of Prem 
»ire given by the ſame AR. Burt afterwards in 39 E4. 3.4. Judgment was given 
againſt the Biſhop of Chicheſter, who appeared, That be ſhall be put ourot Pro- 
reftion, ec. the Letter of the Starute is, That if they do not appear che 
ſame day, they ſhall be out of ProteRtion, 4 forriors, when he appeareth andan- 
fwereth nothing to it, fuch Judgment ſhall be given, for in equal miſchief, much 


more ſtronger ; when in ſuch caſe he appeareth and pleadeth, and is found grnlry, 
there he ſhall have Judgment upon the ſaid Statute, as it is adjudged in # er-b1es 


caſe in 44 E4.3.36. « &b. Andyet it isout of the words of the AR, which onely 
ſpeaketh of default; and infinite Judgments upon the ſame Statute have bern gi- 
ven accordingly. And therefore Dui heret in litrrs beret in Cortice ; which caſe 
was faid hath greater defe& of words, then the caſe now in queſtion. 
By the Starute of 8 H'6. cap-12. it is ordained, That if any Record, or any 
cel thereof, &-c. be voluntarily carried away, &c. by reaſon whereof any 
udgment be reverſed, that ſuch ſtealet, carrier away, withdrawer or avoider,->< 
are adjudged for Felons. | 


And 


C 
\ 
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And in 2 &ich. 3.19 an Action of Debt was brought againſt 7. B whereas 1n 
cruth his name was #/. F, ;Proces continned- unul- he was ann , and the or;- 
ginal was rafſed, and the 3, Capius made w. F. andthe Rolls raſed and made accord- 
ingly, This AR was reſolved. to be Felony by all the Juſtices, and yet by char, the 
Outlawry was made good, cc, - So by the Statute of 25 Ed. 3. the killing of the 
Maſter is adjudged Treaſon, apd the ſame extendeth by con(truction to the Miltrels, 
2sit is bolden«4n 19 H 6. 47,, And in many other caſes, Penal Statures have heen 
taken by Tntendment to remedy the nuſclief, in advancement of Juſtice, and inſup- 
preſſion of. crimes and heinous offences. me oft bl 

Asto the ſecond, The: Statue of 25.H. 8. hath taken away the Clergy from 
him, who is found guilty of byrning of any houſe ; for the faid AR of 25 H.8. 
takes away Clergy fromhun, who n ſuch caſe upon his Araignment ſtands mute, 
or will not plead, or challengech above the number, of twenty ; In like manner and 
form, as if he were found guilty after the Laws of the Land, which are Affirmative 
words, and taketh away the Clergy from him, who is found guilcy according tothe 
Laws of the Land. | | 

As to the third point, "The makers of the Statute of 4 & 5 Phil. Mary, c 4. 
knowing that by the ſaid Statute of 25 Hen. 8. which was revived by the Statute of 

$& 6 Ed 6. Clergy was taken from the Principal offenders in the ſaid caſe of burt- 
ing of-a houſe, and not of one. Acceflory , have provided bat the Acceſlories be. 
fore, in ſuch caſe ſhall be ouſted fromcheir Clergy , which was taken by diyers of 
the Juſtices ro be a good etation of the whole Bazliament, of allthe ſaid 
ARs concerning this matter, That if the Pragysl eels have his Clergy, it ſhould 
de abſurd, and never ſeen inthe whole Law; that the Clergy ſhould be taken from 
the Acceſſory onely, and leave the Principal offender zt large ro have his Clergy. 
Secondly, o neag bop) the ſaid A of ELIE SR Prgkes 
way Clergy from che Acc e.and to leave the Prancipal to have hi Qergy- 
For if the Principal hath his Clergy ſore Judgner, the Acceſſory ſhall nor 
araigned, as it is holden in the Fourth Part of my Repopes. ., 

Note Reader, That the ſaid Att of 4 & 5 Phil. & ; taketh away Clergy 
from him who is Acceſſory, before the offence of burging of a houſe; cc. ſhall 
extend where the Acceſſory is Outlawed or otherwiſe, Attainted or Convicted, or 
ſtandeth mute, or denieth to anſwer diretly, or challengerh.,above the aumber of 
twenty, which is well and to that; but that AR doth nor extend to every 
Burglary, or breaking of houſes, &-c. but onely whenr is done. | 

Asto the fourth point, Upon Conference had with-divers Clerks of Aſlifes, 
and other ancient Clerks, upon the fight of divers and many Records, it ap: 
peareth , That.the Principals and Acceſſories before have been ouſted of ther 
Clergy, inthe caſe of burning of houſes: For their manner of Entry where Cler- 

y doth not lye, is ts fay Cal ſuf per coll. But when Clergy licth, the Entry is, Peric 
wow Cc. Agd all the reſidents bat one pee” or before Sir Jobs Pwckoring, 
and his Companions, Juſtices of , in the County of Eſſex) were, («l. [of 
per Collwm, withour the words, Petze librum. Upon all which matter, and upoa 
view of the ſaid preſidents, it was reſolved, That the ſaid offender in the caſein 
queſtion ſhould be put from his Clergy ; and accordingly at the laſt Aſliſes in the 
County of Cambridge (although the offender could read well) Judgment was given 
upon him, and Execution done accordingly ; and order given, that he ſhould be 
hanged in chains near the place where che offence was done, and fo he was. | 

Note Reader, As to Burglary and Robbery in Houſes, cc For as much as 
Doubrs and Queſtions may ariſe upon ir, as hath been ſaid, ] have thonghr it nece{ 
fary (by way of 1ppen4ix) to make a ſhort Explanztion of it, andot lome other 
things, to the intent, That of the one fide, great offences ſhould not paſs anpuniſh- 
ed, oy of the other ſide, che ſubje& be deprived of the priviledge which the Law 
giveth hum. 2, "a | | al wad 

Bythe Statute of 48 Eliz cap. 7. it isenaRted, Thar if any perſon ſhall roms 
rait any Felonious Burglary, and ſhall be found guilty by Verdict, or ſhall be Our- 
lawed, or upon his Araignmeat ſhall coofeſs the ſame z,, inevery ſuch caſe he _=_ 
be pnt from his Clergy. By this AR it is commoniy holdea, and fo publiſhed ſw 


[35] 
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Boaks in Print, That noneſhall have Clergy, who commicterh any Felonious Bur g- 
lary. Andiris to ſee if the ſame be well underſtood ' ard the ſecrer thereof is oo. 
thy your apprehenſion and knowledge : for this Tearate of i$ Eljz. extenderh 
onely to three caſes, viz. Where the offender is Ourlawed, or is fapnd guilty by 
Verdic,, or confeſſeth the ſame: And therefore if any onebe indited of Burgary 
generally ar the Common Law, (without ſomething ſpecial, and without any al!.- 
oation according to certain Starutes if fuch caſe, provided) If the Wonder be Our- 
l1wed, or if upon Not guilty pleaded , he be found Guilty by Verdi, or if 
he confeſs the ſame, he ſhall be ouſted of che priviledge of Clergy by this Statute , 
but if he be araigned upon fuch genera Indictment, and ſtanderh more, or will noc 
anſwer, or challengeth above the number of rwenty , in fuch caſes, upon ſuch 1r- 
di&ment, he ſhall have his Clergy. And therefore ir ſhall be wiſely done, that the 
In&1&ment do comprehend accordng ro the Sratnres of 23 Hen, 8. 1. 1 Fd6. 1. 
Thar ſome perſon was in the houſe, and pur infear, &c. for in ſuch caſe the ſune 
AR doth pur him from tis Clergy , or according rorthe Scatare of 5 F4.6. g. the 
owner, his wife, or children, being leeping or waking ; for if any fuch ſpec; al 
matter be contained in the Inditmenr, then if the offender tanderh mute, or will 
not dire&ly anſwer, or challengeth above che number of rwenty, he ſhall be pur 
from his Clergy 

Alſo the ſaid acts of x + 5 E4.6 are nec to be explained, viz. The 44 
of 1 £4. 6. 12. eutShe operand as it hath before , and although cha: 
this AR doth extend to? withour Robbery, yer it requireth, thac 
ſome perſon be then inthe is put in fear: For if the party were there, 
and was not put in feat ;*as if he beſleeping, or awake, or in anorher part of the 
houſe, and not putin fedry then norwirhitanding fuch Burglary, he ſhall have his 
Clergy; ing the Srarare of 23 5. x. doth joyn Robbery with Burg. 
lary in fuch caſe, Stature- of 1 £4 6. 12. which extendeth to ſingle 


perſon ro be put in fear. And the ſaid 4 
Sf Lorry of fame j Robbery with 
breakerh the houſe in the with a Felonious 
; that the perſon in fear, yet he 
, This ACt doth exrend onely when the offender is 
not when the offender is Outlawed, or ſtanderh 


that as to Burglary is the moſt fure and complear Law, as to ground an Inditment 


of Burglary. 

But all this which hath been faid extends to the Principal offenders in Burg- 
lary, and it is requifit that ſomething be ſaid in what cafes the Acceſſories in 1s 
offence ſhall have the Clergy, ang in what not, The Srarute which taketh away 
the priviledge of C lergy, int divers other cafes, is the ſa:d Karte of 4 (- 
5 Phil.c+ Mary : forthe AQt of 23 H.8.whichdenyeth Clergy to the Acceſſory be- 
fore, is (as hath been faid) taken away : Asto that by the laid general clauſe of 
1 Ed. 6. andthe AR of 18 Ez. doth not extend bu tothe Principal : And there 
fore the words of the ſaid Act of 4 & 5 Phil. & Afary, are to be conſidered; and 
asto this purpoſe they are. All and every perſon and ns thar ſhall maliccouſly 
command, hire, and counſel any n or perſons, to do any Robber deeb 
ing houſe or houſes, ſhall lofe the benefit of his Clergy ; and of fuch effe&t was 
the Statute of 23 H.8. 1. And the Statute of 25 H.8. exrenderh onely to the Prin- 
cipal, by which it a , That if the commandment be made to do any Felony 
or R of , that ſack an Accefſory before ſhall have his Clergy, 7i4e 
er gh lib, 1. cap. 24. For which other Felonies, Burglary may be com- 
mitted. | 
 Butletusleave Dargary which _ to be done in the night , and let us ſee 
in what caſes a man be put from his Clergy, when he breaketh any dwelling 
houſe in the day time. | 

| 1. Upon rheStatutes of 23 H.8. 25H.9. rE£d 6.car.1!. 5646.9 
itis clear, Thatthere ought to be an Actua) felony done, beides FU. Odrcat of 


the 
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the houſe in the day, forthe breaking of the houſe onely in the day time, akhough [_5 ] 
it-be with a Felonious intenr, without taking away ſomething, 15 noe felofy ; and 
therefore there needeth na Clergy in the caſe. | [Omron 
" 2, Uponthe ſaid Srarures of 23' & 25 H. 8. there ought re be then exther the 
owner, his wife, or his children, or ſervants there pur in-fear; and by 1 Ed. 6 12. 
ſome perſon ought to be in the houſe and put in fear: And by yg & 6 Ed. 6: cap. 9 
If the owner, wife, or ſome of his children or ſervants, bed many part of che hou 
fleeping, or 'waking, and allthe other points concerning the Attainder, Conviey 
on, ſtanding mute, &e- in caſe of Burglary, doth extend alſo ro Robbery in 2 
dwelling houſe in'the day time : And he who robbeth anyperſon in any Booth or 
Tent in any Fair'or Market, the owner, his wife, children, or ſervants, being fleep- 
ing or awake, (ball be put from bis Clergy by the Statute of 1 Ed. 6 cap. 12. and 
6 Ed.6.cap.9 Bur twothings in the caſe of Robbery in a dwelling houſe in the day 
time, are to be obſerved. None of theſe Statutes putteth the party from his Clergy 
in caſe of Robbery, ina dwelling houſe in the day time, but intwo caſes. 

1. If any perſon be put in fear upon the Statute of 1 E4.6. cap. 12, and other 
Statutes before. 

2. If the owner, his wife, his children, or ſervants, be then in another part of 
the ſame houſe, although that they be not put in fear, the offender ſhall be put from 
his Clergy by the Stature of 5 64.6 cap. 9- But if a ſtranger be there by the 
owners leave, the offender ſhall have his Clergy, for it is out of the words; and of ; 
ſuch opinion is Smenford, 129. b. who voucheth the opinion of all the Juſtices to 2 
be accordingly. | q 

But a doubt was conceived upon theſe Statutes , If any in the day tighe bach pf 
broken an ouc-houle, as a Barn, Stable; cc. if the ſame ſhall be faid as t& put the 
offender from his Clergy, a dwelling houſe, and afterwards the Karure of -5'p Blie 
cap.15. was made, by which it is enated, That he who ſtealeth ro the value of 
five ſhillings in any dwelling houſe or our-houſe in the day time, that no 

n be within i, ſhall be ouſted of his Clergy. And it is to know, -none of 
the ſaid Starures do extend IINY the R in atwuſe inthe 
day time, but onely (as it hath been often laid)-rhe Statuce of 23 Hew.$ andthe 
Statute of 4 & 5 Phil. Mary; and! the Stature of 23 H.8. as to thispoint, is 
raken away by the Statute of 1 B46. 5.1 2. Then ir is to ſee, in what caſes the Arce(- 
fory before ſhall have bis Clergy, and in what not. And therefore the fajd At of 
4 & 5 Phil. & Mary isto be again reviewed and confidered asto this For or, ] 
incaſe where the is caken away from the Principal, in caſe of Robbing in * *7 
any dwelling houſe in the day, before the faid At of 4 & 5 Phil. + Mary ; in 

ſuch caſe the Clergy is taken the Acceſſory before by the Sratuce of 4 & 5 Phil- 
& Mary. 
Bur firſt, This AR doth ngt extend to Acceſſories before; in caſe of robbing in 
a Booth or Tent, be it in the day or in che night ; for cheſe are not eſteemed in 
for a dwelling hoaſe, as the Statute of 4 & 5 Phil. c> Mary ſpeaketh, and as well Y 
appeareth in the recital of 5 & 6 Ed6, or fg Alſo the Sterne of 4 & 5 Phil. &- 
Mary doth not extend to the offence withinthe AR of 39 E/ie. which was mage 
Jong time after the AR of 4 & 5 Phil. + Mary; and the ARt of 39 Eliz. doth 
take away Clergy from the Principal offender onely. And you may take rhis for a 
| rule, That every At which cakerth away Clergy from the Principal, and 
Seokerk nothing of the Accefory, that the Acceſſories as well before as after, 
ſhall have their Clergy, as it was holden by all the Juſtzces, 1 Afar. fol. 99. Dyer: 
Another general Rule is, Inall caſes where a man is ouſted by any Staryre for 
any offence from the benefr of his Clergy, the ſame offence ought ro be comained 
in the IndiAment, or Appeal, in fach manner and form; and with the fame cireun+- 
ſtances as 1s contained in the Statute, or otherwiſe the oSender ſhalt have weClergy, 
becauſe that the Stature which ouſteth him of his Clergy norbeing purſued, 
offender is left ro I _ os as v 
For example, upon t d A 4 & 5 Phil, & , thewords are, AY 
and every perſon or perſons that ſhall mahkci command, hire, or connfel a 
perſon to commit or do any Petit Treaſon, wilful Marder; or to do any Robbery 
id 
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in dwelling houſe, &c. or wilfully to burn a dwelling houſe, cc. And there. 
on Elie. . Dyer 183. was, That a man 1s indicted of Robbery of ao 
other in his Manſion-houſe, he being inthe ſaid houſe; and put in fear ;; and another 
is indited, becauſe that he Feloniouſly before the ſaid Robbery, pocured and cour- 
ſelled the Principal to commit that Ro , in which Indiament of the Acc 1 
this word (Feloniouſly) was left out. And by the opinion of all the: Juſtices of 
Aſfiſe in their Aſſembly,' except the Chief Juſtice, and Azrhowy Brows, for wart 
of this word (Feloniouſly) in the Inditment, the party/bad' lis Clergy , becauſe 


that the words of the Statute of 4 &+ 5 Phil. & Mary were not purſued. Alſo in 
18 Fliz. a ſervant of the Lady Laxron of Londen, was indicted for procuring Felo- 
niouſly of 'the Robbery of his Miſtreſs by one Crompron ; but in the Indictment 
there wanted Con/n/uir, Conduxit, wel Pracepit, and alſo Maliciouſly, and there 
fore Clergy was allow ed to him after Judgment by the opinion of the Jultices. 


Mich. 12 FAC. 
Metcalfes Caſe. 


Oed and others brought a Writ of Accomprt in the Common Plea acain{t 
Metcalfe, and upon Ifſue found againſt bim, Judgment was given © ».4 
computtt , & ideo in minima quia non prixs compmavit Upon which 


Judgment, Medcalfe brought a Writ of Error; and now two Queſtions were 
mov 


Firſt, If after this Judgment, the Wtit of Error lieth or not ? 

Secondly, If a Wit of Error lieth not, 'If the Record be removed or no: ? 
Andit was argued on the Plaintiffs fide, That the Writ of Error weil lieth : For 
after this if the Plaintiff dieth, or if (be Plaintiff be .a woman, and 
after this Judgment taketh hasband, the Writ fhalh not abate, and fo it is adjudged 
10 27 Ed. 3-57. «. and r—_— agreeth 14 He. 4- 1. wherein a Writ of » 
compt againſt one as Bailiff, and ze anque ſax bailic ed , andafter tryal again! 
the Defendant, Judgment was _ thar the Daten (ond Sa and 
afterwards 'the Plaintiff dieth, bis Execators ſhall have a Scire facies again!t the 
DONE HEE ſerved, and he appeared not ; for which a Capias «d comps: 
rand” forth , cngrar Ferre ata certainday, and the Plaintiff prayed 
an Exigent againſt him, and had it. Vide 21 Fdw 3.32. and in 21 Edw. 3.7. In 
Robert de Holywels caſe, it is adjudged, That after ſuch Judgment, the Plaintiff can- 
not be Nonſuit, but notwithſtanding his default, he may have a Capias ad compu- 
texdam within the year, and a Scire facias after the year , and therewith agreeth 
3 H.4.7. And thereitis ſaid, That by the Judgment that the Defendanr ſhall Ac- 
compr, that the Original is determined, 21 Hem. 6. 26. in Jobn Ferrers caſe : But 
there it is ſaid, That although that in ſuch caſe the Plaintiff cannot be Nonfuit, yet the 
defaulrof the Plaintiff in ſuch caſe ſhall be a Bar to him for ever; and ſo is a Judg- 
ment there cited in 19 Ed, 3. by wilby, Vide 18 Ed. 2. Arcompt 123. 21 Ed-:.7. 
1 Hen, 7. 2. # Hen.4.7. 41 Ed3 3: 4. Itis holden, that if two be adjudged to 
Accompr, and the one dieth, the other ſhall Accompt all one, and the Writ ſhall 
not abate. Vide 31 Ed. 3. Accompt, Statham. Vide 34 Ed 1. Brief 854. 1 E4:5- 
In a Writ of Accompt, the Defendant was awarded to Accompt, and a Capias ad 
rompatandum awarded; andthe Defendant came in by Ceps corps, and the Audi 
tors were aſligned to him, -+c. For which the Plaintiff entred in Accompt and 
pleaded a payment by the command of the Plaintiff , the Plaintiff traveried the 

ndment, and upon that they were at Iſſue, and after Iſſue joyned, the De- 
fendant was bailed by Recogniſance ; and afterwards the Iſſue was diſcontinued 


by the Demiſe of the King, Edwverd the Fourth, before Verdict given. And in that 
caſe two points were reſolved 


6 1. That 
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1. That the Bail were diſcharged by the Demiſe of the King, [4 \ 

2. That after ſuch Judgment given, that the Defendant ſhould Accompr, al-.Z /e ; 
ways the Entre is, 1deo confideratum eff quod predift” M.: comparet, & idem, M. in #3 Y 
winims, "quia prixe non computevit, Which proveth, That the ſame is a Judgment, Bye F © 
and by conſequence a Writ of Error lieth upon it. - D rs 

But it was reſolved"by the whole Court , That the Writ of Error upon this ©” ow | 
Judgment, qued romputer, Cc. before the final Judgment given, lay not. And the | 
fame appeareth by the words of the Writ of Error, 9 aia i» records & proceſs, 5* * 
& etiam in ridditiohe judicis loquele que fuitin curia noftr « coram vebis cc. per breve / 
neſt r um inter W. > AM. quod idem M. redderet prefar' W. ratiozabilem computun 
[ſunum de quo fait Receptor denariorum, Oc. Errer intervenit manifeſt us ad grave dam- 
num iifius AM. © & Nos errorem fs qu fuerit modo debito corrigs,  partibus pre-* 
ditu plenam & celerem Faſticiam fieri velentes in hac parte, Vobis mandam ; quod ſe A 
judicium ind: reddit um fit, tune recordurw & proceſſum lequele pred' cum omnibus ex (OW: 


tangentibus Cc. nobus. fc." mittatis & hee breve, ec. And all the ſtion of if 4t 
tha caſe was, What Judgment was intended in the Writ of ors. That, Ir / P, 


gwed defendent crmputer, or the latter Judgment. And it was reſolved, That 7 * / r | 
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no Writ of Error lieth till the laſt Judgment be given; and that for divers e © 
Reaſons. | 


Q/ oa q 

1. When a thing ( whereof there is divers degrees and qualities) is found / . 4 JL, 
indefinitely mentioned in a Writ, Count, or other Record, the Principal thing, and-** VE =* 
the moſt worthy ſhall be intended, as 6 F/iz. Dyer 236. A penalcy inflicted by /S ors Co 
AR of Parliament to be recovered in any of the Courts of Record of the Queen, 
ſhall be intended of the Principal Courts at weftminfter, 20 Hen. 6. 23. In an Ac 
compr, ſuppoſing the Defendant to be his Receiver from the Feaſt of St Michael, | 
ſhall be next the Feaſt of Aficheet Archangel , and not St Michael De monte 7 <<. 
tumbe. 

SoTy Her. 4. 44. 21 Hen. 6.8. 37 Hen. 6.29. If the Father and Son be of ,4” A... 
one name iz. ?. S. if F, S. be named pede Writ, Count, or other Re-\ 

el 


cord, i meant of the Father ; for he is the more worthy. $o 10 Ed. 4. 11.) +» 4 | 
7 ſich 2. Tit. Bar 241. Fi E 
If a man be bound to prove a thing, he ought to prove it by the principal./ <- 2-4 | 


proof in Law, and that is by Jury : And fo if itbe ſpoken of Fee, it ſhall be . 
meant Fee-limple ,, and if of Eſcuage, it ſhall be intended the principal Eſcuage; 7/c 27-7 + 
and that is Eſcuage in certain. Y5de Lit. fel.21, And fee a notable cafe rothis pur- 
poſe, in 5 Edw. 1. Reſceir 165. Where thecaſe was, That in Admeaſurement of 
Paſture againſt a man-and his wife , Judgment was given that Admeafuremenr 
ſhould be made ; and afterwards it was done in the Country, and retorned into the 
Commen Pleas, 15 Hillary. At which day, the Husband made default, and the wife - 
came into the Court before the Judgment given in the Principal; and prayed to be 
received; notwithſtanding thar, it was ſaid, That ſhe was come to late after the 
Admeafurement awarded, which is a Judgment : To which it was ſaid by Herle, 
That that was not a Judgment upon the Principal. And where the Statute of Weſt. 
2. cap.3. is, $i ax7 ame judicinm venerit, &-c. the Statute mult be intended of 
the Principal Judgment. 
So in 22 Edw.3. Tit. Reſceit t39. inan Aſﬀiſe of Mortdanceſter againſt the 
Husband and Wife, the Aſtife was Awarded by Defaulr, and the Aſſiſe remaineth 
pro defefin juratorum; and now the Wife prayed to bereceived : And it was ob- 
zjeRted, That Judgment was given, that the Aſtiſe ſhould be taken: and afterwards 
the Wife who came before the final Judgment, was received, and therein agreeth 
17 Ed.2. Reſceir 173. and 22 Af. pl. 22. After the Aſſiſe Awarded, the Wife was 
received. 24 E4. 3. 29. and divers other Books. 


?. The ſaid words, $5 judicius inde redditam (it, -c. are intended not onely 
6f the Principal Judgment, as appeareth before, bur alſo of the whole Judgmenr, 
iz. When all the matter within the Original is determined, asin 34 Hey, 6. 18. 

Terre | 'n 
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in Humphrey Bohaxs Caſe, ip 2 2 ware jwpedis brought againſt two , one pleadeth 
to the and the other confeſleth the Aion ; upon which conbelicec, Judgement 15 
given: And he againſt whom Judgment was given, fueth a Writ of Error to re- 
move the Record into the Kings Bench : Priſct and the whole Court, the ſame 
cannot be ; for the Writ of Error ſhall reherear all which are partiesto the Orig;- 
nal Writ, and then the Wris faith, Er þ5 jadicians inde reddirum fit, twnc recordum 
ilud habeats ; wherefore the fame proveth that ic cannot be before the whole 
matter bedetermined. To which Lizeleron ſaith, If a Writ of Treſpals be brought 
againſt ewo, and one appearcth and pleadeth , fo that he is attainted of the Tre/- 
pals, and Judgment given againſt ham, notwithſtanding that the matter is not de. 
termined againſt the other ; yer he againſt whom the Judgmene was given, ſhall 
have a Writ of Error, and the Plea ſhall be removed. Pri/er. notruly, and the 
contrary to what you lay, was here lately adjudged in the caſe of the Lord Cromne! 
againſt Cawery, and others. 32 Hen. 6. 5 & 66. In Treſpaſs by the Lord of FS. 
againſt one for raking of his Cattle, as to parcel, the Defendant pleaded Nor 
uilty , and as tothe other, he pleaded another plea ; which the Plaintiff cid 
r, and afterwards.the Iſſue was found bebe plaintiff upon which he had 
Judgment : Yet heſhall not have a Writ of Error, till the whole matter be deter- 
mine 

And the reaſon of the faid Caſes is, That if the Record be removed, till the 
whole matter be determined , there ſhall be a failer of right : For the Judges of 
the Kings Bench cannot proceed upon the matter which is not determined, and up- 
on which, no Judgment is given; and the whole Record oughe to be either in the 
Common Plras Or in the Kings Bench; alſo the Original is entire, and cannot be 
=_ No here _—_ _ 6. Tit. Errer 11. A _=_ caſtina hr oy 
of a Judgment given (where the Judgment was given of the Principal, and of the 
Damages, and not of the Colts,) for which cauſe it was rejected, Lecane that the 
Writs Conditional, $5 jadiciam inde redditum fit, 12 Eliz. Dyer 291. In a For- 
medon brought by Firz-Wiliaw: againſt Coply, the Demandant had Judgmer: for 
part, ec, and afterwards the Tenant | aquere Writ of Error before the 
Diſcuſſion of. the reſidue, and earneſtly prayed, that the Record might be removed 
into the Kizgs Bench; but the Court would not it, defore the whole matter 
demanded was determnuned, for otherwiſe they proceed in a Plea without 2 
Warrant, andallo the Writ of Error faith, 55 judicinm inde reddicam fit : And 
this word (ixd:) goeth to the whole demand. 

So in the caſc at Bar, the Record ſhall not be removed until the whole matter 
of the Accompt be determined, and Jydgment be given for the whole, and thac 
cannot be till the Judgment be given of the arrearages —__, Ce. Ne emria 
Domini Regu deficeret in juſtitia exhibenda, The Record ſhall not be removed till che 
whole matter be determined. 


3. The Writ of Error is to be meant, not onely De prixcipals & integro, bur 
alſo De judicio graviter damuoſe : And as to that, it is to know, Thatthe Origina) 
Writ of Accompr, notwithſtanding the ſaid Award, doth remain undetermined , 
and upon that the Judgment inthe end ſhall be given: For the Original is, thac 
the Defendant Cemparert, &-c. and then the D doth enter in Accompt be- 
fore Auditors, &c. before whom he pleads to Iſſae, which is found by Verdi, 
or in other manner, that he is in arrearages of a certain ſum, and then the Plain- 
riff by force of the faid Original Writ of Accompt ſhall have final, or definitive 
Judgment, 14eo confideratums oft, qued prad' W. recuperes wirſus prefat. M. as 
much as he is found in arrearages, Ee dewna eccafione interplacitationss, Cc. And 
that isthe Judgment by which the Defendant is charged with the Accomprt, which 
is the effect of his ſuit; and the other Award is but as an Acceſſory unto it : For by 
the Award quod compwter, no ſum is recovered, nor doth it make an end of the Ori- 
ginal, but is onely a means to bring it totheend : But the Judgment, by which he 
ſhall recover not onely the arrearages of the Accompt , but damages alſo (as is 
aforeſaid) is the end and determination of the Original : And therefore the 

Writ 
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Writ of Error may well ſay ad grave demnuzs of him who was Defendanc in the 
Accompt; for by the Judgment he hath loſs, bar not by the Award, and there- 
fore the Judgment meant in the Writ of Error is Judiclum graviter damno/am tO the 


Defendant. 


The fourth Reaſon was, That the Award qzed cdwputer, is but an Award, as 
an Award that the Aſlife ſhall be taken, Award inWaſt, of a Writ of Enquiry 
in Waſt, in Treſpaſs, cc. a Writ of Enquiry of Damages, is pertitione faciends, 
an Award gazed perritie fizt, an Award chat one ſhall be ouſted of Aid, and the like, 
which are but Awards of the Court, and are but interlocutory, and not definitive ; 
whereupon no Writ of Error heth till the {aſt Judgment be given : And therewith 

reeth, 7 Rich. 2. Tit. Error 68 by Belknap, Skipwith, and the whole Courr, 
That a man prayeth in Aid, and be ouſted of the Aid by Award, heſhall not have 
a Writ of Error of that Award, before that the Principal Plea be determined. 
Vide v7 Ed-3.5. InBarmn Preſentment : Et 4 ſemtemtia interlecutoria non appellatur 


jare {moihs. 


5. Till the latter Judgment, the parties have done by the Roll, which ptoverh 
that the Plea doth remain undetermined. And Hil. 39 Eliz. Ret. 327. Anne Coun- 
teſs of Farwick brought a Writ of Partition againſt Hezry Lord Berkley, where 
Judgmenc was given upon a ſpecial Verdi, Quod portitio fieret ,, and before the 
laſt Judgment, vi.. (after Partition made) Pacd parcitie firms & Rabilis imper> 
peinum teneazar, the a Writ of Error, andit was reſolved, 
That the Writ of Error lay not till che Principal Judgment given, which deter- 
mineth che Plea: As in a'Wr of Dower gs Jodgngaro ginantie ſhe ſhall 
recover her Dower, there the Original is d ined; and yer the Sheriff ſhall 
make Execution of the third part tiy Mets and Bounds, which Proces needeth not 
to be retorned. ng: % nts 
And for dire Authority.in the pointe 5s termini terminentibus, in 21 Edw.z. 
fol. 9, Thery came to the Bar, and ſaid, How that A. brought a Writ of Accompr 
againſt 3. who was Awarded to, Ac and a C apias ad compurandams iſſued 
againſt him: . And now the faid 7g Sts rit of Error to diſturb the 
Accompt ; and prayed, That the Record might not be ſent cill he hath accompred. 
Stenſe, no moreit ſhall not be, for the Plea ts not ended until he hath accompred : 
And for that cauſe the Court granted him, That the Record ſhould noc 
be removed Fide 21 Edw- cap. 3. Tit. Accompt, Statham. Vide 16 Ed. 4. 
Cap. 2 & 3+ , [ -iT 

w And it.is holden in 1 Hes 7: 24.-in theſe words So ſoon as the Defendanc is 
adjudged ro Accompt ,, and they are-at Ifſue before Auditors, and the Enquelt is 
ready to/pas, and the Plaintiff makerh defaulc , now ſhall the Plaintiff be Non- 
ſuit, and ſhail noc be reſerved after ; . And. if the Plaintiff bepreſent, and will nor 
ſue forward, he ſhall be barred in the Principal Aftion: For they fay, T 
though the party be adjudged to Accompr, - the Action is not clearly determine 
until the Accompt be determined , for the Accompt doth depend upon the O- 
riginal, and all is but one, and fo the Nonſuit or Diſcontinuance now upon the 
Proces upon the Accompr, is a Diſcontinuance of the whole Action: And it is not 
like ro other Aions where the Plaintiff hach once Judgment, for to recover ; 
then the Action is clearly determined to all intents: And when he ſucth a Scire 
facias to have Execution, he may be Nonfuit init; but that maketh nothing to the 
Original Judgment. 

And yet upon conſideratidn of theſe; and all the other Books, it may well be 
that to divers intents and purpoſes (as inthe ſaid Books appeareth) the faid Award 
(queds computer) is a Judgment, but not ſuch a Judgment ( for the Cauſes and 
Reaſons before) as is intended within the words of the Writ of Error, Si judic;. 
ww inde redditums fie : And for the moſt part every particular cafe which hach 


been ruled in the ſaid Books, may well ſtand upon ſeveral and particular 
Reaſons. 
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Note Reader, Whereas it'is ſaid in this caſe, Thata Writ of Error lieth nor 
upon an Award, cilfl che Principal J is given; and where it is alſo laid, 
That no Writ of Error liech until rhe whole matter inthe nal be determined : 
Both theſe Rules are regularly true; bur yer each of them hath Exceptions, for as 
tro the firft in 18 Hen. 7. Trin- Rot. 3. inthe Kings Bench the caſe was, That one 
Eaton was indicted'of the dearth of Jobw 47. before the Juſtices of the Peace in the 
County of Lircviw'; upon which, a Capiar was Awarded, andthat upon an Exi. 
cent; after #hich, Fare died before any Attainder;, upon which Award of the 
Exigent, his Adminiſtrators brought a Writ of Error, and it was adjudged, Thar 
the Wri of Error did he; and the reaſon was, Becauſe that by the Awarding of 
the Exigem, his Goods and Chattels were forfeited, and of fuch Awards which 
tend ad raft rave damn Of the pa » a Writ of Error lierh, alchough the Prin- 
cipal Judgment waxnever given, and itrthis caſe, Exceptio probet regulemw, + fic 
ac immilibus. 

" Asto the ſecond, you ſhall finde in 36 Mew 6. Tit Fiers ferias 3. itis holden, 
That in Debr againſt divers, by ſeveral Preciper, if there beError inthe Judgment 
againſt one he ſhall have a Writ of Error : For intheſe Origizals, io which are (e- 
veral Counts, and Error is zgain one, heſhall havea Writ of Error, and the Re 
cord of his Count, and the pleading, &c. fall be ſevered from the Original, 2nd 
removed into the Kings Bewch ; and yer the Original doch ſtay here, (as well decauſe 
the Court of (ommen Pleat is in poſſeſſion of i, as' becauſe thar otherwiſe the 
Common Plea could not o deternene thi yeſidue withour the Origiaa! , and 
in ſuch caſe, as] conceive, Tf Error be inthe Original upon” a Cerriorars,the Chef 
Juſtice ſhdl} certific bur the'tenor of it.) Vue wiktte isone, and one 
Cort, he carinot hirve' a Wriz of Error" vl! the wiwsle med: For the 
Record cannot be inthe X ing? Beech, and here alſo. ' 

Alf it isro be nored, Thatin the prificipal caſe of 56 Hee. &. wy That 
the Writ of Entre ſ#r Diſſeifin was br of Land, and of Rent, ayto the Land, 
oy heyy men an ner — and the Rere did 
in Plea; fot which canſe, for heEand e Judgment, oe, And there 
Priſcot faith, Bring to tis # ſpecial WritvF Error, f you wilt, andwe will adviſe 
(when we fe the Writ) if it ſhall be allowed, or nor: And inthe fane caſe the 
opinion of the Court, wits, That the party in incipal 
] of his coffs' of Suit, anti? the Original (thirt is, aff che Original matter) 
be ined ; for he cannot know what damagt he” ſhall be at before char rhe 
Suit be determined, Yide Dyer- 12 Flix: 291 6 Vide 36 Hen 6. 13. 

As to the ſecond point it was reſolved, That the Record is not removed, be- 
cauſe that until fuch Judgment green 44 Hiritended in the Writ, the Cheif fwftice of 
the Common Pleas hath not A tyto ferid it; for the words are, 5; mudicions 
inde redditam fit, ranc recordut# + proreſſne, Fr. mittitis, fr. And therefore 
the Record doth yer rethain in the Commer Plea ; wpor/which they may proceed, 
notwithſtanding the Rolfbe marked Mitre wy; fc | 
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Mich. 12 FAC; C42 
Richards Godfreys Caſe, 


| , © 
Obrre Bales Plaintiff, in oReplevia againſt Richard Godfrey Eſquire; Omen. > © - # * 
R Godfrey, and Fibu Hayxs, which began Mich. 11.7 ac. Regis Res, and des ” #: 
clared; Thaz« pry _ _ _— in a/ * 4 wa ; 
lace called the Comman, && < 14 Richer avow, d Owen and) / - © 
Joks as Bailiffs. to Richard; make Comance of the taking of. the faid Cattle, be-* Xead ak: q 
— — wp dna Or Dattaky tope le * J 
in t Ne | ce where was parcel,) &c. in f | 7 
And that the ſaid Ric and all thoſe whoſeeſiace he barb in the ſaid Manor, time % «r/o ae.) 
out of ande, and have. bad a Leet once in the year, 22, within a moneth after 
Michar/mas, to be holden before his Steward, as to the ſaid Manor appertaining : ** © 
And that ſuch Steward- for-thetime, heing time out. of minde; cc. hath uſedto. , .. 
—— —— — — — — within the Lees aforeſaid, | =. 
to be cheat Pledges © tQ enquire of: all the Artacies coneerning Leer, and V — 
ro preſent theta : And that withit the ſaid Manor, time ourof minde; there: hach 
> Gen BREDABIEE Pledges of: wo rene rey lr 
worn, have uſed crime out of minde; 4c at: every! Legs: to preſent: (5 
tothe Lord of the Manor = 


A 
- 


atthe - 4 
+* Hh pre feoogfhl 
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- 


y 
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pre/ato Ricarts Godt: ; ad, 
capital argemo, frve cerioLeta x 5 : Necnou & 1brdenw 
veraxt /o/vere Ricards ad nandew Lttams, (the laid cheif Yuver or 
> quod predift Thomas King Sencſchalins, Orc. ad lam 
Librar um (uper to/dem capitales plegios ad tance. & thidemingpeſ wit. 
ſaid ren ſhillings for cheif Silver , or certaimy of Leer, and the faid Fine of 
pound, to the 121d Richard Gufrey, were, behinde and net paid; the ſaid Zi 
Gedfrey did avow, and the ſaid Owey. and: foba did acknowledge the taking of 
faid Catcle inthe place,. where, &c. forthe ſaid fevernabfarmaot m1 
ſix pound, cc. Upon which Avowry, the Plaintiff did demur in Law. Andin 
caſe four points were moved and arguedauiibeBar. . | 

1. If chefaid Gagnon unpoſed, wes lawful ? 

2. If i were noteuly1, if « wene vond, or vaigdable? 

3. If the Avowent might diſtraune foir the ſaid; cheat Silver, or certainty of 

> : 


4- When the Defendant Avoweth the taking for two. diltioet cauſts; and it 
appearerh of Re INIRSESIIS not any. calle 12 Law, and thas 
the other i2a zatt cauſe, if he bave Retaxn of the Cartle ? 

And his cafe was fundry Terms: argued at the Bar, at this Terr by the 
Bench. &:! + 10 | | 2644 

Asto the firſt Queſtion, it was reſplved, That the Fine i upon the Ju 
rors joyntly, was not lawfully ſer, but oughe to have lieen upon chem ſRve- 
rally, and cherfly in this caſe, Becauſe whae-produceth he Fine was ſeveral; for 
the refulal of every of them was ſeveral and perſonal; avd the refufal of rhe one is 
not the rejukil of the other : ' And:therefare/ it wes reſolved; Thar if ſome: refule, 
and the ochers are ready to preſent, c#e- Thoſe who retule, eSbaagey ined, 

An 
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And therefore the caſe which Priſer putteth in 35 Hen. 6. Tit. Examination I7. 
That if one of the Enqueſt eſcapeth after chat they were ſworn, fo that they cannor 
ive their Verdi, although the orhers were not aſſenting to it, that yet they 
ſhould be all fined, was utterly denied to be Law, for memo deber pmnir-s pro alien de- 
lis, to which he is not party, privy, conſenting nor aſſe , for then it might 
be ſaid Rutiline fecit, e/Emiline pleftitur- And it was ſaid, t the faid Caſe wa; 
ill reported, and ill printed. Vide Pls. Com. 519. Welkgens caſe. One Juror who 
onely miſdemeaned himſelf, was onely impriſoned and fined. Yide 36 Her. 6. 28 
And with this reſolution” agreeth 10 Edw. 3. fel -9, 10. where Wifiam Frermas 
brougbtaR evin againſt the Abbot of Ramſey, others, of taking of his Car- 
tle: the avowed the raking, by reaſon that he is Lord of the Hundred oF. 
within which Hundred be had many Leets ro hold onceinthe year in the Town of 
M. withit: the fame &e. And thar the faid 5#;Sieaw Freemen is Reſianc 
ec. Andthatar fuch a Leer within the Hundred, wwelve were f&orn to 
preſentchings , and this 5;iew was one of them : And after that they 
had received: the” Articles, they-were commanded to anfwer to the Articles, +. 
pg meager wy ion and the others wereamerced, and the Amerce 
ment of wiliew was afferred to half a week, and for the ſame he avowed. To 
which, Aſs of Council with the Plaintiff, rook Exception againſt the Avowry, 
becauſe the Avowant doth ſuppoſe they were amerced in common, and afterwards 
he ſaid, That the Amercement of pidiew was afferred, and fo was the Aﬀerrance 
ſeveral, and the Amercement common. - of the Avowry ? To which it 
was anſwered and reſoived, - That fo ſhall-the Law be; for becauſe that all refulcd, 
all ſhall be amerced ; bur when the fum ſhall be impoſed or afferred, it ſhall be op. 
on every -0ne Seruudats qacktatem delifthi ſabvo contenements wo, and 
afterwards the Plaintiff was commanded to ſay further. Andin 4 Eliz. Dyer 211. 
the Jurors of a Leer refuſing to anſwer the Articles of the Leer according to their 
Oath, the Steward did fer a Fihe uponeach of them. | 
It was further reſolved, ' That in a ſtronger caſe then the caſe at Bar, where 
the foundation is joynt, ' yet the Fine ſhaſl de ſeveral : Asin Afﬀiſe againſt rwo, the 
Diſlciſin is rnd vrick Horve,? | the Difſciſin- be joyne, yer the Fine ſha}! be 
ſeveral: And therewith apreeth 10 Edw.3: 10.'s. SO1n30 Edv.3-1,2, 30 Af 
1. 49. Twowere joyntly- convicted inthe X5ngs Bench, ina Bill of Treſpaſs of 
Reſcous done in Mliddbfer: ro the _—_— forty pound, who j im Acttaint. 
And that it is holden; That though rhe Fine and Impriſonment be fevera), yer for- 
aſmuch as the Plaintiff © 4 Wy one Attion; they may well joyn in an 
Atraint againſt him. Andſo F.'N- 8.75-g. ina Court Baron, if two are amerced 
for one Treſpaſs outragiouſly, they fhall not joyn ina Writ De Afoderars miſcricer- 
dia; for they ſhauld be feverally amerced, although the Treſpaſs be made joynt!y : 
So in a plaint ſued by two; if they be Nonfuit, the Amercement ſhall be fevcral. 


rio engrsy) 11 EI given in the Kings Benth Or Common Fleas, 
againſt rwo & idro 6n wh when it etietdeheCommbrinthe 
CON rr + —_ upon ann ru Vide 1 Hen.7. 6. and 
Greſleys caſe, in Eight Part of my Reports, if' a appear at the Bar, 
—_— Plainriff be «; che Judges may amercethe Eris —_ the Jury 
who are of the ſame C mayaffer it,asit is holdenim 18 Ed.'3 13. And there 
is a differerice as to this purpoſe, betwixt a Fine and an Amercement : For the Fine 
is ſet by the Court, and therefore -neederh not to be afferred , bur an Amercement 
ought to be afferred by theCountry , and therewith agreeth 7H 6. 12. 10 56. 7. 
Vide Greſley, caſe, and Pho. Com Weldons cale, 519. Andwhentdere are divers 
Defendants, and they areby Law to paya Fine, then the Judgment is ide cap: a- 
r#r, and the ſame is for a Fine; for the impriſonraent is not but rl the Fine be paid, 
and therewith agreeth 17 Edw.3.73-4: '9E4.3. 6. '' Vide34 Hen.6. 24. And that 
is the cauſe , that when the Entre is 5d#'cap:arxr. , that he ſhalk nor be amerced, 
becauſe he is to pay @ Fine. : Andalthoagh the Entre be ideo copiantwr, - yer it ſhall 
be taken reddends ſingnla fongulis; for the of rhe party they ſhall be caken 
by a joyrt capics ad /atiefariendam ; but for the Fine due ro the King, they ſhall be 
taken ſeverally by C apias pro five , as appearcth before; thar they ſhalj be ſeverally 


impriſoned, 
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impriſoned, and ſeyerally fined , for it jsnot reaſon, that three ſhould be impriſon- 
ed, till tbe other bach paid his Fine. And-in all caſes, when the mean to attain to 
the Fine is ſeveral, the Fine it ſelf ought co he ſeveral; and yet in ſome caſe the 
Fine or Amerce:nent ſhall be impoſed upon divers joyntly, ſometimes upon a Coun- 
try, ſometimes upon a Hundred, and allo upon a Town, cc. As for the eſcape of a 
Murderer, &-c. Vide 22 Ed.z. Corone23B. 3 Ed3. Ibid 147. 3 Ed :. lbid 0:2, 


316, &-c. 10 E4 3. 10.5. And that is forthe incertainty of rhe perſons, and , = 

for the infinitene(s of the number. | < / | lon 
And it was obſerved, That of Courts, ſome may fine and not impriſon, as the  * 

Court Leet, ſome cannot fine nor impriſon , but amerce, as the County-Court,, . . - / CES 


Hundred, Court Baron, &+c. For no Court may fine and impriſon which is not a 
Court of Record, as is F. N- B.,-3. 6. If a man be convicted before the Sheriff ©"; 
in a Wri: of Recaption, the Defendant ſhall be but amerced ; bur if he be convict> _ ©. © 
ed {1 a Writ of Recaption before the Juſtices, viz. in a Court,of Record, the © *© / 
Defendant ſhall be fined and impriſoned ; bur then be ſhall not be amerced, and « -r - / +<*f* 
therewith agreeth, 9 Hen.4. 1, 6. Some may impriſon and nor fine, as the Conſta- [447 
bles at the Peric Sethons, tor any affray made in diſturbance of the Court, may im- 
priſon bur nor tine. Some Courts cannot impriſon, fine, nor amerce, as the Eccle- 
liaſtical Courts holden before the Ordinary, Archdeacon, &&c. or their Commiſſa- 

ries, and che like, who proceed according ro the Canon or Civil Law. Y:de Brook, 

Tis. Errar 1797. And lome Courts may fine, impriſon, and amerce, as the caſe re- 
quireth, as the Courtsof Record at Weſtminſter. and elfwhere. 

It was alſo reſolved, That the re2ſonableneſs of the Fine ſhall be j by the 
Juſtices; and if it appear to them to be exceſlive, it is againſt Law, ſhall noe 
binde, for exceſſw in re qualibet jure reprobatur communi, as exceihive diſtreſs is for- 
bidden by the Common Law, 41 E4. 3. 26. (Forthe Act of Arriculi ſuper Chartes, 

Cap: 12, Nom capictwr gravs diſtrifiio, extendeth tothe King onely.) Vide 27 Aſſ- 
pl. 51. 28 eA(- pl. 50. 11 Hen,4. 2 8 Hex. 4.16, And it appeareth by t 
Statute of Feſtms. 1. cap-35. That exceſfive or ourragious Aid is againſt Law, and 
therewith agreetb Glmpil, lib. g. fol. 70. "F.N. TB. $2. and F. N. B. -5, and 
Magna Charts, cap. 14. Excellive Amercement is againſt Law. Nalws liber bomo 
amercietnr, fc Niſe ſcenndum qualitatem delift, 10 Ed 4- 10.4. Accempt. The 
ſame Law of exceflive Diſtreſſes in reſpe&t of the multiplicity, is againſt Law. 
27 Al. 59,51. F.N.8-1784. 9 H.7. 3. An Afſiſclieth of often Diſtreſs. 1 4 H.4.9. 
An exceſſive Fine at the Will of the Lord, ſhall be ſaid dppreſſion of the people. 

And if Tenant in Dower hath Villains or Tenants at Will, who are rich, and 
ſhe by exceſſive Fines and Taxes maketh them poor and Beggars, it is by the Law 
adjudged to be againit Law, and to be Waſte, as appeareth in 16 H3. Waſte 135. 

16 Hen.7- & F.N.B.G0. b. & Regiſty' Jadic* 25. Waltelieth in exulanls Hen- 
ricum & Hermanum, &c. Natives, quorum quilithet tenuit wnum Meſnagium & 
wnem virgaram terre in villa de T. per graves & intolerabiles diftriftiones. By 
which it appearetb, That ſuch uncolerable oppreſſion of poor Villains, and Tenants 
at Will, is co the diF1ndericance of him in the Reverſion, and againſt the Common 
Law of the Land. 
And in the Fourth Part of my Reports, If Fines of Copiholds of a Manor be 0 
incertain, the Lord cannot demand, or exat exceſlive or unreaſonable Fines; and 
if he do, the Copihold may deny co pay it, and the reaſonableneſs of the Fine 
ſhall be determined by the Juſtices, c+c. Q nam rationabilu debet efſt fins non de» 
finitar, ſed omnibus cirewmſtantias infÞettus pendet ex fuſticiariorum diſcretione- And 
{0 it was adjudged inthe Common Pleas, between Sralon Plaintiff, and Rrady, Ser- (4 ] 
vant of 7 bemas Wiltows, Lord of the Manor of Fexdition, in the County of Canr 
bridge, Paſche 9 Fac. Ret. 1845- 
As tothe ſecond point, it was reſolved, That when a Fine is ſet againſt Law, as 
joynt, when it ſhould be ſeveral, asintheCale at Bar; or if ic be unreaſonable; 
1t may be avoided by Plea, and Judgement of the Court in which che Suit depend- 
eth, tor other remedy is not given to him, 
Asto the third point, it was reſolved; That the Avowant could not diſtrain for 
this certainty of Leer, becauſe it was againlt common right; and for the private 
of 
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of the Lord of the Lect, which the Lord could not have withour preſcription , 
and therefore as he ought to preſcribe inthe Principal, fo he ought to preſcribe in 
the Diſtreſs. InG6 F4.3-20. the caſe was, That 45am brought a Replevin againſt 
?oby, of taking of his Cattle ; the Defendant avowed, that the aid Jobn was che: 
deſigner of the fame Hundred (which is meant of the Leet) of F. And faid, that 
the Lord of the Hundred had every year two marks to receive ; the one moyety ac 
the Hundred holden next afterthe Feaſt of E-Fer, and theother moyety ar the 
Hundred next after the Feaſt of St Micha! ; And that the Lords, time ou: of 
minde, had been 'eiſed of the ſaid Preftation, to receive the ſame by the hards 
of the cheif Defgners. 

And further f2id, That they levied the ſaid two marks of all the Reſiants with- 
in the precin& of the Hundred, according as they had Lands and Goods ; ard he 
and all the cheif Deſigners had ſo levied ir, time out of minde , and as to one mark, 
the Plaintiff was aſſeſſed according to his Lands and Goods which he had , in 
eight pence; and for the eight oy behinde, he avowed : In which it was 6b- 
ſerved, That the faid ewo marks being againſt common right, he did preſcribe to 
levy it : Andthere Sir Williew Herle ſaid, That in many placesof England, thole 
which are in deſign, (ball make the Preitation, and the FreehoKers nor. 

In 11 Hen. a. £9. and Refia* 13 Hex. 4.9. in a Replevin, the Defendant a5 
Bailiff of the Abbot of Carve, becauſe that the Abbor is feifed of the Hundred of 
Terecembe, inthe County of Deorſer, and hath there a Hundred from three weeks 
to three weeks, and hath three Leets every year, one to be holden 1« Michel. 
the ſecond the Monday after Hiarj, and the third at Hoekday, to which Leets come 
three Deſigners with heir deceivery, and preſent things able, whereof one 
is called the firſt deſ:gn, the ſecond, the ſecond deſign, and the third, the third de- 
ſign; who with their deſigns yecld de covto Lore, a certain Rent at the Leet days; 
and becauſe the deſign comes not the Monday after Hillary, Anne 10. the lame de- 
{;gn was amerced fix pence ; andCalſa that the Rent de cerro Lere was not paid at 
the Leet holden after Eſter, the deſigner was amerced with all the deſign, and fo 
for two cauſes he avowed : And there Terwst; took Exceptionto the Avowry, That 
the Lord ſhould not amerce the deſign for non-payment of the Rent. To which 
Sir Wil.iam Tkirning, Cheif | Juſtice, who gave the Rule, anſwered, That he ſhould 
be amerced in that caſe where the ſame is payable at the day of the Leer. Second- 
ly, the Court there held clearly, That where a man of deſign is amerced in the 
Hundred, or Leet, that his Cattle ſhall betaken, that is, diſtrained well enough in 
what place ſoever they are found within the Hundred, although ir be in another 
deſign. Vide 15 Eliz, Dyer 322. Foran Amercement in a Court Baron, the Lord 
ſhall not diſtrain without preſcription. Vide 44 Edw+3- 13. Bur for a Fine, and all 
Amercements in a Leer, a Diſtreſs is incident of common right. See Greſleys caſe 
betore. 

As to the fourth point, Admitting that he may diſtrain for the certainty of 
the Leet, and that the ferting of the Fine is void; and he hath avowed the takin 
of the Cattle for both cauſes; and it appearerh of his own ſhewing, that be hath 
no cauſe for one, if he ſhould have a Retorn, or not, wasthe queltion. And ic 
was objected, That in ſuch caſe he ſhould nor, becauſe chat the Avowant is an actor, 
and the _— is in hieu of an Action : And if a Writ be brought for two things, 
and it appeareth by the Plaintiffs own ſhewing, that he hath no cauſe of a ion tor 
one, the whole Writ ſhall abate x for they ſaid, That the Writ which is the founda- 
ton of the Action, ought to comprehend truth , and if it be apparanr, That there 
wanteth truth inthe Writ, the Writ ſhall abate. And therefore ſome took a diffe- 
rence, when one bringeth an Action for two things, and it appeareth in the Wric 
that he miſtaketh thetruth of the matter of one of them, there all the Writ ſhall 
abate. Asif a manbring an Action of Debr, or avoweth for a Rent at two days, 
and one is not come, it was faid, the whole Wric or Avowry ſhall abate : But 
when the Demandant muſtaketh the Law for one of them, as if Waſte be aſſigned 
in Oaks and Blackthorn, there is a miſpriſion of the Law. Others took difference 
detwixt General Writs, as Dower, Unde nikil haber, Aſliſe, Waſte, ec. And 
therefore if the Demandant in Dower, make her demand to be endowed of the 
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chird part of che Common, /ans number , or if he bring an Aſſiſe of Land and 
Annuity; or if he align Waſte in Timber and Blackthorn, in ſuch caſes, foraf- 
much as the Writs are general, it ſhall ſtand for ſo much as may be maintained by 
Law, for the Writ doth remain true ; but in ſuch caſe, the Count, Plaint, or Aſtign- 
ment, ſhall abate for the reſt ; bur it is otherwiſe when the Writ doth comprehend 
Certainty, and it appeareth that the Writ doth not lie for part, there the whole 
Writ ſhall abate. 

Know Reader, That the Law doth not warrant theſe differences in all, but the 
common and true rule and difference is, Where a man bringeth an Aion ; be the 
Writ general, or certain, and particular; and he demandeth wo things, 4ndof 
his own ſhewing, That he cannot have an Aion, or better Writ for one of thein z 
there the Writ ſhall not abate for the whole, but ſhall ſtand for that which is good : 
But when a man bringeth an ARion for two things, and it appeareth, That he can- 
not have the Writ for one thing, but he may have another in another form , there 
che Wric ſhall abate for all, and ſhall not ſtand for that whichis good: And there 
fore, if Executors bring a ſpecial Writ upon the Statate of 4 Edw. 3. cap. 7. for 

ing the Teſtators Cloſe, and carrying away a certain ſum of money in vita 
Teftatorss ;, and al h it be certain, it 2 of his own ſhewing , yet 
foramuch as for the ing of the Cloſe, he cannot have an Action , the De- 
fendant was ruled to anſwer to the money , in 11 Hex. 4+ cap- 3- 38 Hen. 8. 


cap- 24, 35- ; 
the Plain- 


In Detinue of a Box ſealed with Charters and Miniments co 
tiffs Inheritance, che Plaintiff counted of four Charters come to the 
hands by Trover, and emituleth himſelf well to three, and it appearech by bis 
Count, that the fourth did concern whereof the Plaintiff and his wife were 
joyntly ſeiſed, CITI but becauſe the ame went to 
the Action, CIR in ſuch caſe, cannot have any other 
ARion;) for this cauſe it was adjudged, That the Writ ſtood good for the Remnant, 
9 Hen 6.54 16 Hen-7. 5. 

If a man bring a Formedon of Land, andof an Ad alrhough that the 
Writ be certain, yet foraſmuch as it goeth to the Action of the Wit; asto thac 
EEE 9 Hen. 7. cap. 4. and 16 Hew, 7. cap. 5. 
37 Hen. 0.25.6. , . | 

So if a man make Avowry of the taking of Diſtreſs for divers Rents arear, and 
it appeareth upon his own ſhewing, that parcel is not yet due, yer the Avowry is 
good for the Remnant, and ſhall not abate the whole. . Fide 44 Ed-3-13. 48 Ed 3. 
4,55 22 Eliz. Dyer 369. 37c- | 

A man b a Writ of Ejeftione cnſtedia terre & beredis, and the parties 
pleaded to Iſſue, and it was found for the Plaintiff, and the Plaintiff had 
of the Land onely, for it liethnot of the Heir. /ide8 Ed 2. Breif 847. 41 Ed.$. 
Breif 543. 26 Ed 3.64. g H.6. 10,46. 11H6y. 22 H6. 14. 26 H.6. At. 
taint 4. G 84.4 7. 8 Ediaq.3. 18 Ed 4.27. 21 Ed.q. 24 But if amanbring- 
eth a Writ of Entry of the nature of an Afiiſe of two Acres, - whereof his 
own ſhewing for one, he ought to have a Writ of Entry in the Pey; or in the like 
caſes, there the whole Writ abate, becauſe he may have a better Writ, asto 
one Acre , and the fame —— to the Action, but to the Writ onely, 
16 H.7 5. Accompt. Vide20 H.7, p. altims. And Judgment was given for the 
Plaintiff againſt the Avowant. : y | 
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Mich. 12 FAC. 
Richard Lifords Caſe, 


N Treſpaſs by Thowes Stamp Gentleman, Plaintiff, againſt Zebs Clixton De 
which began T rin. 12 Fac+ Ree. 343- and declared (ater 4/14 ) of his 

Cloſes, called Wittenhams in Pea/wer, inthe County of Berk, the Defendant 
leaded, That one Jobu Liford deceaſed, Father of the ſaid Richard Lifer (i. was 

FC of a'Capital 7 called Praſmer Form, and of divers Lands and Tene- 

ments appurtenant tot, in Pee/wer aforeſaid, whereof the ſaid Cloſe called wir- 

tenhams WETE cel, c>c- in his Demeſn, as of ree; and the laſt of Pu, 4 }ac. 

by his Deed indented. demiled, to the laid Temas Sramp, and ro one My Par ber, 

the Tenements aforeſaid, iz which (E xcepro awe ceragic vecar* the Forge, ac omn; 

bus arboribus. quercnbus, nimu, & fraxinu adinnc creſcen, ultra creſcentinm 2\ 

annor um (arboribus drcas ned exiften' Warr ceniem 1 antammode reſervar' &&c.) To 

bave and to hold, the Tenements aforeſaid, with the appurtenances whereof, &+c. 
(mu before cxcepted).to; the ſaid Thomas Stamp and Mery Parker, for, and 

uring the natural life of the ſaid 7 bows and Mary, and the longer liver of them : 

By force of which Demiſe, the {aid 7 howas 'and Aſary, afterwards, Er ane pr ea' 

tempt que, ec; Ingo the Tenements aforeſaid, in which; c. did encer, and were, 

no go one thereof, ſeiſed as of Freehold for rerm of their lives. And the ſaid 

Join Liferd being Kiſed of the Reverſion, 8 fax.-6 Far. by his Deed ipderued tor 

im and his} did Covenant with John Winchcewb and Fieceat Smith, as well in 
confiderewen, ep Marriage, Le yh rg the ſaid Richard, fon and 

7 heir T5 | Shepreve,, as in conſideration of Paternal 
[47] een Richard, and his other ns; that he and bis beirs 


Extwnc wn  ftavias Cf effent ſeifues de Tevememrss predef? cam pertin* ſuper ina 
bews/or, aan of held Beko, and the Heirs-males of his body , ol aſter 
wards tothe uſe of '7hewas his ſon, and the Heirs-males of his body; and with di- 
vers other Remainders to Daniel and Nathaniel, his ſons, leaving the Reverſion of 
the Fee-limple in hunſelf:- By force 7 ys ym Uſes, the faid 
Richard was foiled of the Reyertion of the Tenemencs in Tail; andthe faid 7b» 
Clinton by bj did enter int9 the ſaid Cloſes called wirtertams. t0 
ſhew to Henry Lawrence and William Lawrence, certain Oaks then growing in the 
ſaid Cloes,; ' which at thetime of the Demuſe, were above the age of ohrend rwen- 
ty years , and' which torhe-faid Richerd Liferd. de jure pertinebant, and chere then 
ſold to them ſix Oaks; cc prome e5 bene licnit, qua. # cadew frafie oe. and de- 


manded of the Action, &c, Upon which the Plaintiff did demur in 
Law : Andthis caſew as &vided into two general Queſtions , the Firſt, Whac mw 
was excepted by the of the Trees? Secondly, What thing ſhould pals 


by the ſaid Conveyance &f: the Reverſion? .. "Þ 
| Ap chat:z4be Trees Should not paſs to Richerd Zifard; Four Objetions were 
made. o Hf «ies | net>/ 63 bR57 TAC. 
Firſt, That þy the jon, the Trees remain asChatrels in the Leſſor. 
The ſecond Co hat by the Exception, the Trees do remain in him as 
Ex 


an Inheritance, then by ception the ſoil 1t ſelf is to the Leſſor. 
The third, That a Freehold or Inheritance in n, cannot be by the 
_ of the Common Law , parcel of the Reverſion expetant upon the Free- 
ld 
The fourth, That by the ſaid Covenant, Job» Liford covenanted to ſtand ſeiſed 


ir T enement is pred' cum pertin' ſg i Gif, and therefore Richard Liford could 
not have more then were demiſed, and the Trees were not demifed. a 


As to the Firſt, they conceived, That by the Exception the Trees were Chattels 
inthe Leſſor, divided inLaw from the Freehold ard Inheritance of the Land : tor 
when a man Leaſeth Lands for life, the property of the Trees is in the Leſſee, and 
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the Leſſor hath but a poſſibility to have them again, +z. It they remain annexed « Fe : 
to his Inheritance when the Leſlee for life dyeth : And theretoreit is reſolved by © / 
the whole Court in the Abbot of Tores caſe, in 21 Hex.6.40. That if a man ako 8 Ps 7 
a Leaſefor life of his Land, he cannot givethe Trees toa ſtranger, becauſe that ho< © </®/ # 
Z0 


hath not but a poſſibility , and by conſequence when he excepteth chem co himſelf, 
thev remain in him as Chatrels. And it is holden in 12 +4. 4 8. That if amanſ 7 & 
maketh a Leaſe for years, and the Leflee cuttech the Trees, the Leſſor cannor take , > PX 
them away. Vide 13 Hen. 7:9. 12 Ed4. 52. And if the Leſſor cutteth the Trees, © Fa: wy 
the Leſſee ſhall have them as it is holden in 44 £4 3. 44. Which Books and many 4+, ,, © Y— 
others, prove, That the property of the Tree 1s in the Leflee for years, 4 fertiors 
inthe Leſſee for life; and therefore when the Leflor excepteth them, he ſhall have [6]: H- S 
them as Chartels ſevered from the Land. And they much relied upon the Book in A gl 
2 Eliz Dyer 184 in Dawnſey: caſe, where queſtion is made, when Trees are ex- 2 + 3 
cepted in caſe of Leſſee for years, Whether they ſhould be Charcels in the Leſſor , 2D ab WA « 
of which they would never have made any doubr, incaſe of Leſſee for life, forthe  , : 
Law makerh a great difference berween an Exception, in the caſe of a Leaſe forY- /\ « * 1A 
life. And therefore if a man maketh a Leaſe for life of a Manor, excepting one n 
Acre, this Acre, during the Leaſe, is not parcel of the Manor : For in ſuch caſe, in 405 </ yy 
a real Action brought of che Manor, Exception ought to be made; otherwiſe it is 7/, (Zo 4 * 
in caſe of a Leaſe for years, as appeareth {8 Hey. 6. 38. a4. Plo. Com. 103, in Fal» Þ 
m:r#t-nr caſe. So if the King maketh a Leaſe for life of a Manor, without ſpeaking 4 2 
of the Advowſon, there the Advowſon doth remain in the King as in groſs, qued | 
comme! eenceſſermyt, as appeareth in 38 Hex 6. 34- b. And there it is adju ed, That f bo mh 
by Grant of the Reveriion, habendam the Reverſion with the Advowſon, the Ad-/,0 /  - 
vowſon ſhall not paſs tothe Patentee, for the Advowſon in ſuch caſe was ſevered / 7 <//* < 7 
and became in groſs as to the Fee, which was ſaid hath great affinity with thecaſe 5, -/ MA 
at the Bar. "SO tas” 
Secondly , a— that the Trees are reſerved as an Inheritance in the / /« 4 
Leſſor , then the Land it felf, upon which the Trees grow, is thereby excepted, as... © '** 
is reſolved in Pver caſe, in the Fifth Part of my Reports. Vide 44 Ediv. 3. 22, 
46 Ed.3-22, 274Afſſ pl:49. 3 Hen.6.45. 16 Ed4-2. 14 Hen8.1. 33 HEE wa 
Br. Reſervation 79. 6 & 7 Ea.6. Dyer 39. Andthen it cannot paſs by the Con- Jr au+4 
veyance of the Reverſion, for i was not any part of the Demiſe : And therefore i PF 
As £4 
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a man maketh a Leaſe for life of 2 Manor, excepting one Acre, and afterwards | 
granteth the Reveriion of the Manor to another in Fee, the Acre in poſſeſlion ſha Fa A | 
not paſs, but is ſevered from the Manor for ever: As if A. bediſſeiſed of an Acre,-/-. © 5 4 
parcel of his Manor, although the Acrein right be parcel of the Manor, the right Mag 
of that Acre ſhall nor paſs, bur is ſevered from the Manor for ever; as it is holden /#* © © F* 
in38 Herz 6.38.4 So if a man bedifſeiſed of a Common Appendant, .notwith- 4 < 
ſtanding the Diſſei/in,the ſame in rightis Appendant to the Manor;and yer if during 

the time of the Diſſetiin, a Feoffment in Fee be made of the Manor, s Common” © 

is ſevered and exit for ever, as it is holden in 4 Ed. 3-46. & F.N. B. 180. f. 

So in the caſe at y the Exception of the Trees, the Soil it felf is excepted, 
wherefore it cannot pals by the Grant of the Reverſ10n. 

Thirdly, It was objected, That a ReveriionexpeRant upon a Freehold, may be 
Parcel or Appendant to a Freehold and Inheritance in poſſeſtion, bur a Freehold or 
Inheritance in poſſeſſion, cannot be Parcel or Appendant to a Reveriion expetant 
upon a Freehold, as it is bolden in 38 H.c. 38. 

Fourthly, The Conveyance of the Reverſion doth not touch the Trees, and [" 4% 7 
the Soil under them, for the ſaid Conveyance doth recite the ſaid Demiſe of the Fe 
Land, with the Exception of the Trees, and conveyeth Tenementa pred" cam per- 
tin /uprrins dimsſ[a, and the Exception is not any parcel of the Demiſe, as it is 
agreed in 3 Hex. 6.45. And therefore the ſaid Conveyance doth not extend to the 
Trees excepted, and by conſequence they cannot paſs with the Reverſion ,, and for 
theſe cauſes the Plaintiff.gughr ro recover. 

On the other fide it was argued by the Defendants Council, and reſolved by 
the whole Courr, that the Plaintiff ſhould be barred. 

Ard as to the twit, tt was anſwered and reſolved, That the Trees notwithſtand- 
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ing the Exception, do remain Parcel, and grow out of the Inheritance of the Land, 
and are not Charrels, nor ſhall go ro Executors, but ſhall deſcend to his Her, if ny 
Conveyance had been made of the Reverſion, and that for divers caules. 
1. The Law doth not favor Fractions and Severances of Trees fromthe Free. 
hold and Inheritance of the Land , becauſe chat by them the Trees were often 
waſted and deſtroyed : And therefore if a _ Deed indented, bargaiueth acd 
ſelleth, giveth and granteth, his Manor of D and all his Trees growing upon the 
ſame to another, and the Deed is not enrolled according to the Statute, toraſmuch 
as the Manor ſhall not paſs, the Trees ſhall not paſs to the bargain, and ſo ſecred 
from the Manor, although chey are granted by expreſs words, and that the granc 
of every one ſhall be taken ſtrongly againſt bim, as it was reſolved iag Ez. And 
ſo was it holden in 15 Eliz. in Andrews caſe, in the (ommun Pleas, which I my ſelf 
heard. In 23 Els Dyer 374. A man demiſeth, granceth, and to Farm letteth a 
Farm, &c. together with all manner of Timber, U ood and Hedgrows, therc- 
unto appertaining (except all great Oaks growing in one certain Cloſe about the 
Farm-houſe ) to have and to hold the Farm for one and twenty years, renccring 
Rent; andthe doubt was, Whether the Leſſee might cur down and fel) the Timber- 
Frees, not excepted, without being impeached for the Waſte, and the Lord Dy-r 
conceived, that he might by this word (Grant) and by the meaning of the Excep- 
tion of great Oaks, cc. Alſo the habendaw which conveyeth the Linutation tor 
years, doth not make mention of Timber, cc. But Periam, Windbam, and Mead, 
gave Judgment againſt the Defendant, That he could not cut down the T umber,"t6r 
they were not ſevered from the Inheritance, nor paſſed by the Grant 
The ſecond Reaſon was, That when a man Leaſeth his Land for life or years, 

the Leſſee hath bur a particular intereſt inthe Trees, but the general imere!t of the 
Trees doth remain inthe Leſſor : For the Leſſee ſhall bave the waſte and frur of 
the Trees, and the ſhaddow for his Cattle, cc. but the intereſt of the body of the 
Trees is in the Leſſor, as parcel of his Inheritance, and the fame appeareth in 
29 H.S, Dyer 46. where it is holden in expreſs words, That it cannot be Genied 
——— of great Trees, viz. Timber 1s reſerved by the Law to the Leſſor , 
bur he cannot grant it without Jeave of the Termor , for the Termor hath an wr 
tereſt init, piz. To have the Waſte and Fruit growing epon it, and che ſhroucs 
of them for fewel, but the very of the Tree is in the Leſſor, as annexed 

to his Inheritance: And all chat word by word, a in the ſaid Book. And 

NT Aer. Dyer 90. it is alſo holden, That the Leſſce ſhall have the Fruit of tac 
Trees, and the Branches for fewel, and inclofure of Fences. And in 10 H 7.3. the 

Leſlee hath not intereſt inthe Trees, but to lap them, or for ſhadow for his Cattle, 

So that there it is faid, that the Leſſee hath an imereſt in the Tree, and che Leſſor 


. alſo. See Herlakendens caſe, inthe Fourth Part of my Repores. And upon confide- 


ration of theſe and many ocher Books, it was reſolved, That when no Exception is 
in the Leaſe of the Trees, the Leſſee hach ſuch @ particular intereſt in the Tree, as 
is aforefaid, and the Inheritance of the Tree is in the Leffor : this difference 
all our Books are well reconciled. Which difference uo gh in the Books 
themſelves, for in Waſte againſt Leſſee for life or years, in ing of Trees, 
it is ſaid inthe Writ Ad exberedationem of the Leffor. And the Leſſor after that be 
bath made a Leaſe for life, may by Deed gran the Trees or reaſonable Eitovers out 
of them, to another and his Heirs, and the fame ſhall cake effe&t after the death 
of the Leſſee, and ſuch grant by the Leſſor is good, in reſpect of the Inbericance 
which he hath in fuch caſe inthe Trees: And the Leffor may by word, command 
the Leſfee to cut down the Trees, as it is holden in 19 E4.3.54- 2 H.7. 14. But 
it mats > » 5 rpm apy 21 H.6 46. 6. That fuch gik to a ſtranger, 
rs yord, during t re life, for the particular prejudice ma wto 
him who hath the eſtate for life. Ard in50 E4 3. 10. in Fraxkley? = Slaid, 
That at the Common Law it was never ſeen that any Tithes ſhould be paid of great 
Trees, becauſe that they are parcel of the Inheritance, and the fame is proved by 
the Statute of 45 Edw-3. 3. That in fuch caſe a Prohibition lieth, as before hat 

been uſed, which proveth, That the Common Law was fuch, before the making 
of the Starute. So « was hokden, P aſchs, 42 Fiz, between Sampſon 206 #311 1ng- 
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tex, inthe Common Plea, That if Timber Trees have beenuſually ropped and lop- 
ped,no Tiches ſhall be paid of them, for as the Law doth priviledge the body of the 
Tree, being parcel of the Inheritance , fo it priviledgeth the Branches alſo. And 
therewith agreeth Deftor and Sradene 175. Soif a man cut down his Timber Trees, 
Tithes ſhall not be paid, for the Germins which are growing ex radicibus /e# ftipirs« 
bus, inreſpe& that the Root is paccel of the Inheritance, as it was holden, Pa/che, 
29 Eliz. in this Court. So if a Timber Tree become aride, feces, & wor pertant 
folia nec ſrufixe in eftate, nec exiſtens macriminm, and the owner cut it down, no 
Tithes ſhall be paid thereof, for the Inheritance which was once in him; which 
priviledge extendeth to it when it becomes dorttard, as it was adjudged inthe Co- 
mon Pleas, Hilt- 1 Jac. Rot. 229. between Brook and Rogers. So for the Bark of 
Oaken Timber Trees, no Tithes ſhall be paid for the cauſe aforeſaid, and there- 
with agreeth Deftor and Srwdewe, 175. But for Acorns, Tithes ſhall be paid becauſe 
they grow yearly, as appeareth inthe Regsfer, fol. 49. And a man may have an In- 
hernance 1n apt oo as long as ſuch a Tree ſhall grow, 27 Hen. 8. 29. 
becauſe a man may have an Inheritance in the Tree ir ſelf See 46 Bw. 3. 1. in 
Treiſpaſr, 32 Hen. 6.2. 20 Hes. 6. 22. 5 Hen- 4.3. It is enacted by the Statute of 
Weſtm. 2. cap. 22. {um due wel tres teneant beſcum, ec, That if one Tenant in 
Coramon in Fee-ſimple doth walte in Trees, the other ſhall bave an Action of Waſte, 
and the Writ ſhall ſay ad exberedationem, 2510 29 Edw.3.fol-ig. If one Coparcenes 
before Partition, maketh a Feoffment in Fee to another, and one of them commit- 
teth Waſte in the Trees, an Action of Waſte lieth, and that is provided for the 
preſervationof Trees. And F. N. B. 49. If a Parſon of a Church and one A. are 
Tenants in Common of a Wood, and A. endeavoreth to do Waſte, the Parſon for 
the preſervation of the Tumber Trees, ſhall have a Prohibition againſt him, that he 
do no Waſte, and the reaſon theteof (as the Cha Juihco fad) was, That if the 
Parſon of a Church will waſte the Inheritance of his Church to his private uſe ia 
cutting down of Trees, the Patron may have a Prokibition againſt him, for the 
Parſon is ſeiſed as in theright of his Church, and his Glebe is the Dower of his 
for of it he was ed, and fo fpeaketh anciedst Records: And 
ſo foralmuch as a Prohibation keth againſt him, it 1 that he have the hiko re- 
againſt him who boldeth in n Fry ms And thereupon 2 notable 
refolation holden at (alifle, 35 Zdw. 1. was cited tothiseffect , for there upon 
complaiat made (in theſe words) Will our Lord the King underſtand, Thas Sis 
Anthery, Biſhop of Darhew, waſtes and deſtroyeth all the Wood appertaining to 
his Church in the Biſhoprick of Darbew, by giving, and ſelling, and ill keeping, 
and of raiſing of Forges of Iron and Lead, bc/ wi. ger &e. whereof if 
our Lord the King that now is Patron of the Church, give not remedy, the Church 
aforefaid ſha!l be diFinhericed and impoveriſhed, in prejudice of our Lord the King 
in his Crown, and of the Chapter of Darham. [ts refpmſum oft z Inhibratur per 
breve de Cancellatia Epiſcoages &- Minifiris [wit ne facient vaitum de coment s in peti- 
riene. By which it a , That the Parkhamens did refer him to the Ordi 
of the Common Law by a Writ of Prohibition in fuch caſe. And Afich. 
23 Ed. 1. inter ad ndicats cerem Regs, VRUNK. fol. $3, in Thiſanr” Scactarts fro adj 
dicatur, quod Ecciefpa off infre atavems & wn cuſftedia domini Regis, 911 nenetiy jurd 
& bereditates ejuſdeom manutenare & defendere. Br Rose' Parem” An. 14 Hen: 3: 
M. 8. Archinpift | 1 finera ds 300 mares pro eeſtarione forrita 
Avchiepiſcopatis ſui Vide 3 Hen, 43-6. If « Biſhop or n abate and 
cut down all the Wood that he hath, be'fhall be depoſed as a Delapidator of his 
houſe. 29 E4.3-16. Arcompr. Vide 2) Aff. pli 10, 20 Hen. 6. 46. 10 86w.4. 19. 
Andcthe Treatiſe entituled, Nereltow arberes in commrie, whach is buc 
2 Declaration of the Common Law in theſe words, Prehibewns ne Ecoltfiar nn 
reflores avberes in corminerie creſeens” prefionant proſternere rndo{erire, 25þ enm Can- 
celtng Eccleſia necefſ aria tndeges refethiems, 0. ANMd © is regulary true, Ateberem 
conditioners Eccleſia ſavers petefft prelents, dit trier ens nequagnen- 
Asto the ſecond Qbjzecien, difference was taken detwixe a Wood which may 
be demanded in a Precipe by the name of ſo many Acres of Wood, and Trees 


growing out of any Wood which cannot be demanded it > Previge, da = 
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Land or Paſture, cc. where they grow. For if fuch a Wood whereof a Precipe 
Neth, be parcel of my Manor of G. and I teaſe my Manor excepting Woods, there- 
by the Soil it ſelf is excepted, and in a Precipe ghre of the Manor, Exception 
ought to be made of ſo many Acresof Wood : But in ſuch caſe, if Iexcepr all my 
Trees which grow out of any Wood, but upon Land or Paſture, there by the Ex- 
ception of the Trees, the Sol it ſelf is not excepted, but ſufficient nutriment out of 
the Land is reſerved to ſuſtain the x life of the Trees; for without that the 
Trees which areexcepted, cannot fubſiſt ; bur if the Leſſor cut them down, and by 
Licence of the Leſſee, root themup ; inſuch caſe the Leſſee ſhall have the Soil , for 
ceſſante canſa ceſſat eff efi14. And this difference may be - out of ve; caſe, 
in the Fifth Part of my Reperrs. Vide 14 Hen. $. 1. It Iby Deed grant all my 
Trees within my Manor of D. to one and his heirs, the Grantee ſhall have an In- 
heritance in them, without any Livery and Seiſin. See Sir Francu Barringters cale, 
in the Eight Part of my Repores. And in a Precipe brought againſt Leſſee for life 
where the Trees are excepted, it needeth not in ſuch caſe to make Exception of 
Trees, becauſe that no Precipe lieth of them , bur they ſhall be recovered by him 
who hath right paramont by the Recovery of the Land : See for the faid Rule of 
Exception, 4 Ed.3.48. 17 Ed. 3.62. 10 Hen. 7.17. F.N.B. 201, &&c. And 
by this difference, apparant in our Books they are all well recoriated. And in the 
ſaid Exception, five things were obſerved. 

1. That notwithſtanding the Exception, they remain as parcel of the Inher:- 
rance. | | 

2. That the Soil it felf 1s not excepted, but ſufficient nutriment for the growth 
of the Tree. | 

3. That the Leſſe® ſhall have the Paſture under the Tree, as in 4 £46. waſr, 
By. 136. Nothing ſhall be recovered in Waſte, but the circuit of the Root, and 
not the latitude of the Branches. 

4- That the Leſſor ſhall have all the benefit of the Trees. 

And 5. the Acriesvf allFowl which Acry in the Trees, and the Fruits. 

Andit wasreſolved, That although fitiione jwri quoad the Leſice the Tree is di- 
vided from the Freehold, yet in fatto truth, as to all other it is parcel of the 
Inheritance of the Leſſor : Fort was ſaid, That Timber. Trees cannot be cut down 
with a Gooſequillz As if Tenant in Tail ſellerh all the Trees to another, the jame 
152 Chatrel in the Vendee, and hisExecutors ſhall have chem , and in ſuch caſe f7s- 
one j#r they are ſevered fromthe Land, but if Tenant in Tail dieth before actual 
ſeverance as to the Ifſue- in Tail, they are parcel of his Inheritance, and ſhall go 
with it, and the Vendee cannot take them , and yet asto the Tenant in Tail bimſeir, 
they were ſevered for a time: 18 Edwv. 4.6. 11 Hen.4 3%. Plc. Cons 259: & 43: 
27 H.8. 5. Soin thecaſeat Bar, quoedthe Leſſee ftione juris they are divided for 
a time ; but as to the Leſſor, and al others, they remain parcel of the Inheritance. 

Alſo it was reſolved, That there is a difference betwixt the caſes which have 
been pur, and the caſe at the Bar : For it is true, Thatif a man make a Leaſe for lite 
of a Manor, to which-an Advowſon is appendant, and excepteth one Acre with the 
Advowſon, in ſuch caſe, if he grant over the Reverſion, the Acre wath the Advow- 
ſon ſhall-not paſs to the Grantee, but they are ſevered and diſfunited from the Manor 
for ever, as an arm or a member divided from the body : But the Trees notwith- 
ſtanding the Exception, are _g8 wry ryan the Land, and have their nutriment out 
of it, andare not yes veritare divided fromit. And therefore if a man maketh a 
Feoffment in Fee of a Manor, excepting the Trees, and afterwards the Feoffee buy- 
«h the Trees, they are again made parceyof the Inheritance, alchough they were 
abſolutely divided for a rime,and that appeareth in Herlghendens caſe, in the Fourth 
Part of my Reporrs. But inthe ſame cake if one Acre ora Houſe had been excep- 
red, and the Feoffee afterwards purchaſe the Acre or the Houſe, none of them ſha|! 
be parcel of it again. And fo thedifference appeareth iarer partem integralem, ſimi 
larem, & diſſimilarem, & inter partem di/ſimilarem ſolo annexam ſve adherentem , 3s 
tis aiding Fd 3. 2. (Robert de Vankores caſe) ut domme, & partems difſimilarem ex” 
creſcentem, ut arboy. & | 


As tothethird Objedtion, it is true, That an integral part, or thing appendant 
IC 


_— CO” EE IFIIIEET «a 


_—— 


Parr Xl. Richard Liferds Cafe. 


— ————— 


in poſſeſſion, cannot be parcel, <c. of a Reverſion expectant upon'an eſtate for 
life, as hath been ſaid , bur the Trees (as hath been often faid) are growing our of 
the Inheritance, and attendant upon it : As by grant of the Reverhon\ che Char- 
ters and Evidences ſhall paſs asthings attendant upon the Inheritance; and in 
truth they are the finews of the Inheritance.So if T have a Manor, in which there is 
a Parkand Fiſh-ponds, and I leaſe the Manor, except the game of Deer, and the 
Fiſh, and afterwards I grant over the Reverſion, the Grantee ſh1ll havethe Deer, 
and the Fiſh, as _ attendant upon the Inheritance, fo not onely thoſe which 
have vegetative life, but alſo thoſe which have ſenfitive life, ſhall go with the Inhe- 
ritance. Andit is reſolved in 14 Hen.$.25. in wift-ws caſe of Grayes Inn, Thatit 
a man have a Horſe-mill, and the Miller takerh the Milſtone out of the Mill, co che 
intent to pick it to grinde the betrer, alchough it be actually ſevered from che Mill, 
yet it remaineth parcel of rhe Mill, as if it had been always lying upon the other 
jtone, and by conſequence by the Leaſe or Conveyance of the Mill it ſhall paſs with 
it : Soof Doors, Windows, &c. the ſame Law of Keys, alchough they axe diſtin 
things, yer they ſhall paſs with the Houſe, 4 forriors in the caſe ar the Bar, the 
Trees which are p=y out of the Inheritance ſhall paſs with it. Andin the 
caſe at the Bar, there ſhall be a great inconvenience if the Trees ſhall nor paſs with 
the Inheritance; for in all the Leaſes for life or yy= made by the King, either of 
Land within the Survey of the Exchequer, or of the Dutchy, the Trees are EXcep- 
ted ; and if they ſhall repured as Chartels, or if they ſhall not paſswith the Re- 
verſion as parcel of the Inheritance, great inconvertuence will follow, although 
that the Trees be particularly granced. Y3de Swains caſe, in the Eight Part of my 
| Reperts, which note well. = 

As to the Fourth and laſt ObjeRtion, it was reſolved, Firſt, That if the Rever- 
fion had been conveyed over by the name of Tenements , or of his Reverfion gene- 
i without queſtion the Trees would paſs ; And although that he covenanterh 
ro 


and ſciſed de Tenementus pred” cums pertin” ſu dimiſſir, &c, yet thereby 
the Inheritance of the whole Land peſſerh, and by cooſ e the Trees being 
parcel of the Inheritance, ſhall paſs with it, and the Trees ſhall not paſs as things 
leaſed, bur as ys en to the Inheritance, notwithſtanding thac they are 
not demiſed. And inthe Argument of this point, theſe cafes were cited, Paſche, 
41 Eliz, in-this Court, berween the Lady Raſſe/ _—_ and Gu/wel Defendant, 
in an ARtion of Debt upon an Obligation, where the caſe was, Thar the Plaintiff 
by Deed indented, leaſed ro the Detendanr a Farm called D. except one Cloſe by 
name ; and the Leſſee by the fame Indenture covenaned with the Leffor to 
do divers things concerning the premifſes , and was bound in the ſaid Bond to 

rm all the Covenants and Agreements in the faid Indenture; and if theſe 
words (the premiſſes) ſhould exrend ro the Cloſe excepted, was the Queſtion 


miſſs) ſhall nor extend to the thing excepted, bur are asmuch{ in eff; as predi- 
Deed indented, demifed certain Link between 


ond  & Tenem-nta previft ſupering. 
C4 
betw 


Walk, intheForeſt of Fremſetwood, for te: 
did confirm the eſtareof rhe-faid Sir Hewry 
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, / me, andduring the Diſſeiſin, 


firmata, as precoxceſſs, but ſhall not extend to any other part of the Foreſt , at- 
- fs defore without the Deed hath not any operation. And 


—_— was not 
' the Cheif Juſtice ſaid, That as to cutting down of Trees, Grafs, Corn, and other 


ings annexed to the Soil, there are great variances of epinioas in our Books, rn: 
onely againſt whom the Aion Ys &- arwi ſhall be brought for the recovery ot the 
es, but alſo concerning the pr of them. And therefore if one Diſlei(c 
cutteth down the Trees, or Graſs, or the Corn grow- 
ing upon the Land, and afterwards I re-enter, I ſhall have an Action of Treſpa(; 
ainſt him Y; & «rms, for the Trees, Graſs, Corn, &c. For after my Regre\:, 
the Law, as the Difſeiſor, and the Servants doth ſuppoſe that the Freei:0!d bath aj- 
ways continued in me ; but if ny Diſſeifor maketh a Feofiment in Fee, Gift in Tai). 
Leaſe for Life or Years, &c. and afterwards I re-enter, I ſhall not have an Acton 
Vs & armis againſt thoſe who came in by Title, for this fiftion of the Law, that 
the Freehold hath continned always in me, ſhall not have relation ro make him who 
cometh in by Title, to be a wrong doer Ys & arms, for in filtione jurs ſempry aquit 4 
exiftit; Butin ſuch caſe, 1 ſhall recover all the mean profits agaiaſt my Differ or in 
the ſame manner asthe Diſſeiſee in ſuch caſes ſhall recover in an Aftiſe at the Cor:- 
mon Law before the Statute of Glocefter, cap. 1. damages onely againit the Diſſe: ſu». 
Alſo it is to be preſumed, That the Feoffee hath given conſideration or recomper: + 
to the Diſſeiſor, and that the Leſſee hath paid Rent to him, or other conitderatior 
and therefore in reaſon the Diſſeiſor is to be charged with the whole. The ſrc 
Law, if my Difleiſor be diſſeiſed, and afterwards I re-enter, I ſhall not have an 
Acionof Treſpaſs _—_ the ſecond Diſſeiſor, and if I ſhould puniſh the ſecond 
Diſſeiſor, he ſhould be twice charged, and therefore 1 ſhall recover all the mean 
ofirs againſt my Diſſciſor, his Servants, and others who have done the Treſpais 
y his C , and in his right; and fo hath the Law been always taken 
pon con{ideration of all the Books ing Ed 3.2. Peter de Vanieres caſe, 10 HG.1- 
19H6.27. 22 HG 21. 32 H.6.32, 33 H,;6.46, 34H.6.30, 37 H6 35. 
FH6. 28. 2 Ed.4. 18. 9 Ed. 4. 39. 11 E4.4.4 20 Edw-4.1t. 21 £4w.4. 5. 
& 74- 22 Ed.q-31, 6 H.7.9, 10H.7.27. 12 H.7.25. 13 H.7.15. 6. Andall 
the ſame is true quoad aftionew ; ſed quoad proprietatem, the Regreſs of the Difleiſce 
doth reveſt the property in him, as well for the Corn, as for the Graſs and Trees, 
and as well apainſt the Feoffee, Leſſee, &-c. and ſecond Difſeilor, as againſt the Dii- 
feiſor hi . forthe Trey Gray des, bur his aR cannot 
cake away my Action, Property, or Right. And in is great variety of opin- 
ons in dur Books: For ſome as ro the Difſeiſor himſelf, have —< wy pling 
rwixt things which come by the operation of the Diſſeiſor himſelf (as if he ſow c1< 
Land, and afterwards cut and carry them away, the Diſſciſce after his reenmry 
cannot take them, for if he had not ſowed the Land, no Corn had been there, and 
it is for the advancement of Tillage that the Land do not lie freſh) and things which 
come by the AR of God, as Graſs, Trees, &c- 

But upon conſideration of all the Books, it hath been reſolved, That it is all 
one, and is no diverſity berwixt chem ; for the Rule and Reaſon of the Law 
is as hath been ſaid, That after the of the Diſſeiſce, the Law doth adjudge 
as to the Diſſeiſor himſelf, that the Freehold hath continued in the Diſſeiſee, which 
Rate and Reaſon doth extend as well to the Corn, as to Trees or Grafs, e#c. The 
ſameLaw, if the Feoffee, or Leſſee, or the ſecond Diſſeiſce ſow the Land, or cuc 
down Trees or Grafs, and ſevereth them, and carrieth them away, or felleth them 
ro a the Diſlciſee, he may take as well the Corn as 
the Trees and Graſs, to what place ſoeyer they be carried, for the Regreſs of the 
Diſſeiſce hath Oe prapany, 3 oranenathe Prockold again all inthe 
Diſſciſce ab initio, and che of them from the Land, doth not alter the pro- 
perey, HEE the Diſleiſce takerh they ſhall be recooped in damages againſt 
the , and ſo hath ir been oftenreh and put in Experience upon con- 
fideration of the Books in 27 H.6: 1.. 37 H. 6.6. ..32.Fdw-4.5, a 14 £dw. 4.6 
15 Ed 4.31. 2H71, 3H,7.1& 6, 5 H,7.16- 12 H7.25. 28 H.8. Dyer 
316. 1 Eliz, Dyer 173. 2 bi 

Laſtly, it was reſolved bythe whole Court ia thy Principal caſe, That whenthe 
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1 effor excepted the Trees, and afierwards had an intention to ſell them, the Law 
oaveto nn yo OI GY the Exception, to enter 
and to ſhew the Trees to thoſe who 
buy, and without entry they could not ſee them ,, as ing H 6. 29. A man ſciſed 
of a houſe ina &c. deviſcable deviſed the ſame to a Womanin Tail; and 
if the Woman died without ifſue, that his Executor might ſell and diſpoſe of ic for 
tus Soul : In this caſe the Executor might by the Law enter into the houſe, to ſee if 
it were well repaired or not, to the intent to know at what value che Reverſion is 
to be fold, Qued fait ronceſſans per torams cariam, 43 Afſ pl. 7. The Law giveth 
to him who ought co repair a Bridge to enter intothe Land, and to him who 

he Conduit within the Land of another, to enter into the Land to mend ir, 
when cauſe requireth, as it isreſolved in 9 Eaw.4. 35. Soitisagreed in 2 Rich. 2. 
Bar 237. 1f 1 grant eo you my Trees in my Wood, you may come with Carts over 
my Land to carry the Wood. Temps. E 1, Grams 41- Lex off, cuicunque aliquis 
quid concedit, concedere widernr + id fine quores ipſa efſs nox putuit , and that is a 
maximin Law. Vide y Edw.3. Tranſ-13. 20 Edw.3s Avewery 124. $ Edw. 4.3- 
12 Ed.4. 10, 18 Ed 4-14:6. 20 H6.37. 21 H.7.14-6. 14 H.$.2. Pls. Com. 
in Manxxel: caſe, fol. 13. Seein ny Reports, L16.4. + 5. Part 2. 

And as to the Plea in Bar, it was bolden, That it was without form, and without 
knowledge of good ing, and that for four cauſes. 

Firſt, The Defendant a Leaſe for life of the Tenements in which, to the 
Plaintiff, and to Mary Parker, by force whereof they catered, and were, and yer 


are ſiſed, 5. which is an Averment of the life of Afary Parker, which upon the / —< 


- = : 
# < | 
oy p4 
if 
, "1 


macter is, that the Plaintiff hath nothing in the Tenements in which; &c. buc 


joymly with Mary Parker who is alive, not named in the Writ ; and yet he doch / 


not plead the ſame to the Writ, bur doth conclude and demandeth Judgment, if he 
have Action, which is not well pleaded, for every Pleg ought to have an ape 
concluſion, and therewith agreeth 40 Zdw.3. 9. 43 £d.3- 27+ 36 H6. 18. Vide 
22 Aſſ. pl53. 14 H.4-7. 4 H.627. 18 H.6.32. gH.7.2:  Soif a manplead an 
Ns Ro racen ine me IE I Poacnacs 
Matter, One £0 rit C 

heodurinber by the | pry Sn pot | 
Thirdly, In pleadi \ Leaf i abchoafiobbr Leer and SiG. & 

is meer to plead an Entry of the Leſlees. wo 19h | 

, He doth not. adde, That the Trees which were ſold, were not Dot- 
ch are excluded out of the Exception; bur he doth adde, That they De 
| jure perts to Richard Liford, which is not formal; for he in good 
ient matter ro the to give inſt the Plaintiff, for 

whicb, by the Rule of the Courr, the Plaintiff rook nothing by his Bill. 


Mich, 12 F AC. 


The Caſe of the Tailors of Habits, &c 
of Ipſwich. | 


ſcorum © eperateruns pannorum ville Gipmic* in the | 


brought an Action of Debt for Three pound thirteen 

pence, againſt wifliaw Shening, and declared, That whereas by 
his Lerters Patents had inc Plaintiffs by the faid came, and ro 
them, Thar they ſhould have full power and auchority to make and conſtituee rea- 
forable Laws, Ordinances, and Confſticutions in Writing, which to chem ſhould 


XXxXXF feem 


Te 11 Zac, inthe Kings Bench, Alagifri, Gardiani, & Commmutes Sciſ. 


have them , for wichout ſight none would | 


f, 
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ſcem g00d, wholeſome, profitable, honeſt, and neceſlary, according to their diſcre- 
tion © for the well ordering and governing; &-c- of the Sociery aforeſaid, cc. an4 
to ſet Fines and Amercements . for 'of the ſaid Laws, ec. And recited the 
Starute of yg H.7. 7- By which ic is enacted, That no Maſter, Wardens, and Society 
of Crafts and Myſteries, rake upon them ro make any As or Ordinances, nor to 
EXEecurce any Ats or Ordinances, in exhberedationem ſew diminutionew prevopative 
vel aliorum aliquorns, wet neu contra commune profic” populi ni/i iden ac! ns > coding. 
tienes examinal” ot faerunt per Cantellar T heaſanv Anglie, Capicel,] uſtic”. 

n/qze Baxci, vel tres corum, vel aliter coram Juftic* Aſſiſe in rorws: itiveribey, 


- he. [ub pana ferifatt 401. pro quoelibet terupere quoipſs in conty? factrere And 
+: atv wart] 


year, made divers Conftitutions 'and 
any of the faid Trades within the Town 


» or exerciſe rhe ſaid } aculries, 


dsthe ſaid Corporation, in the 
(amongſt others) that no perſon exerciſing 
of Ipſwich Pred' ſhould keep. any Shop or 
or any of them, or take any Apprentice or Journeyman, til! they had prefer:e4 
them to the aid Maſter and- Wardens of the faid Society, for the time bei , or 
any three of them, and-ſhould prove thar he had ſerved feven years, at theleaſt, as 
an Apprentice, and before heſhall be admirred by them to be a ſufficienc Workman , 
andif any offend- in any part thereof, Thar be ſhould forfeit ou eo the ſaid 
Maſter and Wardens, and Society aforeſaid, for every fuch offence five marks, and 
ro levy the ſame by Dilſireſs, or Action of Debt, cc. The which (amongſt others) 
NL petbe ho Jafticn of Afliſe of the ſame ng to the ſaid Act 
of 19 H.7. And that the ſaid Wiiiew S Tailor, the Trade of a Tailor 
after the faid Orders made and ratihed as id, viz. The tenth of Ofodber in 
therenth yearof the King, came ro the faid Town of 7pfwich. and there uſed the 
Trade of a Tailor. by thedpace of rwenty days, before he had himſelf ro 


the ſaid Maſter and Wardens, or any three of them, or had made proof that he had 


ſerved as Apprentice {pr ſeven years inthe ſaid Trade, and before he was admitted 
by the aid Maſter or Wardens, or any chree of them, to be ſufficient a Workmz". 
Per qued «ftio accrevi;, t theMaſter, Wardens, and Communiaky, to have of the 
ſaid Hexry the fam of Three pound chirteen fillings and four pence, 4c. 

The Defendane pleaded thac be was an Apprentice by the ſpace of ſeven years, 
viz; From the firſt of Sepremwber ,- in the firſt year of the King, till the ſecond of 
September 1n nes. x {eats to one Herry Backer inthe art of a Tailor, cr. And 
that the nineth of September, Arne 10. «eAnthiny Penny, Eſquire, Inhabitant in 
«a retained him ro be his bouſhold fervant to ſerve him for one year : + n4 
that within the fame time, he by the Commandment of rhe faid Amt howy made divers 
Cloaths and Garments for him, his wife, and children, as was lawful for him to do, 
which is the fame uſe andexerciſe of the Trade of a Tailor, whereof the Plaintiffs 
have declared : Upon which che Plaintiffs did demur in Law. And in this caſe upon 
Argument at the Bar and Bench, divers points were reſolved. 

1. That at the Common Law no man might be forbidden to work in any lawful 
Trade, for the Law doth abhor idleneſs, the mother of all evil, Oriums omnium v:- 
tioram mater, and cheifly in yong men, who ought in their youth, (which is the 
time of their ſowing) to learn lawful Sciences and Trades which are profitable to 
the Commonwealth, and whereof on Arya gather the fruit in their old age, for 
lene ſe viſewſe, vieileſſe diſertenſe ; therefore the Common Law doth *thor all 
Monopolies, which forbid any one to marketing jth Trade : And the fame ap- 
peareth in 2 F5. 5.6. a Dyer was bound heſhould'noc uſe the Dyers craft for 
ewo years; and there Hw# held, that th on was againſt the Common Lav, 
and (by God) if the Plaintiff were here, he ſhould go to priſon, till he pay a fine to 
the King : So, and for the ſame cauſe, If a Husbandman wand that he ſhall not 
ſow bis Land, the Obligation is againſt Law. And ee'7 E£4w. 3. 65. b. If hewho 
taketh upon him to work, be unsKilfal, his ignorance is a fufficient puniſhment to 
him; for ;wperrria eft waxims mechanicoram pena, & quilibet querit in .qualibet 
arte « Andif — him to work, and miſdoeth, an Action up- 
onthe Caſe kerh againit him- © And the Statute of 5 Fliz. 4. which forbiddeth any 
perſontgulſeor exerciſe any Craft, Myſtery, or Occuparion, if he hath not been an 
Apprenuce by the ſpace of ſeven years, was not cnaRted onely to the intent that 
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Workmen ſhould be skilful, bur alſo that youths ſhon[d not be nouriſhed in idle- C-. . / « 
neſs, but trained and brought up in lawful Sciences and Trades: And therefore it” E 
appeareth, that without an AR of Parliament, none can be in any wiſe retained tO YI aw OHM 
work in any lawful Trade. Alſo the Common Law doth not forbid any perſon to uſe A 4 TS L 
many Arts or Myſteries at his pleaſure , Nemo probibetur pinres negotiationes ſive —_ " 
arti exercere, until it was forbidden by Act of Parliament, 27 Ed.3.6. s. That hd, Je -< 
Artificers and people of Myſtery, tye every one of them to one Myſtery, and chat* P 
none uſe other Myitery bur chat which-he hath choſen, bur preſently this reſtraint « © 7 Set 
of Trade and Traffick was found prejudicial to the Commonwealth, and therefore / ©. ,.,-. 
at the next Parliament it was enacted, That all people ſhould be tree as they were a} ya "4 
any time betore the ſaid Ordinance PT Ds 
2. Thar the faid reitraint of the Defendant, for more then the faid AR of / I 
5 Eliz. hath made, was again't Law: And therefore for as much as the Statute hath <<<<<< 1 
not retained him who hath ſerved as an Apprentice for ſeven years, to exerciſe the H ; / Foe | 
Trade of a Tailor , the ſaid Ordinance cannot forbid him to exerciſe his Trade, till © © . 
he be preſented before them, or till he be allowed by them to be a Workman, for 
theſe are again!t the Freedom and Liberty of the <ubje, and area means of Extor- 
tion in drawing moneys to them, either by delay, or ſome other ſubril device, or of 
oppretiion of yong Tradeſmen, by the old and rich of the ſame Trade, not ſuffering 
them freely to hive in their Trade: Andall this is againſt Law, and againit the Com- 
monwealth. But Ordinances for the well ordering and government: of men of 
Trade and Myſteries are good, bur not to reſtrain any one in flis lawful Myſtery. 

3. It was reſolved, That the faid branch of the AR of 5 Flix. is intended of 
publick uſe and exerciſe of « Trade to all who will come, and not to him who isa 
private Cook, Tailor, Brewer, Baker, &c. inthe houſe of any one for the uſe of a 
Family : And therefore if the faid Ordinance had heen good and agreeable to Law, 
ſuch private exerciſe and uſe had not beenwithin ®; for every one may Jive in ſuch 
private manner, although he hath never been an Apprentice in the Trade. 

4. It was reſolved, That the Statuteof 19 H.7. 7. doth not ſtrengthenany of r b] 
the Ordinances made by any Corporation, with one ſo allowed and proved as the © 
Statute ſpeaketh, bur leaveth them to be affirmed as good, or difaffirmed as unlaw- 
ful by the Law , the onely benefit which the Incoporation gerteth by ſuch allowance 
1s, Thar they ſhall not incur the penalty of forty pound mentioned inthe AR, if 
they put in uſe any Ordinances which are againſt the Kings Prerogative, or the 
common prot of the people. And afterwards Judgment was given, That the 
Plaintiffs ſhould take nothing by their Bull. 


| Mich. 1% TA Ee C551 
Edward Savels Cale. 


Dward Hamord brought a Writ of Eje#::»e firms againlt Edward Savel, 

. and Wid:aw Bows, for that, viz. That whereas one James Smiththe firſt 

day of eApril, inthe eleventh year of King James, at Leeds inthe Coun- 

ty of 7ork, did letto the faid Edward Hamond one Meſſuage with the ap- 

purtenances 1n Leeds aforeſaid, and one Cloſe called Dowecor Cloſe,containing three 

Acres to the ſaid Meſſuage, belonging or appertaining in Leea, for the term ot three 

years, and declared of an Ejectment, cc. the Defendant pleaded not guilty; and 

the Jury found, as to the Houſe, that the Defendant was not guilty, and asto the 
id Cloſe called D;»ecer Cloſe, the Defendant was found guilty. 

In Arreit of Judgment, it was moved, That an Ejet:ove _ doth not lie of a 
Cloſe, although ir hath a certain name, bur it ought to beof fo many Acres: And 
although he faith in this cafe, containing three Acres, yet he doth not ſhew of 
what nature the Acres are, as Land, Meadow, Paſture, Wood, &c, and the cer- 

XXXXX 2 cainty 
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/c tai ty euch to be com riſed in the Declaration, becauſe he ſhall rzcover the poſ- 
- vn fefion =, fac n. e/ſiexem, and ſhall follow the form of other Writs of the 
like nature, as Dyoir de Gard. or Ejeftment de Gard, Or the like, ſhall not be of 4 

Q. 

b ] 


Cloſe by certain name, but ought to be by the certainty of the Acres, containing the 

quality of the Land, as Land-Meadow, Paſture, Wood, &c- And although that by 

ood Order, the moſt worthy ſhall have the precedency, and ſhall be preferred be. 

re the leſs worthy; and an entire thing preferred before a part, ec. yet it the 

faid Order be not preciſely followed, the Judges will not abate the Writ or Count. 

; Vide 6 Ed. 3.42. & 9 Ea 3. 3- And for theaforeſaid Exception, Judgment was 


—_— 
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Mich. 12 TA S. 
Benthams Caſe, 


Ars broughs a Writ of Annuity againſt Bentham, and the parties came 
to Iſſue, which was tryed for the Plaintiff, and found the Arrearages, 
bur the Jury did not aſſeſs any damages or coſts , which Verdict was um- 
_ / perfe, and it cannot be ſupplied by a Writ of Enquiry of Damages; bur the Plaic- 
kT riff releaſed his damages and coſts, and thereupon hath Judgment : Upon which the 
—— Defendant hr a Writ of Error, and afligned the Error aforeſaid, wiz. The 
- 1+Li.o/-) inſufficiency of the Verdit ; but the Judgment was affirmed, becauſe the Plaintiff 
; / hath releaſed his damages and coſts, which is for the Defendants benefit. J'ize 
Rac 2g FC. 22 Eliz. Dyer 369. 370. Whoina Writ of Ejeftione Caſtodie terre & heredu, the 
C Jury aſlefled — entirely, which was inſufficient ; For,for the heir it doth not 
lie, yet he releaſed his damages, and had Judgment for the Land. Note, inſutficienc 
aſſefling of damages, and no aſſeſling is all one. 


Mich, 12 FAC. 
Doctor Foſters Caſe concerning Recuſants. 


Illiem Sh+y/: did exhibite an Information againſt Richard Foſter, Door 
of Phyſick, That the faid Richard Fojter of the Pariſh of St. 1nrtcny, 
in the Ward of Cordweyner, Londen, 20 Pani, Anne Domini eg is 
nwnc 11. was of the age of ſixteen years and above, and from the ſaid ewentieth 
day of Ze, till the tenth day of Afay then next following, that is to ſay, By the 
ſpace of a eleven whole moneths and more, did nor repair to his Pariſh Church a- 
foreſaid, nor to any other Church, Chappel, or uſual place of Common Prayer or 
Divine Service, but per totum temps predifium voluntariz & obſtinat; at/ame aligns 
Canſa rationabili abſtinnir ab tiſdem, contra forman ftatati in hnjuſmodi caſu edits & 
proviſs, per quod attio aecrevit cider Demi no Regs «c prefato Willielme Sbhojte qu tam 
pro Demino Rege quam pro ſeipſo ſequitur ad babendunm & exigendum de prefato Ai- 
chardo Foſter 220 [. legalis monere eAnglie, viz. pro quelibet menſe, cc. 29 1, ©*c. 
wnde idens Willielmus 3 hole petit inde tertiam partens. juxta formam ſtatutn preasct 
To which Do@or Foſter pleaded, That the faid wiliew Shojle qui tam, &c. pro 
predittss 220 /. in cadem informatione content” ſex aliqua inde percella proſe qui non de- 
| bee, Forhefaith, That by an AR of Parliament, Anxo 23 Eliz. it was enacted, 
That every perſon above the age of ſixteen years, which ſhall not repair to any 
Ehureh; cc. bur ſhall abſent himſelf againſt the Satute of 1 F/iz. for the uni- 
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formity of Common Prayer , and being thereof lawfully convicted, ſhould forfeit 
to the late Queen for every moneth, after the end of the ſaid Seffion of Parliament, 
&+c- twenty pound, &c. And further, that all the forfeitures of any ſums of moneys 
limiced by the ſaid Act, ſhould be divided in three equal parts, that is to ſay, One 
third part to the ſaid late (Jueento her own uſe; and an other third part to the ſaid 
Queen for the relief of the poor of the Pariſh,cc. and the other thurd part to ſuch 

erfon who would ſue for theſame in any Court of Record by Action of Debt, 
Bill, Plaint, or Information, @&c. And afterwards by another A of Parliament, 
Anno 23. of the ſaid late Queen, ic was enacted, That every offender in not re- 
pairing to C hurch to Divine Service, cc. againſt the Form of the faid AR, which 


after ſhall happen to be once convicted in fuch Terms of Fafter and St. Michael 


the Archangel, which ſhould be next after ſuch conviction, ſhould pay in to the Re- 


as ſhould be contained in the Indi&tment, upon which ſuch conviction was; and 
alſo for every moneth after ſuch conviction, without any other Indictment, ſhould 
pay into the Receipt of the Exchequer, &c. And if any default ſhall be ia any part 
of payment, c. that then, and fo often the ſaid late Queen might by Proces out 0 
the Exchequer, take, ſeiſe, and enjoy all their Goods, and two parts of their Lands 


Tenements, and Hereditaments, Leaſes and Farms, &-c. And where by the ſaid © 
Actof 3 £4. a third part of the forfeitures for not coming to Divine Service, <4 - 4 © 


was limitted to the poor, $c. By the faid Act of 28 F/:z. it is ordained, That it ſhall 


be lawful for the Lord Treaſurer, Chancellor, and Cheif Baron of the Exchequer, /: + 
&c. toaſlign and diſpoſe of it, &&c. And turther, by the A& of 35 Eliz. that i FM 
pro maps /eſtina ( Angiice, more ſpeedy) levarione, and recovery for and by the faid/ / © © 


n, uwnine > ſingularum panarum, dibitorum, forufattur* and payments that 
then after ſhould become payable, by vertue of the faid Ac of 35 Eliz or the faid 
Statute made in Anno 23. ( inter alia) It was enacted by the Authority of the faid 
Parliament of 35. ned emnis C& fingula difta pans debit*, farufultur', & ſolnti- 
ones for ent C- porm:(ſemt eſſe recuperat” & levar ad nſum difte Demine Regine per attt- 
cnew 4 biti, bilam, que elam, ſrve informarienem, vel aliter, in ((uria de Barts Regis, 
(ommuni Banco, vel Scaccar', in tali mode C in ommibuas refþtftibus prout per ordi- 
nerium (u7/um communium legum aliqued alic aliud debitum ſolsbile( Anglice due) per 
aliquam talem perſonem, in alique caſw, foret vel putwifſet eſs recuperar” ſive levar* 
&c- And further by the ſaid At of 35, it was enacted, That a third part of the 
penalties to be recovered by the ſaid Act ſhould be diſpoſed of tothe poor, accord- 
ing tothe Act of 23 Ez aforeſaid. And the ſaid Richord further faich, That by 
the ſaid Scature of 35 aforeſaid, it appeareth, That all and fingular the young 
debts, forfeitures, and payments, which after the ſaid Act of 35 aforeſaid; ſhould 
grow or be payable by force of the ſaid AR, or of the ſaid Statute of 23 E1iz. con- 
cerning Recuſants, ſhould and muſt be recovered and levied to the uſe of the aid 
Queens Majeſty, c>c. And that no third part of the penalcies, debts, forfeitures, 
and payments aforeſaid; by che ſaid Act of 35 Eliz. Alicxsi perſone que pro eadens 

ſequs volnerit limitat” vel proviſ. exiftit Et hi idem Richards parar eft verifi- 
care, wnde petit jutdicinum fs preditt” William Shoyle, qui tam, Cc. pro preditt” 220 /. 
Cc. pro ſe qui debeat. Upon which Plea, the Attorney-General did demur in Law, 
and fix Objections were made by the Defendants Councel agaiaſt this Information. 

1. That the Defendant is not ſuch a perſon as 1s within the ſaid AR of 23 Eliz:; 

2. That the Informer is not ſuch a perſon that may exhibice any ſuch Informa- 
tion upon the ſaid At of 24 Eliz. 

23- Thatthe Judgment which ſhall be given in this caſe; is not within the ſaid 
AR of :3 Eliz. 

4- Admitting all theſe payments againſt the Defendant, it was further obje&- 
ed, That by the faid Act of 28 Eliz. the branch which giveth a Popular Acton, is 
taken away. | 

5- If the ſaid AR of 28 Eliz. doth not take it away, that the Statute of 35 Eliz- 
hath abrogated the ſame. 
6. That if the Defendant ſhall be charged at the Suit of the Informer, be might 
be charged again at the Kings Suit, and ſo twice charged. | 
To 
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To the firſt, The Perſor-Delinquent is deſcribed by the At, by an attribute 
which the Defendant wanteth, for the words of the faid Act of 24 Etiz are 
Every perſon above the age of f1xteen years, which ſhall not repair ro ſome C burch, 
Chappel, or uſual place of Common Prayer, bur forbear the lame contrary to the 
renor of a Statute made inthe firit =_ of her Majeſties _ for Uniformiry of 
Common Prayer ; and being thereof lawfully convieted, ſhall forfeit to the Queens 
Majeſty for every moneth, e>c. twenty pound, ce. By which it appeareth, That ng 
perſon ſhall incur this forfeiture, if not that he be before lawfully convicted; 
that a Recuſant convicted, is onely within the purview of this At: Andit doth nor 
appear in the whole Record, that the faid Richard Fefter hath been convicted, and 
for that cauſe he is not a perſon within this At. And Penal Statutes are to be f4]- 
lowed (cheifly in Informations) firictly, and i» reymin, according tO the purview 
of the AR. And therefore Pa/che, 20 F/i1z. a caſe was adjudped in the Exchiquey 
That where an Information was exhibited and ſhewed the Ulurious contra in cer- 
rain, upon which it appeared, that the ſum of ten pound was reſerved, and recei1 ed 
for the loan of one hundred pound, againit the form of the Statute, &c. And al- 
though it appeared that the fame was corrupt, and that he concluded contra forman 
ftaturi, yet becauſe he did not expreſly ſay, that the ſame was per correprans acc mi 
modationew, according to the words of the Penal Staruce, the Information was 2d- 
judged inſufficient : See 1n the caſe at Bar, tor as much as the Stature faith, That 
every perſon, cc. being lawfully convicted, ſhall tor teit ,, he ought of neceſſity 
to have ſhewed, That the faid Door Foſter was lawtully convicted. Vide 3 Ma 
Dyer 131. 2 liz Dyer 183. 20 Eliz. Dyer 567. 

2. None can inform-upon che Statute of 23. bur forthe King alone, for in th; 
former part of that At at is provided, That every perſon that ſhall fay or ing 
Maſs, &c. ſhall forfeit the ſum of two hundred marks, and that every perſon thar 
ſhall willingly hear Maſs, .ſhall forfeit che fum of one hundred marks, and after- 
wards cometh in the ſaid AR the clauſe of forfeiture of twenty pound by the moneth 
to the Queen; and afterwards anflicterh ten pound by the moneth for him who 
keepeth a School-Maſter, andthen followeth the claule of diſtribution of the for- 
feitures: And that all forferaires of any fums of money limited by this 4 &, ſhall 
be divided into three equal ,&c. And it was objected, that this clauſe doth 
extend onelyto the ſaid forfeituresof two hundred marks, and one hundred marks, 
&c. Which penalties were not given to any perſon certain, but indefinitely and 
general, that they ſhall be forfeited , and therefore this clauſe of diſtribution doth 
extend to them ,, bur the forfeiture of twenty pound by the moneth for Recuſancy, 
was exprelly given tw the Queen, and ſo was not any of the other forfeitures. and 
therefore this clauſe of diſtribution ſhall not extend to that which was before to the 
Queen, but to thoſe penalties which were lett indefinitely, and given to no body. 

3. The words of the AR of 23 Flix. ace, (being thereo lawfully convicted) 
and Conviction ought to be either by Verdi or Confeſlion, and cannot exterd to 
a Judgment upon a Demurrer as in our Caſe, for there is not any Conviction, for 
always Conviction ought to precede Judgment. And therefore the difference de- 
rween a Clerk-ConviR, and Atrtaint, is, That he who is convited by Verdict or 
Conteſlion, cc. and hath his Clergy before Judgment, is called a Clerk convie , 
and he who hath his Clergy after Judgment, is a Clerk-attainted , and therewith 
agreeth Sraxford, fol.138. (. who holderch, That there are two manner of Clerks, 
viz A Clerk-convict, and a Clerk-attainted : A Clerk-convicted, is he who prayeth 
his Clergy before Judgment given againſt him of the Felony, and hath his 
Clergy allowed to him, &c. A Clerk-attainted, is he who prayeth his Clergy 

after Judgment upon him for the, Felony : But in the Caſe at Bar, Door 
Foſter is a Recuſamt (if Judgment ſhall be given againſt him) Artaint, and not con 
vict And Stanford, fol 15s. B. faith, So it is clear in my judgment, that he can 
not be called a Clerk- convict, till he hath a Verdi& paſſed againſt him: And up- 
on thatit was ſaid, That if the Defendant will not anfwer to the Indi&ment, fo 
that he is condemned by Nil dicir, the ſame is out of this Statute which ſpeaketh 
onely of Conviction. And therefore upon the Statute of 1 F4 6. 12 which taketh 
away Clergy in divers caſes, the words of which are, No perſon or perſons that 
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ſhall be hereafier indue forcaof Law, Arraint, or Convict ; that theſe words ſhall 
not extend to him who will not anſwer. Vide Scaxford, f+/-126.4: So that the —_- at 
De- 


Barisc ifs out of the ſaid AR; for here-upon the -Demurrer upon 
ra wy Conviction can be before Judgment , bur if the Law ſhall ſerve 
for the Informer, ſhall be given without any. Conviction;” whereof the 
Katute ſpeaketh :- And: ſuch AR ſhall n6t be taken by Intendment or 
:quitY- ' F 360 

wy 4 Bet admit it ſhall be @ Conviction within the Statute, then by the faid AR 
of 28 Eke all he INE by che moneth is given untoche Queen, 
for the wards are, That every ſuch in not repairing to Divine Service; cc; 
as hereafter ſhall fortage to-be-once convicted, ſhall in ſuch ofthe Terms of Eaffter 
of Michaclwas, as(hallnext happen atter fuch Conviction, pay into the Receipt 
of the Exchequer, after the rate of rweanty pound for every moneth, ' which ſhall be 
comained in the Ind1&tment, whereupon ſuch ConviRtion ſhall be, and ſhall for 
every moneth after ſuch ConviRtion, without any other Indi&tment or Conviction, 
pay into the Rectipr of the Exchequer, &+c. the rate of rwenry the 
moneth,,e-< and default. be made, ec. The Queens Majeſty ſhalt may by 


Proces out of the En pn Real, os. 
By whicb it appeareth, whole penalcy for Recuſancy is given to 
cathy conſequence the Informer is excluded. 4 PE 


. TheStatute of 35 Efix. is ſtronger, for that by expreſs terms giveth the 
adelcocecey given byte GidbRef 23 Eliz.. for Rey to the - the 
ſetrer of which A& is, And for the more \peedylevying, recovering for, und 
by the Queens Majelty, of all and ſingular the pains, duries, forfeitures, and pay- 
ments, which at any time hereafter ſhall accrue, grow, or be payable, by'verrue of 
chis AR, or of the Scarute of the three and twenuerh year, &c. web pharnany Ee 


all and the ſaid pains, duries, - rpg and ſhall and may be re 
covered and leviedto hit Majaties ule, by Ati of Dede, Bill, Plaint, Informa- 
tion, or otherwiſe, inary of the Courts commonly called the Kings Bench, Com- 
mon Pleas, Of Excbeguer, "ia fuch fort, and in all reſpeRts, as by the ordinary cc 

of the Common Laws of this Realm, any orher debc due oy fectryer ning 
other caſe, ſhould or may be recovered 'or levied + In which, theſe words in the 
wg 110 te 7 wendy recovering and fevying for” and by the Queens M 

Firſt, For the more recovering and Ma- 
zeſty ; here is the perſon expreſſed who ſhall recover. 

Secondly, Of all and ſingular the pains , which words contain what things 
the Queen ſhall recover, wiz. All and ingular the pains, &c. and generalc hftwm 
generaliter eff intelligendum. 

Thirdly, The body of the AG; gary 1rre that all andevery the ſaid pains, 
cc. ſhall and may be recovered and levicd to her Majeſtics uſe : And if allthe 
pains and every of them ſhall be recovered co the Queens uſe, then it followerh; 
Tlatthe Informer ſhallrecover nothing,- - And many Caſes were put where a later 
Act ſhall take away a former, and the ground was taken, that /eves pefteriorer priores 
contrarias abyogant. Bat more particularly, and more to the purpoſe, two Caſes 
were alledged, Why the later Scaruces of 28 & 35 E1iz. did abrogatethe diſtribu- 
tion of the At of 23 Eliz, ec. 

The firſt, Tharwhenan At of Parliament giveth power or intereſt to a perſon 
cert2in, by that expreſs. deſignation co one, all others are excluded, although char 
ſuch Statute be in the Aﬀirmative , andio it is holden in Ph. Com. in Stradlings 
caſe, 1c6 6, That where 'the Statuteof 31 Ed. 3, 12. enateth, That Errve in the 
Exchequer ſhall be corrected and amenged before the Chancellor and Treafurer, ir 
cannot be corrected before any other; and there a general ruleis put, That when 
a thing is to be done before one perſon certain, it cannot be done before another ; 
and yet the Statuce of 31 Eq 3. isin the Affirmative: Soin the caſe at Bar, the cer- 
tain deſignation of the Queen, is an abſolute excluſion of all others, 2 «is excluſro 
wnins oft exclaſio alterii;: And a caſe was cited our of Juſtice Dal:ſons Reports, in 
«An. 3 Eliz, That for as much as the Statute of & H.6. cap. 9. of Fotcible . 
deſigneth Juſtices of Peace ro make reſtitution thereby (alchough che Statute was in 
the 
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Negative. Sothar if the Grant be underthe Great Seat of £.g1..4, 


id; and Sapnſerbmns, Plo. Cem. 124. Many other Caſes were 

ro ſuch efſeR, which 1 oy per 

6. It was objected, Thar if che Defendant ſhall be charged at the Snit of the 
he may be by force of the ſaid rwo Scatures, andeheifly of the Statute of 

E 35 Eliz. d again, and fo hencecharged , and Nemvadeder bas panniri pro wne d+- 

; lifte, the greater miſcherf, becanſe thar of 

JW cep-4; That no Traverſe to any Indiament of | 

:. the dire& point of not comi 

$9 


anſwered, and reſolved by the whole Cour: 
That he may beconvitted in the ſame Indiftment or Information, preferred or ex- 


deguaneie ; ao wwwic heldewoy el he ePaper tafembled o 
Rsſſel-houſe, where Sir Jobs Packeriag, then the Great Seal, dwelt. Y:4 
10 Ed. 4 11. 7 Rich.2, 'Bar 241. And that well with che words of the 


Statute, for he ſhall forfeit nothing before ConviQtion, and fo hath the Law atwa 
been taken uponrhe Starute of 3 #4, 6 3. which enadherh, Thatif a Cuſtomer, ++ 
be duly anaimedor &c. be ſhall forfeir to the King, &+c. and a1} ocher 
Statutes which have fuch form-of Penning , and it is le that he can de 

[ 60] convicted without Suit : And Convi@ in this caſe ſhall be raken for Artain ; for 
he ſhall forfeit nothing rill . Fi F.N-B 73.4 30 Fd3.1.6. Ih at 

taint, and many Books, where ConviRt is taken for Artraint. See before in the calc of 

Alexander Powlter of Clergy. ; 

Asto the ſecond point, ut was anſwered and reſolved, That the faid branch or 

23 Flix. of Diſtribution, ſhall extend as well to the clauſe of penalty for Recuſancy, 

as to the clauſe of ſaying — Firſt, becauſe it is all one to ſay, 

Shall forfeit , and ſhall to the Queen ; for the Queen ſhall have 

His beck is Ee more, Et exprefſie cornss que tacite inſwnt nibil c:- 

rarxy. Secondly, Divers of Parkamens gore the penal ric to the 

King, and yet afterwards make diſtribution of penalryto viz. To hi 

who will fue, as nagrny Ly H:7.7, &e, Thirdly, By ewo Judg 

the ſame ow 
\ 
e the ſaid 


As to the third, irwas refolved, That be agai 
either upon Nibhil decie, or infufficient Plca 


is convicted, erge. he's 


attainted or 


demned, as Cicehs 7. Verr', Convincere aduerſans reftibus. I dem in C atilinam, C1: 
ſcientia convll ua yetienit. And where by the Staruce of 8 H. 6. 9. it is providee, 
That if the party grieved ſhall recover by Affiſe, or by Attion of T , Ofe- 
and it be found by Verdi, or in other manner ig due form of Law, that the party 

| | Defendant 
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Defendant entreth with force in Lands and Tenements, cc. That the party ſhall 
recover his damages trebble againſt che Defendant. 

Andin6 H.$. the caſe was, That in fuch Action brought by the party prieved, 
if the Actorney for the Defendant plead Nox ſum informatne, & Plainciff ſhall re- 
cover his le , forthis word ( foxxd ) hath two ſignifications, viz. 
Either by Jurors, or by the Judges; and the finding of the Judges, viz. Their Judg- 
ment upon Non ſum informaetus, Or upon Nibil dicit, is within the faid AR. And 
ſo was it adjudged in a Writ of Error, 4 & 5 Phil. & Mary; All which is reported 
by Bendloes, Serjeant at Law. So I my felt heard the Lord Dyer, Mich. 14 & 15 
Eliz. fay, in the Court of Common Pleas, That fo Judgment was given in ſuch caſe 
for the treble —_ upon the Defendants defaults, Q xis fatetar facinus qui ju- 
dicinuw fmgic : And the ſame Law is he ſaid, If the Defendant plead an Infufficient 
Bar, which upon Demurrer is adjudged againſt him. 

As to the fourth point, it was reſolved, That the AR of 28 Fiz. hath not taken 
away the Liberty which the Informer hath by the Statute of 23 &tiz. for divers 
cau t. The title is, For the {| execution of certain Branches of the Statute 
made in the three and twenti year, &c. So that the makers of the At of the 
cight and twentieth,do not intend any abrogation, but the more ſpeedy executionof 
divers Branches of the AR of 23 Eliz., 2. The Act of 28. giveth more ſpeedy exe- 
cution onely, at the Queens Suit, »4z. Upon Inditment : For the Queen for the 
whole penalty, had not remedy by the Statute of 23. bur onely by Indi : for 
the Statute maketh the fame inquirable, cc. before divers Faflices named in the 
Statute; and ſuch Enquiry is always by Inditment. Alfo in the fame Athere is a 
Proviſo, That every pr eny of any offence againſt this Statute, which ſhall; 

before he be thereof indifted, or at —_ ar before Jadgment, fub- 
mit and conform himſelf before the Biſhop of the Diocefs, &c. or before the Jaſti- 
ces, where he ſhall de indicted, araigned, or on ec. —_——— &c. 


the rate of twenty pound for every , contained inthe IndiQment, and by di- 
vers Branches inthe AR; and cameſy, one Proclamation ſhalt be made upon the 
ce. $0 


this AR doth not giveto the _ any 
other remedy then _ had before, by way of IndiAment, but the more ſpeedy 
he Fu 


ſhall pay twenty pound for every moneth, contained in fuch Indi4ment: And 
therefore ir appeareth, That the ſame doth extend onely to the Cafe of Inditment 
for the Queen, and not to the ARtion Popular, or Information. 5. Upon rheſe 
words, the Defendant ſhall not take the benefit of this clauſe, if he do not nor adde, 
That he was convicted at the Queens Suit , for the words are, That ſhall hereafter 
fortune to be convited : So tharif his fortune be nor to be convifted at the 

Suir, he is not within this A@, bur left co the Informer. ' 6. The Statuteis in che 
Affirmative, and Regularly Scarutes in the Affirmative, do not oped pea 
Aas Affirmative, if it be not in certain cafes, as ſhall be afrer faid : But the Srature 
of 28 Eliz, (as was well —_— bath altered the Stacute of 23 Eliz. in one 
material point, viz. Asto the JuriſdiQion in theſe words, That every Convictian 
hereafter for any offence before menrianed, ſhall be in the Court commonly called 
the Kings Bench, Or at the Aſliſes, or Gao-delivery, apd not elſwhere, cc. Which 
clauſe without Queſtion, being general, extendeth not onely tothe Queens Suit, but 
alſo ro the Suit of the Informer. _ And the faid AR of 35 Elie extend onely 
to the Queens Suit, bur giveth to her no other remedy then by Ind:Atment, vie By 
Yyyyy A tion 
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ARion of Debt, Bill, Plaint, Information, andinother Courts, as in the Commes 
Pleas, and Exchequer; and fo as to the Queens Suit in other Courts, the Statute of 
28 Eliz. is altered, . but doth not touch the Popular Suit of the Informer, nor alter 
the Statute of 28 Eliz. concerning the Reſtriction to Courts, as to the Informer : 
Nor the A& of 3 Zac. 4. which giveth Juriſdiction to other Juſtices, as Juſtices of 
Peace doth not alter the ſame as to the Informer : For this AR doth extend onely to 
the Kings Suit by way of Inditment, viz. By enquiry onely, and doth not make 
any mention of the Suit of the Informer, but leaveth the ſame as it was before: $ 
chat this Ac of 28 £liz doth confine the Informer onely to the Court of K;xg; 
Bench, or of Juſtices of Aſliſe or General Gaol-delivery, and with Negative words, 
viz and not elſwhere. 

As to the fifth Obje&tion, The AR of 35 Eliz. doth not abrogate the Statute 
of 23 Eliz. as to the Popular Acton, for four cauſes. 

7. Before this AR (as hath been ſaid before) remedy was given to the Queen, 
by way of Inditment; and tothe Informer, by Bill, Plaint, or Information : Now 
this At doth intend to give more ſpeedy remedy to the Queen onely, and not to 
the Informer ; and fo arethe words of the Preamble, For the more ſpeedy recover- 
ing for and by the Queens Majeſty, of all and ſingular, the pains, cc. So that the 
purpoſe of this AR was not to oult the Statute of 23 Ekiz. butto put away delay, 
and to giveto the a more ſpeedy recovery then ſhe had before. 

2. The words of the Body of the At, are, That every of the ſaid pains, cc, 
ſhall and may be recovered to her Majeſties uſe, cc. This AR hath made three al- 
terations. Firſt, In the manner of her Remedy, +iz. where the remedy was by Indict- 
ment : Now the Queen may have an Action of Debr, Bill, Plaine, Information, or 
otherwiſe. The' ſecond alreration is concerning Courts ; the Queen is not now 
confined to the Kings Bench, or to Juſhices of Aﬀtſe or Gaokdelivery; but now 
may ſuc inthe (ommen Pleas, or the Exchequer, at her pleaſure. The third altera- 
tion was, CONCerni wore 2) of qne nat the Queens Suit, who was not 
charged before : at the { in Rsſſels houſe, Hil. 35 Eliz. three 
points were reſolved by all che Judges. 1. That a Feme-Covert was within the A& 
of 1 Eliz."cep2: and ſhall forfeit twelve pence for not repairing to the Church 
—_—_ and Holiday. 2. That the AR of 23 E/zx. alchough it is more penal, 
and infli impriſonment for-that not Feaſance to him that is not able to pay, 
yet that a Feme-Covert was within this Statute of 23 Ez, Firſt, Becauſe that thus 
AR doth refer to the ſaid At of 1 Eliz. , And without queſtion ſhe was within the 
Act of 23 Eliz, Secondly, Women-Covert, were a = part of the Realm, and 
very dangerous, becauſe they had the education of their children, and the govern 
ance of thei ants. | 

3. Thatfor as muchas the Remedy of the Queen, was by Indi&ment, andthe 
Feme-Covert was onely indifted, and the Husband was not party to it, he was not 
ſubje& to the Wives forfeiture of twenty pound by the moneth : For the Husband 
ſhall never be c for the a or default of his wife, but where he is made a 
party tothe Action, and ] is given againſt him and his wife, as for the 
debt of the-wife, or for treſpaſs done by her, &-c. the Aion of Debt upon the 
Caſe, Treſpaſs, cc; ſhall be brought againſt the Husband and Wife, and the Hus- 
band ſhall &c. and ſhall be party tothe Judgment : But if a Feme-Covert be 
indicted of Treſpaſs, Ryor, or any other wrong, there the Wife ſhall anſwer, and 
ſhall be party tothe Judgment onely : And therefore the fine ſet upon the Wife in 
ſuch caſes, ſhall not be levied upon the Husband ; and therefore the Informer was 
as to Women-Covert, in better caſe then the Queen : For as much as Remedy was 

vento him for the ſaid Forfeiture, by Action of Debt, Bill, Plain, or Information, 
the Informer for the ſaid Forfeiture of the Feme-Covert, might have an Aion of 
Debr, Bill, Plaint, or Information, againſt the Husband and Wife, for the recovery 
thereof, and ſo make the Husband a ; bur ſo could not the Queen alone by 
way of Inditment : And therefore the Preamble of the AR was true, That for 
the more + apes ba ing andeccovering for and by the Queens Majeſty, of all and 
ſi pains, tures, cc. by vertue of the Statute of 23 Fliz. oc. The 
AQ gave remedy the Queen by Action of Debt, Bill, Plainr, or Information. $0 


that 
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that where the Queen for the ſaid Forfeiture of Woraen-Coverts, ought before this 
AR to baveſtayed till che death of the Husband, to levy or recover the ſame againſt 
the Wife, and if the Wife had died before her Husband, in many cafes the for- 
feiture was in danger to be loſt : Now this A& in adding remedy for the Queen, by 
Aon of Debt, Bill, &c. hath given to the Queen preſent remedy to recover the 
ſame again!t the Husband and Wife, and to this purpoſe were the ſubſequent words 
added, viz. In fuch ſort, and in all reſpects, as by the ordinary courſe ot the Com- 
mon Laws any other Debt, due by any ſuch perſon in any other cauſe, ſhall or 


may be recovered. Bur for the Debt, or duty due by a Feme-Covert in an Action ** 


of Debr,=c. brought againſt the Husband and Wife, the Husband ſhall be charged 
for the ſame : And thereupon many Informations upon this Statute for the Queen, 
were exhibiced againſt Husbands and Wives, for the Wives forfeitures upon the 
Statute of 23 Eliz. in the Kings Bench, c&« Andthat was the cheif intention of 
this Statute of 35 Eliz. to make the Husbands of Feme-Coverts, Recuſants, to be 
charged at the Kings Suit for the forfeitures of their Wives. $o that now the Hus- 
bands and Wives may be charged inthat caſe, as well at the Queens Suit by Action 
of Debr, Bill, Plaint, ec. as at the Informers Suit. But if the King taketh his 
remedy by Action of Debr, Bill, Plaint, or Information, then no Proclamation can 
be made thereupon , for that is onely upon Indi&ment, and onely upon Indi&- 
ment before the Juſtices of Aſſiſe, or general Gaol-delivery by the A of 28 Eliz. 
and now before Juſtices of Peace, alſo by the Statute of z fac. cap. 4. But the 
King in caſe where he proceedeth by Action of Debt, Bill, Plaint, or Information, 
ſhall have execution according to the Common Law, as he ſhould have upon the 
faid Statute of 23 Eliz. The words of which AR of 35 Eliz. arenot penned fcxs- 
pliciter, viz. That all and fingular the pains ſhall be recovered to her Majeſties uſe : 
For as hath been ſaid, the ſame was not the intent of the makers, but ſecundum 
guid & [nb modo, viz. In fuch ſort, and in all reſpe&ts, as by the ordinary courſe 
of the Common Laws, any other Debt due to ſuch perſon, ſhould or might be re- 
covered or levied By which it appearetb, that this AR doth alter the remedy one- 
ly at the Queens Suit; that where before ſhe proceeded upon Inditmenc onely, 
according to the Statute (in which caſe the Husband of the Wife, Recuſant, was 
not charged;) now ſhe ſhall proceed by Aion, &c. as other debt may be 
- rn. at the Common Law, in 'w ch caſe, for the debt of the Wife at the 
Commen Law, the Hasband was _—_— "And in other Statutes which have the 
like reference, no alteration is made of the Law before, but onely as to the point 
to which the reference is made, as it is holden in 1, Her, 7. 17; 18. in Everard 
Dighbier cale, Where it is enacted by the Statute of 1 Hez.7. cap 1. That the De- 
mandant may maintain a Formedon in the Diſcender or Remainder againſt the Per- 
nor of the profits, and the ſame Pernors to vouch, &c. as if they were Tenants in- 
deed : The caſe was, That Everard Digby brought a Scive facias againſt the Pernor 
of the profits. And it is there holden, That the Pernor ſhall not vouch in a Scire 
facias, for it ſhall be intended in ſuch Action, in which he may vouch. And the 
ſaid words do not alter the Law of Voucher in any other point, then in that to 
which the reference is made, viz. That notwithſtanding that he is not Tenant of 
the Land, bur Pernor of the profits, that yet he ſhall vouch, but gave him no new 
Voucher to other reſpeRts, and therefore he ſhajl not vouch in an Aion broughe 
againſt him, in which no Voucher lay before. $o in the caſe at Bar, the AR 
of the five and thirtieth year of Queen E/iz.«betb, ſhall be intended co extend ta 
that onely to which the ſame isre and ſhall not alcer or abrogate any Law 
before. So the Statute of Weftw. 2. cap-4- which giveth the qd os deforceat', e+c. 
to him who hath loſt by default, and giveth alſo ro the Demandant to vouch in it, 
but not ſmpliciter , but ſecundum quid, viz. eAc fi offer renens in priori brevi þ 
warrantum babuit ; the ſame extends onely to the point to which it isrefe 
viz, Notwithſtanding that he be Demandant, bur the ſame doth not alter or abro- 
2are the Law in other caſes: And therefore if the Tenant plead another Bar, and 
th not maintain the turſt Recovery, he ſhall not vouch art all, alſo be ſhall nor 
vouch another, then him inthe Reverſion, alſo he ſhall not vough in any Ation, 
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in which no Voucher lyeth. Vide 9 Edw.3. 2: 23 Ed.3. (enter plea de T oxcher 
101. 33 H,c.16, 14 H.7.18. IgM 

4. This A& of 35 Eliz. is all in the Affirmative, and therefore ſhall not re- 
peal or abrogate a Precedent Affirmative Law : And the ſaid Rule, that Leger pe 
riores priores contrarias abregant, Was a reed, but as to this purpoſe, Conrrariam 
[ 62 ] eſt multiplex. Firſt, In quality, viz, It one be an expreſs and material Negative, 
$ # and the laſt is an expreſs and material Afﬀirmative , or if the firſt be Aﬀirmative, 
OC "4 «4, andthe latter Negative. Secondly, In matter , alchough that both be Aﬀirmative , 
: þ 0 8 by the Statute of 33 Hex.$. cap 23. it is enacted, That if any perſon being ex- 
Lea = amined before the Kings Council, or any three of them, ſhall confeſs any Treaſon, 
4 Miſpriſion, or Murder, or be of them vehemently ſuſpe&ed , he ſhall be tryed in 
fee Lef any County where the King pleaſetch, by his Commuſhon, cc. And afterwards an- 
other Law was made, 1 & 2 Phil. + Mary, cep-10. in theſe words, That all try: 
| als hereafter to be had for any Treaſon, ſhall be had according to the courſe of the 
" / « #<_ Common Law, and not otherwiſe: This latter At (alchough that the Jacter word: 
= W . - had not been) hath abrogated the firit, becauſe they were contrary in matter : Bur 
3 En the ſamedorh nat abrogate che Statute of 35 H.3. cap.2. of Tryal of Treafors be 
| MB 4 /FE.yond the Seas, notwithſtanding the Negative words, becauſe ur was not contrary 
in marrer, for that was not tryable by the Common Law. } 7ae 3 Mary, Dyer 13 :. 
Acc Vide Stanford, fol 89,909. So the Statute of i E4.6. of Channeries, being 
in the Affirmative, hath abrogated the Statute of zyeftm. 2. cap. 41. which gave 
the (eſſavit de Cantaria allo in the Aﬀirmative, for the one is contrary to the other 
in matter. Thirdly, Contrartety in reſpec of. preſcript, form, as in Amy Town 
ends caſe in Pls, Com, And many other Contrarieties there are, which are not neceſ 
ſary tobe recited; Onely it is to know, That foraſmuch as Acts of Parliaments are 
eſtabliſhed wich ſuch gravity, wiſdom, and utiiverſal conſent of the whole Realm, 
for the advancement of the Commoniweaſth , they ought not by any conſtrained 
conſtruttion out of general and doubrful words of a ſubſequent AR, be abrogated 

Sed bujuſmods ſtatuta tants ſolennitate & prugentia edits (as Forteſcue ſpeaketh, cap 
18. fol. 21.) ought to be maintained and ſupported with a benign and favorabic 
conſtrution : Forreſexe there faith, Apes Anglia Statute nom Principy volun- 

tate, ſed totins Regni aſſenſu condunturs qaup poprls leſnram ils facere nequenrt, 
vel won coruwm commodum precurare, prudentia enim & /apientia ipſa eofſe referta pn 
tandum oft, dum non nnics, aut cintuns folum conſultorum virorum prudentia, /ed 
pluſquam trecentorun eleForum hominuam, quali nam:ro olim Senatus Romanirum 

regebatur, edita ſunt. Amd therewith agreeth the caſe in 4 Ed.4q. 3,4, & 12. And 
the caſe of Cheſter Mills in the Tenth Part of my Reports, 6 Edw. 6. Dyer -2. 

pl. 3. And where the Statute of 16 Rich. 2. cap. 5. doth ena, Thar all the Land: 
and Tenements of one Attainted ina Ptemunite, ſhall be forfeired to the King , the 
caſe in Paſche, 21 Fliz. was, That GOhe 7 rudgin being Tenant in Tail of cer- 
tain Lands and Tenements, was attainted ina Premunire : And the queſtion before 
all the Judges of England was, If the Eſtate Tail were barred or not, and it was 
reſolved by all the Judges, That thoſe general words have not repealed che 
Statute of Dons Conditionalibns, but that he ſhould forfeit onely for his life, and 
or in Tail ſhould inherite. And for the ſame reaſon it was reſolved in this 

e. 

7. That this Statute of 24 Fl;z. which hath inflicted the penalty ef _— 

pound by the moneth, hath not taken away the Statute of 1 E/iz. which hat 
ven the forfeitureof rwelve pence for every Sunday and Holiday, but that both 
ll be paid, for the one may well ſtand with the other: For the forfeiture of 
twelve pence is forfeited as ſoon as the Sunday or Holiday paſſeth, but the twenty 
pound is not forfeited till the end of the moneth, ſo that the rwelve pence is tor- 
feit by way of prevention: Alſo the forfeiture of the twelve pence is given onely 
to the poor , and the twenty pound PEI, &c. And the neglect of Divine 
Service in the Sabbath and Holidays, is worthy of greater puniſhment. And tle 
Sratute of 23 Eliz. hath not taken away the Statute of x Elie. as to it© 
faid forfeiture of twelve pence, as appeareth by the Statute of 3 Jac. cap 4 
| 0! 
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for by the ſame AR, a more ſpeedy remedy is given for the ſaid forfeiture uponthe 
Sabbath. þ | 

2. The faid Branch of the A&R of 28 Eliz. viz. That every Conviction 
hereafter ſhall be in the Court commonly called the X ings Bench, or before the 
Juſtices of Aſliſe, &-c. and not elſwhere, doth not abrogate the whole power of 
Juſtices of the Peace, to whom Authority was gives by 23 Eliz Horyetany of 
them may take an Indictment, and the ſame by benign Interpretation, to abrogate 
as little as may be : For as much asthe ſaid Act of 23 Eliz. doth reſtrain onely 
the Conviction , fo that the power to take the Indictment, doth remain as it was 
holden by all the Judges and Barons of the Exchequer in Ed. Plowdens caſe. Alſo 
in the ſame caſe it was holden . by them, That whereas the ſaid Ed. was indicted 
before Juſtices of Peace, and proclaimed before the Juſtices of Aſliſe, the ſame 
was (as to the Proclamation) againſt the exprels letter of the AR : But ſuch In- 
di&ment ought to have been removed into this Court of Kings Bexch, and upon 
that Proces to be made, &c. 

3 Thatthe Statute of 7 Zac. cep. 6. doth provide, That if a Feme-Covert be 
convicted, that ſhe ſhall be commured ro priſon, uncil, ec. And this Afﬀirmative 
Law doth not take away the remedy whuch wasgiven to the King, for the forfeiture 
of a Fzme-Coverr, by the Statute of 35 Ez. Or tothe Informer, by the Statute 
of 22 El: becauſe all the ſaid Acts are Afﬀirmative, but the ſhall be puniſhed bur 
upon one of them. . 

Alſo the Negative clauſe in the AR of 3 Fac. wit, Thatnoperſon ſhll be 
charged for his Wives offence, cc. doth not extend ro a Feme Covert to be c 
eicher upon the Statute of 35 Elz. at the Queens Suit, or upon the AR of 23 F. 
liz. at the Informers Suit; for the words are expreily penned, That noperſon 
ſhall be charged for his Wives offence, by force of this AR, wiz. of the At of 
3 fac. 

, And where it is obje&ed, That the expreſs dehgnation of one perſon, is the 
excluſion of all other , che ſame is true in all Acts which are introduRive of a new 
Law, asthe ſaid Acts of 31 Ed 3. & 8 H.6. Buthereare two Acts of Parliament, 
and the Ac of 35 Eliz, doth not giveit to a new perſon, but to the ſame 
23 Eliz. hath given it, viz. to the Queen, and i isbutan Atof Addition ts 
give a more ſpeedy remedy, then was given by the At of 23 fliz. Asina Writ 
of Meſn, the Proces by the Common Law was Diſtreſs infinite, and alchough that 
the Statute of weſftm.2; cap 9. giveth more ſpeedy Proces, and inthe end for- 
judger, yet the Plaintiff may take what Proces he will, either at the Common 
aw, or upon the ſaid Statute, becauſe both are inthe Affirmative. And there- 
with agree F. N. B, 137. 14 H.7.10. 36H.6 3. 3 Edq 27. 48 Ed3. 14. 
15 H.q.16. Straalings caſe, Pls. Cem. 207. 17 Eliz, Dyer 243. 46Edw. 3,4. 
21 Ed.3-11. 30 E4.3.11. 20H 6. 11. 29 Af. pl-35. 29 Ed.3-24. 8 Ed.3.52 
22 Rich. 2. Damages 130. 

And it was obſerved, That in many caſes the deſignation of a new perſonin a 
later AR of Parliament, ſhall not exclude another perſon who was authoriſed to do 
the ſame thing by a precedent AR. It 1s enacted by the Statute of 8 H. 6. cap. 16. 
That after Office found, &c. he who findeth himſelf grieved, may within one 
moneth traverſe, and to take the Lands and Tenements to Farm, and thatthen the 
Chancellor, Treaſurer, and other Officer, ſhall let them to him co Farm, until, &-c, 
Vide 13 Eaw. 4.8. And now by the Statute of 1 Hey. 2. 16. be hath liberty by the 
ſpace of three moneths; and afterwards by the Seatute of 32 H.8. cap. 40. the Sta- 
cute gave authority ro the Maſter of che Wards, with the advice of one of the 
Council, to make a Leaſe of the Wards, Lands, or of an Ideor, during the time, 
they ſhall remain in the Kings hands : Although char the later AR, deſign another 
perſon, yet the ſame doth not utterly take away the firſt : For it before any Leaſe 
made by the Vaſter of the Wards, the Chancellor and Treaſurer make one accord- 
ing tothe Staute of 8 H, 6. then the ſaid Maſter cannot demiſe it. And foif the 
Maſter make it firſt to another, the Chancellor and Treaſurer cannot Leafe the 
lame to the party grieved, as Sranford holdeth , Prerogat. Regw, fol. 69 w__ 
Where 
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Where he mentioneth the Rule, 2 nod leges priores contrarias peſteriores abr; ant, 
43 Aſ.- pl-9- the Statute of 13 Ed. 3. de Mercatoribus, which piveth the Afliſe ty 
Tenarhy Statute Merchant, ſhall not take away the Aſtiſe which the Tenant of 
the Freehold hath before , bur both ſtand well rogether. So in 33 Hen. 8. Dy-y 50. 
If it were enacted, that the yonger Son ſhould have an Appeal of the death of his 
Father, the ſame ſhould not exclude the eldeſt of his Suir, becauſe there are not a:y 
words of Reſtraint. 

Astothe other Objection , That the generality of the words, All and every 
ec. imply a Negative, becauſe qui omne dicit mibil exc/mdit T 

To that it was anſwered and reſolved. 1. Thatthe ſaid words are not fomapli.. 
citer general, but ſecundum quid, as hath been ſaid ; which is a full anfwer to this 
Objection. ; 

2. That in thePrincipal caſe in 33 H.8. Dyer 50. the Leaſe made under the 
Great Seal of Lands, within the Survey of the Court of Augmentation, by the au- 
thority of fame the Book,is not void. Vide Ferters caſe,in the Firſt Part of my Reports, 
and Greyeries caſe inthe Sixth Part of my Repoeyrs ; and the Statute of 23 }.s. ; 
aac generally, That all Attaints bereafrer to be taken, ſhall be in the K:»g; 
Bench or {emmon Pleas (bur the makers of the At do nor ſtay there, bur adde 
theſe words) and in none other Court. Vide Dyer 202. b. So it was enacted by the 
Starine of 6 Ed.6. Thatthe Quarter Seſſions in the Counties of Antleſey, cc. ſhall 
be always holden at Brawmorru onely , Et non alibi infra C omit Angleſey. &c. 
And a Seſſions were holden at Newbargh in the fame County, and divers perſons 
there indicted, &c. And 4 & 5 Phil. + Mary, it wasreſolved by all the Judges of 
England, That all was Coram non juice, and void, by reaſon of the ſaid Negative 
prohibition : By which it appeareth, That the General and Affirmative 69m. « was 
notthe cauſe of the Reſolution. 

And the Cheif Juſtice ſaid, That although there be Negative words in an 4& 
of Parliament, yet in many caſes rhe ſame ſhall not binde the Kings Bench, becauſe 
the Pleas there are (ram ip/o Rege. And thereupon he pur the caſe of 21 F/g.:. «55. 
& 21 «Af. pl-12, the Abbotof Weſftmi«ſfter; caſe, That where it is enacted by the 
Statute of Weſt. 1.cap.3. That from henceforth nothing be demanded, nor taken, 
nor levied by the Sheriff, nor by other, for the eſcape of a Theif or Felon, till che 
eſcape be adjudged before Juſtices errants , the caſe was, That it was prefented in 
the Kings Bench, that the Abbot of wWeftmixfter had ſuffered certain Clerks attain- 
ted before the King, which were inthe Abbors priſon, delivered ro him our of the 
Marſhal/ey, to eſcape; and there Pole who was,of Council with the Abbot, moved 
the Court, That by force of that Srarure, till rhe Eire, the Abbot ought not co be im- 
peached , or, that he ſhould be put to anſwer, and it was not allowed, for which 
cauſe Pele pleaded, rhat they did not eſcape. So when a Statute doth create a new 
Law,and aſligneth certain Juſtices to execute it , although the Juſtices of the K+-21 
Bench are not by expreſs words authoriſed by the Act, yet chey may execute the 
ſame. As the faid Stafute of 8 F:. 6.9. gave power to Juſlices of Peace to make 
reſtirution ; and thereby Juſtices of Oyer and Terminer, or Gaol-delivery, c>c. 
ſhall not make reſtitution ; and Þ ic was reſolved, as hath been ſaid : Yer if the In- 
di&ment were removed into the Kings Bench, Coram Rege, they ſhall Award re 
ſtitution ; and ſo upon nt it was reſolved in the Kings B-nch, in 4 H.7.48. 
and thereupon a Writ of Reſtitution was awarded, and therewith agreeth 15 H 7. 
5.6. &7 Ed.q. 18. Andrthe Cheif Juſtice cited a Reſolution of che Judges, Mich 
37 & 38 Eliz,. inthis caſe, in the General Pardon of 35 Eljz. That is an Excepti- 
onof all penalties or forfeitures converted to a debt by Judgment, Order, Decree, 
or Agreement. 

Now the queſtion moved to the Juſtices, was, If a Recufant convited upon 
Proclamation made according to the Natute of 28 E/iz. ſhould be within this Ex- 
ception ? andit was reſolved, not ; for the words of the Statute are, Shall be con- 
victed, as if he had been found guilty by Verdict, and doth not ſpeak of any Judg- 
ment: Alſo, although the Parliament upon ſuch Conviction ordain, (which is in the 
mature of a Judgment) That he ſhall pay the forfeiture, &c Yer the ſame is not 
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ſuch a Judgment as is meant within the ſaid General Pardon. But it was reſolved, 
That if he had been convicted, and Judgment given thereupon according to the 
Statute of 23 Eliz, that ſuch ] is within the Exception, and it was well 
obſerved , That the Statute of 1 ac. cap. 4- doth ena, That all Statutes made 
againſt Recuſants inthe Reign of Queen Eliz4beth, ſhall be put in due and exat 
Execution. 

Asto the laſt Obje&ion, it was reſolved, That no ſuch double charge can accrue 
ro him, but that he may plead, That be was amtey feirs Convict, cc. and fo by 
Plea avoided the double charge. And where by the Statute of 3 fac. cap. 4- it is 
enacted , That no Indi&ment, &c. nor any Proclamation, Outlawry, or other pro- 
ceeding thereupon, ſhall be avoided, by reaſon of any default of Form, or lack of 
Form, or other defect whatſoever, (other then by diret Traverſe to the point of 
not coming to Church, or not receiving the Sacrament, whereof ſuch perſon ſhall 
be indicted) bur that the ſame Inditment ſhall ſtand in force, any fuch defaulr in 
form, or other defe&t whatſoever, notwithſtanding , the Recuſant may well plead 
any Collateral Bar, .as Pardon, Submiſhon, exter feirs Convict, or other Bar; 
for this A& doth extend onely to defects within the Indiment, or other pro- 
ceedings. 

And that the Informer cannot charge any who is convicted before, at the 
Queens Suit, upon the Statutes of 23 & 35 Eliz;: or 3 Jac. Regis. But thoſe who 
are concealed, and not charged at the Kings Suit, The Informer may exhibite In- 
formations againſt them, upon the Statute of 23 Ez, into the Kings Bench, or 
before Juſtices of Aſliſe, or General Gaokdelivery, and ſo charge them, who per- 
adventure, otherwiſe, ſhall never be charged, for by the Stature of 23 Eliz. he 
ought to be charged within a year and a day : So that for any forfeiture before the 

r and the day, no remedy can be taken, cither by the King, or by the Informer, 
focante the time is limited certain by the AR of 23 Eliz. ec. And therefore it was 
ſaid, That in this caſe the Informer was zeque falcator, neque meſſor, but ſpicelegae, 
viz. a Gleaner. And theſe Recuſants, Feme-Coverts, or others, who have not 


conviced at the Kings Suit; that the Informer may finde them, and charge x 2 
otherwiſe they might eſcape unpuniſhed. And in the Principal caſe, breptinnnZ Lt og : 

of the time , If the Informer had not exhibited his Information, the King ſhould o/ , 3 
have loſt all for ſo much of the time as was part before the year ; whereas in this A & 
caſe he ſhall have two parts, whereof one ſhall be forthe poor ; and afterwards . fe 
Judgment was given againſt the Defendanc. fra E< * 


Note Reader, Tris. 31 Eliz in this Court between Sprettow qui tem, &c. and 


T aylcr, it was adjudged, That after a Popular Aion brought, although the Kings / 
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Attorney will enter #/terin« non vault proſequs ; or if the Defendant pleadeth a pe-"._, » -: 


cial Plea, alchough the uſe is, that the Attorney reply generally onely , if he 
will not reply, or proſecute for the King, the Informer may er i bis part ; 
for by the Suit of the Informer brought, he hath made the AQion' his pri- 
vate Aion, which the King nor any other canreleaſe, asto his intereſt, and the 
condemnation or acquittal of the party at his Suit, is a Bar againſt all others, and 
againſt the King : And yet the King in all caſes, before any Action wp by an 
Informer, may pardon or releaſe it, and the fame ſhall be a Bar againſt all people ; 
and chis difference was granted, and denied by none, 1 Hew.7. 3. and therewith a- 
greeth 37 H.6.4. 4. 5 Ed.4-3. 2 R-3. 12. Afich. 39 & 40 Eliz It was adjudged 
1n this Court, That if depending an Information, the Informer qui :aw,ec. dieth, 
Thar yet the Kings Attorney may proſecute the Suit for the King, for the Informa- 
tion by the party, ſhall ſerve the King after his death. 
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Paſche, 13 FAC. 


TheCaſeof the Maſter and Fellows of 
Magdalen Colledge of Cambridge. 


Ohn Warren _ an Ejettone firme againſt }obu Smith, Maſter of Arts, 
which began in the Kings Bench, Paſche, 9 Jac. Ret 288. and declared of a 
Leaſe made by Fraxcis Caftillion Knight, 20 Decemb. 8 Jac. As of a Houſe in 

" Londen, inthePariſh of St Batte/ph without X/gate, in the Ward of A!zar;, 
from the Feaſt of St Michael the then laſt paſt , by force of which the 
Plaintiff entred, and was poſleſled until he was dejeted by the Defendant. The 
Defendant pleaded Not gwiry ; andthe Jury gave a ſpecial VerdiR, viz. That long 
rime before the T and Ezetment,( Roger Kelk, Doftor in Divinity, Maſter, 
and the Fellows of the Colledge __— inthe Uruverſity of Com. 
bridge, was ſeiſed of the faid M . with the Appurtenances, in his Demeſa as 
of Fee, in the right of the ſaid Co nd fo being feiſed the thirteenth day of 
December, inthe 17 Eliz.. by their Decd liſh, berween the faid Queen, of the 
one part; and the faid Maſter and Fellows of the Colledge, of the other part, and 


_-. enrolled in the Chencery : The faid Maſter and Fellows for divers conſiderations, 


them thereunto ally moving, did give and grant to our Soveraign Lady the 
All that their Meſſuage (which was the Meſſage mentioned in the Decla- 
ration) with the Appurtenances lying inthe Pariſh of St. Burcro/ph without Algate, 
1 pm Rangoon, hag , with the Appurtenances to our 
* 6 gn Lady the ber Heirs and Succeflors for ever; yeilding and 
ying therefore yearly co the ſaid Maſter and Fellows, and their Succeſſors, at the 
of St. Michael the Archangel, fifteen pound, with Clauſe of Diſtreſs, and 
under this Condition or. Proviſo following, wiz Provided nevertheleſs, | bat if 
_———— the Queen, her Heirs and Succeffors, ſhall not ſufficiently 
convey, and by Letters Patents under the Great Seal of Exg/qnd, the (aid 
7 age with the A tO One Benedift Spinele, Merchant of Genes, and 
his Heirs, before the firſt day of Apri/ next enfuing, That then this preſent Inder- 
ture, and every Gift, Grant, and Article therein contained, ſhall ceaſe and be utter- 
ly void, and of none effect, as by the faid Indencure, whereof one part was ſealed 
pure end the faid Maſter and Fellows, and the other with the Great Seal of 
ng igang, 


_—_ 


And further , found the AR of Confirmations of Letters Patents 
made 18 Fliz. cap. 2. which it is recited , That where after the eighteenth 
day of Nevember, in the firſt year of the Reign of the ſaid Queen, divers and 
ſeveral Honors, Caſtles, Lands, Tenements, Rents, Reverſions, Services, and 
other Hereditaments, were conveyed and aſſured to the ſaid late Queen , her 
Heirs and Succeſſors, by divers and fi perſons, and Bodies Politick, 4s 
well for the diſcharging and fatisfaRtion of preat Debts and ſums of money , 
as for other = nfiderations, for the perfet Aſſurance , Confirmation , 
and further of which , Git was Enacted by Authority of Parliament, 

Thar 
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That all Fe>ff nents, Fines, Surrenderrs, Aſſurances, Conveyances and Eſtares in any 
manner conveyed had or made, or to be made at any -time within ſeven yeers after 
the end and Seſſion of the ſam» Parliament, To or for our Soveraign Lady the Queens 
Majeſtie, by orfrom any perſo1 or perſons, Bodies Politick or Corporate, ofany 
Honors, Caſtles, Mannors, Lands, Tenements, &c. for any Yebr, ſam or ſums of 
money, or other con{ideration whatſoever, ſhall remain and be good and available 
m Law to all intents conſtructions and puryoles, according ts the true meanino, in- 
renr and purpoſe of the fame , Saving to all and every perſon and perſons, &c Ard 
further it was enaRted, Thar all Letters, Parrents, Indentures and other Writings, 
ſealed with rhe Great Seal of Eng/an4, or the ſeal of the Dutclry of Lancefte-, or the 
Seal of the Countie Palatine of Lancaſter then made or pranted by the ſaid Queen, 
for any ſum of money, or far any other conſideration, ſhould be good, perfet and 
eff: ual in Law, &c. againſt the ſaid Queen her heirs and ſucceſſors, according to 
the tenor and effe of the ſaid Letters Fatent,&&c, And further fourd That the ſaid 
Queen Eliz. 29 7 2n. in the ſeventeenth year of her Reign, by her Letters Patrent uh- 
der the Great Sexl, d d grant unto the ſaid Bened:t Spinela (who was then a Free 
Denizen) the ſaid Mefſſuage with the appurtenances, to have #nd to hold to him his 
heirs and atfignes for ever : The which B-w-4i@ Spinln, 15 fanii 22 Eliz. byhis 
Deed Indented and Inrolled within x monthsin the Chincery, for money, did bar- 
gainand (e!] the ſac Meſſuage, w:th the appurtegances to Eaward Earle of Oxford, 
and his heirs ; by force whereof the ſaid Earle entred, and was thereof feiſed in his 
Demetne of Fee prowt {-x poſtu/at. and he be19s ſo ſeized Row/and Bronehten Ger:- 
tleman and E i245: + his wife, Craft. T rin. 24 Eliz. levied a Fine of the fa'd houſe 
with the appurterances to the ſaid Ear'e of Oxford and his heirs with Proclamations, 
which were found at large according to the Stature, And afterwards g Afaii 25 Elig 
the ſaid Earle did leaſe the ſaid houſe to Edward H amor for one and tifty years, who 
9 N. 26 Eliz. ailined all his intereſt and term for years in the ſaid houſe to william 
Mifhiwns, who 4 04.> 7c. died thereof poſleſſed inteſtate; after whoſe death Alice 
his wife t90k Adminiſtration of his goods, &c.-- and 1 Feb. 4 fac. took to husband 


the fatd Francis Coſbilior Kryght : | And that the faid Roger Kelke Maſter of the ſaid © 


Ccliene $8 Far.1602 (which was in 44 E/iz.)died”, and after his death Barnaby Gooebe 
Do(or of the Civil Law was Maſter of the faid College &e&, and that the faid Pd- 
ward [119m inthe name and ſtead of the ſaid Earle then Tenant of the faid Houſe,did 
p:y tothe (id Barnaby Gooche Maſter of the ſaid College fifteen rounds of the rent 
aforeſaid, due to the Maſter and Fellows of the ſaid College at the Feaſt of Saint Aſi- 
chil 16:6, which fifteen pounds the ſaid Barnaby Gooche then Matter received, and 
by writing under his hand without a Seal acknewledged that he had received it :{,And 
that the {aid Burnaby Gooche within five years after he was choſen Maſter and Pref:& 
and after the receipt ofthe ſaid rent, viz. 5 Feb. 4 Jac. into the ſaid houſe with the 
appurtenances, upon the peſlefiion of the ſaid Francs Caſtillon and his wife did enter 
in the right of the ſaid College. And the ſaid Maſter and Fellows of the {aid College 
5 Feb, 4 }:c. by their Indenture onder their common Seal, did demiſe the faid houſe, 
with the appurtenances, to the ſaid 7b» Smith the Defendant for ſix yeers, And 
that the ſaid Fran-sr Cafi/lon Knight did re-enter upon the poſſeſſion of the ſaid John 
Smith, and made the Leaſe te Warren, as inthe Declaration, who was ejeted by the 
ſaid 7. Smich, as inthe Declaration. And the Queſtion which the Jury referred to 
the Corr: was, Whether upon the whole matter the entrie of the ſaid 7. Smith were 

[:wfu! or not? 
| And this Caſe was argued at the Bar by H»bayt then Atturney General, Mount ag « 
the Kings Serjeant and George Croke for the Plaintiff. And Te/vertos the Kings Sol 
licitor, and Them Cre've for the Defendant. j 

And in this caſe four points were moved and arpued at the Bar. 

1. If the ſaid Conveyance made to Queen E/ix.46:th by the Maſter and Fellows of 
the ſaid College, of the (aid honſe , parcel of the poſſeſſions of the ſaid College after 
the AR of 13 Eliz, were reſtrained by the ſaid AR > 

2, R—_— that the ſaid conveyance were reſtrained by the faid AR, Tf the ſaid 
AR of 18 E1;x. hath ſupplied the detect thereof, and hath made the ſame perfeR and 


effecual ? 
AzZ2zz 3.Ad- 


(5 
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made it unavoidable, good and effetual : for the words are, For the perſeR aſſurance 


3 Admirring alſo, That the AR of 18 E1iz. doth not extend, nor gire any <,.c, 
unto it, Ifthe ſaid Fine levied, and five years paſſed, ſhall bind the right of the 144. 


ſter and Fellows of che ſaid College for ever ? 


4. If the ſaid acceptance of the Rent by the ſaid Matter of the ſaid College (xii 
diſable or conclude him to enter into the ſaid houſe ? /And if any of theſe Points ſha) 
be adjudged againſt the Defendanc, then his entry 15-not lawful , aud by conſequere 
Judgment ſhall be given for the Plaintiff, benwws defendents ex 1nt1gra canſe,mainm ix 
quolibet deft tin. | 

As to the firſt it was objeRed, That by the Rule of Law, The King not being nam- 
ed inthe Act,js by the Law exempted que of the Act: for the Law giveth to the King 
this Prerogative, That for the dignity of his Royal perſon, he is not by conſtruct;on 
of Law within theſe common words,Perſon or Perſons, Bodies Politick or Corporate. 
Ard bethe Statute in the Affirmative, or be it in the Negative, which is ſtronger, « 
ſhall not bind the King, if he be not ſpecially named, but he ſhall take benetic of a 
Statute, alchough he be got named , as the Statute of Weſt. t.cap.35. Which ſetteth 

reaſonable aid (as well to make the eldeſt Son Krght, as to marry the eldeſt daucher) 
in ſervice: It is enacted, That from henceforth of whole Koights Fee only ther: 
be given twenty ſtulliogs , and of twenty pound land holden in foccage rwenty ſh.- 
lings, andof more, more, and of lefſe, lefſe : But it was bolden, That fr x; 
much as the King was not named , he was not bounden by that Law, ard t9 
fer that ſame certain, was the Act of 25 E.3.cap.1c. made, in which Act the Kg 
was ſpecially named. Vide Fit. Nas. B. 82 f acc. Alfothe Statute of Linitatiors, 
s. of Merton. ca.S. Weſt 1, cap.3 & 32. H.8.cep.z. have never bound the King. $0 
the Statuce of #- ft.2-cap.5. which giveth the plea of Plenarty by fix months, doth ru 
bind the King, becauſe the Act is general, and doth not name the King. Th Stz- 
tute of 27 E.1. which giveth Tryal in the Country by Ns primr, ſhell not bind the 
King, Fuz Net. B. 241.6. 24E.3-23,c. Sothe Statute of 13 FE. 1, of Gi, 
emprores terrarums, doth not bind the King, asit is holdenin 1@ H. 7.23, cc. The 
Scatute of Magna Chartacap.1 1, enatteth inthe Negative, Vnod commune placiis 
non /equuntur cariam niſtram, ftd trutantwy in aliqu* loes certo;, but the fame doth 
not bind the King, as was adjudged in 23 H.3. Bre. & 31 E.t. Preregative 28 tr 
he may have a in the Kings Bench. And many other Caſes upon :! 4 
large and common ground, which you may find in our Books, and chiefly in P: -, 
Ccm.240. in the Lord Berkley: Caſe. Vide11 H. 4. ©uare Impedit 120, 11 Hy 
87. B. Prerogative 57. 12 H 7.21. is Stoners Caſe, 4 E.3.34. 30E35. 7 H4:: 
4 Har. Dyer 145, SointheCaſe at Bar, for as much as the Queen was not naced 
inthe ſaid At of 13 Elie. ſhe was not bound thereby, but was at Libertie to take th 
grant as ſhe was before the ſaid AR of 13 Eliz. 

Alſo it was urged, T hat alwayes after the faid At of 13 Z/iz. divers Maſtcrs and 
Fellowes of Colleges, Deanes and Chapters, Maſters and Wardens of Hoſpitals, and 
Others having Spiritual and Eccleſiaſtical Livings have made many Eſtates and Leaſes 
to the Queen Elizabeth, and to the _— now is, which are granted and tran(- 
ferred over to many perſons; and all thele were made by the advice of men Learned in 
the Law, and of the Counſel learned of the lace Queen, and of the Kiog that now is, 
and the change of ſuch a common and conſtant opimon, upon which the Eſtates ard 
intents of ſo many men doth depend, ſhall be a great cauſe of trouble , Suits of Law, 
and the undoing of many perſons, who have not enly ſpene their ſubſtance, or the 
greateſt part of it upon ſuch Eſtates and Leaſes, bur alſo bave ſpent much upon Buil- 
dings and other charges upon them, all which ſhall be utterly loſt by the change of 
the ſaid continual praRtice , and in ſuch changes, Rerwm progreſſns oſtendunt multaqut 
$1110 Precavers ant provideri non poſſunt : And another faith, nod in edificiis Lapis 
__ poſits.s mon eft removendus , And theLaw lanh, Intereft Reipubl.ct quod ſit fins 

Miu. 

As tothe ſecond Point, It was argued by the Plaintiffs Counſel, That admit the 
the Queen were bound by the AR of 13 Eliz. yet the ſaid At of 13 Eliz. hath mace 
the grantof the Queen and effectual : for admit the faid grant to the Queen 
were voidable afterwards,or preſently void and of none effec, yet the ſaid AR hath 


contir+ 


——_— 
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confirmation,» and further ſecurity of ſuch aſſurances, conveyances and e{tates, &c. 
It is enated. That they ſhall ftand, remain and be good and effeQual in Law to all 
intents, conltrutior.s and purpoſes, according to the-true meaning and purport of 
the ſame. So that it appeareth by the words of the AR, that the tull intent of the 
makers of it, was to make that perfe&t which was imperfet, and to make that aſſu- 


red which was not ſure, and to add greater force to that (by addicion of further fe- 


Curity)wh'ch was defective before. And to this purpoſe the makers of the Act,not only 
inthe ſaid prec:dent words, but in thoſe which are ſubſequent, are very provident and 
In a manner curious ro take away all eyaſron which might be made out of ic . and there- 
fore firſt it 15 enacted That they ſtand, remain,and ſhall be good and available in Law. 
And to anſwer a ſecret Objection which may be made upon words of the Act, s. All 
Feoffments, Fines, Aſſurances, Conveyances, Eſtates, &c. ard that they ought to. 
be ſufficient, for an ivſuſfictent thing in Law is reputed asnothing ; and to outt the 
ſame, theſe worcs are added, To all intents, couttructions and purpoles, according 
ro the true meaning, nent and purpoſe thereof. So that the Act doth not ſay, That 
they ſhall be good and availeable according to the ſtrict conſtruction and operation of 
the Law (for if they were good ard availeable in Law, then there needed not any Act 

to make them perfect or ſure, or co add further ſecurity) but the words are, Accor- 

ding co the true meaning, intent and purpoſe of them. And without queſtion in the 

Caſe at Bar, the true intent and meaning of the Matter and Fellows, 2nd of Queene 

Elizabeth,avd the purpoſe of the Indenture,was to convey the ſaid houſe t theQueen, 

her heirs and \ucceſſors, for 'o much the Indenture doth purport, although ir be not 

of force to convey it. And it was faid, That ifa Biſhop had made an Eftate or Leaſe 

to the Queen El:124berh, and afterwards the Act of 18 E/iz, were made, the ſame 

had been a good Eſtate or Leaſe to the Queen, alchough it was never confirmed by 

theDeane or Chapter. So if auy Infant had levied a Fine to the Queen, or to others 

for the Queens behoofe, that after the Act of 18 E/iz6, the Infant ſhould 

never reverſe the ſaid Fine tor nonage. - And many other Caſes were put out of 

their own invention, which I purpoſely omir. 

As tothe third Point they argued, 1 hat the ſaid Maſter and Fellows of the ſaid 
College were a Corporation aggregate of many, and bavethe encer-Fee in them, and 
by the Statute of 4 H.7. ſhall be bound by Fine or non-elaim by five yeers, as it is 
adjudged in Cr:f: ard Howels Caſe, Plow, Cem. 538. and in Stowels Ca'e, Plow, 
Com. 376. Vide 7 FE. 6. 83. Dyer, Vide2q E.;3.58. And that the Statute of 1 3 E- 
liz, doth not aid them in this caſe, becauſe the ſame doth extend only to Leaſes, Gifts 
Grants, or other Aſſurances or Conveyanees done or ſuffered ; and notwithitanding 
this word (S»ffered) yet there ought to bean aſſurance made or ſuffered to which they 
ſhall be parry, by a common recovery of Lands had againſt them, as thecommon reco- 
very of amannuity by conſent againſt chem, as it appeareth in Eyrrexes Caſe, 14 El. 
wi fifth Parr of my Reports, But this Caſe of Fine levied between ſtrangers and 
non- claime by hve yeers, was never queſtioned or doubted - And it ſhall be a great 
weakning to the genera! Aſſurance of the Realm, ifthis Aet ſhall be conſtrued againſt 
the letter to exenpt all thoſe named in the Act,ſo that they ſhall not be bounden by a- 
ny Fine or Nor-claim. 

As to thefourth point, Foraſmuch as the Maſter, who is the head of the Corpora- 
tion. hath accepted of the Rent , and made an Acquittance under his hang, he hath 
concluded himſelfe ro enter during the time that he is Maſter : And tforaſmuch 
as heis concluded, the Fellows , witheut their Head , cannot enter, and fo they are 
concluded. And upon this they concluded, That for all theſe four points, or for 
ſome of them , for if any of chem ſhall be adjudged for the Plaintiffe, judgment 
o: ghe to be given againlt the Defendant. Againſt which it was argued by the Defen- 
dai ty Counſel and they concluced that Judgment ſhould be given for the Defendanc. 

And as to the '1rft, which was the principal part of the Caſe, it was argued by the 
Defendants Courcil and reſolved by the Juſtices, s, Coke chief Juſtice, Sir J+bn Croke, 
Sir obs Dedderidge , and Sir R«bert Homghton Juftices, upon ſolemn Argument in 
Courr, that the faid At of 13. E/:z, did extend to retein the Maſter and Fellows of 
the ſaid College , to convey the ſaid Houſe, parcel of the Poſſeſlions of the ſaid Col- 
lege to the Queen, although che Queen were not expreſlely named in the ſaid AR. 

£L1LLL 2 And 
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« —And firſt, it was reſolved, T hat the general words of the Act do extend to the 
a. 24 & 4 <Hueen, for the words are, 10 any perton or perſons, body politick or cor OTAte 2 nd 
/ F, / without queſtion the Queen was a perſon, as it is ſaid in 10. H.7-1S. K-x eff te na 
' mixta. And that ſhe wWasSaAa bedy politck appeareth in Plow, Cow. 1n the caie of the 


PA Dutchy of Lancaſter, 213. and inthe Lord Berk/eys cale, 234. and in many 0:her 
+? books. Then ifthe At be general, and the Queen be cica:ly inci.Ged with n the 


£7 as. 


( - _ A x ords, if ſhe ſhall be exempt our of che AR, the lame ought to be by confirucniynyt 


= 


# 


\ Law; andas thiscale is, the Law ſhall not make ſuch conttruction t. 7 the rea.on- as 
12. +-4--4/ parentinthe Air ſelf, s. 3 The Queen, Lords Spiritual and Temporal, ard the 
Commons who made the ſaid A& have adjudged, as in the prean;ble a, peareth lorg 
Leaſes made by Colledges, &c. to be unreaſonable, and againtt realon ( « f 1:44 ,_o 
eſtate in Fee ſimple, &c.) And the Law, which is the periection of realon, «| rever 
expound the wards of the AR againſt reaſon. 2. The Parliament bath adjudged clicm 
caules of Dilapidations. 3. To be the decay of all ſpiritusl vings. 4. ihe Gay 
of hoſpital.ty. And 5 The utter impoveriſhiog of ſucceſſors 1ncuabeats in we 
ſame. 
And upon all theſefollowerh a conſequent fearfol ard dangerous -. decay of :te true 
Religion and Spuricual worſhip of God : For it is recorded in Huttory, that there were 
amonglt others two grievous perſecutions , the one under Di {ej14-, te Og Locer 
7=lian, ſurnamed tie Hp-fate, one of them incending to have extirped al he Pro 
teſſors and Preachers of the Word of God. and theretore the Record faith, ©. : ur 
emmnes Prerbyteres, but notwithſtanding that Religion did flouriſiy, tor , | ang a .!/are 
trum oft ſemen Eccclefie, and yet that was a heavy and grievous periccltiun: Lt 
the perſecution under the other was more grievous and dangerous, tor ( 45 te Fil ry 
faith ) cccidir Pre:ibyterinms, for it robbed the Church, and ipoiles [piritun: perions 08 
the revenues, and bereft them of that whereby chey ſhould live , ard thor en pun i 
ſhort time followed great ignorance of the true Religion ard Service of C0. , a7:4 
thereby great decay of the Chriſtian profetiion, for none would apyly bimicit, vr 1s 
ſons, orany other he had under his charge to the ftudy of Divinity, when they 
ſhould have, after a long and painful ftudy nothing to live upon © ee al Wis «v'h 
by word in the Biſhopof wizch+fter; cafe, in the ſecond part of my Reports 

And therefore it was unanimouſly refolved, That general Statures, which provice 
neceſlary and profitable remedy for the maintenance of Religion, the 2d 3c nect 
of good learning, and for the relief of the poor, ſhall be extended generally accvrctog 
to their words ; And God forbid that by any conftruRtion the Queen who made the 
faid AR, with the aſſent of the Lords and Commons, ſhould be exempted out vi lus 
At of i3 Eliz, which provideth neceſſary and profitable remedy for the m;:;ntenarce 
of Religion, the ad vancement of good Literature, and the relief of the poor. And 
out of theſe Colleges, Deans and Chapters, &c. as well the Church 1s furmſhed with 
grave and learned Divines, as the Commen-wealth with learned men for the bettcr aG 
minittration of Juftice as wel temporal as Eccleſiaſtical, which( 5 Religion and jultice) 
are the main Pillars which ſupport the Kings Crown. 

And therefore of all others the King, as bath been ſaid, is perſona mixta, AMeaicut 
Regni, Pater Pairie, & Spon(ns Regrs : Who bya Ring is wedded to the Reaim at 
his Corronation, ſhall not be exempred our of this A by conſtruction of Law,wiic? 
ſhall be againft reaſon, and cauſe of Dilapidations, decay of ſpiritual livings, and 
hoſpitality, and of utter impoveriſhing of ſucceſſors , and by coniequence the decay 
of Religion, ard Juſtice ſhall follow. And therefore it is true, q»/4 /umma 7410 <7 
que pro Religione facit : And reſt. 1. cap, wit. ſumma Charitas oft facere 7 aſtitian 
ſingulis, © omni tempore qunande weceſſe fuerit. And it is to know, That the L2W 
-_ never preſume that any one will do a thing againft reaſon, or any Religious 

uty. 

Andthereforeit is reſolved in Cho/meleyer caſe, in the ſecond part of my Reports, 
Whereas a Reverſion expe&tant upon an eftate in tail as is granted to one tor the 
life of the tenant in tail; and it was ſaid, That by poſſibilicy this grant mig! f44c 
effect , for the Tenant in tail having no iſſue, might become Monk and enter 100 Re 
ligion, and then the Grantee might have it during his natural life : Bur there ic 157E 
ſolved, That ſuch ſuperſtitious and irreligigus profeſlion ſhall not be prelumed 
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in Law. 1. 109. H.6.8 febs $. brought an ation of debr againit 7 han. Ke. 
4 T in Com. B. The Defendant (aid that he was before the Writ' bronghe, dwelling 
at B. inthe county of N. and it was not allowed , fora Parſon ſhall be intended in 
Law to be reſident upon his benefice, for the cure of Souls which he bath there.” For 
a Parſan who hath cure of ſouls, and is non reſident , non eſe difpen ator fel difſipater, 
nou [peculator (ed /picxlatar, and therefore no ſuch thing ſhall He prefumed. 

So in the caſe at Bar, the Law ſhall never make conſtrution againt the mrime- 
nance of Religion, advancement of Learning, aod ſuſtenance of rhe poor. It is ena- 
Red by the Starute of 1 & 2. Fh, & 474.cap $. That it ſhall be lawfn} &c to give 
Lands, Tenements, &c. by feoffment, grant, or other affurance, or by his kft will 
and Teſtameat in wriing, to any ſpiritual body potir ck or corporate, notwirtiand- 
ing che itacnte of Mortmain. One A/laine Clarke leized of certain lands m- L-»den 
in fee, 4 & 5. Pb, & Mar. by his laſt will in writing devile them to the Mafter, 
Fellows and Scholars of Trinity College in Cambridge, and to their fucceſſors for 
ever, for the finding of certain Grammar Scholars, &,. And Afich:$.g. Fliz. A 
great queſtion was moved. | 

1. Although the Gid College conſiſted £5,009 of Divines, but of others 


2 ' hat theintent was ts nd Grammar SchG vrs &c. 

3- That inthe Statute of 34. & 35. i 8 of Explanation of Wils todies polirick 
and corporate are exempted our of it. 
- Yet by the opinion of all the Juſtices of both Benches, and the chief Baron of 
the E xchequer, the deviſe was holden to be good ; And the frature of 1. & 2 P44. 
& Mary (being made for the maiptenance of Religion, advancement of Learning, 
and the exhibition of poor Scholars)ought to be favourably expounded . and although 
the lands were holden of the King, yer in ſuch caſes the A+ wgas expounded to bind 
the King. See the words of the ftat.g. H.7 of tines are geners! Yerthe fucceffor of a Bi- 
ſhop, Parſon, Y icar, or any other ſole Corporation, ſhall nor be bound by confſtru- 
ion of Law as 2 corporation aggregate of many ſhall be , tor there the Biſhop 
without the Dean and Chapter, the Parſon and Vicar, without tb patron and Ord:- 
nary, & might by their ſufferance bind their ſuccefſors which ſhould be cauſe of 
Dilapidations and diminution of fpiritual livings. And therefore by conftruttion of 
the general law ſhall be excepted, as it is holden in St-w-l; caſe, in P/-w. Cm 376. 
and Howl; cale, Plow. Com. 538 By the Statuteof23, H.$. car ro. It is enacted, 
T hat all conveyances, made to the uſe of Pariſh C hurches, Churchwardens, Guilds , 
Companies erected of deyouon, or common aſſent, &c, and all other l:ke uſes and 
intents, ſhould be void. 

And one Nichelas Guib/on being ſeized of a houſe and Wharf in L11don, after the 
Kid AR, deviſed them to Av4 his wife, upon condition to found a Free School, and 
for the ſuttenarce of certain poor men and women, and it was queſtioned if chis con- 
dirioa were agaialt the ſaid AR of 23. H.8. Mich.z4, & 35. Eliz. as it appearech 
in te rf? pare of my Reports. 

Ard :: is there adjudged, Thar the ſaid general words of the AR of 23 H.8 do 
not extend to iake eway the ſaid good and charitable uſes, for inſtruction of yourhs 
in good Licratare, and tor ſuſtenance of the poor, for there it is faid, That no time was 
ſo barbarous to take away learn ng and knowledge nor no time ſo uncharitable,to rake 
pony the ſuſtenance of poor people : So that ic appeareth by theſe caſes, That by 
conftruction of Law, lands conveyed for the advancement of Learning, or Suitenance 
_ the poor, bave been preſerved and maintained by the general words of the faid 
At. 

} But it was never ſeen, That general AR, made for the maintenance of Religion, 
advancement of Learning, and maintenance of the Poor, ſhould be by the conſtruction 
of Law (o expounded, that a by-way ſhould be left open, by which the faid great and 
dangerous miſchiets ſhould remain, and the neceſſary and prolitable remedy depreſſed. 
For the ofhce of Judges is, to make ſuch conſtrut:ons which ſhall reprefle the mil- 
chief, and advance the remedy, and to ſuppreſle all evaſions for the continuance of the 
miſchicf, and ſuch by way ſhall never be erected by conſtriftion, although it be for 
the Kings benefic; And that appeareth by the ARt of z, Eliz. By whieh Arch Bi- 
| ſhops 
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' the King. bis heirs or ſucceſſors : And that ev 


ſhops and Biſhops are reſtrained to make any conveyance,&c. other then for 3. lives 
or 21. years, to any perſon or perſons, bodies politick or corporate, other tte, ;;, 
the Queen, her heirs and ſucceſſors , our which AR there are three materi! 


things to be obſerved | 
1. Thatthe Queen hath been included within the ſaid words, Perſon and perſ;rs 
bodie politick, &c. if the ſaid excluſion or exceptioh had not been made. ; 
2. That if the ſaid by-way had aot been contained in the fame AR, the ſame hag 
never been raiſed br! a conſtruction in Law. | 
3. That foraſmuch as the ſame words are uſed in the ſaid At of t3. E/;-. ;. to 
any perſon or perſons, bodies politick or corporate, and no exception or excly%or 
made of the Queen; by conſequence tt reth, that it was the meaning of the 
makers of the ſaid At, that the Queen id be bound thereby, and ſo much the 
rather, becauſe they bad ſo good a pattern before them as the At of -, F/iz, was, 
for the fu 100 of the Crown ;. and although the crue intent of the taid AR of 
1 El:z. was for the ion of the Crown, yet by im ty of Suicors many 
Eftates and Leaſes were made to the Queen by Arch Biſhops and Biſhops with interc 
to grant them over to Subjects tadidvate uſes ; which the King that now is perceiy.. 
ing, of his pious and religious carehat the poſſeſſions of the Arch-Biſho; s 14 Bj. 
ſhops ſhould not be diminiſhed by the ſa:d by-way, by an Act of Parliament in the 
firſt year of hisReign, in the firſt Seflion thereof cap. 3: reciting, Thar where Arch. 
Biſhops arid Biſhops by the Law could not convey any of their poffeſſions to other 
ſubjects, His moſt Excellent Majeſty knowing, That divers with fwit had en- 
deavourcd to fruſtrate the true intent of the Law, of his Chriftian and Princely piety 
and care intending to protect the ſaid poſſeſſion from alienation or dimination, for 
the better maintenance of Gods true Religion and Hoſpitaliry, and for avoidino of 
Dilapidations, and thereby for ever after to avo.d all Suits and importunit es conce-- 
n'ap the faid Poſleſſions hark of his meere and pions motion vouchfafed, T bat it ſhall 
be enacted, That every Arch-Biſhop and Biſhop and their Succeffors ſhall be after the 
end of the ſame Sefſion of Parliament, utterly diſab'ed in Law , to make, levy or 
ſuffer any alienation, afſuratice, demiſe, charge or conveyance of therr poſſeſſions ro 
ſuch alienation, &c, ſhal! be ur- 
terly vord and of none effect to all intents, conſtructions and purpoſes. The ſecond 
reaſon is, That the King ſball not be exempt by conſtra&tion of Law, out of the ge- 
neral words of a&ts made te ſuppreſs wrong, becauſe he is the Fountain of Juftice 
and common Right; and the King, being Gods Lieutenant, cannot do wrong, S-- 
lum Rex hoc non potrſt facere, qued non porrſt impuſte agere ; and therewith agreet! 
13. E. 4.8. andthe cafe of A/ron woods, in the hrit part of my Reports &c, Ard 
alchough that a right was remedileſs, yet the At which provideth neceffary and pro- 
ficable _ for the preſervation of it, and to ſuppreſſe wrong, ſhall bind the King, 
as it appeareth in the Lord Berkeley: cale, P/. Com. 246. If tenant in tail before che 
ſtatute of Dexis, had aliencd cither before iſſue, to bar the iſſue tai}, or after iſſue, to 
bar as well the doner as the iſſue in rail, it was tortious, but no remedy was given 
for the ſame, till the ſtatute of Donis conditienalibar, made 13. E.1. which At latth, 
Deminns Rex perpendens, quod neeeſſarium O& atile eft in pred. caſibus apponere reme- 
dinm,cc, ftatuit, quod neon babeant ills, quibus tenement am fe fait datum [nb condi. 
tiene pereftatem alienands, &c- And the Lord Berkgleys cate was, That land was 5/- 
ven to King H.7, and to the heirs males of his . and thequeſtion was, Whe- 
ther the King , foraſmuch as he was not expreſly reſtrained in the AR, poſt pre- 
lem maſculum ſuſcitatum , might alien or not > and it was adjudged , That he 
cou'd not alien, but that he is reſtrained by the faid AR, for three cau- 
ſes 


1. Becauſe that ſuch alienation before the ſtatute was wrongful , although thac 
ſuch wrong wanted . for there it is ſaid, It ſhall be a hard argument to grart 
that the ftatute which reſtraineth men ro do wrong and ill,; ſhould permir the King 


fo todo. 
2. Foraſmuch as the ſaid AR is, fatwtwm rewediale, and provideth a remedy for 


this remedilels wrong, and that it was neceſſary and profitable to provide ſuch re- 
Be- 


medy , it was adjudged, That it ſhould bind the King. 


= 
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3. Becauſe it was an AR for the preſervation of the poſſeſſions of Noblemen 
Gentlemen and others, the ſame allo ſhould bind. che King : and the ſame A 
ſhali not bind the King only when he takerb an eftare in his natural: capacity ; as 
to him , and the heirs males of his body ; but alſo when he claimeth an tarce 
as King by his prerogative: And therefore if, Tenant in tail, after the ſaid AR, be 
attainced of trezfon, although the King claim the forfeiture as King by his pre- 
rogative. 

"Fer the King is bound by the ſaid AR, forthere ſhall be no forfeiture to bar the 
iffuc in tail , as it was atthe Common Law, as it is holden in 7. H.4 31.8, H.4 9.7 
R.2. Aids Del Rey, SO inthe caſe at Bar, the faid ARt of 13. E/iz. hath all the ſaid 
chree qualities. For, 

r. It was to ſuppreſs wrong: For Dilapidations and diminution of ſpiritual li- 
vings or wrongs, and ſuch wrongs as are quodew mods, puniſhed by the Law, for 
the Maſter, Dean, &c. for dilapidations or waſting, or d:minution of the Revenues of 
their houſe, might be deprived, as appeareth in 29. E.3.16. 2. H.4.z 11, H.6.20. H. 
6.46. 9. E.4 34 35-E-1. Reſolved in Parliament holden at Car/iſie, which ſee before 
in Richard Lif-r4: caſe, and a notable preiident in 19. E.3, Rex amovit caftodit boſ- 
pitalic de (no Patrona:u, quia male di/prudze proficua domnr,&c. becauſe it is againlt 
their office and duty to waſte the peſſeſlions of their houſes, which are committed to 
them pro bo no prob [165, 

2. This AR of 13. El. is, afius remedialis, and was neceſſary and profita- 
ble to provide ſuch remedy for the publick good of the whole Eccleſiaſtical c- 
ſtare, &c. ; 

3. This At is an AR of Preſervation, s. to preſerve the poſſeſſions of Colleges, 
Deans and Chapters, Hoſpitals, and therefore for theſe three cauſes it ſhall bind the 


neen. 

And where it is Enacted by the ſtatute of weft.2. cap.5. Lnod quetieſcunque ali- 
quis jus nan babers tempore buju[meds caſtediar* preſentaverit, &c. It was veſolved 
by Cote. Chief Juſtice, Dodaeri4ge and Houghton Juſtices, That that AR made to 
ſuppreſs wrons, ſhould binde the King, and ſo the Law is well reſolved in a caſe 
which was left doubtful in 35 H 6.60 Katcliffes cale. 

And to conclude this reaſon, it is notably faid in 24- E.3.41. That the Law is rea- 
ſon and equity, to dv right to all, and to keep men from wr 
therefore ©!;c L:iw ſhall never riake any conſtruftion ag 
Righr. 

The:kird Reaſon is, That the general words of Statures,which tend to perform the 
will of the Founder or Donor, ſhall bind the King, although he be not named. And 
the ſame appeareth in the Statute of Templers, 17 E.2., where it is ſaid, /ts ſemper 
quod pia & celcberrima voluntas Denator* in omnibus teneatur & expleatur, & per- 
prize ſanftiſſime perſeveret. Andtheſad Act of Demis, &c. is notable to this pur- 
poſe, for there it appeareth , that it was neceſſary and profitable that che will of th 
Donor ſhou'd be kept, the words of which A to this purpoſe, are, Propter quod 
Daminns Rex perpendens quod necefſ ariam & wtileeſt, &c. apporere remediuns (and 
what was ſuch remedy) fats quod velunt as donatoris incarta dons (wi manife tt x- 
preſſe de cxtere ebſerverny ; which bound the King, as it is adjudged in the ſaid Lord 
Berkl-y: Caſe, where f.247- it is ſaid, That men ought to obſerve the incent and wil 
of other men, and to break that which isill. And in the Caſe at Bar, the intent of 
the Founder of the faid College was for the maintenance of Divines,the advancement 
of Liberal Arts and Sciences, and the bringing up of Youth in Vertue and Learning, 
which God forbid ſhould not be performed ; and therefore it is a ſtronger caſe, 
and in a more godly and publick Degree then the faid AR De Donis, &c. 
which was enacted for the preſervation of private Eſtate tailes to particular Fa- 
miles, 

The fourth Reaſon is, That the Maſter and Fellowes of the ſaid College are by the 
AR diſabled to grant; and then if they be diſabled to grant, the cannoe take 
from thoſe who are ſo diſabled: The words of the AR are, All Leales, Gifts,Grants 
&c. to be made,&c, or ſuffered by any Maſter or Fellowes of any College, &c, ſhall 
be utterly void and of none effect, to all intents, conſtructions and purpoſes , any 


law 
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 ThefiftReaſonis, In Acts 6f Parliament, which aretobeconfirued according to 
the intent and meaning of the makers of them, the original intent and meading is r9 
be obſerved ; . andit CART ITT the intent and meaningofthe Maſter and Fellows 
was, That they would convey the ſaid houſe ro Bern difF Spinela and his heirs, and be. 
cauſe they could not do it 4e aireto, they attempted todo it ex b/ique, to prant the 
ſame to the Queenand her Succefſors, but upon conditzon contained inthe ſame 
Grant, That the Queen within three months after ſhould grant the ſaid houſe to 
the ſaid Bexe1i7-Spinol + and his heirs ; So tliat it was endeavoured, That the Queen 
who was the Fountain of Juſtice, ſhould thereby be made the Inftrumenr of Injury a-4 
wrong, #:d of the breaking of a pious and excellent Law which ſhe her ſelfhad m:de 
for the maintenance of Religion, advancement of the Liberal Arts and Sciences, and 
for ſuſtenance of the p>or.. And where the Maſter and Fellows were feifed of the (3:4 
honſets thei and rherr fucceffors for ever, in jure Callegii pro bono publics, and to 
godly and chanitable uſes, now the ſame ſhould be converted for the private uſe of 
Spinols and his beirs for ever; and io (as the Statute of Carliſle a», 35. F.1. ſpeaketh ) 
© ned olim in wn pies ad divins cultyr auywentum & Cetera opera pietatis charity- 
riſve fwje eregaruns, nunc in ſtuſkm reprobum eff converſum. And the Poet doth 
well 4. 40g handy rd 

«1. >, », ——Fait kec ſapientia qzendam, 

(Publica privatis fectrnert, fagra prof anis, 

Antl it was tffolved, That the Law will never make an interpretation to advance x 
privite and todeftroy the publick , but al to advance the publick, and to pre- 
vent ev vate, which is odious in Law in fuch caſes And therefore it 1s well ſaid in 
Heydons. in the third part of my Reports, The office of Judges is alw3yes co 
make ſuch conſtruQion torepreſſe the miſchief and to advance the remedy, and 
to reprefſle ſubtil evaſions and inventions for the continuance of the miſchief, © pro 
private Commede, and to add forceand life torhecure und remedy, according ro the 
true intention and meaning of the makers of the At, pro bono pablico. And if ic ſhall 
be lawful for Maſters and Fellows of Colleges , Deans and Chaprers, &c. to convey 
Ss fuch Sur ets open od without queſtion fuch con- 
| It fend ro'thecontinnance of the miſchief, w pro private commods : 
And therefore in 17. E4,3.59. The Friets Carmelites, who then bad not aoy place of 
habitation, obtained of one Fob» Aferire who was ſeized of ren Acres of Meadow , 
holden of the Biſhop of Wincheſter, to have the ſaid land for a place of habitation 
for them ; and becadiſe the (aid Fob» 'Mecrite, could not grant the faid ren Acres to 
them by reaſon of the Statute 6 loremain, by covia berwixt the faid Jobs Acrire, 
and en wp nanny © 3 2 br dernags of ipnorie, which was the imp-di- 
tnent ; More phys ws to titake an evaſion our of the Statute of Mortmain , 
granted the fajd ten” Acres the King his heirs and fucceſfors, whereby the Biſhops 
Seignorie ſhi e” extin”, xo the inrefir chat the King ſhould granc over the ſame 
ro the Friers Carmelites , which he did accordingly ; And becauſe it was by Covin 
betwixt them, as aforeſaid, ro tike away the  nualliodped that 
the ſaid Charter ſhonld be repealed, and that the Frier ices ſhould be diſtrain- 
iv: to deliver the Charter to-be Cancelſed. © But of which eaſe, five things were 
LED © 520 FE 2974 n5 198 Deen 
-..3- That he who mdketh the King | who's the Fountainrof Juſtice to be the Infiru- 
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ment of fraudand covin, and thereupon obcaineth Letters Parents, that yoid, ./? - 4, AM 
quis _ circuits non tol[itgry, et, ( 9 p 
” 2, If the King be endearoured to be made an Inftrument to take away the right of f /F. / {5 
another, and to that end a man atraineth Letters Patents, thac ſuch Letters Patenty © ( - #73 
ſhall be repealed. INI | FI. 
* 3. That although ſuch Covin and fraud was not contained in the grant made © /* J 
- Sd ua A 


4. Alchough the Friers Carmelites were of a profeſſion of Religion, and had noe 
any bouſe of habication before , ſo that the ſame ſeemed to be a work of piety and 
charity to provide for the habitation of them ; yet, Now faciar malnw,” nt inde fi- 


at 
5. That fuch Charter, ſo obtained, was adjudged to be repealed by the Common 
Law, and the like caſe was, 21. E.46. 6.The Maſter and Scholars of Aderrons Caſe. See 
in BraHos, in the beginning of his ſerond book. Nibi/ «lind poreft Rex in terris, uns 
ft Dei Minifter & Vicarins quam qued de jurt pereftl. And a little after, [taque poteft as 
joris ſua ft, non iniarie, (a oblerve well) cam fit atther juris, non debet inde in- 
juriaruw naſci ercaſie, unde jure neſcumntxr, And the Chief Jaftice ſaid Thar if ooe 
who intendeth to fell his land, had by fracd conveyed the fame by derd indented t0 
the Queen, to the intent to deceive the parchafor , and afterwards he ſelleth the land 
co another for valuable conſideration, and maketh atcordingly ; in this 
Ge kts fret enjoy etendagaind De Queen, iy Ga hams 27.E liz d 
for the Queen is not excepted, yer the AR being general, and made to ſup- 
ſraud, it ſhall bind the Queen. 
So if Texant in tail be ſeized of land, the remainder over in Tail or in Fee, and he itt 
the remainder ing thar che Tenanc in cail will alien the land, and by recovery 67 
bar the remainder, to the intent to debar che tenanc in rail of his Birh-right and pow | # + 
Sai gra Ie _—_—_ and ylyay por nw WS 
ion realm, pay is remainder to the Queen, inro after- 
rr ake— denn ke tint apainſ = —_ 
n_ = _ val ory mn emer —— * 
by the ſaid Starnte of 23. Eliz, the words of which are, That every conveyance, &c. 
made, 8c. ſhall be deemed inſt ſuch purchaſor &c. to be utterly void, In 
| ond bara nor npmomeny nn anonbe bo 
the ſeller b1 13 not That made We 
oe, And thefore the convey- FX 
ance of the remainder to the Queen, ad oy and intent to deceive a purchaſor is 
——— f the AR, 
of ſuch opinion was Pophew, Chief Juſtice, openly in the Cham- 
ber Andthe faid caſes of 17. E.3 59. &21. £.3 46. are ftronger then thisis,where , 
the partie grieved was relieved by the Common Law , foraſmuch as the King caanoc 
bean inftrument of fraud and deceit, o cam fit anther juris, new deber inde imjuria- 1.9 
raw naſci eccofie, unde jure naſcuntur, See Chelmeley; Calc in the ſecond partof » + 


my Reports. | 
And it was ſaid, That the Law hath given to the King a prerogative above by 
his Subjects, that where by frand or ſuggeſtion he is deceived, that be himſelf 
in fuch caſes yr yarn og. mas bon x benno ryerd ems aa: 
47 in the Earl of Kewrs caſe, and Stewferd prerogative.34 «. 
The ſixth reaſon, That the Statnte hath made void all Leaſes, Grants, &c. other 
. then for 21 years, or 3 lives, whereupon the accuſtomed tent or more is reſerved 
which expreſſe and demonſtrate of theſe two particular caſes, do exclude all 
others. And as to all the caſes which have been par onthe other fide, It was re- 


1. That none of them do impugne any of theſe Reaſons or Grounds. 

2. That where the King hath any prerogative, eftate, right, title or intereſt, that 
by | words of an Act he ſhall not be barred of them, as inthe faid caſe of rea- 
ſCnible aid, the ing bath an eftate and intereſt in it, and therefore the general 
words of the AR of ef-1.cap. 46. ſhall notextend rot, TN 
Aaagas Alſo 
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| er Prerogative that be 


Alſo the Kin hath a prerogati Ve PT tempas eccurrit Regs, and cherefo 
the general a8 of Limitations, Or 0 = a ons lea. WW of 
So the King by his ,Prerogative may ſpe.ia what County Me p of this pre- 
rogative be is not barred by.the general, peroiew of the Att of CIdegra Chorce, cup 
11. art wr Ning 7; , 4 Y 
But in the caſe at Bar che King is, : Light, Eltaze, Tile, Intereſt 
Ns in the ſame how z and therefore for all 

theſe Reaſons it was concluded , That this At of 14. Eliz, ſhoutd binde the 


Queen, 46Y.. ; s Jo 97; "* 
" NoteReader, That the general Stauge, of 32. H. 8, cap.36. of Fixes tor avoid; 
of controverltes ald2, che King, as 15 @ppeareth in the Jevert part of my , 
As to the ntmber of the Leaſes which have been made after the Statute of 1 3 Eli, 
by Maſters aod Fellows of Colleges, Dears.aud Chaprens, Maters of fioſpitals &c. To 
thac it wes anſwered; ,..., 16M» B15 ; Ie | 

1. That the ſame was more ex con/arudive Cliricormm , who 'waitited preſi. 
dents of Leaſes made before 13 then of any grave advice. of men learned in the Law, 

2. Anltituds errantium nex parit. errors parreciniu th = 

3. The inconveniencyis greater and doth concerp. more perloas, .and ina more 
bich degreein this pare then cotbe ocher; forin the Ghmpus Univerſuicyof Combrege 
and Oxfard tbereare 42, Colleges, beſides. the Colleges! af #:eftminſter, 1 rnckehier, 
of Eaten, and Greſham. Dignities and-Prebends in-Catbedral Churches 400. 24, 
Deans and Chapters, Azchdeacons, Poglonages and carages 8803. Hoſpica's ag 
excceding great number ; ſo as us ha | theſe power trom time to me for eve 
by a mean,er by-way to alien the poſſeſſors of the Galleges, Deans and C! apters Arch- 
deaconries, Prebends, | ; Holgitsls, &c. which were given :0 


Parſonages and. Yicarages 
Religious, Pious, Charitable and Pubikigk uſes, ſhall be: ef greater ancoavenience and 
con 


equence then the oyerthrowing of certain e. .c3and Leaſes made -akier the AR 

of 13. Eliz,, of the poſſeſſions either of  Eccleſigiucal! perſons, or of the poor, orig» 
rally given for the maintenance of worksof piety and charity, and now'transterred is 
private perſons, and converted to private uſes, and ibe reſtoring of thoſe -poſſeſſors ts 
their original foundation or, indowment, s. for the maintenance of Religion , the ad- 
yancement of the Liberal Arts and Sciences, fultenance of the poor, and other works of 
charity, pro bono pwolico. : wn wie | 
| 4. The ame ſhall cend to the great prejudice of Arch-Biſhops and Biſhops, for 
if Deans and Chapters ſhall have powesro alien, not aaly their poſſeiQons, bur ther 
Cathedral Churches ; where ſhall then be Carbedrs $ipyorps ? or where (hall be bus 
Prebends ? qui preberens anxslinm Epifcopo, 1m coalultayen-for the ſuppreſiiog of 
Herelies or Errors, and the true inſtruction of meninRebgion and -the ſpiricual wot- 
ſhip of God committed to theic charge, and in the celebration of Divine ſervice, &c. 
wg” to oanins we a "II a7 

5. never was any judicial opinion in any Court, That the Queen was not 
bound by the ſaid At of 13. £/iz. bus on the $tþex fide, it was refolved inthe 
higheft Court of Juftice, That Queen Z/izabcth was bound by the laid AR, and there 
fore it was reſolved in Parliament, holden in 43. E/:z. by Peyham and Anderſon, 
Chief Juſtices aſliſtants to. che Lords in Parkament y. That the Queen was bourd by 
the ſaid AQ of 13. Ez. which L havereported in my fifth book, intheCale of Eecle- 
ſfraſtical perſons, which reſelation of the Judges, the.Lords and Gommor s in Parka- 
ment allowed of. And thereforein cheat of Confamations at the ſajye Parjiarnent 
of grants, &c. made to the Queen, and of grants made- by the Queer, s. 43. * (i 
cap-I. in the clauſe of grants made to'the Queet,, there is an exeepc10n in theke 
_ (other then conveyances and eſtates heretofore bad or made by any Eeelehets 

2 or perſons, bodies politick 'or- corporate, «not bavi ex or abiiity by 

the laws of the Realm to make the ſame) by which words EE Parliament 4d 
well approve of the aid relolution of the Judges as to this point. | 
_ Alſo-at the Parliament holden 1.7«cebi-when the Biſhops Will was read to retirs: 
them to convey tothe King, &c, 1s-was moved by;rheimolt Reverend Arch-Hithop 
rr gfe, Thor Deves ghd Chapters, and others having. Eculeſiatiicallivings, £00114 

reſtrained and inghehid BY alſo, as well ae Arch-Biſhopeand Biſhops 1 
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"And it was again reſolved by the Juſtices Aſliftants at the ſame time That they 
were reſtrained by the Statute of 13 E/iz. to make any conveyance to the King of a- 
ny part of their poſſeſſions ; and fo it was aid, It had been relolved before that time 


and for that cauſe they were left out of the ſaid Bill, concerning the diſabilitie of Arch-' 


Biſhops and Biſhops at the ſame Par hament of 1 /ac6. And of what Author ty the 
reſolution of the Judges Aſſiftantsin Parliament 1s, appearethin 39 F.3. 16, The 
Duke of Lanca/ter and Blavch his wife brought a Sci: e facias agai: it the Lady Lati- 
wer , and queſtion was moved concerning the abatement of the ſaid Judicial Writ. 
And there T h-rp Chief Juſtice did relate to the Conrt, That he was in Parliament 
when ſuch queſt:on was debated, and there it was reſolved, That the Writ ſhould not 
bate, G 
: To which Chavenas/d Serjeant ſaid, My Lords; you are Judges, and wehave nor 
other Judges then you inin this place ; alſo that which was reſolved in Parliament 
is fot of Record,1nd if you ſhall adjudge thar we ſhall anſwer, we will anſwer. 

To which 7 corp Chet Jultice (who gavethe rule) ſaid, We who are Judges 
may record it fo ſoon a5 it was in writing ; and that it was ad judged there,we will not 
judg the contrary. wherefore anſwer : upon which Book the Chief Juſtice did {trong- 
ly rely, as well for the Authoritie of the reſolucion of the Judges in Parliament, as for 
ben ot the Report of the Judpes, { 

Note Reader, Asit is obſerved inthe Caſe of 43 Eliz: #. 14. the faid AR of 13 
Elie. hath been alwayes conltrued beneticially to prevent all inventions and evaſions 
againtt the true intention of the fame Act as it appeareth by the divers reſolutions 
there reported. And alio, That oftentimes it hath been holden, That where the Sta- 
tute ſaith Ma' er and Fellows ot any College, be the College incorporate by the ſame 
name, or by the name of Warden and Fellows, or Warden and *cholars, or Warden 
Fellows and Scholars, or by the name of Maſter, Fellows and Scholars, or Maſter and 
Scholars, or Provoſt, Fellows and Scholars, or by any othername of Corporation ; 
and be the College remporal for the advancement of the Liberal Arts and SCIENCES, Or 
meer Eccleſiatiical, of mixt, every ſuch College is within the proviſion of this Act; 
the ſane Law where the <ratute faith, Maſter or Warden of any Hoſpital, be the Ho- 
ſpical incorporated by any other name ; or be a ſole © or; oration , or a Corporation 
aggregate of many perſons, the Statute doth extend to all manner of Hoſputals, & 
fic de cateris, for this At bath been alwayes cakea in a favourable conftructi- 
on. 

Ast the ſecond Point, It wasreſolved , That the Statute of 18 E/iz. hath not gi- 
ven any force or effect to the ſaid grant made to the Queen, | but that after this AR 
_ doth remain of the ſame force as it was before this AR ; and that for three 


1, This conveyance to the Queen is out of the words of the AR of 18 E1iz. for 

two caules. | | 
1, Becauſe the words ofthe Statute are, Where ſince the 18 day of November, in 
the firſt year of her Majeſties Reign, divers and ſundry Manors Lands, Tenements,&c. 
have been conveyed and affured to her Highneſs, her heirs and ſucceſſors, by and 
from drvers and ſundry perſons and bodies politick, as well for ſatisfaRion of great 
debes and fums of money, as for other good conſiderations , for the perfeR aſſurance, 
confirmation, and farther furery whereof, Be it enated, Thar all Feoffments, Fines, 
Surrenders, Aſſurances, Conveyances and Eſtates, toor from our Sovere.gn Lady 
the Queen her heirs and ſucceſſors, by or from any perſon or perſons, Bodes Politick 
or Corporate, of any Manors, Lands, Tenements, for any debt, ſum or ſums of mo« 
ney, or other conſideration whatſoever , ſhall ſtand, &c. good, &c. So thatit ap- 
— That only ſuch conveyances are eſtabliſhed by this AR,which are for farista - 
z0n of debrs and ſums of money, or other good conſideration; which words in the 
Preamble are joyned to the bode of the AR, for preſently after the fame words. the 
Scarute faith, For the perfect aſſurance, &c. whereof, Be it enacted. And therefore 
the words are in the bedie of the Act (For any Debr, ſum of money, or 
other conſideration whatſoever) leaving out (Good) before conſideration ; yetitis 


neceflarily implied, not only by the laid connexion of the Preamble to che purview, 
Aaaaaa 2 
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bur aiſo is implied in the word (Conſideration) For An. 16, Eliz. Dyer 336 6 
Conlideration is deſcribed to be cauſe or occaſion meritorious, requiring a mutua] re. 
compence in Fact or in Law: Andinas much as the faid grant to Queen Z/i2.,þ,,h 
wes not for any debt, ſum of money, nor other good conlideration, for this cauſe 
the ſa1d grant was out of the words of the ſaid Act: And it was obſerved, That the 
Queen ſhould never pay the faid rent reſerved upon the {aid Grant, for the rent is pay. 
able only at the Fealt of Saint Aſichar! the Archangel, and by force of the ſaid con. 
dition which is compslſarie, the Queen ought to grant the ſame over before the fir 
day of Apri/, or forfeit her eſtate. 

2. There was not only omiſlion of conſideration, but alfo an addition of an 
ill and fraudulent practice,co make the who was the Fountain of Juſtice,to be an 
inſtrument,and chat comparſarily by condition (which in truth was again!t the honour 
and dignity of the Queen) to convey the ſame unto a ſubject, rhe laid Benesit? I pings 
las, and all the ſame to make an evaſion (ifit might be) out of the fa:d Act of 1;, 


ou Eliz, 
4 —heDereC 2: Admitting that the ſaid Grant had been for farisfaction of debt, or other good 
a ©/4--4onfideration, yet the faid Act of 18 Eliz. ſhall not be extended tothis cafe , for 
E. — af the better apprehenſion of which, and for the true underſtanding and conſtruction of 

=P V2 the ſaid Act, it is to know, That as to this purpoſe thereare five kinds of di(ab.lities 
7 SD: or imperfections whereby deeds or other inſtruments or conveyances to the Queen may 
_— be im 
; 1. In reſpect of the diſabilities of the perfon of the Grantor, 

. By reaſon ofthe nature of the thing. 

3. Of the eſtate of the Grantee. 
. Of the manner of the Grant, that it hath not legal Foandation, 
.'In reſpect of the omiſſion of any circumſtance required by Law, but havinga 
firm commencement or foundation. 

As to the firſt, Perſons are diſabled cither by common Law, or by Act of Parlia- 
ment; by the common Law, as by reaſen of Infancie, profeilion, ideocie, nes ſax: 
memorie, coveriure, &c. Alſo of theſe diſabilities by the common Law, ſome are ab- 
ſolute, as infants or Monks, who cannot do any thing that ſhall bind them, bur chat 
by the Law the ſame may be in time avoided : And ſore diſabilities are ſecundum quid 
and not fmpliciter ; and therefore, If an Ideot, now com per ment is femme covert, make 
any conveyance, if it be not by fine or recovery ns. So a Biſhop w th- 
out the Dean and Chapter, a Parſon or Vicar wi the Patron and Ordinary, 8 
Prebend wichour the Biſhop, Dean and Chapter, &c. and other the like, bare pow- 
er to diſpoſe of their poſſeſſhons during their incumbencie, but not eo prejudice char 
Succeſſors. Diſability by Parliament, as Maſters and Fellows of Colleges, Deanes 
and Chapters, andc thers named in the Act of 13 Eliz. and now Arch-Biſhops and 
B:ſhops by the Statute of 1 Jac. cap.3. all which are diſabled to do any thing io prezu- 
dice of their fucceſfors. 

As to the ſecond. In reſpect of the nature of the thing granted , As if the Donee 
m taile holdeth of his donor by Fealtie, and the donor by enrolled grancech the 
fealtie to the King, this Grant is meerly void, becauſe it is an incident inſeparable 
to the reverſion, as itis holden in 26 Af. p.66. Soifa Founder of a College, &c. 
will grant his Founderſhip to the King, the Grant is void; although it be by deed 
—_ for that it is inſeparable to the blood, as it is holden in remps H.8- 
Brock. 

Asto the third, in reſpe& of the Eſtate, as if tenants io tail of land by deed inro- 
v4. ng the land to the Queen in fee, it ſhall not bind the iſſue in tailinreſpeR ot 

is eſtate. 

4 Asto the manner of the Grant, which hath not a legal foundation; asif a man 
ſeiſed of lands in Fee, granteth the land after his death ts the Queen, god her bus 
and ſucceſſors, or ſuch hike, which are againſt the Rules df Law. 

5- Asto theomiſſion of ſome circumſtances : As if a man ſeiſed of lands in fee, by 
deed , in fatisfaRion of a /debt or ſum of money, or other good confiderac:00 
granteth the fame to the Queene, her heires and ſucceſſors, and chis Deed 
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were never inrolled , here was a good beginning , bur it wanted incoll- games  - 
ment. | | 
For the firſt. It is to know, That the general words of the AR of 18 Eliz. ſhall 435+ 4 «/ 


not enable any perſon to make any conveyance, who was diſabled by the Common 
Law : Asif an Infant had conveyed land to the Queen by deed enrolled, the ſame i - 
not eſtabliſhed by the ſaid Act, becauſe that the perſon ofthe Infant during the time £..c VA ; . 
of his minority was utterly diſabled: So it an Infant levy a fine to the Queen before) LA J 4&8 
the ſaid A of 18 Eliz. and afterwards the ſaid AR was made, yet the Infant not- *</ © * 4 
withſtanding the Statute may reverſe the fine by Writ of Error; and ſo was it reſol- / [6 ] 4 
ved M.;2.& 33. Eliz. inB. R. by Wray Chief Juſtice , and the whole Court in p. 4 
Vanghans Caſe. And the reafon thereof is proved ; fey Rule of our old Books, s. 4 F #a-4 
in 22 E.z. Crown 276. It is enacted by the Statute of Weſt. cap 12. Lned i appela- "4 
89 de felonia, fc. (e acquietaverit, fc. reflituent bajuſmods appeRatores dams: ap- 
pelatu. And the Caſe was, That an appeal of death was brought againſt a Monk, 3 
who was acquitced, and thereupon he prayed his damages according to the ſaid AR, 4 
bur (becauſe that the Monk was a perſon diſabled by che Common Law to recover a- | 
ny damages, and the general words of the At do not erable an, 7s who is diſa« | 
bled by the Common Law) for this cauſeit is there holden, That he ſhall not have any 
damages : the ſame Law 15 there bolden, 1f an appeal be brought againſt a feme covert 
a-d ſhe be acquit, ſhe ſhall not have damages, for that ſhe is diſabled by the Law to 
ſuc alone. 
Jt is enacted by the Statute of Aa /ebridg cap.6. That the Lord by Knights ſervice 
ſhail not loſe the Wardſhip by Feoffment made by colluſion, Yerwn: amen nx licet 216 
bu juſmeds fee ff ates fine judicto diſſei fire, ſed by: via babeant de buj» ſmods Cuſtedia Go 
b; reddends; yet if the tenant inteoffeth the villein of the Lord upon colluſion, 
Lord may enter and expel him, and ſball not be putroan At on, as it is holden 
33 H.6.16. for the | words of the A ſhall noc enable the Villein who is difa- 
bled againſt bis Lord by the Common Law ; and therefore ii the Lord bringerh an A- 
tion againſt bim, according to the words of the Law, he ſhall be enfranchized : « fer- 
85ers in the Caſe at Bar, when the Mafter and Fellows of the (aid College are diſabled 
by the AR of Parliament of 13 Eliz. to make a Grant to bind their ſucceſſors, the ge- 
neral words of the AR of 18 Eliz. ſhall not enable them to make any Eſtate againſt 
the ſaid Att of t; El/iz. So if a Biſhop withour the aſſent of the Dean and Chapter, 
by Deed inrolled, had granted Lands to the Queen her heirs and ſucceſſors, and af- 
terwards the Stariite of 18 Elz. pane, Hoo ganetts not made good againſt the ſuc- 
cedſor ; for the perſon of the Biſhop is di to grant the ſame without the aſſent 
of the Dean and Chapter to bind bis ſueceſſor. And fo it was reſolved 24 Eliz. as 
the Lord Dyer rezorteth, which I have under his hand, bur the ſame is left our, ofthe 
printed Book : the ſame Law of a Prete :d, Parſon, &c. 
But know Reeder, That there is a difference between a general AR, 7. by or from 
any ferſon or perſons, bodies Politick or Corporate, as the ſaid ARt of 18 E/iz. and 
an A& which doth ſpecifie and mention particular kinds of Bodies politick and corpo- 
rate, as the Scature of 1 E.6.c«p.4. of Chauntries towards the end, by which ic is en- 
aQed, Thar every Gift and Grant heretofore made tothe late King and his heires, or [78 ] 
to our SoveraighLord the King that now is, and to his beirs, by any Arch Biſhop, 
Dean, Arch-Deacon , Treaſurer, Prebendary, &c. of any tmanors, lands, tenements 
&e. toany of the (aid Benefizes, Prebends, &c. belonging, ſhall be good and effe- 3 
Qual it che Law to all intents and purpoſes. "4 
Andin Paſch.7. Eliz.. between Wharton and Morlty in the Exchequer, the Caſe 0 
was, That a Prebend-of Terk, by Deed Indented parcel of the poſſeſſions of 
his Prebend to Hen. g. his heirs and facceſſors, although that the Deed was in- 
rolled. and that the grant was made without the aſſent of the Biſhop, Dean and Chap- 
ner, That yet wy Tſe 4A that the Prebendarie was ex- 
named in the At. 
2. Ia grant hath been made to the Queene of an inſeparable incident , as of a 
Founderfhip, or of the faid ſervices of the donee in tail , the AR of 18 Eliz. 
ſhall never make ſuch a grant good, becauſe that ſuch things are not granta- , 
ble. 
3, If 
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3. If Tenant in tail by deed granterh his land to the Queen ſuch grant is made pod 
againſt the iſſue in call by che Act of 18 E1zz. tor the perſon of Tenant in tail is ible, 
and he hath power over the land ; and fo was it holden in Fa»gbans Caſe. Bur if 
the husband and wife by deed grant the land of the wife to the Queen, it is not m;de 
by the ſaid Att ro bind the wife after the coverture or her heirs, for there che 
perſon of a feme coverr is diſabled to convey rhe land, if ir be not by tine, upon due 
examination ; and ſo alſo was it holden in Va»ghan; Caſe. 

4. When the manner and compoſition of che deed is void in Law; as in the caſe 
which hath been pur, If a man feiſed of Lands in Fee by deed, for good coniideration 
granteth the land after his death to the Queen her heirs and ſucceſſors, fuch prant ig 
not made good by the general words of the At of 18 Eliz. and therewith agreeth 
38 H.6. 33. the Abbels of Syons Caſe: and the Earle of Leicefers Cafe, Plw. Com, 
4c0, A more ſtronger eaſe then this, is, Vue wale ſunt inchs2:4 Prinerio, w'xt f 
wt bono peragantur exit. Vide 4 E.4.31. 12 H.q. Formedon 15. 

5. When the perſon is able,and hath power over the land, and the Deed is 509d 

and legal, but wanteth circumſtance, as inroſIment or the like, there ſuch Deed is e. 
ſtabliſhed, and ſuch omiſſion is ſupplyed by the 4 of 18 Ez for the A& maketh 
the conveyance good, according to the intent and purport thereof, and in ſach caſe the 
purport of the Deed 15 ſufficienc enough, altheugh it was not of any effect to paſſe the 
thing. 
M The ſaid At of 18 F/iz. may have ſome operation as this © ale is upon the {aid 
Grant to theQueen,in ſo much as the ſaid Dr. Ke/ke the Maſter of the k6d Cohege w2s 
thenalive,and che AR of 13 EFl.hath diſabled rhe Maſters and Fellows as to the 1uccel- 
ſors of the ſaid Maſter. And this Point was fo conclnded, Qwoa #6 guid grreratiier 
concediiwr , intſt bac excreptie, fi mon aliqnid fit contra yus fajque.- ' And the laid 
AR of 43 Eliz. cap. 1. hath explained and expounded this ARt 01 18 &/iz. as it ap» 
peareth before. | 

And note Reader, That if the A& of 18 E/iz. ſhall make good conveyance: by per- 
ſons diſabled, the fame ſhall not make Eſtares effetual made betore the Act, bur ſhall 
vive libertie within ſeven years after to make them, which the Statute never intended, 
for thereupon great prejudice and miſchiefſhovid follow, - = 

As to the third general point ic was reſolved, That the fad fine and non-claim by 
five yeares ſhould not have barred the right of the ſaid College tor wo 
cauſes, : 

T, The words of the AR of 13 Fliz. are, That aliLeaſes, Gifts, &c. conveyances 
and ſtates, had, made, done or ſuffered by ary Maſter and Fellows, &c, $0 chat in che 
Caſe at Bar, there is a conveyance and eftare permitred or ſuffered by the Maſter aod 
Fellows of the ſaid College, and that thefe words ſhall not be extended only when the 
Maſter and Fellows ſuffer a recovery, &c; agamit themſelves, as parry chereunco, 
but generally according to the Letter, when they fuffer others to levy a Fine with Pro- 
clamation, and ſuffer alſo five years to paſſe withont ctaim ; and although thac the 
concluſion of the purview of the A is, ſhall benttetly void and of none effect to all 
intents , conftructions ard ſes, yet by conſtruction ic ſhall be fo caken, chac che 
faid fie levied with proclamation, &c. ſhall be void and of none effect co bind che 
ri 9 grhe Maſter and Fetlows of the ſaid houſe : and it ſhould have been to no pur- 
ole to have prohibited them co bar the righr of their Col conveyances made 
by SeMites and Fellowes themſelves ; - to have way wt by their perml- 
ton, or ſufferanse, or gon-claim to bar it, and to that purpoſe theſe words, ( Permit 
AR, KT Redbaviits, Ther kir ws rnicarihe hubelercnamepaliothe Que 
"he lecond Reaſon was t for as much 4s the ſaid eftare co the 
was of force during the life of Dr. Xe(ke, then Maſter, and that he was alive ac che 
time of the Fine {evied, andall che Proclamations in his time,ſo that none could 
have made an entry or claim'during his life ; 'And that: Dr. Geocbe within five years 
after his death did enger into the ſaid houle claiming the ſame ro bethe right of hun 
and his Fellowes of the fajd College,” for theſe caules ic was alſo reſolved, That this 
entrieſh ch avoided the tine. Vide 19'H.8,6 Stowels Caje Plow,Cem 374,376. Creſt! 
& Howels Caſe Pleow.Com 5 8. | 7 

As 40 the fourth Geaeral-point, Tl e ſame was not thought wot thy of «amr 

or 


, or conclude hi accepts dere Sy ing Wi 
Way NE TH 18 5 
Relebrings, Jadgngs, whe ares, Thas 


T1 9 


= 


4 *' . . . a}; ST: '# 4 
| I 9k . ; Jn \ of tt: 3 38TT .1 


> 
p | TR 1,4 a SI \ 
$4 Po t > : . wont 41h  « RK \ bL5: : «. * 
. ; - . - , , . 
. - — . : 


} bu 
"ST s # 
% _ Md Dads + be y 


Fe Booles Cab bs 1 


1} 20- 


Ewis Bowles, Eſq,. brought an ARion open the Cuſeupon Troverimaini Ha- 
[e!dine Bury the yonger, which: began inthe Kings' Bench , #/. 46 Ku.1319 <- *.. 
and declared, That he was poſleſled of 36) Care loads of timiber and leftxhem, and 
chat they came to the defcadanc and chathe 20 Fob. 9 Jac Noreen, intheCounty of 
Herof nd did convert than cos omnut;.aad upon Net guilty Roca the Jury 
gavea ſpecial Verdit to thiceffect. - 

Thomas B:wles, Eſquire, Grandfacherbfthe ſaid Liens, was ſeized ofthe Mazor 
of Novtoxbury in the aid County in for; and 1 Seprenap. wv. nar Pr at be- 
ewixt him 0a the one part, xnd>3/idiew Wide and £o0nard Hide of the:omher gore, 
in confideranuon of a to be had>berwixr the” fail Tho, Bewles! , and xfne 
denghter of the faid '1i14i,s Hide, tc.” id covenant that afterthe lai 4atl 
and folemnized, That he the faid 7. hows, his heirs and aflignes would ſtand of 
the Manor of Norton, to the aſc of the laid 7 66m as and > Leu for the cerme of their 
lives without impeachnicnc of waſt, and after their deceaſc to the uſe of eheir tivkk if- 
fne Male, and rothe heirs Males of ſugls. iffoe lawfully begotten, and foover two the 
2,3. 8 4- iſſue Male &c. and for wantofturh iſle, To rhe ule of the heirs males of 
the ofthe ſaid Thowas and Ann' ; and for want of ſack iflne, 
ro the ule of Themes Bowler fon and heir : of Finer Bowles the Gramdty. 
ther, and co the heirs males of his ;' and. for 'want of ſuch iflue, co che 


uſe of the heirs of the twdy of the T hewas and Anz lawiully "Which of p 
pro raters jane yo lathier , add of 


marriage was folemmnized acco 
Anz had iſſue ob»; and afterwards the ſaid Thomas the Grandfather dyed withoac 
iſſue on the body of «Leu, bu: the ſaid Jobs, after whole'death che faid Aw= exrred 
4"to the (Ui Manor and was thereof ſeized, with che faid remainder over as' 
and afterwards the faid Fob» Bowles died ; and afterwards the laid 7bewuge thefon 
his remainder to the ulc of Lewis Bow/er the defendant, and Diane 
iowife, and the heirs malevof hs body; and ebelaid 4nx {0 being ſcrned of the 
faid Mapoe, with the remainder over #8 aforefaid ;, vi4..20 Feb. 97 ac; a \Barn parcel 
of the ſaid Manor porwis 0:averane © Timpeſta:' punicas (xbverſ. & adrian oe- 
jeft. fait: And that the ſaid 30 Cant leads of timber damertin the Declaration, were 
Parcel tthelkid Barue, and har che id arbor was loved x9d He for 
of the ſaid Anv, Ce took the 
aid Dor ror ae ns party ry 1 
. County / and afrerwards the ſaid Ars 25 Feb. 9 7 ac.. mate. byptrpicr py uperes 4 
Robert 'Ovberne and Lronard Hide Wanightts, het Biecatoes, add whole 
4eath the Phintife ſerzed the ſaid timber, and afrerwards the- Defendant ive by re 
rand ofthe laid Execazors; converted the ſame © hioule; 
OS Leen; = rar the fury proyeveptdodeftieGhor oftheCbare Andin | 
"the Cale two queſtions were moved. ITS _ "4 L. 
1, 


- 
my 


the wiſe ſhall be cendnit in'tail after poſlibulicy of 
ne prices ofs aaa rar 


NT et the haftade here 


Jy her adorn 
EE ob 
+ 1 yn WW __ 


wode, x. till the dirth of the iſſue male, and chen by 
mae Subd, « T hewss and Az« become tenancs for 


to Arturn, 

A She ſhall nor have any Aid. _. 

+ Ak terketeoryn Writof Cewfwili ca/s licth. 
her deach no Writ of IncraGion kieth. 

F themes fointhe nile into a Writef Right.in fpecial manner. 7 emps7 E.1.1# of; 
135- 39. £.3.16.31 E.z. Aid 35. 43. £43-1-45-£.3.22.46.E.3.13.27. 11.H 41x, 
7.H.4.10. 2.H.4.17.42-E.3.22. 3.E.4, 11.21.Hi6.$6. 30. H.6. 1. 13. E.2. Exre 
he 28.E.+906.26.H 6. Aid 77.F.N. B.203. - 

x nt 00s my <7 yn pr nr ger tenant for life. 18. E. 

I clamat ad vitew, and maintained 
rail to her and ber busband , and chat 
and the Wric for the concrarioulnels of the tick 


8.1nanattion brought again ber the ſhall not be named Tenant for hfe,s. Led 
tenet ad terminaws vite. Afic a, > rr gr Common Plcas, between 


pr wr ny aq apy any mes Dadogen om 

pleaded that was ſeized in Abſque. bee that ac note lenm- 

ea vr gr and che Jury fond chat he beld pops in tail after pollibility 

iflve extint, andit was for the Defendant , for cegant in tail after poſli- 

bilicy tall vor be i j included within a Writ or Fine, &c. withia 
a tenaac for life wide 19. E.3.1.6. 


the general 
return i,ea eral bis, 17 , and therefore, If he maketh a 
Feofment in ſee, it a his eſtate, 13. E.2, Entre Cong. 56. 45.E.3. 22. 


en litter 199. $0.i fee or tail deſcend or re- 

A &c. the ſee or is executed, paky. 3- 

££55-50. B. olich WT the _—_ of Weſt 2. he io ahe reverſion ſhall 
drink, > Kei et gn 3.Reſcois 38. Ed.3. 


bl = 3-16- dom bo > > rp and tenant 
y IEEE = 


FFF Stad.612.H.4.17.26 H& 
and afterwards one gueth _ 
ue, 
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Loews Bowles Cafe, 


ſeized again, be ſhall have a rediſſeiin, for it istbe @me Free- bold he had before, for "* | - 4 
the ſameis parcel of the eftare tail. And becauſe the wife in the caſe at Bar had the / x//{ {le Ne 
eftace for life by limitation of the party, and theeftate which ſhe hath in the remain-? , EY - 
der, 7. ofthe tenant in tarl after was not a eſtate in quantity, and .c - 4 he p. 
becauſe it cannor drown the eſtate for life, as hath been ſaid before, for this caule the , _' / > 
wife was hoTrenant in tail after poſſibility. | bee. OA 
4- It was reſolved, That in this caſe the wife ſhonld have the priviledge of a tenant | #/ 
in tail afrer polfibilicy, for the inheritance which was once in her + For now when</ © - © * 
Jobs the ifſoc male is dead, opt which ſhe hath in reſpeR of the inbericance p 
which was in ber in remainder not be left. And there is ne queſtion bur that z -- "IN 
woman may be tenant in tail after poflibility, as well of a remainder as of a poſſeſ- _ few) « 


in tail , the hwband dyerh 
biliry of this remainder, and if the tenant for life ſurrendreth to her , as he 
(for the life of him in the remainder is higher then the life of another) now is 
ſhe tenant in tail after poſſibility in poſſeſſion. And like to this caſe, if the father be 
enfeoffed to him and his heirs wth warranty, and the father enfeoffeth the ſon, &c. 
and dieth, in this caſe the ſon although be hath the land by purchaſe, yet heThall 
take the as heir, for he cannoc vouch as aſſignee, the warranty betwixt 
the father and him is loſt, as it is adjudged inq3 E.z 23 So here, although the wife 
cannet claim the eſtare of a tenant in cail after. poſſibilicy, yer ſhe may claim the pri- 
viledg and benehic of it. 

And it was reſolved, That tenant in ſpecial tail ar the Common Law had a limited 
Fee-ſimple ; and when their eſtate was charged by the ſtature of Denis ,c*c. yet there 
was not any change of their intereſt in doing of Waſte. So-when by the death ofthe 
one Dcnee without iſſue the eftate is changed, yet the power to commit waſte, and 
to convert the ſame to his own uſe, is not altered nor changed for the inheritance 
which was once in him, Vide Hil.z2. facobs Ret.229. inter Brooke & Rogers in the 
Common Pleas. If a timber tree become «rides, fees, nen portans fruttns nec folia in 


eftate, nec exiftens marreminmw, yet becauſe it was once an inherirance, no tithes ſhall | 


be paid of it; fo thatthe quality doth remain, although the ſtate of the tree be 
altered. 

5. That if tenant for life or years, cutteth timber, or pulleth down the houſes, the 
Leſſor ſhall have the timber; and becauſe that this roine was reſolved in this 
Court, upon ſolemn argument in Liferds caſe, I will make the ſhorter report 


of it. 
1.1t is apparent in reaſon, That the Leſſee had them but as things annexed to the ſoil, 
and ore it ſhall be abſurd in reaſon, that when by his AR and he ſevereth 


them from the land, that he ſhall gain a greater property in them, then he had by the 
Leaſe. | 

2. It is without queſtion (as it is reſolypd in the ſaid caſe ) That the Leſſor hath 
the general owner-ſhip and right of inheritance in the houſes*and Timber-trees, and 
that the Leſſee hath bur a particular intereſt, and therefore if they be overthrown by 
the Leſſee or any other, or by wind or tempeſt, or by any other means diſjoyned from 
the inheritance. The Leffor ſhall have them in reſpeR of his general ownerſhip, and 
becauſe they were his inheritance. 

And as to the Reſolutiensin Herlakendexs caſe inthe fourth part of my Reports, 
they were affirmed for good Law , and Paget: caſe in the fifth part of my Reports, For 
although he cannot puniſh them in an Aion of Waſte ar the Common Law becauſe. 
it was his own AR, and in his Leaſe he hath not made proviſion by Covenant. or Con- 
dition ; yet the Inheritance and general ownerſhip remain in the Leſſor, and 
the Leſſce (as hath been ſaid) hath bur a ſpecial intereſt in the houſes and Timber-trees 
ſo long as they be annexed to the Land , and the ſame appeareth by the Statute of 
Mawlebridge, cap-23. [tem firmaris vaſtum, Oc. non facinnt, eſt [pecialem inde ba- 
buerint conce ſſionem pey ſcript um conventions, mentionew f acien: bec facere poſſint. 
By which it appeareth, That the Leſſces for lives or years, could not rightfullly cut 
down trees, or overturn a” 7s + Leſſor made to them. on 

whic 


fion ; and therefore if a Leaſe be made for life, the remainder to busbard and wiſe * 
without iſſue, now is the wiſe tenant in tail after ,, ... 


inn 


iffue, and afterwards be who furviverh (who is tenant m cal after poſhbilicy) 1s diſ= 7 # 
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—ich it was alto obſerved, That at thetime of the making of the lame AR, {le (aid 
lauſe of ( Without impeachment. of Weſt), 85 in ule, which praverh thae che lame 
was to ſuch purpoſe that the Leflee might commit Walt, and diipoſc it to his own ule, 
wl ich he could not do without luck a Clauſe. a. v3 £204 1, 

2. Every Leflce for life! and years ought. by the Law do fezity upon' Carb, and 
:t ſhall be againſt bis Oath to walk the bouſes and timber crpes. "223i 21/:4 

And note Reader, upon this ſtatute of Aferkebridge nerh (properly # protubuion of 
waſt againſt the Leſlee for life, and Leſſee for yearsto protiibite them thas rÞcy 4 4 
not waſt before any walt was done., 4s it was againſt teaape in Dower, and terart by 
the courtelie attbe Common Law. de Broftee 316 the Judgment rw. Wakt! it: the 
Common Law, Tenant in Dower, or by the Gurteiie had as tiglt 25 tftate 251.ofſec 
for | fe; and « appeareth that us was not lawful for tenamt- by the Courrche or im 
Dower to do wait , Ergo ao mere for tenentfor bfe ; The only differerxe wes Tar 
a Prohibition of welt lay againit tenant in Dowtertand by theedurteiie a; the Cooynon 
Law, and not againſt the Leſdees t1] the ſaid ftaxute vf Mar iaprrilge, Ard to prove 
what intereſt the Leſſee for fe back in che trees a the Common Law, ic atpeat eh vy 
Bratton (who wrote before the ſtature of Gles* } (16.4. traft. or rfila ro 220 025 4. 
217. Ss quis vaſtum fecerit, vel defiru tienes mn tHnem neo 737% rener ad 1 7 (nam, 
into qued moulum exceait, ff rationem, cum taninwe conctantsr © rattonihili rf oye 
ww . facit rran'griſſionem, & fi tals; thnpediatur, 1He renters afft ſam nov babrb:t, in. 
trmio talit liberabit a diſſeiſins, quia mm «6 quell tenens ab writ wy. male Hiewds, © vrbin 
tum {um  mdnm debitum exigtdends,- men peteff gertre quod difſesfors? eff, qo a tans 
um ratinabil #8 PIT £5 COMICart ary : which proveth direQly, 1 hat it wAsS 2 wrong in 
the Leſſee for lite to do watt , or deftration-at the Common Law. 

And it was refolved, That if « houſe fell down by wind in the gime of the Leſſee for 
life or years, or in the time of the Tenant 46 Dower, or by the Courtehie, &c. thar 
ſuch particular terants bave a ipecial property 4n the timber to build again the {ke 
houle as the other was for his habitation : As if they cut down a tree for repar ations, 
they have a ſpecial propertie to that purpole in it, and chevewith apreeth 44 F 2 F- 
44E 3 44 29E.3.3-. 10 E.,4-3- Bur the ſaid; particulsr Tenants cannot give away 
or tell the crce ſo cut down ; And therefore Lir.15. holdeth, That if I baile poodsro 
another to manure his jand, befrath a ſpecial propertie m them to that purp-»le . and 
if in ſuch caſe, if be kill them, a general ation of treſpeſs lyerh apainft him.See 11 H, 
4.17.& 23. 4. | 

6. The preheminence and priyilege which the Law giveth 10 houſes which are for 
mens habitation was oblerved. 

1. A houſe ought to have the priority and precedency in a precipe qurd »ed at bes 
fore Meadow, Palture, Wood, &e. 'F. NB. 2. &c. for fns houſes hs Cattle, & 
domws (» a tft wnicu' que tut: ſinus ve fuginmn, * 

2. The boule of a man batha privitege $0 proteR him againſt arreſts by proceſs of 
law at the ſuit of a ſubjeRt, See Semarxes cale in the fifth part of my Reports. 

3. Priv tedpes againſt the Kings prerognive, For it was refolved by all the Judges 
M 4.tac+b. That thole whodigge for falr-peter, ſhall not drpg in a mans dwelling- 
houle without his affent, for then bt, Þis wife and children; cannot be in ſatery in the 
night, nor his goods in his houſe kepefrom thieves and other an{-doers 

4. Forhe who killeth one fe defendr=&, 07 4 thief who woutd rob onein the high- 
way, by the common law ſhall forfeit his goods, but he who kiflech one who woold 
97 I + fpold him in hs boule, ſhall orient nothing, '3 E. 3-Ceroze 230. & 26, 
- $5. If there betwo joynt tenants of a weotl;ar arrable kand;rhe one hath re remedy 
againſt che other to encloſe,or for reparations for fafegird of the wood, or corn, but 
if here be two joynt tenants ef a Houſe the one ſhall have a Writ de repardtiont ſaci- 
#:44,agmatthe other,and the words of the Writ are ad reparariontre & /wjtwt x1 i we 
0) 1{dem domns tenetur, Firz. Net. By. 1:7.4.6. If 2 mat bein his houſe, and hear- 
eth chat others will come to his houſe to beat him,he may call togerher his friends, &c. 
wp his houſe to aid him,in ſafety of his perſon; for as it hath been faid, A mans hovſefis 
_ Caſtle and his defence, andwhere he properly ought to remain : burif a man be 

catned that if he cometh to ſuch a fairormarket that he ſhall be deacen, in that 

; cale 
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caſehe cannot 1 make ſuch aſſembly, but he ought to have his r emedy by ſurety of the 


Peace, 21 H.7-39.6. ; 
_ Theclauſe of (withour impeachment of waſte ) giveth pawer to the Leſſee 
which ſhall produce an intereſt in him if be execuce his power during the privity of 
his eſtate, and therefore to examine the fame in Aj 
1. Theſe words «b/que impetitione vdfti, are as much as to ſay, without any de- 
mand for the waſte, for iwpe#1tio is derived from in and pets, and perere is to demand, 
and peritio isa demand, and fine imperitione is without any manner of demand or im - 
mens, _ a word ( P—_ or - OR for if a man Gifleiſe me 
of or caketh my if I re im tons, yetT may enter into 
he land; ortake my =—— Litt. holdeth, 119. and chetvich ok 19 Af. 
3.19.6.6.4. 21 H.7.23. 30 . 3.19. for by the releaſe of the Aion, the righe of 
-ntereſt is not releaſed . but if insſuch caſeI releaſe all dethands , it ſhall barre me, 
not onely of my Action, but alſo of my entry and ſeifure, and of the rght of my 
land , and of the property of my goods as it was refolvedin Chauncey: cale 24 HS. 
By. Releaſes 90. 2 H.7.6. The King maketh one Sheriff ne compets, thereby he 
ſhall have the revenues which belong to his office ro-colle& to his own uſe. Bur if 
the words had been. ab/que impetitiene vaſts per aliqurd de viſto, then the Attion 
onely ſhall be diſcharged, and not the property inthe trees, but that the Leſſor after 
the cutting of them might ſeize them. And this difference appearethin 3 E.44. in 
Walter Idles caſe, where a Leaſe was made without to be impeached, of impleaded 
for waſte, upon which it was collected that theſe words ( without to be impleaded) 
withoutchele words ( without to be impeached for waſte) were not ſufficient to barre 
the Leſſor of his property ; and that if the Leſſor had granted that the Leſſee might 
do waſte, he thereby hath power noe onely to do wafte, buc alſo coconvert the ſame to 
his own uſe, and the words of the {aid Act of Aſzrlcbridge, and the Statute of pre- 
rogativa Regis cap. 16. prove the ſame, where it is ſaid, That the King ſhall have 
annum, diem, & vaſtam, 5. which is as much as to ſay,that he ſhall have the trees &c. 
at his own diſpoſition. 

2. It was ſaid. that the continual and conſtant opinion of all ages was, That theſe 
words gave power tothe Leſſee to do walte to his on uſe, and it ſhall be dangerous 
now to recede from it, and asit is faid in 38 E.3.1. by the Jadges (fo we fay in this 
caſe) we will not change the Law which hath been alwayesuſ&d: and it is well iid in 
2H. 4.18. It is berter that there ſhould be a defeQ, thet1that the Law ſhould be 
changed; Ard the opinion of #/ray Chiet Juſtice, and- AfaxWwoed in Herlak-ndens 
Caſe was not Jucicial but prima facie upon an arbicrement without any argument, 
and perhaps upon i:ght of the book of 27 H, 6. Waſte 8. And therefore a though 
the Chief Juice argued in thus cale, againſt cheir opinions, yet it was with great reve- 
rence to them, laying with 4 riſtotle in the like cale, Amicus P lato, ami:us S ocrates, | 
ſea magis amica Veritas. And Oni mon litere verrtatem pronunciat , prod tx veri- a- 
tisef. Andthe truth of this Caſe —_—_— by Littleton in his Chapter of Cox1i- 
rien, 82 where he puttech this Caſe, If a feoffment be made upon condition, That 
the Feoffee ſhall give the land to the Feoffor, and to the wife of the Feoffor ,To 
have and to holdto them and to their heires of their ewo bodies begotten , the re- 
mainder tothe righr heirs of the Feoffor ; in that caſe if the husband dieth living the 
wife before any eltatein tail made to them, 5. to leaſe the land to the wife for term of 
her life, without impeachment of waſt, the remainder to the heirs of her body, or her 
and her husband begorren, the remainder to the right heirs of the husbund; and the 
cauſe wherefore the Leaſe ſhall be made inthis caſe to the wife without impeachment 
' of wat, is (as Lit. there faith) becauſe that the condition is, That the eſtate ſhall be 
ro the husband and his wife in tail, and if ſuch eſtate had been made, then after the 
death of the husband ſhe had had an eſtate in tail, which eſtate was withour impeach- 
ment of waſt, and fo it is rexſon that as neer as a man can do, an eſtate be raade 
according to the intents of the Conditien , which caſe direRly in the point 
proveth , That renant for life without impeachment of Waſte, hath as great a 
_— do waſte and to convert the ſame at his own pleaſare , as the Tenantin 
tail had. þ 

That theſe words, Without TTY walt , are- ſufficient words to give 
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"the nent toe nga See 2. H. 4. 5. And the Loitd Cramne/, Cale 

in the ſecond part of m rts. 

And for this Clauſe, {Without impeachment of waſte) 3. E.3. 44. 8.E 3-34 39, 
24. E. 3-32.43. E. 3-5 5: H.y-8, 27- H.s6. Waſt v+ E.4. 36. 20. H.7. 10. 28. 
H. $. Dyer 10. And fo the ſaid booke of 27 H.6. well reſolved. Ard 
ſee the opinion of Srathaw in ing the ſaid book againſt ic. 

But the ſaid priviledge 'of (wi impeachment of waſt ) is annexed to the 
privity of eſtate, 3, E, 44 . by Shard and Steve. | 

If one who bath a particular eſtate without impeachment of walt , change 
his eſtate , be looſeth bis advantage, 5 H.y 9. If a man make a Leaſe for years 
without im of waſt , and afterwards he conferreth the Land to him for 
life , now he ſhall be charged in waſte, 28, H. 8 Dyrr 10.. 

If a Leaſe be made for the term of anethers life, without impeachment of waſt 
the remainder to himſelf for his own life, he is puniſhable for walt, for the &ri 
eſtate is gone and drowned. So of a Confirmation. 

Ic was adjudged in Ewess Caſe CHich, 29. Elizab. That where terant in tail, 
after poſhbilicy of iſſue granted over bis eſtate, that the Grartee was driven im a 
Quid 1111s clamat to atturn, for by the aſſignment the priviledge is loſt, and 
that Judgment was given in the Kings Bench, in a Whit of Error, Acd therewich 
agreeth 27 H.6 Aid in Stathaw. Vide 29 E.z 16. The heir at the Comn.on 
Law had a prohibition of waſt againſt tenant in Dower, bur if the heir grace cver 
the reverſion , his grantee ſhall not have i + pet per tor it appeareth in 
the Regiſter 72 that ſuch Aſſignee in an ation of waſt agaicſt tenant in Dower 
ſhall recice the Statute of G/emceft, Ergo, he ſhall not have a probibit.on of waft 
at the Common Law, for then he ſhould not recite the ſtacute. See F. N'B 14 
H4.3.5 0.7.7.6. | 

Laſtly it was reſolved, That the ſaid woman by force of the ſaid Clauſe of 
(Without impeachment of waſte ) had ſuch a power and priviledge, That though 
inthe C aſe at Bar no waſt be done, becauſe the houſe was overthrown by force of 
winde without ber fauic ; yet ſhe ſhall have the timber which was parcel of the 
houſe, and alſo the timber-trees which are blown down wah the wind, and when they 
are ſevered from the inheritance either by the a& of the partie, or of the Law, and 
become chattels, the whole propertie of them is in the tenant for life, by force of che 
ſaid Clauſe of, Without impeachment of wait. And for ths cauſe Judgment was given 
by all the Juſtices, That the Plaintiff nibi/ caperet per bile. 


Trizit. 44 ELIZ, 
The Caſe of the Monopolies, 


Dward Darcy Eſquire, » Groom ofthe Chamber ts Queen Elizaberh rought 
Aion upon the Caſe againſt 7 bewas cA/fien Haberdaſher of __ and 
ed, That Queen Elie, 13 Janis, axxe 30, intending that her ſubjects deiog 

Husdandty pply thereunto, and that they 


the ſame did 
power, licenſe and cuthoricy by bimſelf, 


Qu ——— 


That 
other ſhould have 


ER 
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Cars wabin id Realm, upon pein of the Quicens gracious difpitsſbre 


And afterwertds the Queen 11 fag. axve 40 by ber Lecrers Parents 
mer grants wade to Ralph Sewer, erierd the Plainci rag mmmee-or erg 
tors and ebeic depucies, che ſame pri , authorities, and other the ſaid pre- 
miſſes for ovie and rweoty years end ofthe formet time, reodrinp rothe 
Queen one bundred tnarks per anvars And fartber granted 
mark tbe Cards, And farther declared; Thir afrer the cod of twelve yeers, ;. 


neceflary uſes of the ſubje ts, ro be fold within this Realiw, and het ſpent in, 
xc making of them 5000!, and that che; Deferdont krivwing the ſaid grade and 
prohibition in the Plainciffs Lerters Patents, and otbets the preinifſcs, 74 Maris 
44 Eliz. withouc the Queens Liceaſe or tho Plainciffs, Src. ar zpeffivinfer did cauſe 
eightie grofles of playing Cards to be made, and 2s well thoſe, a3 one hundred 0- 
ther groſſcs of playing Cards, , of which many were made within the 
brought within the Realm by the Plaintiff, or His fervants, faRtors or depmries, 6c. 
oot charked with his Seal ; be Bad im within the Realm, end had fold 26d 
uttered themh to ſandry perſons unkrows, end ſiewed ſome in certiis, for which 
the Plaimiff could not ntter his playing Cards, &t. Contra forme pred? lire- 
ro petentinm, & is cotemptum difte Domine Regina, whereby the Plaintiff wes 
diſabled to pay the fartn rear; to the Plaintiff —_ 

The Defendant, befides ts one half profſe, pleaded, Not Guilty ; and as ts thit 
be plended, Thaetthe Crtegibf Londen is 2 artient City , and within the ſithe, tithe 
ou: of mind, there bath been a Society of Haberdaſhers ; and that within the ſeid 
City there was a Caltom, Qwuod quelibet pefſona dr Strictirte illa, u/ms ſuit & con 
ſuevit emere, vindert, & liber? merchanditart nitnent rew & orbnes rei wer chandi- 
zabiles infra hoc Regunm Anglia de Sudenaqut , vel quibnſruaque - &s. 
And pleaded, The: he wel » Ffee-thin of the City, #60 of thac on xy ſold 
rhe f©id helf groſs of playing Cards, being made within rhe Realtte, &c, ay 
06G for him t6 do ; up6n which the Plaimiffe did dtmarre itt 
And this C4& was argued at the Bar by Didderidg, Fultr, | Fleming Solicitor, 
and Coke Atturney General for the Plaintiff. And by Geirge Crook; thbans ad 
T afield for the Deſendirt. And it this Ciſe whe | 


| ons were mo- 
ved and argued ar che Bir, arifing upon 10 diſtia@ grantvin the ſaid Lecrefs Pa- 
rents 


1. If che ſid Great to thePlkintiff of the ſole mekitg of Gutds within che Redim 
were good of nor. | 
fo have the ſole importariot! of Forteigit Carte 


3. Ifdbe Licenſe or 
4 eotren 


gramed 16 the Phintiffe, were #viilable of rot id Low. To che 
was had, berevſe it was ris more theri the Corittjor Liw would have 


rio {ach perticuiar Caftore onghe to have betir for 1s bi que & jurd 
Fol 9805 dnionibas concedwntitr conſueteth dficrtjut pitVie vel les wn off nds ind - 
therewith agreeth 8 F.4.5. &c. AQ ithouph thic bar Wir hoiden fupetficons, yet 
i ſhall nor raen the Defend t6 toy refudice, thet he nivy well the advan- 
tage of the inſtifficiency of the Count: - | 


As co the firſt queſtion ic was argued oq the Plaintiffs ſide, That the ſaid Grane 
of 


twelve ELD, | 


to bim a for to ,.. « 


” 


30 faui 42 £liz. the Plaintiff cauſed to be made four bundted grofſes of Cards for G+ 
>< 
the 


z ent by the (wi Lecters Ac, oj | 
Q «p< 
4AM 
4 £4 


of ſuch fine and puniſhment as Offendors in the caſe of voluntary coatempe deferre, {,, // 
the for- // , ,1/+ 


S 
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The Caſcof tl the Menopolics. 


of ihe fole making of playing Cards within the Realme was good fo. thee 
cauſes: - - 25345 - |  - $ 57-42 | 

x. Becauſe the ſaid Cards were got any merchandize, or thing concern- 
ing Trade of any neceſlary nie, bar eiogs of ranay, ad -th occaſion 67 cxpee 

time, - waſting of Patrimomes, and of the livia gs of maoy, the lofle of the ſervice 
and work  cavſes of want, which is the mortber'of wo and perdicion 2nd 
; cheneferd - — + rs en, (whois P Ke, nt 

”s asit is ſaid-in20 H. 7. fol. 4. { apitatis fftvciars fix) to take 
way the great baſe, axk 10 rake order Ft the and conyenient uſe of 
them | | JG QI 


2. In matters of recreation and pleaſure the Queen hath a Prerogative given 
her by the Law to take ſuch order for ſuch moderate uſe of chew as ſhall ſeem good 
ro ber. . | 

3, The Queen in regardof the abuſe of ther, and iv regard of the deceir 
of the ſubjects by reaſon of them urcerly ſappreſſe them, 20d therefore by 
conſequence wi 10jury to-any one, ſhe might moderate and ſuffer them xc ber 
pleatuce. - And the reaſon of the Law which giveth to the/King theſe Prerogatives 
in matters of recreation aad;pleaſure was; becauſe che greateſt part ofmen are rea. 
dy toexcced in ther. | * A6d vpontheſe grounds divers Cafes were put; ;. That 
no ſubje4 can make « Park, Chale or; Warren within his own Land for bis recrex- 
cion or picalure w;tboot the Kings re licenſe; andifbedoicot his o wn head 
ina 2-owarrexte, they. ſhall be ſriled! into the Kings hands, as ic. is holden in 
3 E.n. Aion [ar le Statnte 'Br. 48 & 30 ©.3. Ret. Par. The King granted to ans 
CE hea ALANIS woe Mhchede Qoten by be 

- it was 3 , 2 Oat acen "&« 
rogative may diſpenſe with a pena! Law, when the forfeiture is popular, or + can 
tothe King; Andthe forfeiture gives Þythe Starure of 3 E.4. cop.5."in caie of 
bringing in-of Cards is popular, 2 H.7.6..:41 H.7.11, 13 H.7.8. 2 8.3.12. Plow. 
Com. 402. 6 Eliz, Dyer 225. 13 Eli. Dyer 393. 18 Eliz. Dyer 352, 33 H.8. 
Dyrr 52. ers 76. :13 E:3. Releaſe'36. 43 Aſ.-plig- 5 E.3.29. 2 E.3.6.& 7. 
F.NS. 2116. 5m , OT 

As to the firſt it was orgpes by the- Defendants Counſel, and reſolved by 
Poe Chief Jaſtice, | and the whole Court, Thetthe ſaid Grant to the Plair- 

LEY making of Cards within the Realm waggpoid ; and that for two 
cauſes; | ESP 

I. The ſame is a Monopoly, andagainſt the Common Law. 
| 2. Thatit is againſt divers AR of Packiament. 

Againſt the Common Law, for four Cauſes, 

1 All Trades, as well Mechanical, as others, which avoid idlenefs (che bane 
of the Commowealch) and exerciſe men. and youths in labor for the maintenance 
ofthem and their Families, and for the increaſe of their livings, to ſerve tbe 

if need be, were profitable for the Commonweaith : and therefore the 
raot tothe Plaintiff co have the ſole making of them is againſt the Common 
aw, andthe benefit and Ji of the ſubjet ; and therewith agreeth Foteſcac 
is landibus Angliacop26, Anda Caſe was adjadgtd in this Court in an 
Aion of Treſpaſs, between Devenant & Hardus Trin, 41 Eliz... Ret. g2. where 
the Caſe was, That the Company of Merchant Taylors in Londen having power 
by charter to make Ordinances for the dexter ala ed gorerament of the Compa- 
ny, mo _— OY That every Brother Society who ſhould puc 
ciety, ſhould expoſe one 
who exerciſedthe Art ofa 
and todiſtreig for ir 
the countenance of a er, was 
}, forevery 


any Cloath-worker 
of his Cloatbes 


ere- 
foe 
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The Cafe of the Monepolits. 

fore ſuch Ordinance by colour of a charter, or any grant by charter to ſuch effect 
Nhall de void. SES | 
:1 24, The (oke Trifle of any Mechanical Artifice , or any other Monopoly is not 
"aly « 647428 »nd prejudice to thoſe who exerciſe the Tawne Trade, but alſo to 
attrorher ſudjes, for the end of u1] thefe Monopohes is for the privace gain of the 
Pxebtees ; and aithoogh proviſions and cautions be” added ro moderate them, 
.yet 4: profefto lives off nequitie modnr ; it is mater folly to-think that there is any 
-heafure in miſchief or wickednds. And cherefore chere me three inſeparable in- 
eidents to every Monopoly aguin& the Commmonwea'rh. F Site TOR | 

2-2, "That the price of the ſail commodity ſhall be raiſed, for be who hath rhe ſole 
ſefing of any coximodity my make-the price'as he pheaſeth; And this: word, 
Monopoly is {9d, Crum wrt Volts aliqued yennt mercature univerſum emit, preti- 
Shahi ad [wart Tibitan ftat nent. And the Port ſaith, 

; Om Ceaſtir emit, 'ſfic fit nt emnia vendat, 

And it appearerh by the Writ of A4 quod dammmw. F.N.B. 222, That every 
pifeor grack of ehe King Hath his Condition, either expreſly vr tacitely armexed 
t0it, /ta quod patria ftr donitvonem 11299 magſelite non oneretur ſew gravetur, And 
thereſote cvery "grunt made in prievence- and prejudice of the fubjeRt is 
void; and 17 H. 4:14. the Kings grant which tendeth to the charge and prejudice 
of the ſubject « void. | 
:: The fecord incident ro a Monopoly is, That after a Monopoly granted, the 
Commodity 48 not ſo good and merchanteble as it was before; for the” Pat- 
zehcre having the ſole trade, regarderch only dis private, and not the publick 
weele. | 
 F. This ſame Jeaderh cothe imporeriſhing of divers Artificers and others, who 
before dy labor of ther hands intheir Arc of Trade had kept themfelvesand their 
families. who now of necefiity ſhall be conſtrained to live in id'eneſſe and beggary 
Vid- Fr tſene nbiſupra. Ard the Common Law in this Point -agreeth with- the &- 
quty of the Law of God, as xt dppeareth in 'Dext, cap. 24-ver, 6, Non arcipies lors 
Prgxwris infermvem Of ſuperrorem mitite quia aninanm [nam 4ppeſuit (bi ; You ſhall 
not cake in pledg che neathet and apper mil-ſtone , for the ſame is his Hſe , by 
which it a4pprarpcb, That every Mans Trade doth maintain tris life , and therefore 
he eught not to be deprived of diſpoſſeſſed ofit, no more then of his life. And 
the ſane alſo zgreeth wittythe Civil Law, For we read in faffinian, Mompolia non 
fſe intromirtenda, quoniam nin ad commodum Reipublice ſed ad lavems detrimentaque 
pirrinent. Af nojciia interdo er wn: lemer' Cronies cap. ds Mowepolics lege wnice 
Zens imperator ftatwit, mt exercevites Alowoyolin bonus envnabur fpoliarentur. Adje-” 
Git Zeww, Ipiareſcripta imperinlia won ofſt auditnda, þ cuiquam Monopetia conce- 
dent. | 

3. The Qacen was detcived in ber grant, for the Queen 2s by the preamble 
apprarech, inendcd che ſactie xo be for the weal pablick, and it ſhall be imploygd 
for the private 09d of t've Pateater ; alſo the Queen meant thar che abuſe ſhonld 
be rak en 4waywbred (@a/] never be by this Patenc, but ratber (half the abaſe of be 
encreaſed fort be private benefit of the Patentee , and cherefore, as it is ſaid in 
21 £.3.46. inthe Earl of Xexts Caſe this grant is void jure Regio. | 
= 4. Thr prince of thu firft injpretiion, tor no ſeach was ever hs to paſs nndec 
the great Sevl of England beiorethis time, and theretort' ics n INPOV a> 
zida as well without my preſident or example as withour amhboriy of law, 
vr reaſon. Amdic wa oblovetthm this gram roche Plyintiff wes made fortwen- 
Ty one years, (0 'char tis Execarors, Admmaſtrators, Wife, or Children, or others 
expert inthe Art and Trade ſhovld bare this Monopoly. And it cannot be in- 
tended, That Edward Dercy Eſquire, and Groom of the Queens Privy Cham- 
ber barb any «vl m thi Mecharicat crade in making of Cares, and then it was ſ#:d 
Thac the Parent made to him was void, for to fordid erhers ro make Cards who 
bave the 4:t and «ill, md to give him the onely making of them who-hath no 
Skill ro makerkem, ſhall mote the Porenvarcerly void, F:dr g Eq. 5, And akhough 
the grant duthexrend to his Deparies, and ir may beſu'd, be may appoint Deputies 
who ſhall be expert, yer if che Gamee himielf be gnexpert, and the grant be 
i void 


1117 


oO 


[87] 


— 


ET "I 


inre 


ich 


complaint of the poor Artificers | 
erades, if forreign Cards ſhould be brought in, as appeareth by the preamble: By 
which lroppren Thecthe Gid AR deck providenmette for the moi fenence of the 
trade of making of Cards, for as much as the ſame doth maintain divers families by 
their labour andinduſtry. And the like AQt is made 1 H 3. cep, 12. And there- 
fore it was reſolved, That the Queen could not ſuppreſs the making of Cards within 
the Realm, no more then the making of Dice, Bowles, Balls, Hawks hoods, 

} Lewers, Dog-couples and other like, which are works of labour and art, al 
they ſball be for pleaſure , recreation and paſtime, and cannot be ſuppreſſed, if 
not, by Parliament, nor a man reftrained to uſe any trade but by Parliament. 37E.3. 
£4p.16.5. Eliz.cap.4. And the playing at Dice and Cards is not forbidden by the 
Common law, as appeareth Af.g.E iz. Dyer 154. (If not that ſome be deceived by 
falſe Dice or Cards, and there he who is deceived, ſhall have an Action upon this 
Caſe to the deceit) 066-0 Cards, Dice, &c. is not wa/aw in Je , for then 
the Queen ſhould not , nor licence the fame to be done. And where Kirg 


"_ inthe 39. of his reign commandeth the exerciſe of ing and artillery, 


orbiddeth the exerciſe of caſting of ſtones and barres, and the hand and foor- 
balles, cock-fighting, & alios Indes vancs, as indor|. clanſ. de «Ann. 39 E.3. 
_—_ yet no thereof followed , till divers of them were forbidden upon a 
penalty by divers Acts of Parliament, Fide 12, Ai2.cp.6. 11 H.4.cap.4. 17 E.4 
cap.3. 33 H.S.cap 9. x 
Alſo ſuch charter of a Monopolie againſt the, freedom of Trade and Traffick , 
is againſt divers Acts of Parliament,s.9 E:3.c.1.8&2.W hich for the advancement of tte 
. freedom of Trade and Traffick deth to all vendible things, notwithſtanding ary 
charter of franchiſe to the contrary, or ulage, or cuſtome, or judgment given 
thereupon ; which are adjudged by the ſame Parliament to be of no force, 
or effe&t , and made at ther of Prelates, Counts, Barons, and Grandees of the 
Realm, to the oppreſſion of the Commons. And by the Statute of 25, E.3. cep.:- 
Itis Enacted, that the ARtof 9 E.3. ſhall be kepr, holden, and maintained in all 
points. And it is further thereby EnaRed, That if any Statute, Charter , Lecters 
Pattents, Proclamation, Command, Uſage, Allowance, or judgment be made to the 
contrary , that the ſame be utterly void, vide Magne (barts cap. 18.27 E. 3: 
cap.I1, Oc. 
No to the ſecond queſtion, It was reſolyed, That the diſpenſation or licence to have 
the ſole importation and merchandizing of goods (without any limitation or ſtiot) 
ing the ſaid A& of 3 E.4q. is utterly againſt law : For it is true, That for 
as much as an AR of Parliament which generally forbiddeth a thing upon penalty 
which is popular, or onely givento the King, may be inconvenient to divers particular 
perſons, in reſpe&t of perſon, place, time, &c. And for this cauſe the Law bath given 
power to the King, to diſpenſe with particular perſons , Diſpenſatio wali probid1ti rf 
de jure Demino Regs conceſſs, propter impeſſibilitatem previdends de omnibus particult 
laribus *. and diſpenſatio eff mali probibiti provide re/axatio, mtilitate (ex neceſſitate pew 
_ rr _ of - qr made an A& to reſtrain tvs 
ce the bringingin oreign manufactures, tothe intent that the ſubjects 
of the realm might tne ee ncing edcte Bad manufactures &c. And 
thereby maintain themſelves and their family with their handy labor.Now for a priva's 
| pain 


— — - 


| "The Earle of Dewvonſhires Cale. 


e2in to grant the ſole importation of them to one, or diverſe (without any limitati- 
oa) notwithſtanding the [.1d AR is a Monopoly againſt che common law, and againit 
theend and ſcope of the ſame AR, for the ſame 15 not co maintain and encreaſe the [a- 
bors of the poor Card-makers withinthe realm, at whoſe petition the AR was made, 
bututterly to take away and overthrow their trade and labours, and that without any 
reaſon of neceſſicy, or inconvemiency in reſpect, place or time, and ſo much the ra- 
ther, becauſe it was granted in reverſion for years, as hath been ſaid, but onely the be- 
nefit of a private man, as Executors and Adminittrators for his particular commod.:ty, 
and in prejudice of the Common wealth, And King E. 3. by his Letters Pattents 
granted to one ?chs Peche the (ole importation of Sweet-wine into London, and ata 
Parliament holden 50 £.3. this grant was adjudged void, as appeareth in Ret. P arlia- 
ment. An.50.E.3.41.33. Allo admthar ſuch grant or diſpenſation were good, yet 
the Parliament cannot ma-ntain an Action upon the Caſe againſt thoſe who bring in 
any forreign cards, b'.t the remedie which the Act of 3 E.4. in ſuch caſe giveth oughe 
ro be purſued, Aad juigment was given andentred, quod querens nibil caperet per 
billam. 

And note Reader, and well oblerve the glorious preamble and pretence of this odi- 
ous Monopoly. Aaditis rue 9424 /ravilegia gue revere [unt in prejudicium Rei- 
publice, mages tuner peC-o/4 havent fronts; piciz, bout publics pretextum, quam bone 
&+ legales conc: ſſiones,, ed pretex:ulicus non d:bet admitts i{lici:um, And our Lord the 
King that now is in a book which he in zeal co the Law and Juſtice commanded to be 
printed Anno 1610. intituled 4 Declaration of his Majeſtios plealmre, Ec. hath 
nubliſhed, That Monopol.es are things againlt theLawes of this Realm, and there- 
fore expreſſely commands chat No Suitor prelume to move him to grant any of 


Hill. 4 FACOB. ; 
T he Earl of Devonſhire's Caſe. 


Harles Earl of Devenfeire , Maſter of the Ordinance general obtained of the 
King a Privy Seal bearing date the laſt of OfFeber, Anno 2. for in theſe words, 
Fame: by the Grace of God, &c. To our truſty and right well beloyed Couſin and 
Counſellor { harler Earl of D:woanhbire, Onr Lieutenant of our Realm of Ireland, 


to underſtand, that fuch munitions as are utterly decayed and unſerviceable, have been 
heretofore claimed, taken, and enjoyed by the Maſter of the Ordnance for the time 
being, as fees and waifesto them, by reaſonor inreſpect of the ſaid office, belong-ng ; 
Our will and pleaſure therefore is, and we do hereby give unto you full power and au- 
thority, that you may at your pleaſure receive and take out of the Store within the 
Tower of London, all ſuch broken and other nnſerviceable Iron, Ordinance. Shot, 
and other munitions whatſoever as are particularly expreſſed mentioned, and ſet down 
in a book, &c. and the ſame to retain, imploy, and convert co your own uſe, &c, By 
force of which the ſaid Earl cook onc of the ftore, within the Tower, diverſe pieces 
of Iron, Ordnance , Shot, and other Munition mentioned in the ſaid book, and fold 
them to divers perſons for money, and ſo converted them to his uſe, and afterwards 
made his Will, and thereof made an Execucor, and died. Now the queſtion was, If 
the Executor of the ſaid Earl might be charged to the King, for the ſaid converſion of 
the faid Ordinance and Munition : And the King referred the examination and con»! 
Gderation of this Caſc to the two Chict Juſtices _ Chief Baron; And the Coun- 
CCECE : ſell 


and Maſtes of the Ordnance general, greeting, &c. For as much as weare given to; 
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The Earle of Devorſbires Caſe = 
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C1 of the faid Execuror did obje&, That the Executor ſhould oor be charped inthe; 


Caſe for three cau'es : 

1. Becauſe in truth broken, caft, and unferviceable Iron, Ordnance, Shot, ando. 
ther Munitien doth belong to the Maſter of the Ordnance as fees and avails belong. 
ing to his Office , and offered to produce divers witneſſes to prove, Thit the Mz. 
ſters of the Ordinance for the time being, have taken the broken, caft, and unſervice. 
able Iron, Ordinance, Shot , and other Munition, as their fees and availes due to 
their Othces ; 

2, Admi:ting that they were not fees belonging to their Offices, Yer the King by 
his Privy-Seal, hath given thoſe eſpecially expreſled in the faid book to the (aid E::rf 
by force of winch he way lawfully cake them, and convert them to his own uſe ! al- 
though they were not due £0 him as fees and avfiles inreſpeRt of his Ofhce, 

3. 1c was objected, That in this Cale the Executor charged in Derinue, for nore 
of the ſaid Kings goods came tio 115 hands, nor in accompr, for the Teftator was ne. 
ver bour £0 rer:der accompt te the King neither as Bily, nor as Receiver; for no 
man {hall be charged in accompt as Guardian yjn *ocage, Baily , or Receiver: Ard 
there are not other Original Writs in the Regiſter to charge any in accompt in the 
faid three Caſes. Vide Kegifte. 135. 19 H 6.5, 29H. 6. Accomp: 6 Ard that is 
the cauſe that an Apprentice by the name of an Apprentice 1s not chargeab/ein ac- 
compr, 8 £.3.46. F,N.3. 119.% 7H.4-14. And altzouph the Kino hath the 

ogarive £0 charge che Executors ef an Accomptant, yet he ought to charve the 
Executors where the Teſtator was chargeable in law, in one of the faid three & afes 
Alſo when any one is charged as Baily, or Receiver, there ought to be privity to charge 
bim, but when one claimeth any thing to his own uſe, there he ſhall be never charged 
in accompt, becauſe he may plead, never his Baily, never his Receiver, to render ac- 
compr. ard therewith agreeth 2 Marie Br. Accompt 8g. 2 H. 4.1:, $9 £.3.27. 
So in the Cale at Barre the Earl claimeth them to his own uſe, for wh ch no accon; 
beth againſt bim, but the perſonal m—_— there was any, dieth with his perſon. 

As to the firft, It was anſwered and reſolved, That the Earl could not claim the (aid 
Tron Ordnance as fees or availes belonging to his office, for the ſaid office was cre- 
Redof latetime : for King H.8. Anne 35. of his reign, by his Letters Parents cid 
newly ere& the ſaid office of Maſter of the Ordnance, and grinted the ſame to 
Thimas Lord Seimor, and after his death in E4.6. time, it was pranted to Sir /; T 
Hobby, and after his death s.1. CHarie it was granted te Sir Kichiard Southys{!, 
and after his death it was granted to Ambro/e Lord Dwdley , fo that the ſaid E-rl 
without queſtion, cannot claim them as antient fees by preſcription to a new 
Office. 

As to the ſecond it was reſolved, That the fa:d Privy Seal was made upon a f:!{c 
ſuggeſtion, and chac the King was therein deceived. For in the Kings caſe theſe 
words (heretoture claimed. taken, and enjoyed. by the Maiters of the Ordnance tor 
the time be'og} ſhall be intended to be lawiully cla:med, taken, and enjoyed, ard not 
by wrong, or uſurpation. And allo this word { belonging) doth im ply a right to rake 
them, and therefore the ſaid Privy Seal being rovnded upon a faiſe ſuggeſtion, contain- 
ed in the Privy Seal, and ſo the King deceived by matter apparent in the ſame Privy 
Seal, by conſequence the Privy Seal is utterly void. 

And as to the third ObjeQtion, It was anſwered and reſolved by the Covrr \ That 

the ſaid Earl claimeth them to his own ule, yet be ſhall be bound co the 
King to accompt becauſe that in the Kings cafe the law doth make a privity : for if 
any one taketh the Kings goods, or entreth into his lands wrongfully , yer the K rg 
may charge him in an accempt, 33 H.62., 4H.76. 7 H.7.10. 15 Hy 17. 8 tin, 

.249. Breretens Cale, and 40 eAfſ. p.75. If goods be deviſed tothe King in 
whoſe hands ſoever they come, the poſſefſor ſhall be charged in accompt to the &:»g, 
and the King is not driven to his aCtion of treſpaſs, for then by the death of the ; :c- 
ty, the King ſhall be without remedy , but che King may by his prerogative have an 
aGtion of —— Executors of the party , as appeareth by Lirr/eten 28. 
And the King is not to charge the defendant as Baily or Recerver, as a com- 
mon perſon ought, but the King may alledge in his information generally , that be 
ad comporum Dowine Refi reddend. tempore mortic ſue texebatwr, in fo many ſurmes 
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af pavepeue co the King, &c: 5 appearech by many Prefidems in the Exche= 5 /,, 
quer, aod inthe Kings Bench, and thereſore if upon evidence it appearerh that | -*  a27 of 
cor 


he is acc king io any manner, he ſhall be charged; as if one by —— / i 
Letters Patents, or by virtue of his Office hath power to ſet fines upon grants or p_ 
admictances made to Copy-bolders withio ſuch of the Kings Manors, and be ſerbZ.D F- : 
ſmall fines for the King, .aad underhand caketh great ſammes or other rewards of / | 
the Copy-bolders to his own uſe, in deceit and prejudice of the King, in this caſe Go 3 
he may be charged co the King in accompt for the whole, for in truth the whol AD -- A 
was duetoche Kiog 5 And the King who is Gods Lientenaot, ſhalt ſay to ſuch #7 4 
falſe tewards, Redade rationexy villicationis & vwellicationis twe : And if he dieth, hi 44 *V Cj 
Executors in che Kings caſe ſhall be charged, for as Sir #i/liam Herle Chief Juſtice” 5 D-4 : 

of the Kings Bench in 3 E.3.10. faich, Accomp ought to be by equity and truth, 4-4 AP 

Vide 2 R.2. Tit. Acconnt. 47. & 3 E.3.10.andin 39 Af.pl.18. it is bolden, That ”* 
the Kings Officers or Minifters can do gothiog tothe Kiogs difadrantage, but al/7 5 <4 
to his advantage : Burt it was ſaid that ir was without preſident, That the Executofs *© ,- 5 
of any ſuch great Otticer ſhould be charged after bis dea:b, becauſe he himſelf 4 «0 nw 
could bave better diſcharged himſelf, rhben his Executors, who are firangers co his 96 * 
accompts and buſineſle, and it ſhall be convenient, that as his office doth ceaſe by Wa So - 
his death, ſo the cbarge in reſpe& of any deceit or wrong concerning bis office - + 4 4 
whereof he was not detected in bis life ſhould caſe alſo by bis death as a perſonal, P4 


To which it was ſaid and reſolved, That that reaſon maketh againſt the prero« 4 J _ 
gative which the law giveth the King, -. that he ſhall charge the Executors of pF b 
his Accomptant , and Gay it is n_ pda any —_ Bur it is not withoue © © Fa 5 
many preſidents, One of which was adjudged in the Exchequer 1.38. E1,Rot.312, ; of 
Ja wana preferred by the Attorney General for the Queen againſt wg /C SR 
ward Caryand Williew Doddingron Eſquires, Executors of Sir walter Mildmay H [i | 
Knight, late Chancellor of the Exchequer, becauſe the ſaid Sir alter was bound CHE 
ro the Queea the day of his death to reader accompe of divers furames of money 
amounting together to 1525 /. of the Qaeens/treaſure in che Recript of the Exche- 
quer at w:/tminſtir, inter Feſtum Natalis Domini Hays I bJit. & 1demw Feſt uw 
Anno Regni [i 20. received, to render thereof accompt tothe Queen, & quod 
nemo pr edsitum compot wn adiuc reddidit, nec reddere conatu: eff, ind that the ſaid [ 91 J 
Sir Walter Mildmay did appoint the defendants his Executors,. The defendants 
pleaded. qu1d predittics Walters Mildmay non recipu pred, 1515 l. ant aliquam 
inde parcel”, ad inde [amine Regine computanduw, nec dit quoobiit tenthatar, rides 
Dom: 4 Regine 7 Compote inde, ant aliommns inde parcelle reddend* mods & forma p 
oc. & de bx pon” (e ſmper patriam, &c. Notea iſſae by the rule of the 
Court, and the Jury found for the defendant ſaving for 1160 /. parcell, &c. for 
which they gave a ſpecial verdi,,.That r. E/. The Luecen by Letters, Patents did 
appoint the Marquiſs of ivchefter Treaſurer Scacceris during pleaſure (and made 
him Treaſurer of Exg/and by giving to bim the ftaffe) and aſterwards in the ſame 
fickt year, ſhe appointed the ſaid Sir Falter Mildmay Chancelor of the Exchequer, 
for the term of his life ; and afterwards the ſaid firſt year ſhe made by her Letters 
Petents Richerd Sackvil Under-Treaſurer of the Exchequer for the term of his life 
and that the faid Treaſurer and Under»Treafurer of the Exchequer 10 «/ii 1596 
made « Warrant in I — the \ 767 wy ſaid Sir Waltey 
Mildmay Chancellor of the Exchequer of the Queens I reaſure being ia che Recei 
1001, yearly for bis diet, and 401 for his attendance at Londen inthe vacation _ 
during the I becauſe the Chancellor of the Court of Firſt Fruits and 
Tenths( which Court is now annexed to the Exchequer) bad allowance in the ſame 
Court for his travel and attendance in the ſame office ; and by reaſon of che annexs« 
tion of the ſaid Court of Firſt Fraits,and alſo of che Court ofAugmentation,the ſaid 
Chancellor of the Exchequer was charged with much buſineſs and attendance, as 
well in Term as out of Term, more then any Chancelor of the Exchequer before had 
been. And theſe were the cauſes which moved the Treaſurer and ander-Treafarer co 
make the ſaid Grant and were expreſs in it,and directed to four ordinary Tellers of 
the Exchequer, or to any of them, 
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And afterwards Queen Elizaberb 19 Mantis enneſnireyni ſecunte, ditefted her 
Warrant to the Treaforer, Chamberizines;, and Under-Treaſerer ender her Privy 
Seal, by which, amongft ocher Articles concerning the Privy Couneel, und payment 
of Fees of ſome officers, &e, due and accuſtomed,” the faid Queen will-d and 
commanded ther, Thar they or any oneof them from time to time fhovld pry of rhe 
Queens Treaſure for the pins, colts sa@expences ofevery perfor! who had been, 


or ſhould be affigned or appointed by our commiſſion of commandment to enquire 


for us, or for vs and our Cottacil,, or for yo, or 2ay of you commanded, or thit 
ſhall be put to labor, rravel, ride or write fy 
thing or things whatſoever, according to their deſerts; ir x9 manner and form 
2510 any time before had been done or rewarded in our ſaid Exc equer by any Trea- 
ſurer, Chamberlaines, or Under-Treafnfer, and more large byrheir difcrerions . 
(and chat was the cauſe vpon which rhe Defendgnts Counſel did rely.) 

And the Jury forther fonnd, Thacthe ſaid One chovſand one hnndred and Fxty 
pounds was paid to the ſaid Sir Falter Ffitdmay, after the ſaid Warrant under the 
ſaid Privy Sex), [or his dyer, and attchdanice in the vecarion time at Londov, and 
that che ſaid monies were paid of the Queens Treafare by Richard Jtanley one of 
the Tellers of the Receipt to the ſaid Sir 9/4/ter, 2nd by the faid Sir Patrer receiv. 
ed to his own'uſe, by force or colour of the ſzid Warrant of the ſzid Treaforer or 
Under-Tresfurer ; and that the ſaid Sir yter did exerciſe hrs office aforeſaid, and 
diſcharged the-dut y thereof Curing bis life ; and that the ſaid Stanlry did »ccount 
yearly defore the Treafurer and Under-Treaſurer and other Officers ro whom it 
did appertain to hear the ſaid Accompc, acid had allowance for the feveral Points 
»foreſaid, and full difcharge'for chem. And if oponthe whole macrer the Coure 
ſhall adjudg, Thar the ſaid Sir :/rer AMildmey, bath received the faid money 
ro render accompt to the Queen,” then they found for the Queer, and if not, for the 
defendart. oh ia 

And inthat Cafe three Points were moved. 

1. Itthe Lord Treaforer byhinfelf, or with any other of the Kings Officers 
could for the fame, or for O—_ reaſonable cauſe ex officio allow any fre or re- 
ward for the neceſſary ſervixedf che Queen. 

2. Admitting thar be'Had not power ex office, If he have power in this 
Caſe by vertue of the ſaid Privy Seale , to make the fame allowance, or 
not ? | 29S <4 7: 

3. For us much as Sir alter received them to his own uſe, If te ſhov'd 
be charged to render accompt for them upon the ſaid iffuc joyned, 2s is afore- 
ſaid? 

As to the firſt two Points, it was reſolved 

1: That ro Officerthat the King hath, nor ogether, caniſfue or dif 
poſe of the Kings Treaſure ex office, akhongh it be for the honor znd profit of the 
Kivg bimſelf, ic ovght ro be by w#rrentfrom the King himſelf : for it is true, 
that it is for the honor and profit ofthe King, char good fervice done to the King 
ſhoald be rewarded, but it to be- rewarded by the King himſef, or by his 
Warrant, and by no other ; for the Treafury being the bond of Pexce, and 
the finewes of wer, is of ſo high cſtimation-in Law in of rhe ofif, 
that the i of Treafare Trove , * wy not in the Kings Coffers, 
wes Treaforr; and Treaſure and other yaſueable chattels are fo neceflary and inci- 
deat to the Crowne, that in the Kings Caſe they ſhell go with the Crown to rhe 
ſocceffor , and not to executors, 25 irr the caſe of common perſons, 2s ap- 
peareth + Hrx. 4.43. & 44 Edw.3. 4: Arndtherefore without che Kings 
Warrant ng Treafure ſhall iffue forth for any cauſe wherſoever by any Officer 


ex offieve. 

2, It wai reſolved, That every warrant of the Queen her ſe'f to ifſue ber Tre:- 
face, is not ſofficient ; for the Queens warrant by word of month ; or her war. 
rant (which- is more) under the Privy Si is not ſufficient to iffee forch 
her -Tresfore. And that appearerh by « 3 tin the Exchequer in Peti/iaxs 
caſe Hil.1. E.4. Ret.14. in doſe, where ſuch » Warrant under the Privy Sigrner to 
iNue forth the Kings Treafure was diſallowed, 7ide 14 2.4.2, And yer in fore 
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eaſe rhe Luvrraketh ! gore ofihs Privy $i % be Ki 

bis Privy Si protiibir any co paſfe oar of rhe Reitm , it is ſafficieht. Fire 
CEN Sy Bar <& Warrant which 4 ſutfictede it Law co iffoe forth the 
Kin Taale, coſtly tf ae the Trent Jet AE ent Fs 

Axto the ſerand queſtion, it was refolved, That the fail latte did extend to Com- 
miſſioners 2nd orher inferiotr which ſhontd travail! abont rhe Queehs buſineſs, 
and noc to the Chanceffor of rfe Exchequer, 'for whom (atmongft others) ah <xpreſs 
clanſe was before in the ſame Privy Seal. Mifo this clauſe is, Accordirig to their deletts, 
&c. So that by the Privy Seal, the merit. ought to precede the reward, andit chis 
caſe, the warrant was made before any merit or defetying, Aſo the Privy Seal is, In 
as large and amvle manner and form as in any time before hark been dohe or rewatd- 
ed, &c. And it is not found that before any allowance had been made to the Chancel- 
lor of the Exchequer of any Fee or Reward. Allo it was touched (but nor reſolved) 
That where the Privy Seal giveth authority to four or to one of them, and two make 
the warrant, that they have not- purſzed their authoriry. = . 

As to the third point, It wasreſ@lved, That although the ſaid Sir Walter received 
the Kings Treaſure to his own ule , yet for as much as he received the !ame wichout a 
lawful warrant, he knowing that it was the Kings Treaſure, the Law makes a privi- 
ry in the Kings caſe, and therefore they may charge h1m @ arr Accomptant. And fo 
was it adjudged in the Exchequer, P-/c.31.E1iz. Rot. 150. Pnrdens cafe. 

And in the Kings caſe it is not needful that the monies or goods come to the hands 
of the Te!tator, but if he bea means andinſtrumer: by which the King is pur eo 
lofſe or damage, he ſhall be charged for ſo much as the King is endamaged, and be 
ſhall be compelled at the Kings ſuit to give an account thereof, And therefore there 
is 4 notable Preiident in the E , Mieb.30. E.z Rot. 6, where the cafe was, 
That william Porter being Maſter of the Mint, &c. Covenanted with the King by 
Indencure inrolled, Thar all the Bullion which ſhould be delivered ad Cambinvm Reg is 
pro mount? 4 facirnda, that money ſhould be delivered for the ſame within 8 daie,which 
Covenant the faid Viliaw Porrer brake, for he did not defrver ro divers Subjects their 
mony due to them for the Balion winch they brooght- a C ombinm, according to his 
Covenant. Upon which (upon ſhewing the fame in the Exchequer) the King paid 
to them a!l rhe money dae for the Bullion. And becauſe thar Job, W itweyn and Hen» 
ry Picard, d«xcrunt & preſentavirant difium William Porter in Officinm illnd tan- 
quam /»ficiexrem , (andthar =_ offered to be fureties for him, bur were nor accepe- 
ed of, which matters the faid fobs Watweyn and Henry Picard confeſſed) ideo conſe- 
deratum et q od aitts Jobn Walweynand Hewry Picard onerent fir vr (us Dewinum Re- 
gem,>c. and were charged to fatisfe the King all the moneys which the King had 
paid for the faid jri/l:um Porter. 

Andalthongh chat none of che Kings Treafure came to their hands, nor they had 
any private benefit by any matter char appeared inthe faid Caſe, yer becauſerhey 
were means and cauſes of the Kings loffe and damage, were by ment ch 
ed. And forafmuch as they were chargeable by the Law, in chat caſe if they had di- 
ed before jud againſt them, wichout jon the Execocors « lord mage 


where the Tetator is by Law chargeable to ſatisfie the King for his loſſe and | 
done to him, his death ſhall not diſpenſe with ir, (bur that his Fxecurors,&ec. ſhall 
rorhe King. 


. And H&efote, ifthe King noder | 


—— 
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And it was reſolved, Thar in that caſe the Queen eirher might charge the Executory , . 


of the ſaid Sir 9«/ter, or thoſe who made foch untawful warrant at her eleRion. And 
a judgement was cited in the Argument of this caſe of 715». 24.F. 3. Roc.4- in the 


One Walter Chirton the Kings Cuſtomer had purchaſed certttin lands with the 
Kings money, and by covin had cauſed” the veridor ro enfeoff his friends infee th de- 
the King , and nevertheleſs rook the iſſues and profics of the lands to.bis own 

uſe, and tho'e lands by Inquiſition were rerurned with: the values in the Exchequer , 
and there by Jadgmene were ſeized into the Kings hands quo»ſq#e, &c. and yet the 
eſtate of the Jand was never in tim. But he who intendeth co deceive the King of that 
which belongerh co him, will in che end deceive bimfelf. See Reader where and how 
the King ſhall levy the ſam of whictr any one is ctiargeable ro him by the Law, nor 
only 


[93] 


—— 
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Ex- 
;4 ang Vo the Lord Dy. 
[iz..Ret.111. Sur #/i/l14w Cavendiſers Cale 
and gr" by the Lord Dyer,s Eliz.225.P low.Com. inthe caſe of Mines 321.4.& 5 
See 5o., Aſſi.p.s, +. * | | | 
And afterwards the Executors of the Earl of Devenſtire did ſaticfiethe King for all 
the ſaid iron Ordinance, Shot or Munition,which he withouc warrant had converted to 


his uſe. 


[4] Li 2 | | 
Trinit. 13 JACOBI, in the Kings Bench. 
Fames Baggs Cale, 
© F Acobus Dei gratia Angliz, Scotiz, Franciz, & Hiberniz Rex, Fidei defenſor, &c, 
* _ Majori & Communitati Burgi de Plymouth incom* Devon!' ſalut* : Cum Jaco- 


© bus Bagge duodecim Capit. Burgen* ſive Magiſtrat' burgi prxd*, ſecurdum 
LF © conſugtud* ay przdi&to an Fay «ole debite eletus & praefetus fueric, 
= » / * Cum, idem Jacobus in officio unus duodecim Capital burgen* five magiſtrat* burgi 
= . © przd' din fe bene geſlerit & gubernayeric, Yos ramen Major & Communitas burgi 

z+4- «predict premill. parvi * pradictum Jacobum indebitc & ab(q, cauſa ratio- 


k-- / * nabili ab officio uns im Capital” burgenſ. & magiſtrat* burgi p:xd* minus 
Doe 5 //- « juſts amoviſtis, in noſtri contempe, & iplius Jacobi dampn' non modicum & grava- 
| WE © men, & ſtatus ſui laſione, ſicut ex querela ſua accepimus.: Nos. igitur prxfato Jacobo 


© debir' & feſtinam Juſtitiam in hac parte hieri volentes, ut eſt juſtum, Vobis & cuiliber 

< /--5< * veſtrum mandamus, ſicur alias vobis mandaverimus, firmiter injungent”, quod imme- 
E * diate poſt receptionem hujus brevis prxdictum Jacobum in praditum othcium un;- 
'V Loo hun © us duodecim Capita burgen'* ſive magiſtrat* burgi prediRi reſtituat* cum omnibus |1- 
... © bertatibus, privilegiis, & commoditatibus ad officium prad.ſpeRtan* & pertiner”, vel 
SL <a> == frcauſam nobis inde fignificar ne in veltr” defeRtu querela ad nos inde perveniat iterat : 
[ 94] * Er qualiter hoc breve noſtrum fuerit executum, nobis 2 die ſanQtz Trinicatis in tres 
*- *ſeptimanas, ubicunque tunc fuerimus in Ang, conftare fac* ſub poena quadragict, 

« librarum, hoc breve noftrum nobis tunc renutten*, T. EF. Ceke apud Welim. duo- 

« decimo die Junii Anno Regyi voſt iz, Francizx & Hiberniz tertio decimo , 

* & Scotiz quadragreſſimo actave, per Tr.deAnno 13 Jacobi Regis Roc. 23 Execuiio 

© iſtius brevis patet in quadam huic brevi annexa, Johan. Clement Major. Re- 
* ſponfio Majoris & Communitatis burgi de Plymouth ad breve buic ſchedul. annexar”. 
\? 2. era, pradicti , Domino Regi humilime Certificamus, Quod 
* Domira Eli nuper Regina iz per liceras ſuas patentes, magno ſigillo 

* ſao Angl, ſigullat*, gerendat = Weltm.vicehm* oRavo die Februarii arnoregni 

* ſui quagrageſſimo tertis, pro ſe, haredibus & ſucceſſoribus, ſuis conceſſit Majori & 

* Communitat* burgi de Plymouth pred. & ſucceſl. ſuis inter alia, quod Major & Re- 

* cordator burgi przdiQi pro tempore exiſten, duran, tempore quo ipfi in officiis {uis 
Ec ulterius eff, przf. Majorisad tunc ſuperſtes & pro tenipo- 

© re exiſten, & ſuccel, ſui forent Juſticiarii ejuldem nuper regine & beredum & fuc- 

: ceſſorum ſuorum ad pacem in codem burgo & infra limites, przcinR. & liberta! cs c- 

 Juldem conſeryand. & cuſtodiend' , & conſervari & cuſtodiri faciend, abſque alio 

q * mandat”, commiſſione , ſive warranto proinde habend, five obtinend' : necks 
v , 0 , 


- — —_ 
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Fo Fames Baggs Caſc. | 1125, 


*dito Domins Regi Certiticamus, * quod infra borgum pradictun ralis habetur &s j4.,,..9, pave 
© de tempore cujus contrarn memoria hominum non exittie, habebatur uſus & conſue- {it mceſcrib:d 
« rudo, quod Major & * duodecim Capitales burgenf. burgi iljius Extiterunt & fuerurt (15: there had 
« de privato confilio burgi prxd. & vigznti quatuor de alus difcretioribus burgenſibus ®/*2 32 1-cor- 
« burgt pred. pro tempore exiften' ad hoe eledti & jurati extiterunc & fuervne fin.ut $10 12% 08 

« cum predict. Majore & duodecim Capitalibus burgenhbus de communi cooftlio bur- our of ans 
« gi przd', pro meliore regimine & gubernatione eufdem burgi , * Et quod quil:bet &c. Vide 22H, 
« calts burgentis qui in ſocietatem predict. vigint. quatuor burgenſium de communt 5. Preſcription 
«confilio przdid. eletus fuerit ,antequam ad eandem focietatem admaſſus fueric, * $a+ #7 5 £-*.Pjer 
*cramentum preſtarer corporale coram Majore bargi illus pro tempore exiſien*, Ine. chief 
«qnod ip. bene & honeltte le gererer tam crgs Majorem burgi pred. pro tempore Ex- Borgefler, de 

« tſten* quam erga przf.duodecim Capitales burgenſes burgi illus pro tempote cxilten', private confils 


« eis de tempore in tempus reVerenuam prxſtarer, & manu teneret & ſuftentarer #787; 't hould 
«libertates & communem utilicatem bargi przdi, optimo conlilio & adviſamento ſuc : - *—ath fra 


«Ec ulterius Certiticamus quod quiltbet prxditorum duodecim Capital. burgentum ,onfitio Mojoris 
«de tempore 1n tempus elecius & prxfectrs fueric per Major” burgi prad. & retiduos & Birgen/rum. 
eprxd. duodecim Capital. burgenſium vel per majorem partem eorundem pro tem- * © bey donor 
« por* exiſt. tantum ſine conſentu vel affenſu przdiQtorum viginti quatuor ahorum bur. 7*'<ibe nx 
«genſ. qui funt ut praterrur de communi conlilio burgi prad. ad hoc requitit' : Er ul- 0 3Y aac 
« rerius certificamus, quod przd. Jacobus Bappge primo die Mait anno Regni Dominz my pae->. 
« Elizabethx nuper Reginz Anglz tricefimo ſecundo, apud Plymouth pred. rite elect, chil: any of the 
« & prxfect. tuit uous pradictorum vigenti quatuor burgenſiuns de communi coni:liv Co poration, 
« burgi przdi4i rune exilien',& codem primo die Maii an. triceſimo fecundo ſupradicto K, - owh of 
«apud Plymouth prxdictam Sacramentum prxſticit corgorale coram tunc Majo* burgi Soup —_ 
« przd. juxta antiquam confſuerudinem przd. quod ipte 1dem Jacobus bene & hoacits preſcribe in this 
« ſe gereret tam erga Majorem burgi przd. pro rempore exiften. quam erga cateros 2ad yerit is 
« duodecim Capitales burgenl. burgi illius pro tempore exiften*, & ets de tempore in $*'2* common 
« tempus reverentiam prz{taret & hibertates & communem utiliratem burgi przdit op- __ El 
«timo conſilio & advitamento fuo manuteneret & ſuſtentarer : Et ulcerius Domino Famer voor 
«Regi Certificai::us, quod pred. burgus de Plymouth tam prope littus & Cofteras ma- choſe ons of 
«ris icituat” exiſtir, quod rationeinde, & ratione quotidiani concurius navium & bat- +3 24. 
« tellorum ibidem apphlicancium ram A parrtibus eranſmarinis quam alibi, multi bonunes 
* malevoli tam alien:geni quam indigent malz & perverſz converſationis , bum regi- 
« minis contemptores, & pacis perturbatores , in navibus & bartellis przdict's ibidem 
« confluen' in burgo przdicts & infra limites & precinR* ejuidem commorantes & re- 
«ſidentes indies inveniuntur , qui ad bom regiminis & gubernationis obecienc? aud 
« facile ib:dem rednci queant, nift authoritas Majorts 4llius burgi pro tempore cxitten* 
« & aliorum Capical. burgenſium przd. debita reverentia al:orum comburgenſium & 
« inhabirantivm burgi i)lius muniarur , & perſonz eorundem Capital. burgenf. & Ma. 
« joris 4 contempru apud vulgus prexfervetur : Ec ulter.us dicto domino Regi cercifi- 
«camus, quod przdictus Jacobus Bagge, pramiſſorum non ignarus, Sacramentum fu- 
« um prxd1&. parvi pend*, & authortatem tam Majoris burgi przd. pro tempore ex- 
« jiſten. & ulc:mi pradeceſloris ſui przd. quam aliorum Capital, burgen. burgi przd. 
« vilependens, ipſamque authoritatem in cenremptum inducere laborans & intendens, 
« primo die Maii An, Regni didti domim Regis nunc ſexto, eodem Jacobo ad runc ex- 
© iſten. de Comr1uni conlilio burgi predict, & uno Capitalium burgentium burg1 illus, 
« in prxſentia cujuſdam Robert Trelawny tunc Majoris burgi prad. exitten. & quam 
« plurimorum aliorum inhabitantium burgi prxdii , apud Plymouth crzdi” infra 
« burgum przditum contemptuo:e & ſcurriliter cam geftura quam verbis erga prxfar. 
« Majo' fe geſlit, Ac ad tunc & ibidem prefat” Robert” Trelawny contemptuole & 
« ſcurriliter & fine aliqua cauſa rationabil; har Anglicana verba ſequentia palam & pub. * Theſe words 
« lics dixit & propalavit; viz. * Bon (pracfatum Robert* Trelawny innuendo) arg 2 0* "epre- 
« ſome Pzince,: are you not ? Er ulcerius dio Domino Regi Certiticamus, quod I 2h 3 
c poſtea, ſcilicet primo die Februarii an. Regni diRti Domim Regis nunc ſeptimo, franchize him, 
« Predictus Jacobus Bagg, malevolam ſuam diſpoſitiopem & intentionem anteditam 
* continuendo, apud Plymouth przd in prafentia & auditu di&t' Ro, Trelawny tunc 
* exiſten” juſtic* pacis d&1Qti Domini Regis infra burgum predi&* conſervand* ratione 
« Majoratus fui burgi prediQti anno tune prox, pracceden” virtute literarym patentium 
pred. 
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rzd. ac in preſentia & audit quam plurimorum alio* inhabitantium burgi pr=4. 
© palam, publice, & alta voce {ine aliqua cauſa rationabili hxc Anglicana verba equent' 
«© de przf. Rob. Trelawny contempruose , falſo & ſcandalose dixit & propalavit , vir. 
* Theſe wares © * You (pref. Rob. Trolawny innuendo) area cozening knave, ub! revera przdiqus 
ace ſcornful 2nd * Rob* Trelawny rota vita ſua honeſte & ab omni ſuſpitione alicujus fallicatis, fraugis 
wortby of pu-* yel doli penitus inſuſpeRus vizic, & in officus ram Majoratus quam Capicalis burpenf, 
niſhmenr, 7. 19+ pur; jlhus laudabiliter ſe geſſerit & gubernaveric: Er ulterius dicto Domino Regj 
__ joreay * Cer:ificamus, quod viceſhmo die Novemb' ak Regni conan ame Regis nunc ſep- 
au :*timo, pradictus Jacobus Bagg, continuando malevolam diſpokuonem & intentio- 
ublicecd abcn* nem fuam predicam, apud Plymouth predict. ſeditiose & malitiosC incirabar & per. 
Mayor m3 © ſuadebat quendam Thom. cry v9 yore unum —_— ___ burgi predict ex- 
rring in ow iter”. uod iple :dem Thomas ipt. cum pr aco Bagg in conidirationem 
Office Ss ——— ad amovend* & deponend* quendam Johannem Ba:tersby tunc Majo. 
vre no c5u-c5:0 * rem burgi pradictiexiiten*, ab _ en jw przd. tine = cauſa rationa- 
disfranchizcbc © bili aut legali, Er ad runc & 1d1dem malic contermptuose dixit prefato Tho. 
delinquent. X — przfat. Johan. Rattersby hec falſa,opprobriofa, & ſcandaloſo Anglicana 
>, ang cha * verba ſequentia, viz. * Paſter Þajoz ( prefat Johannem Battersby innuendo) cars 
+ *ricth himſelf fooliſhly in his place; Andjf yon will joyn with me, we will 
him, 4.B.cauſe *turn him out of his rus mat and chuſe a _ = tn 3 rung reve- 
- that nothing * ra prafatus Joh. Bat y durant' toto tempore Majorauts ut pr . leiplum in ex- 
_ _ _ Y pee officio ſuo predito — & diſcrete arms Loren integritate quam pray;. 
$8-30 0" «© rare ſe gefſerit : Etulterius dito Domino Regi hcamus, quod goltea, fcil:cer 
— Febragell Anas Regni diRi Domini Regis nurc oRavo, pred. Jacobus Bapg ma- 
him 3 and che *leyolam ſuam diſpoſitionem & intentionem antedict. continuando, apud Plymouth 
cauſc certtfies © ped, in Guybslda burgi pred. in przſentis cujuſdarn Them. Fowens adtunc Majoris 
ought to be « burgi pradiRiexiſten*, ac in preſentia & auditu diverſorum tam Capitalum burgenl;- 


Tuch that it , . . | ' _ 
may appcar to, 9M , quam aliorum inbabirantium burgi przd. contemptuose, contumehose, & (ine a- 


the Court, thac © liqua cauſa rationabili dixit przxtato Thomz Foweuy hae talla & opprobioſa Angli- 
the ſame is a *cana verba ſequentia, viz Thou (prxfact' Thom. Fowers tunc Majorem innuendo) 


juſt cauſe t* art an inſolent fellow, ubi revera predicus Thomas tot vitz ſuz curſu ſeipſum er- 
-raygy =p he * B84 omnes homines honeſts, civiliter, & laudabilicer gellic & gubernavit : Ec ulterivg 
ce prieved * dito Domino Regi Certificamus, quod poſtea ſcilicet primo die Auguſti Anno Rep- 
cannot have an * ni dicti Domini Regis nunc nono, apud Plymouth pradict. m praſeutia & auditn 
anſwrertoir. * prefat* Tho. Fowens & quam plurimor* aliorum burgenſium & inhab:rantium burgi 
As above, * predicti in Guyhalda 1 przdicti congrepat* exiſten* pradiftus Jacobus Bagg, 
* continnand* malevolam diſpolitionem & intentionem ſuam antediRtam, diver;a con- 
© temptuoſa yerba de prefato Tho. Fowens tunc Majore burgi przdicti exiſter? dixit 
* & alta voce propalavit, ſuper quo przfat' Tho. Fowens ad tunc & ibidem mitifiimis 
* verbis admonens przf. Jacobum Bagg,quod ipſe defiſteret a verbis contemptuotis pra- 
* ditis pro is, prxfatus J acobus Bagg ſuperinde adtunc & ibidem ſcilicer decimo 
' die Augufti an. nono ſopradito apud Plymouth przdiR. ac in preſentia & audicu 
* prxdit. Tho. Fowens tunc Majoris burgi praditti, & quam plurimorum ahorum 
* burgenſium & inhabitantium burgi pradiQti, & in contemptum & opprobrium ipſi- 
* us Thom Fowens, tunc Majotis, convertens poſteriorem partem corporis ſui more 
*;zohumano, & incivili, verſus przfat, Thom. Fowens ſcurriliter, contemptuess, inci- 
* The fame is Viliter, & alta voce dixit przf. Tho. Fowens bac Anglicana verba ſequentia , viz. 
#gainſt good © (Come and Kiſs,) Etulceriusdito Domino Regi Certificamus, quod poſtea, ſcil. 
manners, 80d* yiceſimo die Angufti an. Regni di&ti Domini Regis nunc nono apud Plymouth przd. 
wortby of ey prefatus Jacobus Bapg inſolentiſlimis verbis przfac. Thom. Fowens tunc Major burgi 
niſkment, 83%" vpred.exiſten'abſque ahquarationabili cauſa malicios minatus fuir & adrunc & ibidem 
no cauſe of di-; prxf. Thom. Fowens minaciter & maliciose hxc Anglicaca verba ſequentia dixit, viz. 
franchiſement, I Will make thy neck crack ; Er alters difto Domino Regi Certificamus, quod 
As aboxe. * poſtea ſcilicet tertiodie Maii An* regni diti Domino Regis nunc duodecimo quz- 
This is repuz-" dam ordinatio & amicabilisadmonitionis inſtiturum fa” fuit per Johannem Scobbe 
od 5 Ad " runc Majorem burgi praditi & majorem partem Capital. burgenſ. burgj illius in 
. hzc verba, viz Nono die Maii Anno Domini 1614. The day and year above 
* wzitten was agreed by John Scobbe Pajoz and ſuch other of the Paſters 
. hereunder waitten, being aſſembled in the Conncel-CThamber at —_ 

ha 


—— 
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That if Baſter James Bagge the elder, do nat 'bef 
be halden w within the 2Bozough of LEcSR! 
;98) andhis bzethzen foz ſuch wzangs as he hath. 
1t faithfully pzomiſe fo demean Fromyaredhs pare 
—_ faz the time to come , that then tall bee clean recobed from 
* bench and a new Pafter choſen in his room : quidem ordinatio five i 0 
* rurum factum &  ſubſcrip —_ fuit per dictum Majorem & noyem aliorum Ca. Hee peas 

bargeal. burgi pr : Erulterius dit, Domino Regi Cerrificamms, quod (oald ws re= 
pradictus Jacobus  Bapge ro praditam proximam $ellionem in ordinatione prz- moved by the 
== mentionat. it aliquam talem reconciliationem ſive promiſſionem con- Mtjor & nine 
* frmationis qual. in ordinatione illa ſpecificar”, licer plena notitia ordinationis pra- OH 
* {;&i immediate poſt confectionem inde, &, ante prxdictam proximam ſeii:onem ei fe Be 
* dat* fuit, viz. "m_ Plymouth przdit* : Et ulterius dicto Domino Regi Certifica- i js aedgets 


£ * enus, quod poſtea ſcilicet GER tertio die Februarii Anno Repgai dicti Domini Re- that be wis res ©. 3 


nutc duodecimo grodicin cakes continuando [malevolam diſpoſitio« ©9ved by the 

Nd '1NLentionam _ x" orgs. pA mouth przdicg in Guybalde bar nar) 1 
« predict” in preſentia & u Joh. Scobbe unius Capital. burgenſium burgi prxdicr* rpg 
$ & tunc exiſten' Juſticiar? dicti Domini Regisad pacem infra buxrgum pradictum con- 
* ſervand* , virrute Licerarum Patentium, Pradictarum ratione Majoratus ſui burgi 
* praedicti Anno tunc proxim* przcedent”, ac in prxſentia & audity tunc Majoris bur- 
RN. Cj przdieri & diverſorum al.orum burgentium & inhabitanciam burg: illivs, contu- 

* melios. bac Anglicana verba ſequen* de praf. Joh.Scobbe palam & publice false 
* & ſcandalo-E 4:xir & propalavit, viz. Pou (pradictum Jobannem Seobbe innuen- a, abore: 
* do) are a knave, ubi revera pradictus Joh Scabbe tota vita ſua honeits & lau- 
« * dablliter ſe t & gubernaverit : Er ulterius, dito Domino Regi Certificamus, [5] 

* 2yvod wok, og deciine ſeptuno die Decembr. jam ult:mo preterit. tunc Majore 
ile bargi & diverſis Capital. bur - 017918 burgi pred, apud Plymouth przd. in = 
* mo Elewozinar burgi pred ibi congregat. exiſten, ad exigend.  & recipicnd, 
* compotum gardanorum pauperum berg: prxd1Qti fieut temporibus ante-at:s de tem- 

cujus contrarii memoria hominum non exiſtic uſitat. fueric, pradifus Jacobus 

E acdy-? ad tunc os ibidem in przſentia & audiraditi Majoris & aliorum Capital. bur- 
Rom geero®: fioe aliqua cauſa rationabali palam & publice dixit cuidam Thome 
* Sherwull perth tumc pracſenti & uni duodecim Capital, przd. ad- 
* tune & per ſpacium decem annorum prxante2 cxiſten' bac fajſa & - hy 4 
c , viz, Pon przdicrum Thomam Sherwill innuendo) are a (editions fels As above: 

*fow, ubi revera Jams Therm 0s Gnomes: (26 cximing. ieyioais 
© (emper inſulpectus vixit, & leiplum de rem temgus .tam in. officio Majoratus 
«x cti, quam-in loco & efficio. 7 hconl, bargiillos boneſts, dif- 
Karl incegri low te Do ED Ray try dicts Dome L 

R 

wal > ide de 4; 0 RL ae 

BR, - ordinaverat & mandaverat per publicam 


_ 


C imo ſupradicto, apad 
de privaco conſiho meg A 


: Cmationem faqen & per liceras beers propels weed yer =3pchmmeees Domuner”. de 
eprivato conſilo ſuo ſignaras, quod mactaret aut 
itiogi exponeret aliquata carnem pro lake wt . tunc prox. 
conera bees aut ſtarura hujus regni Angf, 
*pical officigrizan rgis & villis iu inffa 
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*Canponibus, bo ſpicibus,. Cayponariis, & 5 NS 
{@ pendics, vol rms obligar per, > hog 
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_ = i ba git LO 7 nations & 5 
« dicti Domint Regis, & debiram executionem orcinatioms predicrz in ea parte requi- 
« rebat & efficere conatus fuit infra burgum pred? prafarus Jacobus 1m.” pn 
« rura ſatis ſciens, & malevolam diſpofitionem & intentionem ſuam c 
« puando, predict viceſimho die Februatii Anno duodecimo On Vip- 
. mouth przdicr', debitam executienem ordinationis predict” & pred. ati dicti 
« Doini Regis impediri & Evacuareconarus fuit & attemptabar, & ea intentione eo- 
« dem viceſimo die Februarii apud Plymouth predicram, diverfis inhabicanibus burgi 
aliis ligeis dicti Domini Regis ibidem exiſten*, & communicatiogem cum 
pref Bappede & ſuper negotio illo adtonc & ibidem habentibus, palam & 
The (ame Is 00 Anglicana verba 
cauſe of diſ- 
franchiſcmen 


——— 


0 prx- 
ire obl- 


They have not 
= 
Corporation 


el me out of 


mind, & c. 


o quiete & {que viceſim. 
« nono die Novem regni ngl. quarto apad Plymouth 


wo per ipſos Thomam & Willie|mum pro cuſtuma predict, antetune pref. Majori 
mm & Ca four. ) foz the wyne weight any yer _—_ mult, fa; 
Juc1 6 nntsthem, * ratione quorum quidem oforum & malit: 
Rte righe 3che « yerb6riinh | ; Willickmws + grouy 
is vaiD , nitns ret 
tle nitus recu 
® Yet remedy 
licth for this © | 
dutie if they «<damnum & magnuny 


wo—_— to it , Domino Repi 
by the Lowe. * Reprs Domini 
Niefkcit affet. _* rn 

uiſs (equaruy ef- « P*EAN aprd 


« l nuper repginam Elizabetham 

the c am, Et quod ipſe idem Iacobns 
q : Angl. wonld call fn queffion, & 
ulterms dicto Domigo*Regi certifi- 


may jultifie « 
thcle wards. 
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© Upon the matter aforeſaid, and for the cauſes aforeſaid, it was reſolved by the 


Court, Thac chere was not any juſt cauſe to remove him ; . and therefore the Court 
awarded a Writ diceedco the Major and Commonalty to teſtore him. And in chis 


Caſe 

1. It w3s reſolved, That Authority doth belong to the Kings Bench, not only 
to corre errors in judicial proceedings, but other errors and miſdemeanors extra- 
judicial cending to the breach of peace, or the oppreſſion of the ſabjeRts, or co che 
raifiog of faction, controverſies or debate, orto any manner of miſgevernment ; 
fo chat ao wrong or injary, e.ther publick or private can be done, but that the 
ſame ſhall be reformed or puriſhed by the due courſe of Law. 

For the general clearing of this anC other the like caſes, all which was ſaid in the 

ment of this caſe, was divided into three Queſtions. 

1. What were ſufficient cauſes to disfranchiſe a Citizen, Free-man or Burgeſs of 
any City oc Borough incorporate, and to diſcharge him of his freedom and liberty 
and what not ? 

2. How and by whom, and in what manner ſach Citizen and Burgeſs ſhall be 
disfranchiſcd ? 

3. If the return of his removing and disfranchiſement doth carry ſufficient: mat- 
ter, butthe ſame is falſe , what remedy ſhall be for the party grieved in ſuch 
caſe ? 

As to the firſt it was reſolve, That the cauſe of disfranchiſement ought ro be 
grounded upon an AR done againft the dury of a Citizen or Burgeſs, and to the 
prejudice of the publick good of the City or Burrongh whereot he is a Citizen or 
Burgeſs, and againft his oath which he took when he was ſworn a Free-man of the 
Ciry or Borough ; for z)rhough one ſhall nor be _— in any Judicial Court for 
the breach of a genera! Oath, which he took when he became Officer, Miniſter, 
Citizen, Bargeſſe, &c. yet if the thing which he doth be againſt che duty and cruſt 
of his Freedome, and tv che prejudice of the City or Borough, and alſo againſt 
his oach, the ſame doch much enforce the cau'e of his removing ; and it is a condi- 
tion in Law racice annexed to his Freedom and Libertie ; which if he breakeih, he 
may be disfranchiſed!; bur words of Contempr, or againſt good manners,although 
they be againft che Chief Officer, or his brethren, are good cauſes to puniſh bim , 
us to commit him rill he hach tound Sareties of his Good Behaviour, but not to diſ- 
Franchiſe bim. So if he intend or endeavor of himſelf, or conſpire with others, to 
do a thing againft the duty or cruft of his freedom, and tothe prejudice of the 
publick good of the City or Borough, bur he doth not execut: it,it is a good cauſe 
to puniſh him, as is aforeſaid, bur not to disfranchize him, for Nen officit coxatus 
#if ſequatur effe Tr ; and Non «fficit affeFus, nifs ſequatuy effeftns, And theres 
fon and cauſe thereof is, That when a man is a Free-man of a City or Borough, he 
bath a Free-hold in his Freedom for life, and with others in their publick capacity 
hach an inheritance in the Lands of rhe ſaid Cotporation, and intereft in their gocds 
and perhaps the fame doth concern his trade and means of living,credit and eſtima- 
 tion;and therefore the matter which ſhal be a cauſe of his disfranchiſement,caght to 
bean at oradced, and nor a conation, or an indeavor which be may repent of 
before the execution of it, and whereof no prejudice doth follow, And thoſe who 
have offices of truft and confidence ſhall not forfeit them by endeavors or intenti- 
ons to do as, although they declare them by exprefſe words, if the thing it ſelfe 
doth not follow. As if one who bath the keeping of a Park ſay, that he will kill all 
the Deer, or be will cut downe ſo many trees within the Park, bur doth nor kill the 
Deer, nor cut down any trees, it 15 not any forfeiture. and fo ofthelike: for in 
all fuch caſes, either there ought co be an aR, or ſuch a negligence, as doth amount 
toſo much, - tothe deſtruRion of the =. &c, If a Biſhop, Arch-Deacon, 
Parſon, &c. cut down all the trees, the fame isa good canfe of deprivation, 2 H. 
43. Soifa Prior alieneth che Land which he bath in the rigbr of bis houſe, itis a 
cauſe of deprivation,us apprareth in g F.4.34 If a Prior doth d:lapidate,it is a good 
cauſe to deprive him, as its holden in 29 E.3.16. 2c H.6 36, Bat ifit be bar a co- 
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nation or endeavour withour an at done, in none of thoſe caſes 15 i: a c:ſe of de- 
privation, for in thoſe caſes vo/nnt as non reputatur pro fats. Ard if contempt { be 
it of omiſſion or commiſſion) ſhould be « good cavſe to disfranchile, the beſt Citi. 
zen or Burgeſſe may be at one time or ocher disffanchiſed, which ſhould be a great 
cauſe of faRtionor contention in. Cities or Boroughs. ' 

As to the ſecond it was reſolved, That no Free-man of any Corporation can te 
disf:anchiſcd by the Corporation if they have nor autbority !o to do either by ex- 
preſs words of Charter or preſcriptian, but if they have not authority neither 
by Charter or oy Preſcription , then he ought to be convicted by courſe of 
Law before that he can be removed, as a greth by Magne Chartagcap.2gNsl!s; 
liber bewo capiatur, vel impriſenet wr, ant a:ſtifictur de libers tenemento ſno, wel liher. 
tatibus, vel libris conſuetudixibus ſaw, fc. nift per legale judicium parium [n;rum, 
vel per legems terre. Andif the Corporation bave power by Charter or Preſcript;- 
on to remove him for a reaſonable cauſe, it ſhall be per /egew reyre, but if they have 
no ſuch power, he ought to be convided: per judicium pariam ſuornm , fe. Asita 
Citizen or Free-man de atraimted of Forgery or Perjury, or conſpiracy at the K'rgs 
ſuit, &c, of any other crime for which he is become infamous, upon iuch attainder 
they cannot remove him : Soif be be conviaed of any offence whick is 8gairft tlie 
duty 3: drruſt of his freedom, and to che publick prejudice ofthe City or Borovg!! 
whereof he is free, and acainft his Oath ; as if he hach burnt or defaced the Char- 
rers or evidences of the City or Borough, or rated or corrupted them, and thereof 
be convicted and attainted, theſe and the like are good caules for to remove tim, 
And aithough they have lawful authority cither by Charter or Preſcription to pur 
any one from his Freedom, and that they have juſt caule to remove him , yer if it 
appeareth by the return, That they have proceeded againft him without bearing 
b1m t- anſwer what was objeRed; or that be was not reaſonably warned, ſuch re- 
moving of him is void, and ſhall not bind che partie, becauſe quia quicurgque 4/14sid 

flatwrrit parte inandits altera, equum l(icet ftatwerit, band <quns fnerit, and ſuch re- 
meving is againſt Juftice and Right. 

Asto the third queſtion, If they have power either by Charter or Preſcription 
to disfranchiſe one , and afterwards the Judges of the Kings Bench do award a \Writ 
ro ther toreſtore him, or ta ſigrifie che cauſe , and they certifie a ſufficient cauſe 
for to remoye him, bur rhe ſame is falſe ; then the Court cannot award a Writ to 
reftore him, nor any iſſue can be taken chereupon , becauſe the parties are ſtran- 

ers and have no day in Court ;, but the party grieved may have an Action upon the 

pecia] matter againſt thoſe who made the Certificate, and aver the ſame to bo 
falſe, ſo that it may appear to the Juſtices that the cauſes of the Return are falſe, 
then they ſhall award a Writ of Reftitucion, and the ſame is proved by the reaſon 
of che bookof 9 H. 6 44 where ir is holden, that upon as Corpas cum cauſa if the 
c3uſe returned be ſuthcient, but in trach is falſe, the Court ought co ſend back the 
Priſoner, and he is at no miſchief, for ifthey have not anthority , or the cauſe de 
falſe, he may have 2 Writ of falſe impriſonment, vid. Corpns cam cau/a, p. 2 where 
the ſaid caſe of 5 H, 6 44 is well abridged. So in the other part upoa ſuch falſe 
return the party grieved may have a ſpecial atien upon the caſe as is 8fore- 
ſaid. E. 

Alſo if the party grieved, who is ſo disfranchiſed, be for the canſes of his diſ. 
franchiſemeot comnurred ro priſon, or if his Shop be ſhat up, or if with force be bc 
removed our of cheir afſembly, &c. in theſe and the like caies he may have an a- 
Qtion of faiſe impriſonment, or an aCtion of treſpaſſe quare d-wan jr git, or of al- 
ſaulc and bateery, and in thoſe ations the cauſes of disfranchiſement ought to be 
pleaded, and ſhall be decided according to Law, $ E. 3.437.8 Aſ[.29. 31. Ifs 
Lay-man be Patron of an Hoſpital, he may vifir the ſame and depoſe or deprive the 
M aſter for good cauſe, but if he be deprived without juſt cauſe, and by colovr there- 
of be put our, he ſhall bave an Afize becauſe he hath not other remedy ; Bot ii thie 
Ordinary depriveth « Mafter who is Eccleſiaſtical without cauſe, be ſhall nor bave 
an Afſize,for he bath other remedy by appeal. See 6, H.7.14. F.N.B. 4B. 27. E, 
3. 85.10 Eliz.Dyer 273. 

Alſg 


——_— 


—.. 


A CDCL _— 


—_— > —w——_ —— — ———— ——_———— — —— —_—  —  — —_— 


Alſo it was reſolved, That ſach return of disfranchiſement ought ro be certain , 
ſo char ſofficiene matter may appear to the Court to disfranchile the party , and ſo 
much rhe rather, becaa(e the party cannoc haye anſwer to ig, us is ſaid before. 

Laſtly, It wasrefolyed, Thar for none of rhe cauſes contained in the Certificate, 
the ſad Jower Bogg by Law to be removed ; and re 'by the whole 
Cn a Writ was awarded to reftore him ro his Franchiſe Freedom, and ſo it 
was done. 

Note Reader, inthe Argument of this Caſe much was ſaid to exhort Citizens and 
Burgeſſes to yeild obedience end reverence te Magiſtrates in cheir Cities and Bo- 
roughs, becauſe they derive their authority from the King, and Obedientia eft Legs 
eſſentia, and therefore it appeareth before bow they ſhall be puniſhed who commit 
any cootempt againſt chem. But the principal queſtion of this caſe was, What Acts 
were ſufficient cauſes in Law for the Distranchiſcment of any Citizen or Bur- 
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| Fames Baggs Cale. 


Leges poſteriores priores contrarias abrogant: 
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',.” TheCasxs inthis Book, 


Lord de la Wares ( aſe 
Auditor Curles ( aſe 

Sir John Heydons Caſe 
Priddle and Nappers Caſe 
Dr. Grants Caſe 

Sir Henry Nevils (aſe 
Dr. Ayrayes Caſe 

Henry Harpers Caſe 

Henry Pigots Caſe | 
Alexander Powlters Caſe 
Mercalts ( aſe 

Richard Godfreys Caſe 
Richard Lifords (aſe \, 
The Caſe of the Taylors of Ipſwich 
Edward Sauels Caſe 
Benthams Caſe 

Dr. Foſters Caſe 

Magdalen College Caſe 
Lewis Bowles Caſe 

The Caſe of Monopolies 
The Earl of Devonſhires Caſe 
James Baggs Caſe 
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39 Eliz, in Parliament 
Hill.7 Jacobi 
1rm.10 Jacobi 
Mich.10 Jacobi 
Ou Jacobi 
ich.n 1 Jacobi 
Flill.1 1 Jacobi 
Trin.12 Jacobi 
Trin. 12 Jacobi 
Trin.u 2 Jacobi 
Mich.12 Jacobi 
Mich.12 Jacobs 
Mich.12 Jacobi 
Mich. 12 Jacobs 
Mich. 1 2 Jacobi 
Mich. 1 2 Jacobi 
Mch. x 2 Jacobi 
Paſch. tz Jacobi. 
Paſch.n 3 Jacobi 
T1rm.44 liz. 
Flill. 4 Jacobs 
Trm.x 3 Jacobs 


———— ct. 


EET D—— 


— —_— 


CCC YLERESEEKSEEEISIEEESICISIEE 
The Names of the Juſtices of both Benches, and 


Barons of the Exchequer, and Serjeants at Law 
at the time of the Edition ofthis eleventh Book. 
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Of che Kings Bench. 


Edward (oke, 
Jobn Crook, Kniok 

Jobn Dodderidge, 0 BO 
Robert Floughton 


Of the Common-Pleas. 
Henry Hobart, \ 


Peter Warburton, Krnioke 
Humphrey Winch , { Bt 
Auguſtine Nichols, 


Of the Exchequer. 
Laurence Tanfield Q) 


Jens Atm + Knight 


Edward Bromley, | 


Serjeants at Law. 


” Hemy Mountague, Knight. Wiliam Towſe, 
Jobn Sherley, Leonard Bawtree, 
Thomas Harris, 

Robert Barker, 

Richard Hutton, 

John Davis, Knight. 

Randolph (rew, Knight. 

Robert Hutcham, Knight. 
George Wilde , 
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